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PREFACE 


TO THE THIRD EDITION 


Tue Editor, to whose great experience and reputation as a 
pleader may be justly attributed the favourable acceptance 
of two former editions of this work, having died whilst a third 
was passing through the press, it is right that the Profession 
should be informed to what extent the edition now presented 
to them in his name may be relied upon as having received the 
sanction of his authority. At the date of Mr. Bullen’s death 
the work had been printed off to p. 480; the two following 
sheets, comprising forty-eight pages, were then in type, and a 
few pages more were ready for delivery to the printer. For 
the alterations and additions in the remainder of the work, 
as compared with the last edition, the surviving Editor must 
’ be held responsible; but they are, to a considerable extent, 
founded on notes made by the late Mr. Bullen for the prepara- 
tion of the present edition. 

The general plan of the work has not been altered; but the 
preliminary notes on pleading, with reference to declarations 
and pleas respectively, have been enlarged and rearranged with 
the view of forming a more complete introduction to the use 
of the Precedents. The Forms have been revised and adapted, 
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where necessary, to the changes in the Jaw. The Notes on the 
various topics of law throughout the work have been revised 
and extended. The Statutes passed, and the Cases reported 
since the publication of the last edition will be found noted 
either in the body of the work or in the list of Additions and 
Corrections, to which the attention of the reader is particularly 
requested. ~ 

An acknowledgment is due to Mr. Thomas Bullen for the 
diligent care and attention with which he has assisted in the 
labour of carrying the work through the press. 


S. M. L. 


Middle Temple, November, 1868. 


PREFACE 


TO THE SECOND EDITION 


Tne demand for a new edition of this Work gives the Authors 
an opportumty of presenting it to the profession with many 
corrections and additions. The additions have been made 
solely with the object of rendering the Work more complete, 
without any alteration of the original plan. The Precedents are 
more numerous and more systematically arranged. Many of 
the principal Notes have been re-written; some new ones have 
been added; and the whole Work has been carefully revised. 
The alterations effected by the C. L. P. Act, 1860, since the 
publication of the former edition, have been introduced ; and 
so much of that Statute as relates to the subject has been 
added to the Appendix. Throughout the Appendix references 
have been given to the pages of the Work in which the various 
enactments and rules have been cited or commented on; and 
thus such mention of them as is contained in the Notes may 
be readily referred to. <A fuller Table of Contents has been 
prefixed to the Work, and the Index has been recast and con- 
siderably enlarged. The References to the Cases and Statutes 
have been carefully brought down to a recent date. 


Middle Temple, December, 1862. 


PREFACE 


TO THE FIRST EDITION. 


THis Work was undertaken in consequence of the want, ex- 
perienced in actual practice and expressed generally by the 
profession, of a collection of Precedents settled in conformity 
with the recent alterations in the System of Pleading. It was 
begun only when the lapse of time seemed to render it hope- 
less that the task would be performed by other hands ; and it 
is now presented to the profession with sincere diffidence, but 
with a hope that it may serve in some degree to supply the 
existing want. 


The system of pleading has recently passed through a period 
of transition, in which it has undergone most extensive and 
important amendments. These, for the most part, have been 
the result of the labours of Her Majesty’s Commissioners for 
inquiring into the Process, Practice, and System of Pleading in 
the Superior Courts of Common Law, and have been framed 
upon the recommendations contained in their Reports. They 
have been effected at intervals, by the Common Law Procedure 
Acts of 1852 and 1854, and by the subsidiary Rules of Court 
made by the Judges. The Commissioners have now closed 
their labours and issued their final Report, in which they ap- 
pear to consider that very few points affecting Pleading remain 
in want of amendment. The period of transition may there- 
fore be considered to have passed ; and this branch of the law 
is now left in a state in which it will probably rest for some 
years to come. 
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The effect of the recent alterations in pleading has not been 
to destroy the system or to change its essential principles. 
The object proposed by the learned Commissioners and effected 
by the late statutes and rules has been only to prefer substance 
to form, and to prevent unnecessary technicality from working 
injustice. Although particular forms of expression are no longer 
indispensable, it is obviously most important that pleadings 
should as far as possible be uniform, and that precedents or 
forms which have acquired an ascertained and understood mean- 
ing should be used in preference to new modes of expression, 
the meaning of which must necessarily contain the elements 
of uncertainty and doubt. Without the use of precedents it 
is almost impossible, particularly in pleadings of a complicated 
nature, for any one but an accurate lawyer and experienced 
draftsman to avoid overlooking some poiuts of a case absolutely 
essential to the maintenance of the right or defence. This was 
never more apparent than it has been in some of the speci- 
mens of pleadings which have been met with since the recent 
changes in the law, drawn by unpractised hands without prece- 
dent or guide.* 


* The very learned editors of Smith’s Leading Cases (Mr. Justice Willes 
and Mr. Justice Keuting, the former of whom was a member of the Royal 
Commission), adverting to the effect produced on the art of pleading by 
the relaxation of the former rules of criticism, and by the powers of amend- 
ment given by the Common Law Procedure Act, 1852, make the following 
valuable remarks: “It must, however, be remembered that the accurate 
statement of such of the facts and circumstances of cach case as are neces- 
sary to enable the plaintiff on the one hand to establish his entire cause 
of action, and the defendant on the other to sct up his entire defence, is 
still an essential part of the duty of counsel ; and that although a final de- 
feat of justice upon merely formal grounds may be averted by the provi- 
sions already referred to, no legislative enactment can in all cases prevent 
the expense and delay which result from the necessity for amending untruc 
or imperfect narratives of the facts relied upon by the respective parties. 
Such inconveniences are to be avoided by taking care in the first instance 
to make the pleadings true and perspicuous, adopting the known and un- 
derstood formule used for the sake of brevity in cases of frequent occur- 
rence, and, where there is no such formula, stating the material facts as they 


can be proved to exist in intelligible language.’”—1 Smith’s Leading Cases, 
4th ed. 103. 


Preface to the First Edition. xI 
A necessary consequence of the extensive changes in the 
law of pleading is, that the valuable and elaborate works pre- 
viously existing have been ,.rendered comparatively useless, ex- 
cept to those persons who possess an intimate acquaintance as 
well with the former practice as with the recent changes. The 
object of the Authors of this Work has been to supply a collec- 
tion of precedents, with instructions for their use, adapted to 
the law and practice of pleading in its present state. 


In settling the Precedents they have attempted to follow 
as closely as possible the examples given in the Schedule to 
the Common Law Procedure Act of 1852. They have en- 
deavoured to render the collection sufficiently complete to 
meet the cases of most frequent occurrence in practice. 


Numerous references have also been given to precedents in 
reported cases, from which it is hoped the practitioner may 
derive assistance in drawing pleadings in cases of less common 
occurrence. Care should, however, be taken in using the forms 
found in the Reports to settle them as nearly as possible in 
accordance with the forms contained in the Schedule to the 
Common Law Procedure Act. It is also hoped that these re- 
ferences to reported forms will be found useful as a guide to 
the most recent or to the leading cases on the particular points 
of law to which they relate ; and it will be seen that some of 
the references have been introduced more especially with this 


view. é 


The Precedents have been arranged in conformity with the 
plan adopted by the Common Law Procedure Act of 1852, 
where the division of causes of actions into the two, so to speak, 
natural divisions of actions on contracts and actions for wrongs 
independent of contract (irrespective of the technical distinc- 
tion between forms of action) received an authoritative recog- 
nition. This division has been found very convenient in the 
compilation of the Work ; and it is hoped that it will be found 
equally convenient in its use. 
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The Notes contain references to the statutes, rules of court, 
and principal decisions relating to the pleadings to which they 
are appended, with such practical observations on the object 
and effect of the pleadings as appeared necessary for their 
more convenient use. 


The Authors have endeavoured, by a careful selection of the 
matter, to keep the Work within moderate limits, in order to 
present it to the profession in a form which, it is hoped, will 
prove most generally useful. 


Middle Temple, May, 1860. 
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lxxix 


CORRECTIONS AND ADDITIONS. 


(Zé is important that the following corrections and additions 


should be noted in the Work before using it.) 


27. As to Joint Stock Companies, add :—‘t The Companies Act, 1867,” 


a1 


91. 


105. 
123. 


124. 


127. 


130. 


30 & 31 Vict. c. 131, by s. 2, is to be construed as one with the 
Companies Act. 1862. By s. 9, power 1s given to a limited com- 
pany to reduce its eapital, and by s, 1U the company shall, after 
exercising this power, add to its name the words © and reduced,” 
as the last words in its name, which shall be deemed to be part of 


the name of the company within the meaning of the Companies 
Act, 1862. 


Note under “ Assionee of Debt”? :—Count by the assiqnee of a debt 


against the ussignor for discharging the debtor from custody under 
a capias : Gerard vy. Lewis, lL. KR. 2. P. 805; 86 L.d2 CLP. 
173. © Upon anassiqnment of adcht there isan implied undertaking 
on th part of the assiqnor not to do anything to defeat the assiqn- 
ment, for a breact of which he is liahle to an action. 1b.; 
and see Anudfon v. dthins, SC. BL 249; 25 LJ. CC. PL 229.) 


Add to note (a) :- Asto the ability of a banker for disclosing the 


atute of dis customer's account, see Hardy v. Veasey, L. R. 3 Ex. 
107; 37 L. do ex. 77. 


Line 32, add:—yr p. Swan, L. R. 6 Eq. 344. 
Line 21, add :—See further as to the oblyations and liabilities of 


Railway Companies as Carriers, ‘ The “Regulation of Railways 
Act, IS68," 31 & 32 Viet. c. 114, si] 4 21. 


. And at p. 248. As to the rule in Hadley v. Burendale, note the cases 


Cory v. Thames lronworks Co., L.R.3Q. B. ISL; 837 LJ. Q., 
B.68,; British Columbea Saw Mill Co. v. Nettleship, L. BR. 3 CLP. 
499; 37 Lod.) P. 235; re Trent and Humber Co., L. R. 6 Eq. 
396; 37 L. J.C. 686. 


Line 18 of note, add :—And see Rrifish Columbia Saw Ifill Co. v. 


Neflleship, L. R23 CLP. 499; 387 Ld OC. P. 285. 


Add to note :—A railway company is now bound, on application, to 


deliver particulars of the charge, distinguishing how much is for 
conveyance and how much for loading, collection, delivery and 
other. expenses; under “ The Regulation of Railways Act, 1868," 
81 & 32 Vict. c. 119, 8. 17. 


Line 26 of note, add :— Dracachi v. Auglo-Egyptian Nav. Co., 37 


L.J.C.P.71; L. R23 C. BP. 190, and Corenstry v. 
37 L. J.C. 380; L. R. 6 Eq. 44. 


lxxx Corrections and Additions. 


Page 
135. 
135. 


187. 


159. 


179. 


179. 


181. 


181. 


183. 


185. 
187. 


194. 


Line 6 of note add :—Buxton vy. North-Eastern Ry. Co., L. BR. 3 Q. 
B. 549. 

Line 12 of note, add :— Glover vy. London and South-Western Ry. Co., 
L. R. 3 Q. B. 25; 37 L. J. Q. B. 57. 

Note (a), add :—“ The Telegraph Act, 1868,” 31 & 32 Vict. c. 110, 
incorporates “The Telegraph Act, 1863.” 


. Note (a2), add:—“ The Companies Act, 1867,” 30 & 31 Vict. c. 131, 


is to be construed as one with “The Companies Act, 1862.” 


. Add :—Count by a limited company registered under the Companies 


Act, 1862, against a contributory for calls: Brighton Arcade 
Co. v. Dowling, 1. RK. 3 C. P.175; 387 L. J.C. P. 125. 


. Add to end of note :—Beckett vy. Midland Ry. Co., 37 L.d.C. P.11; 


L. R.3 C. PP. 82. 

Also add:—By “The Regulation of Railways Act, 1868,” 31 & 
32 Vict. c. 119s. 41, erther party may apply for a judge's order 
for the trial of the question of compensation, to be stated in an 
issue, in one of the superior courts. 

Line 3 from bottom, add :—“ The Industrial and Provident Societies 
Act, 1867," 30 & 31 Vict. ¢. 1867, incorporates “The Industrial 
and Provident Sovieties Act, [S62 ;° it repeals 8. 5 of the latter 
Act. but re-enacts it in substance by s. -£ with a reservation in 
8. lf as to societies registered under the repealed section. 


. Note (a), add :—This section applies to contracts of guarantee made 


before the passing ot the Act. (De Wolf vy. Lindsell, L. R. o Eq. 
209; 27 L. J. C. 293.) 


. Line 23 of note, add :— Fleet v. Perrins, L. R. 3 Q. B. 536; 37 L. J. 


Q. B. 233. 


. Line 9 of note, add :—A husband was held Hable, as for necessaries of 


the wife, for articles supphed by order of the wife for the use of 
their child, of whom the wite liad the custody under an order of 
the Court of Chancery obtained on her own petition. (Bazeley vy, 
Forder, L. R23 Q. BB. 50u; 387 L. do). B. 237; Cockburn, C., 
dissentiente.) 

Line 27, add :— Belteley v. Stainshy, TR. 2C. P. 568: 36 1.3. C. BP. 
293; Grissell v. Bristowe, L. R38 CLP. 112; 87 Ld. Cc. PL 89; 
Rudge v. Bowman, 37 L. Jd. Q. B. 198. 

Note (a), add :—Puime vy. Hutchinson, J... R. 3 Eq. 257; 3 Ch. Ap. 
388; 37 L. J. C. 4855 Cruse ve Paine, 3837 Led. OC. 931; Coles vy. 
Bristowe, L. R.6 Kg. 149; 387 L. Jd. C. 787; and see © The Com- 
panies Act, 1867,” 30 & 31 Vict. ¢. 131, $s, 26. 

Note (a), add a reference to “The Policies of Marine Assurance Act, 
1868,” cited at p. 610. 

Line 21 of note add:—Sce De Mattos v. North, L. BR. 3 Ex. 185; 
37 L. J. Ex. 116. 

Line 29, add :—Nenos v. For, 37 L. J.C. P. 294; LL. R. 3 C. P. 630. 


Line 27, add :— Fletcher v. Alexander, 37 L. J. C. P. 193; L. BR. 3 
C. P. 375. 

Note (a). add a reference to “The Policies of Assurance Act, 1867,” 
30 & 31 Vict. c. L44, cited at p. 616. 

Note (a), as to Irish and Scotch judgments add a reference to “The 
Judgments Extension Act, 1868,” 31 & 32 Vict. c. 64, ss. 1, 8, 
cited at p. 624. 


. Line 26 of note, add :—Lirerpool Marine Credit Co. v. Hunter, 37 


L. J. C. 386. 


Page 
205. 
206. 


225. 


227. 


264. 


269. 


327. 


Corrections and Additions. Ixxxi 


Line 18, add :— Bird v. Elwes, L. R. 3 Ex. 225; 37 L. J. Ex. 91; 
Ryan v. Thompson, L. KR. 8 C. P. 144; 37 L. J. C. P. 134; 
Thompson v. Lapworth, L. R. 3 C. P. 149; 37 L. J. C. P. 74. 

Add to end of note:—Rolph v. Crouch, L. R. 3 Ex. 44; 37 L. J. 
Ex. 8. 


Note (a), add references to “The Medical Act Amendment Act, 1868,” 
31 Vict. c. 29, and “The Pharmacy Act, 1868,” 31 & 32 Vict. c. 
121. 

Line 25, add :—Albert v. Grosvenor Investment Co., 37 L. J. Q. B. 
24; L.R.8Q. B. 123. 


. Line 1 of note, add :— Ogle v. Lord Vane, L. R. 3 Q. B. 272: 87 L. J. 


Q. B. 77. 


. Line 8 of note, add :— Hinton v. Sparkes, L. R.3 C. P.161; 37 L. J. 


C. P. 81. 


. Line 18 from bottom, add :—Engell v. Fitch, L. R. 3 Q. B. 314; 37 


L. J. Q. B. 145. 


. Line 12 from bottom, add:— Rolph v. Crouch, L. R. 3 Ex. 44; 37 


L. J. Ex. 8. 


. Line 29, add :—Grisse]] v. Bristowe, L. R. 3 C. P. 112; 37 L. J. 


C. P. 89; Rudge v. Bowman, 37 L. J. Q. B. 198. 


Line 11 from bottom, add:—And see Jones vy. Just, L. R. 3 Q. B. 
197, 202; 37 L. J. Q. B. 89, 98. 


. Line 8 of note, add:—Jones v. Just, L. R. 3 Q. B. 197; 37 L. J. 
Q. B. 89. 


Line 3 of note, add:—And see Jones v. Just, L. R. 3 Q. B. 197, 
203; 37 L. J. Q. B. 9, 93. 


. Add at end of note :—Shepherd vy. Bristol and Exeter Ry. Co., L. R. 


3 Ex. 189; 37 L. J. Ex. 113. 


. Add at end of note:—By ‘The Companies Act, 1867,” 30 & 31 Vict. 


ce. 131, 8. 26, the company is required to register the transferee of 
of shares on the appheation of the transferor. 


. Line 15, ndd:—See Hulliday v. Holgata, 1. R. 3 Ex. 299; 37 L. J. 


Ex. 174, approving of Donald v. Suekling. 


. Line 10, add :—The statements of a judge, made in his judicial capa- 


city, whether relevant or not, are absolutely privileged. (Scott v. 
Stansfield, L. R. 3 Ex. 220, 37 L. J. Ex. 155.) 


. Line 9 from bottom, add -— Watkin v. Hall, 37 L. J. Q. B. 125; L. 


RK. 3 Q. B. 3986, cited at p. 725. 


. Line 18, add :—Sect. 34 of the C. L. P. Act, 1860, has been repealed 


by the County Courts Act, 1867, 30 & 31 Vict. ¢. 142, 8. 33. 


. Add to note:—As to the law respecting dilapidations see Ross v. 


Adcock, 37 L. J. C. P. 200. 


. Note (a), add a reference to “ The Regulationof Railways Act, 1868,” 


31 & 32 Vict. ¢ 119, 8. 25, enabling the Board of Trade upon 
application to appoint an arbitrator to determine the compensation 
to be paid by a railway company for an injury or death by an ac- 
cident on their railway ; and s. 26, enabling the judge to order an 
examination of the person injured. 


Line 5 from bottom, add :—It has been sinee decided that the death 
does not create a new cause of action, and that an accord and 
antiafaction made with the deceased is a good plea to an action by 
the representative. (ead v. Great Eastern Ry. Co., L. R. 3 Q. B. 
555.) 


Ixxxii Corrections and Additions. 


Page 
331. 


359. 
361. 


365. 


369. 


369. 


369. 


413. 


468. 


486. 


Line 11, add :— Burton v. North-Eastern Ry. Co., L. R. 8 Q. B. 
549. 


Note (2), add :—See Terry v. Hutchinson, L. R. 3 Q. B. 599. 


Line 7 of note (a), add :— Whitman v. Pearson, 37 L. J. C. P. 156 ; 
L. R. 3 C. P. 422; Betts vy. De Vitre, 37 L. J.C. 325; L. R. 3 
Ch. Ap. 429. 

Line 20, add :—Fletcher v. Rylands, affirmed in H. L., 37 L. J. Ex. 
161, where see as to the lability for negligence in storing water 
which escapes on to the land of another. 


Line 13 of note, add :—provided the use of such engines is authorized 
by their Act. (Jones v. Festiniog Ry. Co., 37 L. J. Q. B. 214.) 


Line 21 of note, add :—See -Ayles v. Suuth-Eastern Ry. Co., L. R. 3 
Ex. 136; 37 L.J. Ex. 104. 


Line 29 of note, add:—As to negligence in respect of precautions 
necessary where dangervus works are being constructed on the 
line, see Daniel v. Metropolitan Ry. Co., L. R. 3 C. P. 216, 591; 
37 L. J. C. P. 146, 280. 


. Line 40 of note, add: Collis v. Selden, 37 L. J. C. P. 233; L. R. 3 


C. P. 495. 


. Line 9, add:—And sce Jones v. Festiniog Ry. Co., 37 L. J. Q. B. 


214. 


. Last line of note, add :—Smith v. London and St. Hatharine Docks 


Co, L. R23 C. P. 326; 37 L. J.C. P. 2197. 


. Note (a), add :—“ The Customs Consolidation Act, 1853," 16 & 17 


Vict. ¢. 107, repeals the statute 8 & 9 Vict. ¢. 87, but it contains 
sinilar enuctments to those uf the repealed statute. 


. Note (a), Add a reference to “The Sanitary .Act, 1866," 29 & 30 


Viet. ¢. 90, by s. 46, of which local boards, if not previously in- 
corporated, are incorporated with power to sue and be sued in 
such names as they may usually bear or adopt. 

Line 9, add :—.dmes v. Coluaghi, 37 L. J.C. P. 109; L.R. 3 C. P. 
339. 

Line 24, add:—WD'Arcy v. Tamar, etc., Ry. Co., L. R. 2 Ex. 158 ; 
37 L. J. Ex. 37. 

Line 8 of note, add :—An alteration by the plaintiff in a material 
point does not avoid the instrument (.f/dous v. Cornwell, L. R. 3 
Q. B. 573; 37 L.d.Q. B. 201, disseuting from the dictum tothe 
contrary effect in Pigel’s case). 


. Line 12 of note :—For 014 read 516; and add :—Wossi v. Bailey, 37 


L.J.Q. B. 201; L. R.3 Q. B. 621. 


. Line 31 of note, and at p. 515, lme 14 of note, add :— Waddington v. 


Roberts, L. R. 3 Q. B. 579; 387 L. J. Q. B. 253. 


. Line 25, adil :—See Rizron vy. Emary, 37 L. J. C. P. 213; L. R.8 


C. P. 516. 


. Line 29, add :—See further as to the date and effects of the operation 


of the deed under s. 197, Exley v. Jnglis, L. R. 3 Ex. 217; 87 
L. J. Ex. 115; Williams v. Cadbury, L. R. 2 C. P. 453; 36 LJ. 
C. P. 233; Selby v. Greates, 37 L. J.C. P. 251; L. R. 3 0. P. 
a4. 


. Line 11 from bottony, add :—See the remarks on the case of Lloyd y. 


aan in Kosst v. Bailey, 37 L. J. Q. B. 204; L. RB. 3 Q. B. 


516, 


582. 


604. 
‘612. 


660. 
721. 


Corrections and Additions. Ixxxiil 


Line 14 of note, add :—The Court of Queen’s Bench has since held 
that a defendant: who might have pleaded the deed and did not is 
estopped from afterwards setting it up as a protection from the 
execution. (Rossi v. Bailey, 37 L. J. Q. B. 204; L. R. 3 Q. B. 
621.) 

Line 6 of note, add :-—An alteration which is not material, as adding 
to a promissory note, expressing no time for payment, the words 
“on demand,” though made by the plaintiff, does not avoid it. 
(Aldous v. Cornwell, L. R.3 Q. B. 573; 37 L. J. Q. B. 201.) 

Line 6 from bottum, add :—De Roo v. Fuster, 12 C. B. N. S. 272. 

Line 5 of note, add :—'The assignee may pow sue in his own name, 
under ‘‘the Policies of Murine Assurance Act, 1868,” cited at p. 
610. = 

Line 15 of note (4):—For “repayment ”’ read “ prepayment.” 

Line 9 of note, add :—Zawrence v. Hitch, reversed in error, L. R. 3 
Q. B. 521; 37 L.J.Q. B. 209; Alidls v. Mayor of Colchester, 
affirmed on appeal, 37 L. J.C. P. 278; L. R. 3 C. P. 575. 


. Line 3 from bottoin, add :—Halliday v. Holgate, L. R. 3 Ex. 299; 


37 L. J. Ex. 174. 


. Add to note (a) :-—See Terry v. Hutchinson, L. R. 3 Q. B. 599. 


PRECEDENTS. 


CHAPTER I. 


COMMENCEMENTS AND CONCLUSIONS 
OF DECLARATIONS (a). 


Ordinary Form of Commencement and Conclusion of a Declaration. 
(C. L. P. Act, 1852, s. 59.) 


In the Queen’s Bench [or Common Pleas or Exchequer of Pleas]. 
The —— day of ——, a.D. —— 
(Venue.) A. B. by C. D. his attorney, [or in person, as the case 
may be,| sues LE. F. ee state the cause of action, and conclude 
thus :] And the plaintiff claims £—. 





(a) The Declaration:—Form of commencement and conclusion. |—By 
the C. L. P. Act, 1852, 8. 59, every declaration must commence and con- 
elude in the above form or to the like effect. If it deviates from that form 
in any material particular, an application may be made to the Court or a 
nage : eet it aside as irregular, or to amend it. (Sce White v. Feltham, 8 

. B. 658.) 


Title and date.|—By the C. L. P. Act, 1852, s. 54, “ Every declaration 
and other pleading shall be entitled of the proper court, and of the day of 
the month and the year when the same was pleaded, and shall bear no other 
time or date.” Deviations from this requirement as to title, as where a 
declaration is entitled on the back only (Repling v. Watts, 4 Dow]. 290), or 
as to dute, as by omission of the era “of our Lord” (Holland v. Tealdi, 8 
Dow}. 320), or by delivering a pleading on a day after that on which it bears 
date (Newnham v. Hanny, 6 Dow). 259; Hodson v. Pennell, 4 M. & W. 
373), have been held to bv irregularities, and might form a ground for set- 
ting aside, or at least for aientitig the pleading. 


Time for declaring.|—The plaintiff may declare immediately after the 
defendant has appeared. (Morris v. Smith, 2 C. M. & R. 314.) If the de- 
fendant does not appear within the time limited for that purpose by the 
writ, the plaintiff may proceed, when the writ is specially indorsed, to ob- 
tain judgment in default of appearance under the C. L. P. Act, 1852, 8. 27, 
and where the writ is not specially indorsed, to file a declaration under the 
C. L. P. Act, 1852, 8.28. Ifthe plaintiif does not declare before the end of 
the term next after the appearance, the defendant may then give him a 
four days’ notioe to do so, and sign judgment: of non pros. against him un- 
less he declares: within that period, or such extended period as may be 
ae on application to the Court or a judge. (Foster v. Pryme, 8 M. & 

. 664; Medway v. Gilbert, 1 H. & C. 496; 32 L. J. Ex. 30; C. L. P. 
Act, 1853, 5. 53; r. 7, H. T. 1853.) And even though no notice to declare 
may have been given, if the plaintiff docs not declare within one year after 
the writ of summons is returnable, that is, after service of it is effected, 
he is deemed out of court. (C. L. P. Act, 1852, s. 58; Barnes v. Jackson, 
3 Dowl. 404; Chaplin v. Showler, 6 D. & L. 227.) It is provided by 
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2 Will. IV. c. 39, 8. 11, that no declaration shall be filed or delivered between 
the tenth day of August and twenty-fourth day of October. (See further as 
to the time and mode of declaring, 1 Chit. Pr. 12th ed. 223.) 


Venue. |—By r. 4, T. T. 1853, ‘the name of a county shall in all cases 
be stated in the margin of a declaration, and shall be taken to be the venue 
intended by the plaintiff, and no venue shall be stated in the body of the 
declaration, or in any subsequent pleading; provided that in cases where 
local description is now required, such local description shall be given.” 

The venue, or the county named in the margin of the declaration, is the 
place where all the facts alleged in the declaration are supposed to have 
happened. Where the place of the happening of a fact or of the existence 
of a thing is a material allegation, the venue so stated in the margin supplies 
that allegation in the absence of any other statement (Cook v. Swift, 14 
M. & W. 235; Boydell v. Harkness, 3 C. B. 168); and if the allegation of 
the fact or thing is traversed the place is traversed also. (Richardson v. 
Locklin, 6 B. & 8.777; 34 L. J. Q. B. 225.) As to local description and 
where it is required, see r. 18, T. T. 1853, post, “‘ Trespass to Land.” 

The venue is the statement of the county in which the action is to be 
tried. In respect of the venue, actions are either local or transitory. In the 
former the venue must be laid truly in the county in which the cause of 
action arose; in the latter it may be laid in any county at the option of the 
plaintiff, subject to an application by the defendant to change the venue. 
As a general rule, actions for wrongs in respect of real property are local, 
and other actions are transitory. In actions relating to particular subjects, 
the venue is sometimes made local by statute where it otherwise would not 
be so. In using the following precedents it may be assumed that the venue 
ia transitory unless it be otherwise stated. Any peculiar rules relating to 
the venue will be mentioned under the titles to which they apply. 

The venue consists merely of the name of the county for which the com- 
mission of nisi prius issues, and in which the action is to be tried, as Mid- 
dlesex, Devonshire, London, Bristol, etc. By an Order in Council dated the 
4th May, 1864 (made in pursuance of the 3 & 4 Will. IV. c. 71), the county 
of Lancaster is divided for the purposes of the Assizes into ‘‘ Lancashire, 
Northern Division,” “ Lancashire, West Derby Division,” and “ Lancashire, 
Salford Division ;”’ the venue must be so stated in the declaration, accord- 
ing to whether the issue is intended to be tried at Lancaster, Liverpool, or 
Manchester. In like manner by an Order in Council dated the 10th June, 
1864, appointing assizes to be held at two places in the county of York, 
the venue is to be laid in “ Yorkshire, North and East Riding Division,” 
if the issue is to be tried at York, or “ Yorkshire, West Riding Division,” 
if it is to be tried at Leeds. For the purposes of actions in which the 
venue is local it is ordered that all these divisions are to be considered as 
if they were separate countics. (See Thompson v. Hornty, 9 Q. B. 978.) 

By the C. L. P. Act, 1852, 8. 41, ‘‘ Where two or more causes of action 
joined in the same suit are local, and arise in different counties, the venue 
may be laid in either of such counties; but the Court or a judge shall have 
power to prevent the trial of different causes of action together, if such trial 
would be inexpedient, and in such case such Court or judge may order 
separate records to be made up, and separate trials to be had.” 

The omission of the venue would be an irregularity, and is said to be s 
ground for demurrer. (Remington v. Taylor, 1 Lutw. 235.) If a wrong 
venue be stated in a local action, ind the error ap on the record, the 
objection may be taken on demurrer. (Mayor of Berwick-upon- Tweed v. 
Shanks, 3 Bing. 459; Simmons v. Lillystone, 8 Ex. 481.) If the error does 
Rot appear upon the record, it must be pleaded ; for otherwise, as a wie 
can only inquire of the issues raised, (Boyes v. Hewetson, 2 Bing. N. é. 
575; Richards v. Easto, 15 M. & W. 244,) it could not be a ground of non- 
suit, (Hitchings v. Hollingaworth, 7 M. P.C. C. $28.) unless the venue in 
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the body of the declaration or imported from the margin is involved in any 
of the allegations traversed. (See Doulson v. Matthews, 4T. R. 503; Richard- 
son v. Locklin, supra.) The error cannot in any case be taken advantage of 
after verdict. (16 & 17 Car. II. c. 8,8.1; Boyes v. Hewetson, supra.) A 
plea to the venue seems to resemble in its nature a plea to the jurisdiction. 
(Barker v. Damer, 1 Salk. 80.) 


Change of venue.|—In transitory actions the Court has power at com- 
mon law to change the venue. In local actions no such power exists at 
common law; but by the statute 3 & 4 Will. IV. c. 42, 8. 22, a local action 
may be tried in another county than fhat stated in the venue by a judge's 
order, a suggestion of which is to be entered upon the record. (See Chit, 
Forms, 10th ed. 180.) In such case the venue is not changed, nor is the 
statement of it in the margin of the declaration altered; and it is imma- 
terial for this purpose whether the venue is local at common law or is made 
so by statute. (Greenhow v. Parker, 6 H. & N. 882; 31 L. J. Ex. 4.) 
When the venue, either local or transitory, is laid in the county of any city 
or town corporate, the court or a judge may cause the trial to take place in 
the county next adjoining ; sce 38 Geo. IIT. c. 52, 8.1; Jtchin Bridge Co. 
v. Local Board of Southampton, 8 E. & B. 803 (a); 27 L. J. Q. B. 128; 
Chit. Forms, 10th ed. 130. 

The venue cannot in any case be changed as of course, for by r. 18, H. 
T. 1853, “No venue shall be changed without a special order of the Court 
or a judge, unless by the consent of the parties.” 

The Committee of the Judges to whom the question was referred, as to 
the practice to be adopted under this rule, reported in the following terms: 

« First, that in their opinion it is more convenient as a general rule, that 
the application to change the venue by rule or summons may be made be- 
fore iasue joined, provided that this shall not prejudice either party from 
applying, after issue is joined, to lay the venue in another county, if it shall 
appear that it may be more conveniently tried in such county. 

“Secondly, that a defendant on his affidavit to obtain the rule nisi to 
change venue, or in support of a summons for that purpose before issue 
joined, should state all the circumstances on which he means to rely as the 
ground for the change of venue; but that he may, if he pleases, rely only 
on the fact that the cause of action arose in the county to which he seeks to 
have the venue changed ; which ground shall be deemed sufficient, unless the 

laintif shows that the cause may be more conveniently tried in the county 
in which it was originally laid, or other good reason why the venue should 
not be changed.” (De Rothschild v. Shilston, 8 Ex. 503 ; 22 L. J. Ex. 279.) 

The practice recommended by this report has been hitherto adopted in 
those cases where, according to the previous practice, the venue could be 
changed. But it has been said that some Judges do not consider them- 
selves bound by the above resolutions. (See, per Willee, J., Jackson v. Kidd, 
8C. B.N.8. 354; 29 L. J.C. P. 221.) 

The affidavit that the cause of action did not arige in the county in which 
the venue is laid, and that it arose in the county to which it is sought to be 
changed, and not elsewhere, is called the common affidarit, and unless sn- 
awered as above mentioned, is in general sufficient ground for an applica- 
tion to change the venue before issue (aee De Rothschild v. Shilston, supra ; 
Clulee v. Bradley, 13 C. B. 604; Smith v. O' Brien, 26 L. J. Ex. 80); but 
it is not alone sufficient ground for an application after issue (Begg v. Forbes, 
13 C. B. 614); nor after the defendant has undertaken to take ahort notice 
of trial (Clulee v. Bradley, supra), or notice of trial for a particular sitting. 
(Jackeon v. Kidd, 8 C. B. N.S. 354; 29 L. J.C. P. 221. 

If the common affidavit is answered by the plaintiff, the Court or judge 
will decide upon the facts and balance of convenience, (Ross v. Napier, 30 
L. J. Ex. 2; and see Durie v. Hopwood, 7 OC. B. N. 8. 838.) 

See a full account of the law relating to venue in the notes to Mostyn v. 
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Fabrigas, 1 Smith’s L. C. 6th ed. 623; 1 Wms. Saund. 74 #, (2); 241 d, 
e,f; and in 1 Chit. Pl. 7th ed. 279; and of the practice as to change of 
venue, 2 Chit. Pr. 12th ed. 1349. 


Parties.|—The declaration should correspond with the writ: in the 
names of the parties; in the number of the parties; in the characters 
in which they sue and are sued. (1 Chit. Pr. 12th ed. 225.) A variance 
between the declaration and the writ (except in the points hereinafter 
mentioned) is an irregularity and is ground for an application to set aside 
the declaration. (Tory v. Stevens, 6 Dowl. 275; Kitchen v. Brooks, 5 M. 
& W. 522.) 


Names of the parties.|—The Christian names and surnames of the plain- 
tiff and the defendant should be stated in full and correctly in the writ, and 
in the declaration. Titles and names of dignity should be added, as: the 
Right Honourable —~, Duke of, or Marquis of, or Earl of, or Viscount 
or Baron , or the Right Reverend Father in God Lord Bishop 
of , Sir ——- , Bart. A person having a title by courtesy is fre- 
quently designated by his proper name, with the addition ‘commonly 
called Lord ——.” In the case of a clergyman it is usual, but not neces- 
sary to prefix the term “ Reverend” to his name, or to add “ Clerk,” after 
it. As to misnomer in titles and names of dignity: see Cauéwell vy. Earl 
of Stirling, 8 Bing. 174; Wells v. Lord Suffield, 4 C. B. 750. 

By the 3& 4 Will. IV. c. 42, 8, 12, “ In actions on bille of exchange or 
Promissory notes or other written instruments, any of the parties to which 
are designated by the initial letter or letters, or some contraction of the 
Christian or first name or names, it shall be sufficient in the process or 
declaration to designate such persons by the same initial letter or letters, 
or contraction of the Christian or first name or names, instead of stating 
the Christian or first name or names in full.” See post, “ Bills,” p. 95. A 
person who executes a deed by a wrong name, should be sued by the name 
in which he executed it. (See Hilliams v. Bryant, 5 M. & W. 447 ; and see 
1 Chit. Pl. 7th ed. 265 ; Mayor of Lynne's case, 10 Rep. 122 6.) 














Misnomer.|—A name wrongly spelt, in a manner tdem sonans, is no 
material misnomer. ‘R. v. Shakespeare, 10 East, 83; Ahitbol v. Beniditto, 
2 Taunt. 401; FU7hams v. Oyle, 2 Str. 889.) Ifthere be a misnomer in 
the writ, it seems the defendant, if he appears, can take no advantage of it. 
(1 Chit. Pr. 12th ed. 186.) But the misnomer should be corrected in the 
declaration, by inserting the right names, with a statement that the party 
misnamed had sued or been sued by the name in the writ. Forma for the 
declaration in such cases are given, post, p.15. The defendant can take 
no advantuge of the alteration. (Holson v. Wadsworth, 8 Dow). 601; 
Williams v. Bryant, 5 M.& W. 447.) By the 3 & 4 Will. IV. c. 42, 8, 11, 
if there be a misnomer in the declaration the defendant may cause the de- 
claration to be amended at the costs of the plaintiff by inserting the right 
name upon a judge's summons founded on an affidavit of the mght name; 
and in case such summons shall be discharged, the costs of such applica- 
tion shall be paid by the party applying if the judge shall think fit. This 
is the only proceeding the defendant can take on the misnomer. (Lindsay 
v. Wells, 3 Bing. N.C. 777; Rust v. Kennedy, 4M. & W. 586.) And the 
objection must be taken within the time for pleading. (Kitchen v. Brooke, 
& M. & W. 522.) A misnomer is no ground of nonsuit at the trial, if the 
defendant be not deceived. (Boughton vy. Frere, 8 Camp. 29.) And it cau- 
not be objected to after any admission of identity by the defendant. 
(Fisher v. Magnay, 1D. & L. 40.) A person served with s writ issued 
against another person is not bound to appear, and is not affected by pro- 
ceedings taken in default of appearance. If he is taken in execution, the 
party issuing the execution, and the sheriff, are liable to an action for false 
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imprisonment. (Walley v. M‘Conneil, 18 Q. B. 903; Kelly v. Lawrence, 
8H. & C.1; 33 L. J. Ex. 197.) 


Number of the parties. |— All the parties, however numerous, jointly en- 
titled or liable to sue or be sued, must be joined both in the writ and in the 
declaration (see Meeke v. Oxlade, 1B. & P. N. R. 289), unless they are 
incorporated, or authorized by a statute to sue or defend by aname or title, 
or by a public officer, chairman, secretary, etc. (See forms in such cases, 
post.) As to the proper parties to sue or to be sued, and the consequences 
of miajoinder and nonjoinder of parties, see post, Pleas, “ Abatement.” 

By the C, L. P. Act, 1860, s. 19, it is enacted that “ The joinder of too many 
plaintiffs sha)l not be fatal, but every action may be brought in the namevf 
all the persons in whom the legal right may be supposed to exist; and 
judgment may be given in favour of the plaintiffs by whom the action is 
brought, or of one or more of them, or, in case of any question of misjoinder 
being raised, then in favour of such one or more of them as shall be adjudged 
by the Court to be entitled to recover: Provided always, that the defendant, 
though unsuccessful, shall be entitled to his costs occasioned by joining any 
person or persons in whoze favour judgment is not given, unless otherwise 
ordered by the Court ora judge.” This section applies where the legal right 
may be supposed to exist in all the persons joined as plaintiffs, and it is 
fgund at the trial to exist in one or more of them only. (See Bremner v. 
Hull, L. R.1C. P. 748; 35 L. J. C. P. 332.) But it does not apply 
where it cannot exist in all the plaintiffs jointly, and the doubt is whether 
it exists in one or others of them exclusively. Thus, an administrator 
suing as such cannot be joined with a plaintiff suing in his own right, be- 
cause the cause of action could not be vested in an administrator as 
such, jointly with another in hisown right. (Bellingham v. Clark, 1B. &S. 
332; Stubs v. Stubs, 1 HW. & C. 257; 31 L. J. Ex. 510.) 

By the C. L. P. Act, 1852, s. 4, “ Every writ of summons shall contain 
the names of all the defendants, and sl:all not contain the name or names 
of any defendant or defendants in more actions than one.” Consequently 
if'a party not in the writ be joined in the declaration it may be set aside as 
irregular (Haigh v. Comeau, 15 East, 1; Rogers v. Jenkins, 1 B.& P. 383) ; 
nor, in general, can the proceedings be amended. (Goodchild v. Leadham, 
1 Ex. 706; Baker v. Nearer, 1 Dowl. 616.) So also separate declarations 
against each of several defendants joined in the same writ would be set asid> 
(Pepper v. Whalley, 1 Bing. N.C. 71) (except under the Summary Proce- 
dure of Bills of lea id Act, 1855, 3.6). But the plaintiff may declare 
against one or more of several defendants, provided he does not declare 
against the others (Coldwell v. Blake, 3 Dowl. 656), for the declaration may 
narrow the operation of the writ. (Davies v. Thomson, 14M. & W.161, 165.) 
A defendant not declared against. however, may give the plaintiff notice to 
declare, and may thus obtain judgment of ron pros. against the plaintiff 
as regards himself. (Bancroft v. Greenwood, 1 HW. & C. 778; 32 L. J. Ex. 
154; Roe v. Cock, 2 T. R. 257.) 


Character in which the parties sue or are sued.]—The rule here is that 
the declaration must not contradict the writ, but may represent the parties 
in any character consistent with the writ. (Ashirorth v. Ryal, 1B. & Ad. 
19.) Thus, upon a writ in the plaintiffs name merely, without affixing any 
character, the plaintiff may sue in the declaration ag assignee or executor. 
cw----)-- 9, Johnson, 2 Dowl. 653.) But upona writ describing the plain- 
tiff'as suing as executor (Douglas v. Irlam, 8 T. R. 416), or as suing gué 
tam (Delves v. Strange, 6 T. KR. 158), the plaintiff cannot declare in his 
own right. The plaintiff was allowed to declare in his own right whore the 
writ merely described him “ executor,” without stating that he sued as exe- 
cutor. (Free v. White, 1) Dowl. N. 8.586.) The same rules apply with re- 
gard to the defendant. But where the writ eummons a party,in hie own 
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name, the plaintiff cannot proceed against him as the public officer or repre- 
sctitative of a company ; for by so doin he would substantially change the 
defendant. (Christie v. Bell, 16 M. & W. 669.) 

If the plaintiff’s cause of action accrue to him in a peculiar character, or 
ifthe defendant is liable only in a peculiar character, the statement in the 
declaration must be framed accordingly, otherwise a variance would appear 
upon the evidence. By r. 5, T. T. 1853, “the character in whicl: the plain- 
tiff or defendant is stated on the record tosue or to be sued shall not in any 
case be considered as in issue, unless specially denied.” 


Capacity of the parties to sue and be sued, and to appoint an attor- 
ney.}—In general, every person may appear and sue or defend in person, or 
by attorney. (1 Chit. Pr. 12th ed. 84.) A declaration omitting to show 
whether the plaintiff sued in person or by attorney might be set aside ar 
irregular. (White v. Feltham,3 C. B. 658.) A party cannot appear by two 
attorneys, and it would be an irregularity to appear by two upon the record. 
(Williams v. Williams, 10 M. & W. 174, 178, 476.) 

The above general rule is subject to exceptions on account of various per- 
sonal disabilities, such aa marriage, infancy, lunacy, etc. A married woman 
cannot appoint an attorney. (Oulds vy. Sanson, 3 Taunt. 261.) Where a 
husband and wife sue or are sued jointly, the husband may appoint an 
attorney for both. (2 Wms. Saund, 213.) A married woman sued alone 
must appear in person, and then may plead her coverture in abatement 
2 Chit. Pr. 12th ed. 1252); or if the action is founded upon a contract 
made during coverture, the coverture may be pleaded in bar, (Z6.; and 
see post, “ Husband and Wife.”’) 

An infant cannot sue or appear either in person or by attorney ; but must 
sue by prochein ami or by guardian (2 Chit. Pr. 12th ed. 1240), and de- 
fend by guardian only. (16. 1244.) A prochein ami is appointed by the 
Court, and may sue without any authority from the infant. (organ vy, 
Thorne, 9 Dow]. 228; Lees v. Smith, 5 H. & N. 632.) An infant cannot 
appoint an attorney. (Bird v. Pegg, i B. & Ald. £18.) The infant, however, 
ia the real party to the suit, and if an attorney is employed on his behalf, 
such attorney is liable to the infant and not to the prochein ami for the 
conduct of the suit and for the money recovered. (Collins v. Brook, 5 H. 
& N. 700; 29 L. J. Ex. 255.) But an infant joint-executor with others 
may join with them in suing by attorney; though he could not, if sole 
executor, sue at all. (Forwist v. Tremaine, 2 Wms. Saund. 212; 38 George 
IIT. c.87, 8.6; 1 Wms. Ex. 6th ed. 222.) If an infant appears by attorney, 
the Court has no power to amend the proceedings by stating an appearance 
by guardian, but may set them aside. (Carr vy. Cooper, 1 B. & 8. 230,) 

An idiot must appear in person; but another person may be admitted 
to plead for him. (4 Rep. 124. 6; 2 Wms. Saund. 333.) A lunatic retains 
all his civil rights in his own person until found by inquisition to be of un- 
sound mind. He may appear by aftorney (2 Wms. Saund. 333), or he may 
Sppear in person; and any person may sue fur him in his name. (Rock vy. 
ae 7 Dowl. 22; and see Gleddon vy. Treble, 9 C. B. N.S. 867; 80 L. J. 

), P. 160.) 

The practice in reference to parties under disabilities will be found fully 
explained in 2 Chit. Pr. 12th ed. part iv. caps. x. xi. xiii. The pleadings 
in such cases will be found in the Precedents, post. 


The body of the declaration.}—The body of the declaration consiste of 
the statement of the facts which constitute the plaintiff's cause of action ; 
and it contains, generally speaking, two principal parts, namely, the state- 
ment of the right of the plaintiff which has been violated, and the state- 
ment of the wrong or violation of tHat right by the defendant. 

Causes of action are conveniently divided into those ariaing on contracte 
and those-for wrongs independent of contract (see chapters 2, 8, 
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C. L. P. Act, 1852, sched. B.) And there are important differences in the 
manner of stating the cause of action in the declaration in these two 
divisions. 

In actions on contracts it is generally necessary in fhe declaration to 
state the contract or agreement of the parties by which the right is created, 
in such a manner as to show the validity of the right; thus, in an action 
on a contract under seal it is necessary to allege that the defendant by deed 
covenanted, and then to allege the breach of the covenant ; in an action on 
a simple contract it is necessary to allege the promise of the defendant, 
and the consideration supporting the promise, and then to allege the 
breach. 

But in actions upon simple contracts where the consideration has been 
executed and has resulted in a present debt, a short form of declaration 
is applicable, called an indebitatus count ; in which it is sufficient to state 
merely that money is payable by the defendant to the plaintiff for goods 
sold and delivered by the plaintiff to the defendant, or for money lent by 
the plaintiff to the defendant, or whatever the consideration may have been, 
without stating the contract or breach more explicitly ; in such declara- 
tions the statements of the contract or right and of the breach or wrong 
are involved in the allegation of the existing debt and the consideration 
for it. (See “* Indebitatus Counts,’ post, p. 35.) 

In actions for wrongs, independent of contract, the right is generally an 
existing fact, and is so stated, without showing the origin or creation of the 
right ; as in actions for trespasses to land, or goods, where the declaration 
alleges that the land was the plaintiff's and the defendant broke and entered 
it; or that the goods were the plaintiff’s and the defendant seized and 
carried them away. 

Certain rights are implied in law and are inseparably annexed to the 
person of the plaintiff, as the right to security of life and limb, liberty and 
reputation ; and these it is unnecessary to allege. In such caees the de- 
claration states only the violation of tle right. as, that the defendant as- 
paulted and beat the plaintiff) or that the defendant imprisoned the plain- 
tiff, or that the defendant spoke of the plaintiff certain defamatory words. 
(See, per Patteson, J., Coffonv. Browne, 3 A. & E. 312, 314.) 

In some cases, in stating the act complained of it becomes necessary also 
to allege that it was comimitted in a certain manner, as “ negligently ” or 
“ maliciously ” or “ without reasonable or probable cause,” or scienter, that 
is to say, with knowledge of a certain fact ; for the act in itself may not be 
actionable, but may have been made so only by the way in which it was 
done; as in actions for driving negligently, for defamation, for malicious 
prosecution, for keeping a mischievous animal with knowledge of its mis- 
chievous nature; in these cases the mode of doing the act is of the gist of 
the cause of action, and constitutes a necessary part of the statement of the 
wrongful act. 

Again, in some cases of wrongs the act complained of is not in itaelf 
necessarily injurious to the plaintiff, but becomes so only by reason of the 
special damage caused to him by it, and it then becomes necessary in the 
declaration to state also the special damage as the gist of the action ; as 
for example, in a declaration for a nuisance alleging that the defendant 
placed an obstruction on a public highway whereby the plaintiff was 
thrown down and injured; and in a declaration for slander alleging that 
the defendant spoke of the plaintiff certain defamatory words, (not ac- 
tionable in themselves,) whereby he lost a situation or incurred other loss. 
In declarations of this kind, the damage so stated is an essential of 
the statement of the wrongful act, and not a mere statement of damage 
in aggravation of the claim. (See post, ‘‘ Damages,” p. 12, n.) , 

f _—The term inducement is commonly applied in a general } 
to such portion of a declaration as is introductory; but the strict » 
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nature of the cause of action. 

Thus, in actions for wrongs independent of contract that of the de- 
claration which precedes, in logical order, the statement of the wrongful 
act, comprising the allegation of the right or of the circumstances con- 
stituting the right is commonly known as the inducement ; as, in the above 

, actions of trespass to land or goods, the allegations that the land was the 
plaintiffs, and that the goods were the plaintiff’s, are inducement. In the 
cases of trespass for assault and battery and for false imprisonment there is 
no inducement, because the right being implied and not expressly stated, 
there is no allegation preceding the statement of the wrong. 

On the other hand, in actions on contracts that part of the declaration 
only which precedes the allegation of the contract is considered as induce- 
ment. It commonly happens, therefore, that in declarations on contracts 
there is no inducement, as the declaration begins by alleging the contract ; 
but it sometimes happens that, for the purpose of perspicuity, prefator 
statements_are introduced, explaining the relative positions of the parties, 
or other peculiar circumstances iiider which the contract was made, aid 
such arehtoey statements are called inducement. 

Matters of inducement of the latter kind which are introduced merely to 
explain the essential statements of the declaration, and which do not them- 
selves involve any essential allegation, whether occurring in declaratiéns on 
contracts or, as may happen, in declarations for wrongs independent of 
contract, are immaterial, and cannot be traversed or put in issue. (Stephens 
on Pleading, 7th ed. 223; see Mitchell v. Crassweller, 13 C. B. 237.) They 
need not be proved by the plaintiif. (Dukes v. Gostling, 1 Bing. N.C. 588.) 
Nor are they admitted by the defendant by not traversing them. (Grete v. 
#ill, 3 Ex. 801.) If they are calculated to prejudice or embarrass the de- 
fendant, he should apply to thg Court or a judge to strike them out under 
the C. L. P. Act, 1852, 8.52. (Sec Cutts v. Surridge,9Q.B.1015; Tallis v. 
Tallis, 1 E. & B. 397 n. (a); 21 L. J. Q. B. 269.) 

It must be observed that the inducement is not always stated as a dis- 
tinct proposition in its logical order, but is often involved in the allegation 
of the wrong ; as where the declaration says that “the defendant broke and 
entered the land of the plaintiff” or that “the defendant converted to his 
own use or wrongfully deprived the plaintiff of the use and possession of 
the plaintiffs goods.” This has been justly described as inducement out 
of place (logically) ; but it is stillinducement, and is a perfectly distinct al- 
legation of the plaintiffs right ; and it must be so treated in pleading. 
(Zorrence v. Gibbins, 5 Q. B. 297; and see Dunford v. Trattles, 12 M. & 
W. 529; Mitchell v. Crassweller, 13 C. B. 237.) 


Averments.|—In declarations on contracts where the statement of the 
vontfact shows a@ promise conditional only, or to be performed at a future 
ime or on the happening of some event, it becomes necessary, in order to 
show a cause of action, to allege that the event has happened or the time 
a6 elapsed or the condition requisite to render the promise absolute has 
reen fulfilled. Such allegations are commonly called acerments ; and their 
oroper place in the declaration is between the statement of the contract and 
the breach. Formerly it was necessary to make averments of the perfor- 
nance of all conditions precedent with minuteness and particularity ; but 
iuch performance may now be averred in a general form. (See post, “ Con- 
litions Precedent.”) All other allegations in a declaration of a similar 
tind, which are necevsary to the cause of action, arc included under the 
erm averments, as for example, the deduction of the plaintifi’s title and the 
itatement of the defendant's title to the term, and to the reversion, reepec- 


‘ively, in actions by and against assignees of the one and the other. (See poeé, 
‘ Landlord and Tenant”) ii aoe 


What matters must be pleaded, and the mode of pleading 


(Tnture 0 meaning and practical importance of it vary according to the 
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geawing the dodlarelian, as well ag all subsequent pleadings, it must be con- 
y borne in mind that it is a first principle o ing that facts only 
are to be stated. Matters of law or mere! aTensneos or aw should not be 
pleaded ; for it is for the Court to declare the law arising upon the facts 
pleaded. (See, per Buller, J., 1 Doug. 159, 279.) 

The facts pleaded must be ial and must be stated with certainty ; 
it is enough to allege the legal result of the fucts relied on simply, without 
setting out the subordinate facts which are the means of producing it, or 
the evidence sustaining the allegation (Williams v. Wilcor, 8 A. & E. 
314, 331; Stephens on Pleading, 7th ed. p. 283); and it is not sufficient 
to state evidence from which the result or fact relied on may be inferred, 
without an allegation of the fact or result itself. (Hollis v. Palmer, 2 Bing. 
N.C. 713, 717; Cooke v. Oxley, 3 T. R. 653.) 


It must also be borne in mind that all the material allegations, in the de- 
claration and subsequent pleadings, must be both true in fact and sufficient 
w. If an allegation is not true in fact it_may be traversed; and it 

Ge aca ee ms i | 
itis not sufficient in law it ma emurred to; or, in the latter case 
judgmenfinay be arrested, or may be given non ) obstante veredicto, or error 


may be brought. It is upon the double necessity that the pleading at 
every stave must be true in fuct and sufficient in law, that the system of 
pleading depends. 

Nothing need _be stated which the Court takes notice of judicially. Thus 
the Court takes judicial notice not only of the common law and statute law 
of the realm, but also of the general law of nations ; the law and custom of 
eieeaetene ineluding the privileges and procedure of each branch of the 
egislature ; the prerogatives of the Crown; the maritime, civil, and ecclesi- 
astical lawa ; the articles of war both in the land and marine service ; royal 
proclamations ; the rules of equity; the custom of merchants, at least 
where such custom has been settled by judicial determinations ; the special 
customs of gavelkind and borough English lands; the customs of the City 
of London which have been certified by the Recorder ; the rules and course 
of procedure of the superior Courts and the limits of their jurisdiction ; the 
power of Courts of Equity and of the Ecclesiastical Courts, and the limits 
of their jurisdiction ; the division of England into counties, provinces, and 
dioceses ; the commencement and ending of legal terms; the coincidence of 
the years of the reign of any sovercign of this country with the years of our 
Lord ; the coincidence of the days of the week with days of the month; the 
order of the months; the meaning of English words and terms of art; the 
names and quantities of legal weights and measures, and the value of the 
coin of the realm. 

Bat judicial notice is not taken of private Acts of Parliament ; nor of par- 
ticular local customs or usages of trade; nor of the jurisdiction of inferior 
courts; nor of the laws, usages, or customs of foreign countries or courts 
of justice, nor of the situation of any particular place. Any of these 
matters when relied upon must be alleged like other facts; and even in 
the case of relying on those things of which Court takes judicial notice 
it is necessary to allege any facts which are required to apply them to the 

laintiff or defendant, or to the facts on which the right of action or de- 
ence rests. 

A more complete enumeration of the matters of which the Court does or 
does not take judicial notice, (including those above stated,) may be found in 
1 Chit. Pl. 7th ed. p. 236; and in Taylor on Evidence, 4th ed. pp. 3-81. 

The following are the principal enactments of the C. L. P. Acts, which re- 
late more especially to the body of the declaration :— 

By s. 49, “ All statements which need not be proved, such as the statement 
of time, quantity, quality, and value, where these are immaterial ; the atate- 
ment of losing and finding, and bailment, in actions for goods or their value ; 
the statement of acts of trespass having been committed with force and arma, 
and against the peace of Our Lady the Queen; the statement of promises 
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which need not be proved, as promises in indebitatus counts, and mut 
promi § to perform agreements; and all statements of a like kind, shall 
omitted. 

By s. 50, “Either party may object by demurrer to the pleading of the 
opposite party, on the ground that such pleading does not set forth suffi- 
cient ground of action, defence, or reply, as the case may be; and where 
issue is joined on such demurrer, the Court shall proceed and give judg- 
ment according as the very right of the cause and matter in law shall ap- 

ear unto them, without regarding any imperfection, omission, defect in or 

k of form; and no judgment shall be arrested, stayed, or reversed, for 
oy, such imperfection, omission, defect in or lack of form.” 

y s. 51, “ No pleading shall be deemed insufficient for any defect which 
could heretofore only be objected to by special demurrer.” (See ‘ De- 
murrers,”’ post, ch. 7.) 

By s. 52, “If any pleading be so framed as to prejudice, embarrass, or 
delay the fair trial of the action, the opposite party may apply to the Court 
or 8 judge to strike out or amend such pleading, and the Court or any judge 
shall make such order respecting the same, and also respecting the costs of 
the application, as such Court or judge shall see fit.” 

By s. 55, ‘It shall not be neceseary to make profert of any deed or other 
document mentioned or relied on in any pleading, and if profert shall be 
made, it shall not entitle the opposite party to crave oyer of or set out upon 
oyer such deed or other document.” (As to profert and oyer, see 1 Chit. 
Pi. 7th ed. pp. 378, 445.) 

By s. 57, “It shall be lawful for the plaintiff or defendant in any action 
to aver performance of conditions precedent generally, and the opposite 

arty shall not deny such averment generally, but shall specify in his plead- 
ing the condition or conditions precedent the performance of which he 
intends to contest.” (See post, ‘‘ Conditions Precedent.” ) 

The 61st s. relates exclusively to declarations in actions for libel and 
slander, and the 96th s. relates to the pleadings in actions on bonds ; these, 
and the other sections of the Act relating to pleading, will be found under 
the titles to which they respectively relate. 


. 


Sereral counts and joinder of counts.'— At common law the declaration 
might join several causes of action in several counts, provided they were 
between the same parties, in the same rights, and framed in the same form 
of action. (See Shepherd v. Shepherd, 1 C. B. 849.) And formerly, when 
variances between the evidence and the record could not be amended at 
mist prius, it was necessary to provide against a variance by framing several 
counte founded on the sume cause of action to meet every possible oontin- 
gency which might arise upon the evidence. 

By the 9 Geo. IV. c. 15, and by the Common Law Amendment Act, 3& 4 
will. IV. c. 42, s. 23, the powers of amendment at the trial in cases of vari- 
ance were greatly enlarged, and by the rules of pleading, made under the 
authority ofthe last-mentioned Act, several counts wero not allowed unless 
a distinct subject-matter of complaint was intended to be established in 
respect of each, and provision was made for the opposite party to object to 
several counts used in apparent violation of that rule, 

These rules have been superseded by the rules framed under the CO. L. P. 
Act, 1852, which contain the following regulations upon this subject :—By 
r. 1, T. T. 1853, “Except as hereinafter provided, several counts on the 
same cause of action shall not be allowed, and any count or counts used in 
violation of this rule may, on the application of the party objecting, within 
& reasonable time, or before an order made for time to plead, be struck out 
or amended by the Court or a judge, on such terms, as to coste or otherwise, 
as such Court or judge may think fit.” And byr. 2, T. T. 1858, it is pro- 
vided,“ that on an application to the Court or a judge to strike out any 
count on the ground of such count being in violation of the above rule, the 
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Court or judge may allow such counts on the same cause of action ss may 
appear to be proper for the determining the real question in controversy 
between the parties on its merits, subject to such terms, as to costs or other- 
wise, as the Court or judge may think fit.” And by r. 3, “when no such 
rule or order has been made as to costa by the Court or judge, and on the 
trial there is more than one count founded on the same cause of action, and 
the judge before whom the cause is tried shall certify to that effect on the 
record, the party so pleading shall be liable to the opposite party for all 
costs occasioned by such count in respect of which he has failed to establish 
a distinct cause of action, including those of the evidence as well as those 
of the pleading.’’ * 

The present rules vary materially from those made under the powers given 
by the 3 & 4 Will. IV. c. 42. The prohibition to use several counts does 
not now extend to such as are founded on the same subject-matter of com- 
plaint, but only to those framed on the sayne cause of action, a change of 
expression which appears to allow a wider scope to the pleader. And the 
judges have now a discretion to allow such counts as may appear to be 
proper for determining the real question in controversy between the parties 
on the merits, although they may perhaps be an infringement of the letter 
of the rule. This discretion is liberally exercised. (Sce the decisions under 
the former rules, and practice as to the use of several counts, 1 Chit. Pr. 
12th ed. 234.) 

In practice it is advisable to insert in a declaration as many different 
counts as will fairly include the various causes of action resulting from all 
the facts relied upon. But it is useless and objectionable to multiply counts 
by stating the same cause of action in various ways. 

The restriction as to the nonjoinder of different forms of action was done 
away with by the C. L. P. Act, 1852, a. 3, by which the mention of the form 
of action in the writ is rendered unnecessary, and by s. 41, by which causes 
of action of whatever kind, except replevin or ejectment, provided they be 
by and against the same parties and in the same rights, may be joined in 
the saine suit. ; 

The several counts in a declaration must still be between the same parties 
and in the same rights, except that by the C. L. P. Act, 1852, 3. 40, “in any 
action brought by a man and his wife for an injury done to the wife, in re- 
spect of which she is necessarily joined as co-plaintiff, it shall be lawful for 
the husband to add thereto claims in his own right, and separate actions 
brought in respect of such claims may be consolidated if the Court or a 
judge shall think fit.” This section is not imperative. (Brockbank v. White- 
haven Junction Ry. Co.,7 H. & N. 834; 31 L. J. Ex. 349.) 

The miajoinder of counts, except as above mentioned, renders the whole 
declaration bad upon demurrer, or upon error, or in arrest of judgment. 
(Brigden v. Parkes, 2B. & P. 424; Rose v. Bowler, 1H. Bl. 108; Jea- 
nings v. Newman, 4 T. R. 347; Corner v. Shew, 3 M. & W. 350; Ashby v. 
Ashby, 7B. & C. 444.) Thus, counts charging a defendant as executor or 
administrator cannot be joined with counts charging him personaly in his 
own right. (2did.; and see post, “ Exrecutors.”) But. if the declaration is 
not demurred to, the consequences of the misjoifder may be avoided by 
entering a nolle prosequi to any count or counts, and thus obviating the 
objection. (See k itchenman v. Skeel, 3 Ex. 49.) Or if at the trial the da- 
mages are calculated with reference to one count only, the verdict may be 
entered as to that count alone, and if a general verdict has been given, the 

@ may be amended, and thus the misjoinder will be cured. (1 Chit. 
te 426, 7th ed.; 1 Chit. Pr. 464, 12th ed.; Kight/y v. Birch, 2 M. & 8. 
.) 4 


The olaim of debt or damages.|—The claim at the conclusion of the 
declaration should be sufficient to cover the largest amount of debt or da- 
mages likely to be recovered; forthe jury cannot give more than the amount 
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thus claimed. (Chevely v. Morris, 2 W. Bl. 1300.) Where a verdict was 
given and judgment entered for a sum exceeding the claim in the declaration, 
and error was assigned on that ground, the Court allowed the judgment to 
be amended by entering a remittitur for the excess. (Usher v. Dansey, 4M. & 
8.94.) If the jury assess the damages at a greater amount, the plaintiff 
may move for a new trial, and for leave to amend the declaration, which 
might be granted on payment of costs. (7ebés v. Barron, 4M. & G. 844.) 
An amendment might now perhaps in some cases be allowed under the 
222nd section of the C. L. P. Aet, 1852. Where the cause of action is one 
which entitles the plaintiff to interest, the claim should be large enough to 
include the full amount. (Watkins y. Morgan, 6 C. & P. 661; Hudson v. 
Fawcett, 7 M. & G. 348.) The amount of the claim is not restricted by 
the indorsement of the debt on the writ. 

Where the declaration contains indebitatus counts, and the plaintiffs 
claim can be ascertained exactly, it is better to claim only the precise amount. 
Otherwise, if the defendant should pay moncy into court, or plead a defence 
to the exact sum in dispute, and also plead the general issue to the residue, 
the plaintiff would incur the costs of a nolle prosequi, or of a verdict against 
him in respect of such residue. Where the plaintiff seeks to recover in- 
terest up to the time of judgment, the precise amount cannot be inserted. 
In order to avoid this ditficulty, some pleaders have adopted the following 
form :—“ And the plaintiff claims £—— (the eract amount of the debt, and 
interest up to the date of the writ of summons), with interest on £ 
(the exact aiount of the debt only) at £ per cent. per annum, from the 
date of the writ of summons herein until paynient or judgment.” 

Where, to an indebitatus count, a general plen is pleaded, if the plaintiff 
recover less than the amount claimed, the defendant is entitled to a verdict 
for the residue; and where there has been a dispute about such residue, 
he will be entitled to the costs incurred in his successful defence. (Tyaherne 
v. Gardner, 8 E. & B. 161; 26 L. J. Q. B. 259.) Where there has been no 
dispute and no costs incurred about the residue, the verdict for the defen- 
dant in respect of it is of no material consequence. 

With the above-mentioned exceptions, the amount claimed in the con- 
clusion of the declaration is immaterial. It is treated as meaning any sum 
which the plaintiff can prove nut exceeding the named amount. 








Damages.}—Damages are distinguished in law as general and apecial 
damages: the former being the necessary and immediate loss occasioned by 
the injurious act of the defendant ; the latter comprising the loss which ac- 
tually followed ag its natura] and proximate consequence beyond ite neces- 
a and immediate an This distinction leads to the following rule in 

eading : that if special damage is intended to be claimed, it must be stat 
with Borie Se the body of tlie declaration: But gerieral eee 
quires DO carticularmmenttor: and ‘is covered hy the general claim at the 
conclusion. (See Boorman v. Nash, 9 B. & C. 145, 152; Rodgers v. Nowill, 
5 C. B. 109.) 

Where the act of the defendant complained of is in itself a legal injury to 
the plaintiff, as a breach of contract or a trespass, the law always implies 

encral damage at least toa nominal amount, (4shby v. White, 1 Smith’s 

.C. 6th ed. 227; Marzetti v. Williams, 1B. & Ad. 415; and see Beaw- 
mont v. Greathead, 2 C. B. 494.) | Where the act complained of is not in 
iteelf necessarily injurious to the plaintiff, but becomes 90 only by reason of 
the special damage caused by it, the special damage has then to be stated 
and proved aa the gist of the action and in order to establish the injury, and 
not merely in the sense of damage. (See ante, p-7; post, ch. 3, “ De- 
Samation,” “ Nuisance,” “ Negligence,” “ Sheriff,” etc.) 

The object of stating special damage in the declaration where not alleged 
as an essential part of the cause of action, is to give notice to the defendant 
of the nature and extent of the claim msde sgainst him, and of the par- 
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ticular facts by which it is to be supported, so as to enable him to come to f 
trial prepared with evidence to meet it. The charge of general damage is 
sufficiently notified in the statement of the injury, which imports all its 
necessary and immediate effects, and no further particularity is required in 
respect of it. (Smith v. Thomas, 2 Bing. N. C. 872, 380.) The special 
damage must be charged with sufficient particularity to inform the defen- 
dant what the plaintiff intends to prove, and the plaintiff is not allowed to 
give evidence of any special damage which is not sufficiently stated in the 

eclaration. (1 Wms. Saund. 243 ¢. n. (5); Hartley v. Herring, 8 T. R. 
130.) Thus, in an action for an imprisonment, the plaintiff cannot prove as 
damage that he suffered in health, unless be has charged it in the declara-{; 
tion (Pettit v. Addington, Peake, 62); or that he was stinted of food in 
prison. (Lowden v. Goodrick, Peake, 46.) 

So, in an action by a tradesman for defamation whereby several customers 
left him, he cannot prove as damage that any particular customer has left 
him unless the customer be named in the declaration (Browning v. Newman, 
1 Strange, 666 ; 1 Wms. Saund. 243, 245) ; and, in an action by a woman for 
defamation, an allegation that she thereby lost several suitors is insufficient 
to admit evidence of any particular swtor having deserted her (Hartley v. 
Herring, 8 T. R. 130, 132) | and, under an allegation of special damage by 
a loss of the plaintiffs lodgers, he was not allowed to prove the loss of a 
particular toler ( Westwood vy. Cowne, 1 Stark. 172.) 

But in an action for defamation by the preacher at a chapel, it was held 
sufficient to allege gencrally as special damage. that some persons of his con- 
gregation had withdrawn their support, without naming them (JZartley v. 
Herring, 8 T. R. 130) ; and a general loss of business or custom may be 
alleged and proved without having recourse to particular instances. (Rose v. 
Groves, 5M. & G.613; Evans v. Harries, 1 H.& N. 251; 261. J. Ex. 31.) 

The statement of the special damage must sufficiently show its connec- 
tion with the injurious act as a natural and proximate consequence, other- 
wisc it cannot be recovered even Rtssed by the jury. (Crouch v. 
Great Northern Ry. Co., 11 Ex. 712; 25-L. J. Ex. 137; Hoey v. Felton, 
11C. B.N.S.142; 311.3.C. P. 105.) 

In some cases the damages in an action for breach of contract include not 
only such consequences as may be considered as arising naturally, é. e. ac- 
cording to the usual course of things, from the breach itself, but auch also as 
may reasonably be supposed to have been in the contemplation of the par- 
ties, at the time when they made the contract, as the probable result of the 
breach of it. (See Hadley v. Barendale, 9 Ex. 341, cited post, ‘ Carriers.”’) 
In those casea notice to the defendant of the facts out of which the latter 
damages arose may be essential, and must then be proved in support of the 
alleged damage ; but it is not necessary that the notice should be alleged 
y the declaration. (See, per Lord Campbell, C.J.,in Zadllis v. Tallis, 1 E.& 

. 397.) 

Matter which would constitute a distinct cause of action cannot in general 
be charged or given in evidence as special damage, and should form the sub- 
ject of a distinct count; such matter, however, may be given in evidence, if 
material to the claim sued for, though it cannot be made a ground for 
claiming damages. (Pearson v. Lemaitre, 5 M.& G. 700.) Thus, in an action 
for defamation, subsequent libels published by the defendant of the plaintifi 
are admissible in evidence to prove the malicious motive of the defendant, 
and cannot be excluded on the ground that they muy disclose distinct 
causes of action. (76., and see Hemmings v. Gaseon, E. B. & E. 846; 24 
L. J. Q. B. 252.) 

If the plaintiff fails in proving the special damage alleged, he may still re 
sort to and recover his general damnges. (Smith v. Thomas, 2 Bing. N. C 
872, 880.) Thus, in an action for defamation, the plaintiff was held entitlec 
to prove and recover for a general loss of trade, though the declaration alsc 
alleged a loss of particular customers which he failed to prove. (Hvans ¥ 
™ *s,1H8H.&N. 261; 26L. J. Ex.31.) 
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Declaration containing two or more Counts (a). 


In the ——. 
The day of , A.D. ——. 
(Venue.) A. B., by C. D. his attorney (or in person], sues E. F., 


All the circumstances under which an injury was committed may be 
stated and proved in order to aggravate and enhance the damages (Newman 
v. Smith, Salk. 642; Dix v. Brookes,1 Str. 61; a8 in an action of trespass 
for entering the plaintiff’s house, that the defendant did it under a false 
charge that the plaintiff had stolen goods therein (Bracegirdle v. Orford, 
2M.&S. 77); and the jury may take all the circumstances into their 
consideration in assessing the amount of damages. (Merest v. Harvey, 5 
Taunt. 442; and see Wilson v. Hicks, 261. J. Ex. 242; Hmblen v. Myers, 
6H. & N.54; 30 L. J. Ex. 71; Bell v. Midland Ry. Co.,10 C. B. N. 8. 
287; 30 L. J.C. P. 273.) There is, however, a distinction between actions 
of tort and of contract in this respect ; in the latter, in general, no damages 
more than nominal can be recovered that are not capable of being specifi- 
cally stated and appreciated, except in the case of a breach of a contract to 
marry, where the injury to the plaintiff's feelings may also be taken into ac- 
count. (Hamlyn v. Great Northern Ry. Co.,1 H. & N. 408; 26 L. J. Ex. 
' 20; and see Emblen v. Myers, supra). 

When the injury, whether a tort or a breach of contract, has (as a natural 
and proximate consequence) led the plaintiff to incur expense, this should be 
laid as special damage. It should be alleged that the plaintiff has patd the 
money when this is the case; but a Mability to pay is sufficient to entitle 
the plaintiff to recover, and it should then be alieged that the plaintiff has 
incurred or has become liable to pay the expenses in question. (Spark v. 
Heslop, 1 BE. & E. 563; 28 L. J. Q. B.197; Randall y. Roper, 1 E. B.& E. 
84; 27L. J.Q. B. 266; Josling v. Irvine,6 HW. & N. 512; 30 L. J. Ex. 
78; Richardson v. Chasen, 10 Q. B. 756.) 

Damages may be given for prospective loss which it is reasonably certain 
will occur by reason of the cause of action (2 Wms. Saund. 174, a, 6; 
Hodsoll v. Stallebrass, 11 A. & E. 301); but not if such future damage 
constitutes itself a new cause of action; thus in the case of a continuing 
: breach of contract as a breach of covenant by an apprentice to serve his mas- 
’ terpor a breach of covenant to repair premises, damages are recoverable only 
to the time of action brought, the continuation of the breach forming a new 
cause for which a fresh action must be brought. (Zbid. ; Horn v. Chandler, 
1 Mod. 271; Coward v. Gregory, L. R. 2 C. P. 158; 36 L. J. C. P. 1) 

The allegation of special damage cannot be anawered or pleaded to on the 
record, for such a plea would afford io answer to the cause of action (Smith 
v. Thomas, 2 Bing. N. C. 372, 379; Porter v. Izat, 1 M. & W. 381; 
Warre v. Calvert, 7 A. & E.143; Reindel v. Schell, 4C. B. N.S. 97; 27 
L. J. C. P. 146) ; except where the special damage constitutes the gist of 
the action ; it is then stated as part of the cause of action, and is denied by 
the plea of the general issue. (Wilby v. E/ston, 8 C. B. 142; and eee, per 
Bramwell, B., Eastwood v. Bain, 3 H. & N. 738; 28 L. J. Ex. 74, 77.) 

The defendant may give evidence to rebut the proof of special damage 
offered by the plaintiff, or in mitigation of the damage proved; as in an 
action of libel the defendant may give evidence in mitigation of damages, 
that the plaintiff published libels of him, and was of bad reputation. (Watts 
v. Fraser,7 A. & E. 223; Richards v. Richards, 2M. & Rob. 657.) But 
matter ade. if pleaded, would amount to an anawer or justification of the 
cause of action cannot, without being pleaded, he proved in mitigation of 
ria ee (Linford, Lake, SH. & oe > and = Perkins v. Pa 








4M.&G.9 
_ As to the measure of damages in particular actions, see the separate 
titles, post ; and see generally Magus on the Law of Damages ; Sedgwick 
on the Measure of Damages. 
(2) As to several counts and joinder of counts, see ante, p. 10. 
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for [here state the cause of action of the first count, and commence the 
second and each subsequent count thus, without beginning a fresh line :] 
and aleo for [or if the preceding count be a long one ] And the plain- 
tiff aleo sues the defendant for, or And for a second [or third, or as 
the case may be] count, the plaintiff sues the defendant for [here 
state the other cause or causes of action, and conclude thus :| And 


the plaintiff claims £——. 








In an Action to recover specific Goods. 
(C. L. P. Act, 1852, s. 59.) 


In the ——. 
The day of —— a.D.——. 

(Venue). A. B., by C. D. his attorney [or in person], sues EF. F. 
for [here state the cause of action, shewing the claim to the specific 
goods, and conclude thus:| And the plaintiff claims a return of the 
said goods or their value, and £ for their detention. [Jf the 
declaration contains also a count or counts for other causes of action, 
conclude thus: | And the plaintiff claims under the count a re- 
turn of the goods therein mentioned or their value, and £ for 
their detention, and under the residue of the declaration £——. 














a Plaintiffwho has been described in the Writ by a wrong Name. 
the ——. 
The day of , A.D. ——. 
(Tenue.) A. B., at whose suit the writ of summons was issued 
herein by the name of C. B., by D. FE. his attorney [or in person], 
sues F. G.. for ‘here state the cause of action in the usual form, and 
conclude thus :| And the plaintiff claims £ ; 











Against a Defendant who has been described in the Writ by a 


wrong Name. 


In the ——. 
The day of , A.D. ——. 
(Tenue.) A. B., by C. D. his attorney [or in person], sues £. F., 
who has been summoned herein by the name of G. #., for [here 
state the cause of action in the usual form, and conclude thus:|] And 
the plaintiff claims £——. 








ty several Plaintiffs, or against several Defendants. 

The form ia the same as the ordinary forin, except that the several 
names, both Christian and surnames, of the plaintiffs and defendants, 
are inserted in the first place, and they are afterwards called “ plain- 
tiffs” or “defendants,” as the case may be. 





By a surviving Partner or Joint-Promisee, the other having died 
before Writ issued, 


The commencement of the declaration is in the ordinary form, 
in the body the cause of action must be stated to have accrued jointly 
to the plaintiff and to the deceased ee or jotnt-promisee, de- 
sertbing the latter as “since deceased.” (Jell v. Douglas, 4 B. & 
Ald. 374.) [See the forms, post: and conclude thus:] And the 
plaintiff claims 
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Form of declaration by a surviving plaintiff in an action of tort : 
Morrison v. Salmon, 2 A & G. 385. 





By a surviving Plaintiff, the other having died after Writ issued. 
(C. L. P. Act, 1852, ss. 135, 136.) 


The —— day of _ A.D. ———. 
(Venue.) A. B., by C. D. his attorney [or in person], sues EF. F,, 
who has been summoned to answer the said A. B.,and G. H., who 
died after the issuing of the writ of summons herein and before this 
day, for [here state the cause of action, which must be alleged to 
have accrued to the plaintiff and the said G. H. See the form, 
post: and conclude thus :} And the plaintiff claims £—. 
See a like form: Higgs v. Mortimer, 1 Ex. 711. 


In the ——. 





» 


Against a surviving Partner or Joint-contractor, the other having 
died either before or after Writ issued. 


The declaration in the commencement, body, and conclusion, may 
he in the ordinary form, without any reference to the deceased. 
Richards v. Heather, 1 B. & A. 29; Jell v. Douglas, 4 BL & A. 
374; Mountstephen v. Brook, 1 B. & A. 224 (a). 


Against two Defendants after a Plea in Abatement of the non- 
joinder of one of them. (C. L. P. Act, 1852, s. 60.) 


In the ; 
The —— day of , A.D. ——. 
(Venue.) A. B., by C. D. his attorney (or in person], sues F. F. 
and G. H., which said FE. F. has heretofore pleaded in abatement 
the non-joinder of the said G. H, for (here state the cause of action 
as in the ordinury form against two defendants, and conclude thus : | 
And the plaintiff claims £—. 














Form where the Writ aqainst two Defendants was spectally in- 
dorsed, and after judgment signed ayainst one for non-appear- 
ance the Plaintiff proceeds against the other, suggesting the 
Judgment. (C. L. P. Act, 1852, s. 33.) (4) 


In the : 








The —— day of , AD. ——. 
(Tenue.) A. B., by C. D. his attorney ‘or in person], sued out a 


(a) The 136th s. of the C. L. P. Act, 1852, so far us regards defendants, 
appears to apply only to the case of a defendant dying after declaration, as, 
independently of its provisions, a plaintiff might omit in the declaration 
any defendant named in the writ. (See anfe, p. 5.) See a form of declaration 
against two survivors on a promissory note made by three jointly, Robertaon 
¥. Sheward, 1 M. & G. 511. 

(6) In an action upon a joint contract against several defendants, if one 
suffers judgment by default, the judgment is interlocutory until the deter- 
mination of the suit ; and if the plaintiff fails to catablish the joint liability 
against the other defendante, his judgment against the former never becomes 
final and will not be available. (Morgan v. Edwards, 6 Taunt. 308.) Under 

the C. L. P. Act, 1852, 6. 33, in an action brought against two or more 
| defendants where the writ is specially indorsed as provided by s. 25, which 
| is confined to debts or liquidsted demands in money, if one or more of 
i such defendants only shall sppear, and another or others of them shall not 
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writ of summons against F’. F. and G. H., indorsed according to the 
Common Law Procedure Act, 1852 [add tf necessary, and the Sum- 
mary Procedure on Bills of Exchange Act, 1855], as follows: [here 
copy the special indorsement.| And the plaintiff suggests and 
gives the Court to be informed that the said #. F. has not ap- 
eared to the said writ, and that by reason thereof judgment 
hereiii has been obtained and signed against the said EF. F. in 
respect of the premises; and thereupon the plaintiff by his said at- 
torney declares against the said G. H., who has appeared to the said 
writ for [here state the cause of action in the ordinary form of a de- 
claration against two defendants, showing that it accrued against 
both, see forms, post. It must agree strictly with the claim appear- 
ing on the special indorsement. Conclude thus:| And the pjaintif 
claims £ (This amount must not exceed the sum claimed by 
the special indorsement unless interest be also claimed thereby, in 
which case the plaintiff will be entitled as against both defendants to 
interest up to the date of final judgment, and this amount should be 
increased accordingly, see ante, pp. 11, 12.] ~ 





By an Erecutor (a). 
In the ——. 








The day of , A.D. ——. 
(Penue.) A. B., executor of the last will and testament of C. D.. 
deceased, by FE. F. his attorney [vr in person], sues G. H. for [here 
state the cause of action, see the forms, pust, and conelude thus :} Aud 
the plaintiff as executor as aforesaid claims £—. 


a surviving Ewecutor. 


The last form is sufficient in this case. and may be used without 
alteration, even where it is intended to rely on causes of action ac- 
cruing to the joint-executors during their joint lives. 





appear, the plaintiff! may sign judgment against such defendant or defen- 
dants only as shall not have appeared, and, before declaration against the 
other defendant or defendants, may issue execution thereupon, in which 
case he shall be taken to have abandoned his action agninst the defendant 
oF defendaiite Who shall have appeared ; or the plaintiff may, before issuing 
such execution, declare against such defendant or defendants as shall have 
appeared, stating by way of suggestion the judgment obtained against the 
other defendant or defendants who shall not have appeared, in which case 
the judgment so obtained against the defendant or defendants who shall 
not have appeared, shall operate and take effect in like manner as a judg- 
ment by defawt obtained before this Act against one or more of the se- 
veral defendants in an action of debt before this Act. 

If the plaintiff takes the latter course and proceeds against the defendants 
who appear, the above form is necessary. In actions for wrongs indepen- 
dent of contract, the plaintiff is entitled to his judgment by default against 
one defendant, although he fails against the other, because each defendant 
is severally liable for the wrong. Pozzi v. Shipton, 8 A. & E. 963.) 

(a) In actions by executors, they ought all to join, though some be 
infants, or have not proved the will-(except in case of renunciation, see 
20 & 21 Vict. c. 77, 8. 79); but if one only bring an action, the defendant 
can take advantage of it only by pleading in abatement. (1 Wms. Saund. 

k,l; post, Pleas, “ Abatement.) 
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By an Evecutor of an Executor (a). 


In the ——. 
The day of ——, a.D. ——. 

(Venue.) A. B., executor of the last will and testament of F. F., 
deceased, who in his lifetime and at the time of his death was exe- 
cutor of the last will and testament of C. D., deceased, by G. H. 
his attorney [or in person], sues J. K. for [here state the cause of 
action, see the forms, post, and conclude thus:] And the plaintiff as 
executor as aforesaid claims £ ; 








Against an Executor (b). 
In the ——. 








The day of , A.D. ——. 

(Tenue.) A. B., by C. D. his attorney [or in person], sues FE. F.. 
executor of the last will and testament of G. 7Z., deceased, for [here 
state the cause of action, see the forms, post, and conclude thus :] 
And the plaintiff claims £ : 

[This form 1s equally applicable where the defendant ts the legal 
personal representative, and where he is executor de aon tort. 

It also applies tn an action aqainst a surviving erceutor, and gene- 
rally speaking to the case of an executor of an executor defendant ; 
if in the latter instance it be necessary or advisable to show the de- 
Jendant’s exact position, the commencement of the declaration may be 
framed on the model of the last preceding form. 





_ the Executor of a sole Plaintiff who has died after Writ issued, 
suggesting his death and the appointment of the Executor. (C.£. P. 
Act, 1852, s. 137.) (¢) 


In the P 
The day of , A.D. ——. 
(Venue.) A. B., executor of the last will and testament of C. D., 
deceased, by E. F. his attorney [or in person], by leave of the 
Court here (or of the honourable Mr. Justice ox Baron }, sug- 
gests and gives the Court to be informed that the said C. D. in his 
lifetime, on the day of , A.D. , sued out of this court a 























(a) It would not be any variance if the preceding form were adopted in 
this case, as the executor of an executor may be described ag the executor of 
the first testator, and profert of the letters testamentary is no longer neces- 
sary. It may however in some cases be necessary or advisable to declare on 
causes of action which accrued to the first executor in his lifetime, and under 
such circumstances this form of commencement must be used. 

(5) All the executors may be joined as defendants, but it is only neces- 
sary to join so many as have administered ; if any of the latter (who have 
not renounced, see 20 & 21 Vict. ¢. 77, s. 79) are not joined, the defendant 
may object by pleading in abatement, but in no other manner. (Post, 
Pleas, “ Abatement.’') 

(c) This section enables the executor to enter a s gestion, whenever 
the cause of action survives to him, but does not entitle him to continue an 
action which dies with the person. (Flinn v. Perkins, 32 L. J. Q. B. 10.) 
Where an action has been commenced in the name of a dead man, his re- 
presentatives cannot be substituted as plaintiffs. (Clay v. Oxford, L. BR. 
2 Ex. 54; 36 L. J. Ex. 16.) 
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writ of summons against G. H. in this action, and afterwards died, 
and that the said A. B. is executor of the last will and testament of 
the said C. D.; and the said A. B. as executor as aforesaid by his 
said attorney [ov in person], sues the said G. H. for [here state the 
cause of action, showing that it accrued to the deceased, and conclude 
thus:} And the said A. B. as executor as aforesaid claims £ : 





Against the Executor of a sole Defendant who has died after Writ 
tssued, suggesting his death and the appointment of the Executor. 
(C. L. P. Act, 1852, s. 138.) 


In the——. 





The day of ——, a.D. —— 

(Venue.) A. B., by C. D. his attorney [or in person], suggests and 
ives the Court to be informed that he sued out a wnt of summons 
in this action against Z. F. in the lifetime of the said E. F. on the 
day of , AD. , and the said /£. FP’. afterwards died, and 
that G. H. is the executor of the Jast will and testament of the said 
E. F.; and the said 4. B., by his said attorney [or in person], 
sues the said G. 7/., executor as aforesaid, for [here state the cause of 
action against the deceased, which must be such that it survives 
against the erecutor, and conclude thus :| And the plaintiff claims 














A like form where the defendant died after declaration, and after 
the ceed had obtained leare to amend it: Phelps v. Prothero, 
16 C. B. 370. 


By an Administrator. 
In the ——. 








The day of , A.D. 
(Fenue.) A. B.. administrator of the personal estate and effects (a), 
which were of C. D., deceased, who died intestate, by 4. F., his attor- 
ney [or in person], sues ('. H. for [here state the cuuse of action, see 
the forms, post,and conclude thus :} Andthe plaintiff, as administrator 
as aforesaid, claims £ : ' 
[This form may also be used without alteration in the cause of a 
surviving administrator. | 








_ an Administrator with the Will annexed. 


In the —-. 
The day of , A.D. 

(Venue.] A. B., administrator of the personal estate and effects 
which were of C. D., deceased, with the last will and testament of 
the said C. D. annexed, by FE. F. his attorney [or in person], sues 
G. H. for [here state the cause of action, see the forms, post, and 
sear! thus:] And the plaintiff, as administrator as aforesaid, 
claims £——. 








(a) This is the phrase used in the probates and letters of administration 
now granted by the Court of Probate. (See the Forms, 27 L. J. P. 26.) It 
may be adopted in all cases. 
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By an Administrator de bonis non eitth the Will annexed. 


Tn the ——. 
The —— day of ——~ a.p. ——. 

(Venue.) 4. B., administrator, with the last will and testament of 
C. D., deceased, annexed, of the personal estate and effects which 
were of the said C. D. left unadministered by /. F. and G. H. in 
their lifetime, now respectively deceased, who were the executors of 
the last will and testament of the said C. D., by J. A. his attorney 
[or in person], sues Z. Mf. for [here state the cause of action, see the 
forms, post, and conclude thus :| And the plaintiff, as administrator 
as aforesaid, claims £ ; 





an Administrator de bonis non after the death of the first 
Administrator. 


The day of , A.D. ——. 

(Tenue.) A. B., administrator of the personal estate and effects 
which were of C. D., deceased, left unadministered by E. F. in his 
lifetime, now deceased, who was the administrator of the personal 
estate and effects of the said C. D. by G. H. his attorney for in 
person |, sues J. K. for “here state the cuuse of action, see the forms, 
post, and conclude thus: | And the plaintiff, as administrator as afore- 
said, claims £—. 


In the ——. 








By an Administrator during the Minority of an Executor. 
In the ——. 





The day of ——, a.D. ——. 

(Tenue.) A. B., administrator of the personal estate and effects 
which were of C. D., deceased, during the minority of F.F., an 
infant under the age of twenty-one veara, who is executor of the 
last will and testament of the said C. D., by G. HZ. his attorney [or 
mm person}, sues J. A. for [here state the cuuse of action, see the forms, 
post, and conclude thus:} And the plainuff, as administrator as 
aforesaid, claims £—. 

Form by an administrator with the will annewed during the mi- 
nority of an executor: White v. Hancock, 2 C. B. 83v. 





By an Administrator during the absence of the Executor. 


In the , 








The —— day of ,AD—, 

(Venue.) A. B., administrator of the personal estate and effects 
which were of C. D., deceased, during the absence of EF. F., now 
being beyond the seas, who is executor of the last will and testa- 
ment of the said C. D., by G. Hf. his attorney, [or in person], 
sues Jd. K. for [here state the cause of action, see the forms, post, 
and conclude thus :} And the plaintiff, as administrator as aforesaid, 
claims £ ; 

As to the title of an Administrator durante absentia, see Clare v. 
Hedges, 1 Lutw. 342; 2 P. Wms. 579; Slater v. May, 2 L. Raym. 
1071; 1 Wms. Ex. 6th ed, p. 480; Wedd v. Kirkby, 7 De Gex, M. 
ye 25 L. J. C. 872; 26 7b. 145; Suwerkroup v. Day, 8A. & 
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Against an Administrator. 


The day of——, a.p. ——. 
(Venue.) A. B., by C. D. his attorney [or in person], sues Z. F.,, 
administrator of the personal estate and effects which were of G. H., 
deceased, who died intestate, for [here state the cause of action, see 
the forms, post, and conclude thus :] And the plaintiff claims £ , 


In the ——. 











Against an Administrator with the Will annexed. 
In the ——. 








The day of A.D. ——. 
(Venue.) A. B., by C.D. his attorne lor in person], sues E. F., 
administrator of the personal estate and effects which were of G. Z., 
deceased, with the last will and testament of the said G. H. annexed, 
for [here state the cause of action, see the forms, post, and conclude 
thus :| And the plaintiff claims £——. 





Against an Administrator de bonis non with the Will annexed. 
In the . 





The day of , AD. —, 
(Venue.) A. B., by C. D. his attorney [or in person}, sues E. 
administrator, with the last will and testament of G. ZZ., deceased, 
annexed, of the personal estate and effects which were of the said 
G. H., left unadministered by J. A. and Z. W. in their lifetime, 
now respectively deceased. who were the executors of the last will 
and testament of the said G. H., for [here state the cause of ac- 
tion, see the forms, post, and conclude thus:; And the plaintiff 
claims £ 











By or against the Administrator of a sole Plaintiff or Defendant, 
who has died after Writ issued, suggesting his Death, and the Ap- 
pointment of the Administrator. (C. L. P. Act, 1852, es. 137, 138.) 
These forms may be framed from those given for executors, ante, 

pp. 18, 19. ; 





Against an Ifetr (a). 


The day of , A.D. : 
(Fenue.) A. B., by C. D. his attorney [or in person], sucs £. F., 
heir of G. H., deceased, for [here state the cause of action, see forms, 
post, and conclude thus :] Aud the plaintiff claims £ ‘ 


In the ——. 














Against an Heir and Devisce jointly. (1 Will. IV. e. 47, 8. 3.) 


In the ——. 
The day of , A.D. —— 
(Venue.) A. B., by C. D. his attorney [or in person}, sues EF. F., 











{s) In a declaration against an heir, it is not necessary to state how the 
defendant is heir. (Denham v. Stephenson, Salk. 355.) An heir sues as plain- 
tiff in the ordinary form, but must state his title in the body of the decla- 
ration; and sce 2 Wms. Saund. 7, n. (e). 
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heir of G. H. deceased, and J. K., devisee of the said G. JZ, of 
divers lands and hereditaments, which were of the said @. H., de- 
ceased, by his last will and testament, for [here state the cause of 
action, see form, post, and conclude thus :| And the plaintiff claims 


Form against devisee alone, there being no heir-at-law, under 1 
Will. IV. c. 47, 8. 4, see Hunting v. Sheldrake, 9 M. & W. 256. 


Against an Heir and Devisee of Devisee jointly. 
(1 Will. IT. ¢. 47, 8. 3.) 


In the ——. 





The day of , A.D. 

(Fenue.) A. B., by C.D. his attorney [or in person], sues £. 
heir of G. H. deceased, and J. K. devisee of ZL. Af. deceased, of 
divers lands and hereditaments which were of the said G. H., de- 
ceased, by the last will and testament of the said L. AL, and which 
said lands and hereditaments were devised by the said G. HZ. by 
his last will and testament to the said Z. Y., for [here state the 
ae of action, see form, post, and conclude thus :] And the plaintiff 
claims £ ; 








By Hushand and Wife (a). 
In the ——. 
The day of ——, a.D. 

(Venue.) 4. B. and C. [the Christian name of the wife) his wife, 
by D. E. their attorney ‘vr in person]. sue F.G. for [here state the 
ate of action, see furms, post, and conclude thus :} And the plaintiffs 
claim ‘ 

[Lf the declaration contain a count by husband and wife for an tn- 
jury done to the wife, and also a count by the husband in his own 
right, under the C. L. P. Act, 1852, s. 40, conclude thus:} And 
the plaintiffs claim under the count £ , and the plaintiff 
A. ZB. claims under the count £ ; 




















Against Husband and Wife. 
In the -—~. 








The day of , A.D. 
(Venue.) A. B., by C. D. his attorney [vr in person], sues EB. F. 
and G. [the Christian name of the wife] his wife, for [here state the 
ee of action, see forms, post, and conclude thus :] And the plaintiff 
claims : 





By Husband and Wife Executrix (b). 
In the ——. 


The day of , aD. 
(Venue.) A. B. and C. [the Christian name of the wife) his wife, 











(a) Bee ante, p. 6. ° 

(6) Where a married woman is executrix or administratrix, her husband 
must be joined in all actions by and against her in such capacity, and she 
cannot obtain probate or administer without the consent of her husband ; 
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executrix of the last will and testament of D. Z. deceased, by 
F, G. their attorney [or in person], sue H. J. for [here state the 
cause of action, see forms, post, and conclude thus:| And the said 
A.B. and C. his wife, as executrix as aforesaid, claim £—. 





Against Husband and Wife Executriz. 
In the ——. 
The day of ——, a.p. ——. 
(Venue.) A. B., by C. D. his attorney, sues KE. F. and G. [the 
Christian name of the wife] his wife, executrix of the last will and 
testament of H. J., deceased, for [here state the cause of action, 
see forms, post, and conclude thus :] And the plaintiff claims £ ; 








_ Hushand and Wife Administratriz. 


The day of , A.D. os 

(Venue.) A.B. and C. [the Christian name of the wife), his wife, 
administratrix of the personal estate and effects, which were of D. E. 
deceased, who died intestate, by F. G. their attorney [or in person], 
sue H. J. for [here state the cause of action, see forms, post, and con- 
clude thus:| And the said A. B. and C. his wife, as administratrix 
as aforesaid, claim £ ; 

(Lf the wife is administratrix with the will annexed, ete., the more 
particular description can be taken from such of the above forms as 
may be found applicable. ] 


In the ——. 














Against Husband and Wife Administratrix. 
In the ——. 











The day of , A.D, ; 

Venue.) A. B., by C. D. his attorney [or in person], sues FE. F. 

and G. [the Christian name of the wife} his wife, administratrix of 

the personal estate and effects, which were of ZZ. J. deceased, who 

died intestate, for [here state the cause of action, see forms, post, and 
conclude thus :| And the plaintiff claims £ : 

[if the wife ts administratrix with the will annered, etc., the more 

particular description can be taken from such of the above forms as 

may be found applicable. | 





By an Infant (a). 


In the ——. 
The day of ——, a.D. ——. 
(Venue.) A. B., by C. D., who is admitted by the Court here as 
the next friend of the said 4. B., to prosecute for him [or her] the 
said A. B., being an infant within the age of twenty-one years, 








but the personal estate of the deceased vests in her when executrix imme- 
diately upon the death, and a payment or delivery of the property to her 
bond fide made before the dissent of the husband, and before probate is 
valid. (Pemberton v. Chapman, 7 E. & B. 210.) If the wife, being executrix 
or administratrix, sues alone, the defendant can only object by pleading in 
abatement. (See post, Pleas, “ Abatement.”) 

(a) Bee ante, p. 6. f 
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Cad 


sues FE. F. for [here state the cause of action, and conclude thus :] 
And the plaintiff claims £-——. 


Against an Infant. 


The commencement and conclusion of a declaration against an 
infant are both in the ordinary form. 


the Official Assignee of a Bankrupt under the Bankruptcy 
Act, 1861 (a). 
In the ——. 








The —— day of , A.D. 

(Fenue.) A. B., the official assignee of the estate and effects of 

C. D., a bankrupt, according to the statutes in force concerning 

bankrupts, by F. F. hia attorney [or in person], sues G. H. for [Aere 

state the cause of action, see forms, post, and conclude thus:] And 
the plaintiff, as assignee as aforesaid, claims £——. 


C7 





By the Creditors’ Assignee [or Assignees} of a Bankrupt under the 
Bankruptcy Act, 1861. 


Tn the ——. 





The day of A.D. ——. 

(Tenue.) A. B. Cand C.D.” the creditors’ assignee ux assignees | 
of the estate and effects of E. &., a bankrupt, according to the 
statutes in force concerning bankrupts, by G. a. his [or their] 
attorney (ov in person|, sues [or sue, J. K. for | here state the cause 
uf action, see the forms, post, and conclude thus :} And the plaintiff 
as assignee as sored: cluims for the plaintiffs, as assignees as 
aforesaid, claim, £ ; 








By the Creditors’ Assiqnee (or Assignees, of a Bankrupt Partner 
and the Solvent Partner under the Bankruptcy Act, 1861. 


In the ; 
The —— day of ——, a.p. ——. 

(Fenue.) .1. B. and C. D. fand FE. F.3, which said C. D. [and 
EF. F.) is (or are] the ercditors’ assipnee [ur assignees} of the estate 
and effects of G. H., a bankrupt, according to the statutes in force 
concerning bankrupts, by J. A. their attorney, sue LD. AL. for [here 
slate the cause of action, sec fourm, post, and conclude thus :| And the 
said A. B. and the said C. D. fand FE. F.j, as assignee [or assignees} 
as aforesaid, claim £——. 





By a Trustee under the Arrangement Clauses in the Bankruptcy 
Act, 1861, s. 197. 
In the ——. 
The —— day of ——~, a. p. ——. 
(Venue.) A. B., the trustee on behalf of the creditors of C. D., 


T 
(2) As to the rights of sction by assignees under the Bankru Act 
1861, see post, “ Assignees,” p. 76. a itd 
An action will not lie against assignees of bankrupts or insolvents in their 
representative characters. 
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a debtor, under a deed or instrument made and entered into between 
the eaid C. D. and [certain of] his said creditors and the plaintiff aa 
trustee as aforesaid, relating to the debts and liabilities of the said 
C. D. and his release therefrom [or the distribution, inspection, 
management, and winding up of his estate], according to the clauses 
of the Bankruptcy Act, 1861, relating to trust-deeds for benefit of 
creditors, and under which said deed or instrument, all things neces- 
sary in that behalf having happened and been done, all the property 
comprised in the said deed or instrument, including the causes of ac- 
tion hereinafter mentioned, was and is vested in the plaintiff as such 
trustee as aforesaid, by £. F. his attorney [o7 in person], sues G. 
HI. for (here state the cause of action, and conclude thus:} And the 
plaintiff, as trustee as aforesaid, claims £ : 

A luke form: Wood vy. Dunn, L. R. 1 Q. B.77; 35 L. J. Q. B.11; 
and as to the title of the trustee see Topping v. Keyeell, 16 C. B. 
~ . 8. 258; 33 L. J. C. P. 225. 





By the Assignees of a Bankrupt (before the Bankruptcy Act, 
1861) (a). 


The day of , A.D. : 

(Venue.) A. B. and C. D., assignees of the estate and effects of 

E. F., a bankrupt, according to the statutes in force concerning 

bankrupts, by G. H. their attorney [or in person], sue J. K. for [here 

state the cause of action, see the forms, post, and conclude thus :} 
And the plaintiffs, as assignees as aforesaid, claim £ : 


In the ——. 














By the Assignees under an Irish bankruptcy: Ferguson v. Spencer, 
1M. & G. 987. 

By the Trustee of a Scotch bankrupt: Macfarlane v. Norris, 2 B. 
& 8.783; 31 L. J. Q. B. 245. 

By the Syndics of a French bankrupt: Alivon v. Furnival, 1 C. 
M. & R. 277. 


By the Assignees of an Insolvent Debtor (a). 


In the ——. 
The day of , &.D. , 

(Venue.) A. B. and C. D., assignees of the estate and effects of 
£. F., an insolvent debtor, according to the statutes for the relief 
of insolvent debtors in England, still in force in this behalf, by 
G. H. their attorney [or in person], sue J. K. for [here state the 
cause of action, see forms, post, and. canclude thus :} And the plain- 
tiffs, as assignees as aforesaid, claim £ ; 














(a) The oleae Hai Act, 1861, s. 230, repeals the Acts and parts of Acts 
mentioned in Schedule (G.) to that Act, including the Acts for the relief of 
Insolvent Debtors, and parts of the Bankruptcy Law Consolidation Act, 
1849; but the same section expressly provides that the repeal shall not 
affect any proceeding pending, or any right that has arisen or might arise 
in respect of any transaction, act, matter or thing done or existing prior to 
or at the vga of eg a ag 7 by virtue of any of the Acts 
or parts of Acts re . The forms of pleading previously in use ma 

therefore still be required, ' ’ ‘ 

Cc 
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By the Official Assignee of' an Insolvent Debtor under the Ar- 
rangement Clauses tn the Bankrupt Law Consolidation Act, 1849, 
s. 218 (a). 


In the ——. 
The day of —— a.p. ——. 

(Venue.) A. B., the assignee of the estate and effects of C. D., a 
petitioner under the clauses of the Bankrupt Law Consolidation Act, 
1849, with respect to arrangements between debtors and their cre- 
ditors, under the superintendence and control of the Court of Bank- 
ruptcy, by E. F. his attorney [or in person], sues G. H. for [here 
state the cause of action, and conclude thus:] And the plaintiff, as 
assignee as aforesaid, claims £ 











‘By the Trustee of the estate and effects of a petitioning Debtor ap- 
pointed by a resolution of Creditors under 7 & 8 Vict. c. 70: see 
s.8; and see Chilcote v. Kemp, 3 Ex. 514. 





By the Assignee. of Book-debts sold to him by the Assignees of a 
Bankrupt under the Bankruptcy Act, 1861, s. 137. 
The commencement and conclusion of the Declaration are in the 
common form. (See post, ‘ Assignees,’ p. 8Q.) 





By the Assignee of a Bond under the Companies’ Clauses Consolida- 
tion Act, 18145, ss. 46, 47. 
The commencement and conclusion of the declaration are in the 
common form. (See Fertuev. The East Anglian Railway Company, 
§ Ex. 280, and see post, “‘ Bonds,” p. 118.) 


By the Assignee of a Debt or other chose in action under the Com- 
panies Act, 1862, ss. 95, 157. 
The commencement and conclusion of the declaration are in the 
common form. (See post, ‘‘ Assignees,” p. 75.) 





By the Assignee of a Bail-bond against the Principal and the Bail. 
(4 Anne, c. 16, s. 20.) 


The day of A.D. ; 

(Venue.) A. B., assignee of C. D., sheriff of the county of —~—, 

according to the statute in such case made and provided, by E. F. 

his attorney [or in person], sues G. H., K. L. and M.N. (here state 

the cause of action, see form, post, p. 86, and conclude thus :} And 
the plaintiff claims £——. 


In the ——. 

















By the Assignee of an Administration Bond given to the Judge of 
the Court of Probate, and assigned to the Plaintiff under the 
20 & 21 Vict. c. 77, ss. 81, 83. 

The commencement and conclusion of the declaration are in the 

common form. (See Sandrey v. Mitchell, 3 B. & 8. 405; 32 L. J. 

Q. B. 100; Young v. Hughes, 4H. & N.76; 28 L. J. Ex. 161) 





By or against a Corporation. 
Corporations, whether created by charter or by Act of Parliament, 


(a) See note (a) on preceding page. 
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as municipal corporations, railway and canal companies, sue and 
are sued in the ordinary form by their corporate name, which is 
set out in full; but they cannot sue or defend otherwise than by 
attorney (Chit. Pr. 12th ed. 84, 1145), who should be appointed 
under the corporate seal. (Arnold v. Mayor of Poole, 4M. & G. 
860; Thames Haven Dock and Ry. Co. v. Hall,5 M. & G. 274; 
Favieli v. Eastern Counties Ry. Cu., 2 Ex. 344.) After they have 
been once mentioned by their corporate name at the commencement, 
they may be styled “the plaintiffs,” or ‘the defendanis”’ through- 
out the body of the declaration. The proper style of the muni- 
ay corporation of a borough (by 5 & 6 Will. IV. c. 76, s. 6), is 
‘The Mayor, Aldermen, and Burgesses of the Borough of ri 
in the case of a city, it is ‘‘The Mayor, Aldermen, and Citizens 
of the City of ——. (Attorney-General v. City of Worcester, 2 Ph. 3; 
15 L. J. C. 398; Bateman v. Mayor, ete., of Ashton-under- Lyyg, 3. 
H. & N. 323.) 

An action cannot be brought by or against an indeterminate body 
of pereuns unless they are incorporated or are made capable of suing 
or being sued by statute. (Russell v. Men of Devon, 2'T. R. 667.) The 
members of a corporation cannot sue in their own individual names 
upon a contract made with the corporation. (Cooch v. Goodman, 


2Q. B. 580.) 








By or against a Joint Stock Company. 


Joint Stock Companies are now regulated by ‘“‘ The Companies 
Act, 1862,” 25 & 26 Viet. c. 89, which by s. 205 (subject to the re- 
servations contained in s. 206) repeals “‘ The Companies Acts, 1856, 
1857,” and the Act for the registration, incorporafion, and regula- 
tion of Joint Stock Companies, 7 & 8 Vict. c. 110. Joint Stock 
Companies incorporated by registration under “The Companies 
Act, 1862,” or to which that Act applies (hke those registered or 
formed and registered under the previous Acts, see ss. 175, 176, 
177), sue and are sued in the ordinary form by their registered name. 
(See ss. 8, 9, 18; and see Wolf v. The City Steamboat Company, 
7 C. B. 103; 2 Chit. Pr. 12th ed. 1147.) If the company is one 
formed with limited liability, the word “limited” forms the last 
word in the name, and must be added. After the name of the 
cages td has been set out once in full at the commencement, the 
words ‘‘ the plaintiffs” or “the defendants” may be used through- 
out the body of the declaration. 





By the Public Officer of a Banking Copartnership suing as Nominal 
Plaintiff. (See 7 Geo. 1V. c. 46,8. 9; 7 & 8 Vict. ec. 113, 8. 47, 
re-enacted by 25 & 26 Vict. c. 89, s. 205, 3rd sched. 2nd part; 

I aS 28 Vict. c. 32, s. 1.) (a) 

n the ——, 





The day of ——, a.D. ——. 
( Venue.) A. B., one of the registered public officers of a banking co- 





(a) Where the declaration is framod sap a covenant, bond, or other in- 
strument entered into with trustees for the copartuership the contract with 
them must be alleged according to the fact, and then a distinct allegation 
should be added “That the said deea [or bond] relates to the concerns of 
the said oopartnership, and was made and entered into by the defendant 
with the said G. H. and J. X. for and on behalf of the said copartnership, 
and not otherwise.” - 
c2 
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partnership called the-——-Banking Company, who is duly appointed 
and entitled under and by virtue of the statutes in that behalf to sue 
in this action as nominal plaintiff for the said copartnership, by 
C. D. his attorney, sues #. F. for [here state the cause of action, 
alleging the debt or cause of actton to have accrued to, or the agree- 
ment, covenant, or bond, etc., to have heen made with or to the copart- 
nership, (a) not the plaintiff, and conclude thus ‘t And the plaintiff, 
as such public officer as aforesaid, for and on behalf of the said co- 
partnership, claims £——. (Such a copartnership is bound to sue 
and must be sued inthe name of their public officer. and not tn the 
name of the trustees or otherwise: Chapman v. Milvain, 5 Ex. 61: 
Steward v. Greaves, 10 M. & W. 711; see forms in Chrtstte v. 
Peart, 7 M. & W. 491; Davidson v. Bower, 4 M. & G. 626; form 
where the banking company has changed its name: Wilson v. Craven, 
8M & W. 584.) 


Against the Public Officer of a Banking Copartnership sued as 
Nominal Defendant (see the above Statutes). 
In the ——. 








The day of , AD. ———, 

(Venue.) A.B., by C. D. his attorney [or in person], sues E. 
one of the registered public officers of a banking copartnership 
called the Banking Company, who is duly appointed and liable 
under and by virtue of the statutes in that behalf to be sued as 
nominal defendant for the said company, for [here state the cause 
of action, alleging the debt or cause of action to have accrued against 
the copartnership, not the defendant, and conclude thus :] And the 
plaintiff claims £——. 

A like form: Rolin v. Steward, 14 C. B. 595. 











By the Public Officer of a Company empowered by Letters Patent 
eae under 7 Will. IV. & 1 Vict. c. 73, 8. 3. 
no the ——. 


The day of ,4.D. ———. 
(Venue.) A. B., one of the registered public officers of the 
Company, duly appointed to sue and be sued on behalf of the said 
company, under and by virtue of letters patent granted by her 
Majesty Queen Victoria to the said company, according to the sta- 
tute passed in the first year of her reign, for the better enabling her 
said Majesty to confer certain powers and immunities on trading 
and other companies, by C. D. hia attorney, sucs KE. ¥. for [here state 
the cause of action, alleging that it accrued tu the company, not to the 
plaintiff, and conclude thus :) And the plaintiff, as such public officer 
as aforesaid, for and on behalf of the said company, claims £——. 


Against the public officer of a like company, see Galloway v. 
Bleaden, 1 M. iG. 247. 











By the Secretary, Treasurer, Chairman, ete., of a Partnership or 
Company empowered by Statute to sue in the name of such person 
an their behalf (b). 

In the ——. The day of ——, a.D. ——. 
(Venue.) A. B., the secretary [or as the case may be] of the —— 








(a) See note (a) on preceding page. 
(6) The act constituting the partnership sometimes gives it a guasi-cor- 
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Company, being the company mentioned in an Act of Parliament 
assed in the year of the reign of her Majesty Queen Victoria, 
or [state the object of the Act as described in tts title], by virtue of 
and according to the said statute, for and on behalf of the said com- 
pany, by C. D. his attorney, sues HE. F. for [here state the cause of 
action, alleging that it accrued to the company, not to the plaintiff, 
and conclude:| And the plaintiff, as such secretary [or as the case 
may Bel, for and on behalf of the said company, claims £—. 
ike forms: M'Intyre v. Miller, 13 M. & W. 725; Smith v. 
Goldsworthy, 4 Q. B. 430; Reddish v. Pinnock, 10 Ex. 213. 








By an Official Manager (under the Joint Stock Companies 
Winding-up Act, 1848; 11 & 12 Vict. c. 45, s. 50) (a). 


In the ——. 
The day of , AD. ; 
(Venue.) A. B. [the name need not be stated in the writ or in the 
declaration] official manager of the Company duly appointed 
according to the statute in that behalf, as such official ‘manager, by 
C. D. hia attorney, sues EH. F. for [here state the cause of action, 
alleging that it accrued to the Company, and conclude thus:| And 
the plaintiff, as such official manager as aforesaid, claims £—. 




















Against an Official Manager. 
In the ——. 
The —— day of ——, a.vp. —. 

~ (Venue.) A. B., by C. D. his attorney, sues E. F., official manager 
of the Company, duly appointed according to the statute in 
that behalf as such official manager, for [here state the cause of action, 
alleging that it accrued against the company, and conclude thus :] 
And the plaintiff claims £ : 

LItke forms: Prince of Wales Ass. Co. v. Harding, E. B. & E. 
183 ; 27 L. J. Q. B. 297; Russell v. Croysdill, 11 Ex. 123; Royal 
British Bank v. Turquand, 5 E. & B. 248. 











porate name, in which it may sue or be sued; and sometimes it requires 
memorial to be enrolled in Chancery before the partnership can avail iteelf 
of the provisions of the Act It is usual to aver a compliance with such 
requirement in a general manner, but the omission of the averment cannot 
be made an objection on demurrer. (Smith v. Goldsworthy, 4 Q. B. 430.) 

(a) This statute, amongst others, was repealed by the Companies Act, 
1862, s. 206. But as by ss. 206 and 207 the repeal was not to affect any 
right acquired or liability incurred under any repealed Act, and companies 
already in course of being wound up were to be wound up in the same 
manner as if the repealed Acts remained in force, it is thought advisable 
to retain these forms. 

By the Joint Stock Companies Acts, 1856, 1857 (see 8. 9 of the Act of 
1856), which were also repealed at the same time, and subject to the same 
provisions us to rights and habilities already acquired and incurred, and by 
the present Act, the Companies Act, 1862, 8. 95, the official liquidators ap- 

inted under these Acts are to bring and defend actions in the name and 
on behalf of the company. In cases falling uncer these Acts, therefore, the 
declaration is in the common form by or against the company, and does not 
show that the company is heing wound up. (See such counts in Magdalena 
Steam Nav. Co. v. Martin, 2¥. & KE. 94; 28 1. J. Q. B.310; Anglo-Cali- 
fornian Mining Co. v. Lewis, 6 H. & N.174; 307. J. Hx. 50.) . 
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By «a Foreign Public Company established under the laws of a. 
foreign country (a). 


(Venue.) The [insert the proper style ofthe company] being a body 
of persons duly constituted without the dominions and jurisdiction 
of the Queen, that is to say, in the [kingdom] of , for the pur- 
pose [state the purpose of the company], and being entitled and em- 
powered by the law and customs of the said kingdom [to make and 
enter into the contract hereinafter mentioned and] to sue and be 
sued in and by their said name and style, by A. B. their attorney, 
sue C. D. for hove state the cause of action, and conclude thus :| And 
the plaintiffs claim £ : 

By a foreign corporation: National Bank of St. Charles v. De 
Bernales, 1 if & P. 569. 

By the Syndics of a French Bankrupt: Alivon v. Furnival, 1 C. 
M. 4 R. 277. 

By the Governor of a Belgian Society: Meeus v. Thellusson, 
8 Ex. 638. 

By the director of a French company, the Comptoir d'Escompte 
de Paris, authorized by the law of France to sue as nominal plain- 
tif’: Pinard v. Klockman, 3 B. & 8. 388; 32 L. J. Q. B. 82; and 
see Banca Nazionale sede di Torino v. Hamburger, 2 H. & C. 330. 

By a company established by acts of a Colonial Legislature : 
Welland Ry. Co. v. Blake, 6 H. & N. 410; 30 L. J. Ex. 161; 
Welland Ry. Co.v. Berrie,6 H. & N. 416; 30 L. J. Ex. 163. 

By a foreign trading company, having acquired a name by repu- 
tation only: Dutch West India Co. v. Van Moses, 1 Strange, 612. 

[The commencement of a declaration against a foreign company, 
when capable of being sucd, may be readily framed from the phones 








the Trustees of a Friendly Society (b). 
In the ——. 





The day of , A.D. : 
(Venue.) A. B. and C. D., trustees of the [state the title of the 
society |, established in pursuance of the statutes relating to Friendly 
Societies, the rules of which society have been duly certified by the 
registrar of friendly societies in England, by E. F. their attorney, 
sue G. #1. for [here state the cause of action, and conclude thus :] 








(2) As to when a foreign company or an individual member thereof 
should sue or be sued, see General Steam Navigation Company v. Guillou, 
11 M. & W. 877; National Bank of St. Charles v. De Bernales,1 C. & 
P. 569 and n. (a); Ingate v. Austrian Lloyd's Co.,4 C. B.N. 8. 704; 27 
L. J. C. P. 323. This last case shows that a foreign company is not liable 
to be served with a writ out of the jurisdiction, under the 16th, 18th, and 
19th sections of the C. L. P. Act, 1852. 

As to actions by a foreign sovereign or state, see K’mperor of Brazil v. 
Robinson, 5 Dowl. 522; King of Greece vy. Wright, 6 Dowl. 12; and see 
United States of America v. Wagner, L. KR. 2 Ch. Ap. 582; 86 L.d. C. 624. 

(4) As to the statutes regulating Friendly Societies, Industrial and Pro- 
vident Societies, Luan Societies, and Benefit Building Societies, see post, 
“ Friendly Societies.’ Industrial and Provident Societies are now incor- 
porated by registfation, and sue and are sued by their name of incorpora- 
a ~“ th Industrial and Provident Societies Act, 1862, 25 & 26 Vict. 
c. 87, 8. 5. 
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And the plaintiffs, as trustees of the said society as aforesaid, claim 
Like forms: Dewhurst v. Clarkson, 3 FE. & B. 194; Sinden v. 
Bankes, 30 L. J. Q. B. 102. 


By the trustees of a loan society: Albon v. Pyke, 4M. & G. 421. 

By the treasurer of a loan society under 3 & 4 Vict. c. 110, s. 161, 

continued by 21 & 22 Vict. c.19: Timms v. Williams, 3 Q. B. 413. 
* "see ** Friendly Societies,” post, p. 160. 


or against a Local Board of Health (a). 


By “The Sanitary Act, 1866,” 29 & 30 Vict. c. 90, 8. 46, it is 
enacted that ‘‘ The following bodies, that is to say, Local Boards, 
Sewer Authorities, and Nuisance Authorities, if not already incor- 
porated, shall respectively be bodies corporate designated by such 
names as they may usually bear or adopt, with power to sue and he 
sued in such names.” Under “ The Public Health Act, 1848,” 11 
& 12 Vict. c. 63, s. 12, in corporate districts the mayor, aldermen, 
and burgesses of the borough are constituted the Local Board of 
Health of the district ; and they may be sued in their corporate 
name in respect of liabilities incurred by them in their corporate 
capacity, though acting as the Local Board of Health (Nowell v. 
Mayor, etc., of Worcester, 9 Ex. 457 ; 23 L. J. Ex. 139); and where 
an action was brought against such a Local Board of Health, by 
their own name, as a corporate body, it was held, upon a demurrer, 
that no objection could be taken on the ground of misnomer of the 
corporation. (See Southampton and Itehin Bridge Co. v. Local 
Board of Health of Southampton, 8 K. & B. 801, 805.) By ‘“ The 
Public Health Act, 1848,” s. 138, it was provided that the Local 
Board of Health of any non-corporate district might sue and be 
sued in the name of the clerk for the time being ; but it was held 
that the Local Boards of Health of non-corporate districts were not 
constituted corporations under that Act. (4x p. Llanelly Board of 
Health, 22 L. J. C. 419; 17 Jur. 107.) All Local Boards of Health, 
being now incorporated, must sue and be sucd, as corporations, in 
their proper corporate names. (See ante, p. 26.) 


See actions against Iocal Boards of Health: Davies v. Mayor, 
etc., of Swansea, 8 Ex. 808; Nowell v. Mayor, etc., of Worcester, 9 
ix. 457; Southampton and Itchin Bridge Co. v. Local Board of 
Health of Southampton, 8 K. & B.801; 28 L. J. Q. B. 41; Burland 
v. Local Board of Health of Kingston-upon-Hull, 3 B. & 8. 271 ; 
32 L. J. Q. B. 17. 


(a) By “The Public Health Act, 1848,” 11 & 12 Vict. c. 63, a. 139, 
it is enacted that every action against 1» Local Board of Health, or any 
member thereof, or any officer or person whomsoever acting under the 
direction of the suid Local Board for anything done or intended to be done 
under the provisions of that Act, shall be laid and tried in the county or 
place where the cause of action occurred, and not elsewhere. Therefore in 
such actions the venue is local, and must be laid in the place where the 
causo of action occurred ; but the above enactment does not take away the 
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By or against Clerks, etc., to Commissioners, Trustees, and other 
Public Bovdies. 


By the clerk of the trustees of a turnpike road: Oldroyd v. Cramp- 
ton, 4 Bing. N. C. 24; Wellington v. Brown, 15 L. J. Q. B. 23; 
of a harbour: Metcalfe v. Hetherington, 11 Ex. 257. 

Against the clerk to the committee of visitors of a county pauper 
lunatic asylum, under 8 & 9 Vict. c. 126, 8.17: Heudall v. King, 
17 C. B. 403; Moffat v. Dickson, 13 C. B. 543. 

Against the clerk to commissioners appointed for certain purposes, 
under a local Act of Parliament: Hall v. Taylor, 1 Ki. B. & EH. 
107 ; 27 L. J.Q. B.311; Rucky. Williams, 3H. & N. 308; 27 L. J. 
Ex. 357. 

Against the clerk to commissioners of a Local Paving and Lighting 
Act: Bush v. Beavan, 1 H. & C. 500; 32 L. J. Ex. 64. 

Against the clerk to commissioners of sewers: Clements v. Pol- 
lard, 10 Ex. 817. 


3y the Guardians of the Poor of a Union or Parish (a). 
In the 














The day of 

(Tenue.) The guardians of the poor of the union [07 parish 

of ], in the county of , by A. B. their attorney, sue C. D. 

for [here state the cause of action, and conclude :|} And the plaintiffs 
claim £ 


9 A.D. 














Against the guardians of the poor of a union: Smart v. West 
Ham Union, 10 Ex. 867. 


By or against Churchwardens and Overseers, ete. 


By churchwardens and overseers, under 59 Geo. IIT. ¢. 12, 8. 17: 
Ward v. Clarke, 12 M. & W. 747. 


power of the Court or a judge to change the venue. (Soulhampton and 
Itchin Bridge Company v. Lucal Board of Health of Svuthampton, 8 FE. & 
B. 803 n. (2); 27 L. J. Q. B. 128; and see ante, p. 3.) As to what ac- 
tions are within this section see Davies v. Mayor, etc., of Swansea, 8 Ex. 
808. 

(a) By the 5 & 6 Will. IV, c. 69,8. 7, for the more easy execution of the 
laws relating to the poor, it is enacted that the guardians of the poor of 
every union shall be for all the purposes of that Act a corporation by the 
name of the guardians of the poor of the union [or of the parish of 
], in the county of ; and, as such corporation, they are empowered 
to take and hold for the benefit of such union or parish, any buildings, lands, 
or hereditaments, goods, effects, or other property, and may use a common 
seal, and are further empowered by that name to bring actions and to sue 
and be sued, and to take or resist all other-procecdings in relation to any 
such property, or any bonds, contracts, securities, or instruments, given to 
them in virtue of their office ; and in every such action relating to any such 
property, it shall be sufficient to lay or state the property to be that of the 
guardians of the union or of the parish of 
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Against Hundredors (a). 


The day of , A.D. ; 

(Venue local.) A. B., by C. D. his attorney [or in person], snes 

the men inhabiting within the hundred of , in the county of —— 

[here state the cause of action, and conclude thus :] And the plain- 
tiff claims £ ; 


In the ——. 

















By an Informer in a Qui tam Action (6). 


In the ——. 
The day of , A.D. ——. 

(Venue.) A. B., as well for the Queen [or the poor of the parish 
of ——, in the county of ], as for himself, by C. D. his attorney 
[or in person], sues HE. F. for [here state the cause of action, and 
conclude thus :| And the plaintiff claims as well for the said Queen 
[or for the poor of the said parish] as for himself £ (c). 

A like form: Hollis vy. Marshall, 2 H. & N. 755. - 

Form in a qui tam action by the treasurer of a borough suing as 
well for the borough as for himself: Hunt vy. Hibbs, 6 H. & N. 123; 
29 L. J. lex. 222. as 














Commencement and Conclusion of Declaration in an Action removed 
by Certiorari from the County Court (d). 


In the ——. 





The day of ——, a.D. ——. 
(Venue.) Whereas a plaint was levied on the —— day of ——, 
A.D. (e), in the county court of , holden at ——, against 








(a) The action against the inhabitants of a hundred or district. in the 
nature of a hundred is given by statute. (See Jackson v. Calesworth,1T. R. 
71,72; Russell v. Men of Devon, 2 T. R. 667) The form and proceedings 
in the action are now regulated by the 7 &8 Geo. IV. c. 31; see 2 Chit. Pr. 
12th ed. 1197. 

The action must be brought against the inhabitants of the hundred col- 
lectively, and cannot be brought against some individual inhabitants. (Jack- 
son v. Pearson, 1 B. & C. 304.) The venue in the action, being in respect 
of injuries to real property or things annexed to the realty, is local. 

(4) In penal actions by a common informer the venue is local, but not in 
actions given to the party grieved (See post, “ Penal Statutes.”) No autho- 
rity from the Crown or from the party entitled to the penalty to sue need 
be shown in the declaration. (Cole v. Coulton, 29 L. J. M. 125.) And sce 
further, as to the form of the declaration, post, “ Penal Statutes.” 

(c) The sum claimed must be the exact amount of the penalty. In penal 
actions no damages are recoverable fur the detention of the debt, because 
the debt is not due until judgment. (Frederick v. Lookup, 4 Burr. 2018 ; 
Cuming v. Sibly, 4 Burr. 2489.) 

(d) If the plaintiff proceeds with an action after it has been removed into 
the superior court, he must begin by declaring, at whatever stage the action 
may have been when removed. The C. L. P. Act, 1852, applies to all 
pleadings in the Superior Courts, whether the action was originally com- 
menced there or not. (Messiter v. Rose, 13 C. B. 162.) 

As to the removal of causes from inferior courts, and proceedings after | 
removal, see 2 Chit. Pr. 12th ed. 1320.1327. 

(e) 1t is advisable to show the date of the plaint on the record, in case 
% plea of the Statute of Limitations or a demurrer should make it material. 


c3 
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C. D., at the suit of A. B., and by a writ of certiorart duly issued 
on the day of ——, a.p. ——, out of the Court of ——, and 
directed to the judge of the said county court, the said plaint with 
all things touching the same were sent into the said Court of ——: 
hereupon the said A. B., by KH. F. his attorney [or in person], 
declares against the said C. D. for [here state the cause of action as 
in a declaration in ordinary cases, and conclude thus :] And the 
plaintiff claims £——. 








In an Action removed by Certiorari from the Court of Passage at 
Liverpool (a). 


In the ——. 








The day of , A.D. ——. 

(Venue.) Whereas C. D. was summoned to answer A. B. in the 
Court of Passage of the borough of Liverpool, in the county of 
Lancaster, by virtue of a writ of summons issued on the day 
of ——, A.D. , out of the last-mentioned court, and by a writ of 
certiorari duly issued on the day of , AD. , out of 
the Court of , and directed to the judge of the said Court of 
Passage, the said action with all things touching the same were sent 
into the said Court of : hereupon the said A. B., by E. F. his 
attorney [v7 in person], declares against the said C. D. for [here 
state the cause of action as in a declaration in ordinary cases, and 
conclude thus :| And the plaintiff claims £ : 

Where the removal is from any other inferior court, the commence- 
ment may easily be framed from the above forms mutatis mutandis. 


























Against a Garnishee, under the C. L. P. Act, 1854. (17 & 18 
‘ict. c. 125, s. 64; RB. G. A. V. 1854, sched. 25.) 


In the ——. 








The day of , AD. —. 

(Venue.) A. B., by C. D. his attorney [or in person, sues KE. F, 
by a writ issued forth of this Court in these words, Victoria, etc. 
[copy the writ], and the said “. F. has appeared to the said writ, and 
the said 4. B., by his attorney aforesaid [or in person], says that 
the said debt due trom the said £. F. to the said G. H. [the judgment 
debtor named in the writ] is for [here state the debt as in a declara- 
tion tn ordinary cases, showing that it accrued due from the defendant 
to the judgment debtor, see post, ‘‘Attachment,” p. 82, and conclude 
thus :} And the said A. B. prays that execution may be adjudged 
ae accordingly for the said £ , and for costs of suit in this 

ehalf. 





(a) See note (e) on preceding page. 
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CHAPTER IL. 
COUNTS IN ACTIONS ON CONTRACTS. 


THE COMMON INDEBITATUS COUNTS (a). 


(a) Indebitatus counts in general.]—Simple contracta, express or implied, 
resulting in mere debts, are of so frequent occurrence as causes of action, 
that certain concise forms of counts have been devised for suing upon them, 
in which it is sufficient to state the cause of action by a general description, 
reserving the particular circumstances of the debt to be given in evidence 
(Streeter v. Horlock, 1 Bing. 34, 37; Stone v. Rogers, 2M. & W. 448: 
2 Wms. Saund. 349 6 (2)), and to be explained by particulars of demand 
which are now required to be delivered with such counts by r. 19, H. T., 
1853, unless they have already been specially indorsed on the writ under 
the C. L. P. Act, 1852, 8. 25. (See post, p. 55.) 

These counts, which have from time to time been rendered more and more 
concise, are designated, with little ditference of meaning, by the terms indebi- 
tatus counts, money counts, or common counts ; the expression common counts 
or common indebitatus counts being often used to designate those of most 
frequent recurrence, viz. where the debt 1s for goods sold and delivered, goods 
bargained and sold, work done, money lent, money paid, money received, 
interest, and upon accounts stated; and the expression money counts being 
sometimes used fo particularize those for moncy lent, money paid, and 
money received. The most appropriate name seems to be indebitatus counts ; 
for although there is now no word in the declaration answering to this term, 
the plea is still nwnquam indebitatus. Counts which state the cause of ac- 
tion more fully are called special counts. There were also formerly in use 
counts known as guantum meruit and quantum valebat counts, which were 
adopted where there was no fixed price for work done or goods sold, ete. 
(1 Chit. Pl. 7th ed. 351.) These counts however have fallen into disuse, 
and have been superseded by the general application of the indebitatus 
counts. 

Before the C. L. P. Act, 1852, it was necessary to specify in the writ the 
particular form of action adopted, and the form of the declaration varied 
accordingly. Causes of action ofthe above nature might then be made the 
subject either of an action of debt or of an action of assumpsit, When 
framed in debt, the declaration stated the debt, and then averred that by 
reason of the non-payment thereof, an action accrued (actio accrevit). 
In assumpsit the declaration stated the debt, and then averred a promise 
by the defendant to pay the debt (éndebitatus assumpsit), and a breach of 
that promise, such promise being one which would be implied by law from 
the debt, and not requiring proof as a fact. This alternative form of 
remedy was very important at a time when different forms of actions could 
not be joined in the same declaration, as it enabled the plaintiff to add a 
claim for a simple contract debt to any special counts in assumpsit (the 
different form of count leading to the distinction between indebitatus as- 
sumpsit and special assumpsit) ; and, on the other hand, when the declara- 
tion was framed in debt, the plaintiff could add any other counts which fell 
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under the latter form of action. These different forms of action however 
were attended with different consequences, not only in the form of the 
pleadings, but also in the subsequent proceedings. In debt, in which the 
cause of action is technically said to sound in debt, the judgment was final 
in the first instance, the claim for damages being generally nominal only ; 
in assumpsit, which is said to sound in damages, a subsequent inquiry to 
assess the damages was necessary. Thus the form of the judgment and the 
object of joining various causes of action in the same declaration generally 
determined the choice of the remedy, and preserved both forms of declara- 
tion in constant use. 

These distinctions are now removed by the operation of the C. L. P. Act, 
1852. By the effect of s. 8, a plaintiff is no longer required to specify 
the particular form of action in which he sues. By a. 41, causes of ac- 
tion, of whatever kind, except replevin or ejectment, may be joined in the 


* game suit. By s. 49, it is enacted that the statement of promises in in- 


cage 
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debitatus counts which need not be proved, shall be omitted. And by 
ss. 93, 94, and 95, the same conveniences as to final judgment and the 
assessment of damages are extended to all causes of action to which they 
can be applied. There is now therefore but one form of indebitatus count, 
which comprises all the advantages of both the forms under the old pro- 
cedure ; and the action of indebitatus assumpsit is virtually become obsolete. 
It is however frequently necessary to bear in mind the distinction between 
the indebitatus counts in debt and in assumpsit, with reference to the state 
of the law of pleading previous to the above changes. 


The following observations apply to the use of the indebitatus counts in 
eneral, Explanatory notes with reference to the particular counts will be 
ound under each title. 

The form of indebitatus count applies only in suing for a debt or liqui- 
dated demand in money; not for an unliquidated demand or damages. 
(Edwards v. Bates, 7 M. & G. 594; Lawrence v. Wilcock, 11 A. & E. 941.) 
The amount of the debt is deemed to be certain, provided it is capable of 


_ being ascertained. 


Wherever a consideration is executed for which a debt, payable at the 
time of action, has accrued due either under an express promise or under 


. one implied by law, the debt may be sued for in an indebitatus count. 


(Clark vy. Bulmer, 11 M. & W. 243; Beverley v. Lincoln Gas Co.,6 A. & 
E. 829, 837; Russell vy. Bell, 10 M. & W. 340.) And Wherever the terms 
of any special agreement, not under seal, have been performed and satis- 
fied, so as to leave a mere debt due to the plaintiff, he may sue in an in- 


_ debitatus count, reserving the contract and the performance of it on his 


= 


part to be proved in evidence. (Ibid.; Stone v. Rogers, 2M. & W. 443, 448; 
Lucas v. Godwin, 3 Bing. N.C. 737; Clutterbuck v. Coffin, 3M. & G. 842; 
Sheldon v. Cor, 3 B. & C. 420; Prickett v. Badger, 1C. B. N. 8. 96; 
26 L. J. C. P. 33; Seeger v. Duthie, 8 C. B. N.S. 45; 29 L. J.C. P. 253.) 
And although the contract to pay was conditional, if the condition has been 
fulfilled the common count is sufficient. (Higgins v. Hopkins, 1 Ex. 168; 
Bianchi v. Nash, 1 M. & W. 545; per curiam, Beverley v. Lincoln Gas Co., 
6 A. & E. 829, 836; and see Hart v. Prendergast, 14 M. & W. 741, 746.) 


; And although the debt was payable only after a certain period of credit, 
’ yet after the expiration of the period the indebitatus count is sufficient. 
(Helps v. Winterbottom, 2 B. & Ad. 431.) 


4 


The indebitatus counts apply only in cases of simple contract debts, and 


gee to specialty debts (2 Wms. Saund. 3494 (2)); nor to original simple 


contract debts which have been merged ina specialty debt or debt of record. 


| (Middleditch v. Eilis, 2 Ex. 623; Baber v. Harris,9 A. & B, 582; Ed. 


wards v. Bates, 7 M. & G. 590; Price v. Moulton, 10 O. B. 561; Atty v. 
Parish, 1 B.& P.N.R.104; King v. Hoare, 13M. & W. 494; but see 
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Tilson v. Warwick Gas Co., 4B. & C. 962.) A deed executed for the sole 
purpose of giving security for a simple contract debt, and not containing 
expressly or impliedly any covenant to pay it, does not merge that debt 
in the specialty. (Marryatt v. Marryati, 28 Beav. 224; 29 L. J. C. 668; 
Courtenay v. Taylor,6 M. & G. 851, 870; Saunders v. Milsome, L. R. 
2 Kq. 573.) These counts may be used if the debt can be established in- 
dependently of the deed. (Tilson v. Warwick Gas Co., 4B. & C. 962; 
Edwards v. Bates, 7 M. & G. 600; Yates v. Aston, 4 Q. B. 182.) 

An indebitatus count is not applicable when a contract remains in part 
unperformed, as in Cutter v. Powell (2 Smith, L. C. 6th ed.1); nor so 
long as it remains still open (Zowers v. Barrett, 1 T. R. 133, 186; per 
Tindal, C.J., James v. Cotton, 7 Bing. 266; Kdwards v. Bates,'7 M. & G. 
599; Fitt v. Casanett, 4 M. & G. 848) ; nor so long as any condition re- 
mains to be performed precedent to the debt. (Scott v. Parker, 1 Q. B. 
809 ; Simmons v. Swift, 5 B. & C. 857.) Under the form of indebitatus 
count in use before the C. L. P. Act, 1852, it was held that where a debt 
was agreed to be paid by instulments, none of the instalments could be sued 
for separately in that form of count before the whole debt was due. (Bac, 
Abr., Debt B.; Rudder v. Price, 1 H. Bl. 547 ; and see Ambergate Ry. Co., 
v. Coulthard, 5 Ex. 459; North-Western Ry. Co. v. Coulthard, 6 Ex. 273, 
278.) So where the plaintiff sold goods to the defendant to be paid for 
partly in cash and the residue by bills at intervals of three months each, 
and the defendant did not pay the cash or deliver the bills, it was held that 
the plaintiff must sue upon the special contract and could not recover 
even the cash payment under the indebitatus count for goods sold and de- 
livered. (Paul v. Dod, 2 C. B. 800.) But where the master of a ship was 
engaged to command it on an expedition at a fixed pay of £50 per month, 
it was held thut he had amght of action for each month’s salary as it 
became due. (Taylor v. Laird, 1 H.& N. 266; 25 L. J. Ex. 329.) 

Where a special contract has been rescinded, either by mutual consent or 
by such a breach on one side as entitles tle other to rescind, and goods, 
labour, etc., have been provided by one party under the special contract, 
and retained by the other party after the rescission, the value may be re- 
covered in this form of count, provided a new contract can be implied to 
pay the value of the consideration actually received. (Planché v. Colburn, 
8 Bing. 14; De Bernardy v. Harding, 8 Ex. 822; Simpson v. Lamb, 
17 C. B. 608; 25 L. J. C. P.113; Prickett v. Badger, 1 C. B. N.S. 96; 
26 L.J.C. P. 33; Lamburn v. Cruden, 2 M. & G. 253; Turner v. Robin- 
son, 5B. & An. 789; Bartholomew v. Markwick, 15 C. B.N. 8. 711; 
33 L. J. C. P. 145.) 

Forms of indebitatus counts are given in schedule (B) tothe C. L. P. _ 
Act, 1852, and by s. Y1 it is declared that those forms shall be suffi- 
cient, but that it shall not be erroneous or irregular to depart from the 
letter of the forms so long as the substance is expressed without pro- 
lixity. The omission of the words “money payable,” renders the count 
bad on demurrer for not showing a money debt payable in presenti (Place , 
v. Potts, 8 Ex. 705; Wilkinson v. Sharland, 10 Ex. 724; 11 Ex. 33); un- 
less the count shows it otherwise, as the count “ for money found to be due 
on accounts stated.” (Fugg v. Nudd, 3 E. & B. 650.) The averment of the 
“ request” of the defendant need not be stated where the consideration of 
itself necessarily imports a request, as in the case of goods sold and delivered, 
goods bargained and sold, money lent, money received, and accounts stated ; 
in other cases, as in the counts for work done, and for money paid, and for 
interest, a request must be alleged, as otherwise no contract would be 
shown. (Victors v. Davies, 12 M. & W. 758; and see Brown v. Garnier, 
6 Taunt. 389; Berdoe v. Spittle, 1 Ex. 175.) A count for goods sold not 
atating “‘ by the laintif’”’ would be bad. (Fenton v. Hills, 6 Taunt. 192.) 
So aleo a count for money received “for and on account of ” the plaintiff, 
not stating “for his use.” (Kelly v. Curzon, 4 A. & E. 622.) 
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The common Indebitatus Count for Goods sold and delivered (a). 


Money payable by the defendant to the plaintiff for goods. sold 
and delivered by the plaintiff to the defendant. 





The Common Indebitatus Counts.]—The above observations show that 
this general mode of declaring is admissible in all cases of simple con- 
tracts where the consideration Na been executed and the action is brought 
to recover a mere money debt. The special varieties of this kind of de- 
claration are therefore very numerous. There are however certain counts 
of this kind, containing the causes of action of the most comprehensive 
form and most frequent occurrence, which have been more particular] 
designated as the common indebitatus counts ; these are the eight counts al. 
ready mentioned, viz. for goods sold and deliyered, for goods bargained and 
sold, for work done, for money lent, Tor money paid, for moréy received, 

, f6r interest, and upon accotints stated.yIn consequence of thé general use of 
these counts, both separately ‘and joined with special counts, it has been 
thought convenient to place them in a prominent position at the head of 
the other precedents: the more special forms of indebitatus counts will be 
found throughout the precedents under their proper titles. . 


(2) Goods sold and delivered.|—This count is applicable where, upon a 
sale of goods, the property has passed and the goods have been delivered to 
the purchaser, and the price is payable at the time of action brought. 

This count will not lie before delivery. (Smith v. Chance, 2 B. & Ald. 
753; Boulter v. Arnott, 1 C. & M. 333.) Nor, if the sale was upon credit, 
before the credit has expired. (Strutt v. Smith, 1 OC. M. & R. 312; Webd 
vy. Fairmaner, 3 M. & W. 473; Paul v. Dod, 2 C. B. 800; Ferguson vy. 
Carrington, 9B.&C.59.) But it may be used after the credit has expired 
and the price has become immediately payable. (Helps v. Winterbottom, 2 
B. & Ad. 431.) A bill taken for the price has the same effect as credit in 
postponing the action on the common count until the bill is due (Jb.) ; 80 
also has an agreement to pay by a bill. (Mussen v. Price, 4 East, 147; 
Dutton v. Solomonson, 3 B. & P. 582.) Where goods have been delivered 
upon a conditional sale and the sale has become absolute by the perform- 
ance of the condition, the price may be recovered on the common count 
(Bianchi v. Nash, 1 M. & W. 545); so the price of goods delivered “on 
sale or return,” and not returned within a reasonable time, may be sued 
for in this form. (Moss v. Sweet, 16 Q. B.493; 20L.J.Q. B.167; Beverley 
v. Lincoln Gas Co.,6 A. & E. 829.) 

Upon a contract of exchange of goods with a sum payable for equality of 
exchange, this count will lie to recover the money after the exchange haa 
been effected (Sheldon v. Cor, 3 B. & C. 420); but not for the value of 
goods delivered by one party under a mere contract of exchange not per- 
formed by the other. (Harrison v. Luke, 14 M. & W. 139.) 

Contracts of sale sometimes arise from the mere acceptance by the defen- 
dant of goods delivered by the plaintiff for the purpose of sale, and the 
value may be recovered in this count. (See Hart v. Mills, 15 M. & W. 87.) 
In such case the defendant must have some option of accepting or returning 
the goods and becoming bound to the plaintiff to pay for them, otherwise 
he cannot be held liable, as no contract can be implied. Thus, where the 
defendant ordered goods of one person, and the plaintiff a different 
person sent the goods, aud the defendant consumed the goods before he had 
notice that they belonged to the plaintiff, it was held that he was not liable 
to the plaintiff for the price, because not having any option of returning the 
goods to the plaintiff he did not enter into any contract with him. (Boul- 
ton v. Jones, 2 H. & N,.564; 27 L. J. Ex.117; and see Munro v. Butt, 
8 E. & B. 738.) 

Where goods have been delivered by the plaintiff to the defendant under 
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The common Indebitatus Count for Goods bargained and sold (a). 


Money payable by the defendant to the plaintiff for goods bar- 
gained aa sold by the plaintiff to the defendant. 
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the terms of a special contract of sale, and the defendant has rendered the - 
completion of the contract impossible, he may be charged in this count ‘ 
with the value of the goods received by him under the contract ; as where 
the contract was that the defendant should pay for the goods by a valuation - 
to be made by two valuers, and before the valuation could be made the , 
defendant consumed the goods and so rendered the valuation impossible, ; 
he was held liable for the value of the goods in this count. (Clarke v. 
Westrope, 18 C. B. 765; 25 L. J. C. P. 287; and see Keys v. Harwood, 

2 0. B. 905; Bartholomew v. Markwick, 15 C. B. N. 8. 711.) 

So also, where in contracts for the sale and delivery of goods by the plain- . 
tiff to the defendant, the plaintiff after delivering part has failed to deliver 
any more, the defendant may rescind the contract and return the part de- 
livered ; but if he elects to keep it after the time for the completion of the 
contract is expired, he becomes liable for the value under this count. (See 
Shipton v. Casson, 5 B. & C. 378, 382 ; Oxendale v. Wetherell, 9 B. & C. 886.) * 

So, where under # contract of sale the goods delivered are not according to 
the contract, they may be returned; but ifthey are kept, the seller may claim | 
their value under the new contract implicd from their acceptance. (Read v. 
Rann, 10 B. & C. 438, 441; Hart v. Mills, 15 M. & W. 85.) 

In some cases where the defendant has wrongfully obtained goods of the 
plaintiff and has appropriated them to his own use, the plaintiff may waive 
the tort and claim the value of his property which the defendant has so ap- 
propriated, as a debt arising from a sale of the property, provided there are 
circumstances from which such a contract may be implied. (Per Lord 
Abinger, C.B., Russell v. Bell, 10 M. & W. 340, 352.) 

Thus, where the defendant fraudulently induced the plaintiff to sell goods - 
to a third person for the purpose of getting them into his own possession, ‘ 
and appropriated them to his own use, the plaintiff was held entitled to ° 
claim the value of the goods as upon a sale to the defendant. (Hill v. Per- : 
rott, 3 Taunt. 274; Biddle v. Lery, 1 Stark. 20.) And where a bankrupt, | 
after an act of bankruptcy, disposed of the goods in his possession to the 
defendant, by way of sale, the assignees of the bankrupt were held entitled 
to claim the value of the goods from the defendant. (Russel! v. Bell, 10 M. 
& W. 340; see also Lightly v. Clouston, 1 Taunt. 112; Foster y. Stewart, 
3M. & 8. 191.) 

But, asa general rule, where the defendant has obtained the goods of the . 
plaintiff by means of a fraudulent contract, the plaintiff cannot assert any 
other contract than that in fact made ; he must either sue upon that or, dis- 
affirming it, must sue in an action of tort. (Read v. Hutchinson, 3 Camp. 
8652; Fergusonv. Carrington, 9 B. & C. 59; Strutt v. Smith, 1 C. M.& RB. 
312; Selway v. Fogg, 5 M. & W. 83.) 

Under the common count for goods sold, several sales at different times 
may be proved and the tetal amount recovered. (Per Parke, B., Ferguson 
v. Mitchell, 2 C. M. & R.691; Jubb v. Ellis, 3 D. & L. 367.) 


(a) Goods bargained and sold.|—This count lies where upon a sale of 
goods the property has passed to the purchaser, and the contract has been 
completed in all respects except delivery, and the delivery was not a part of : 
the consideration for the price or a condition precedent to its payment. 

If the property has not passed, this count will not lie. (Atkinson v. Bell, 
8 B. & C. 277.) If anything remains to be done under the contract, to - 
which the concurrence of the seller is necessary, as to ascertain the price 
of the goods by weighing, the property in general does not pass until the , 
act is performed. (Simmons vy. Swift, 5 B. & C. 857.) An act to be done ! 
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The common Indebitatus Count for Work done (a). 


Money payable by the defendant to the plaintiff for work done 
and materials provided by the plaintiff for the defendant at his re- 
quest. 


_ by the buyer, asthe weighing by him of the goods, does not prevent the 
; property passing (Furley or Turley v. Bates, 2 H.& C. 200; 33 L, J. Ex. 
48) ; and a clear intention expressed to pass the properly is sufficient to do 
. 80, notwithstanding some act remains to be done by either party (J age Fi 
or the price has not been definitively agroed on. (Joyce v. Swann, 17 C. B. N. 
' §. 84.) Upon ao sale of unascertained goods by mere description, this 
‘ count will not lie; but upon a subsequent appropriation of specific goods 
‘ made by the vendor and assented to by the vendee, the price may be re- 
covered under this count. (Rohde v. Thwaites, 6 B. & C.388; Elliott v. 
Pybus, 10 Bing. 512; Boswell v. Kilborn, 10 W. BR. 517, P.C.) As to 
what constitutes appropriation under such a contract, see A/dridge v. 
Johnson, 7 E. & B. 885; 26 L. J. Q. B. 296; Langton v. Higgins, 
4H. & N. 402. 
Where goods were sold on condition that, if not paid for at a specified 
. time, the vendor might re-sell them and the vendee should be answerable 
for any loss on the re-sale, and the vendee did not pay and the vendor re- 
sold, it was held that he could not maintain an action on this count. (La- 
mond y. Davall, 9 Q. B. 1030.) 

If the goods have been actually delivered, and the delivery was part of 
the sonideration for payment, this count is not applicable (Forbes v. Smith, 
11 W. R. 574, Q. B.) ; the count for goods sold and delivered should then 
be used. (See Chit. Forms, 10th ed. 82 n.) 


(a) Work done.|—This count lies for work and services done and ma- 
} terials provided by the plaintiff at the request of the defendant. 

Work under this count includes labour of all kinds, whether mental or 
physical, or both, as the contrivance of a machine (Grafton v. Armitage, 
2 C. B. 336) ; or the services of medical men, apothecaries, attorneys, sur- 
veyors, farriers, ctc. A printer who prints with his own ink and puper, and 
delivers printed books complete, may recover for his work, labour, and ma- 
terials under this count. (Clay v. Yates, 1 H. & N. 73; 25 L. J. Ex. 287.) 
But although under the general term “ work” used in the count, any species 
of labour may be given in evidence (Clark v Mumford, 3 Camp. 87), it is 
usual to point out the cause_of action more particularly by. desenbing the 
kind of work or the character in which the work has ‘oun done, ag, wor 
done by thé plainti¥ as an attorney, an auctioneer, a broker, etc. ; 1¢ i8 not 
unusual in such cases to add the words “and otherwise,” in order that 
the plaintiff may not be restricted in his proofs. If there be a claim for 
materials provided in and about the work, it must be stated in the count, 
otherwise it cannot~ be recover od.” (Heath v. Freeland, 1M. & WT 648.) 
Nor can it be recovered in the count for goods. gold and delivered. (Cot- 
terell v. Apsey, 6 Taunt. 322; Clark v. Bulmer, 1M. & WT243.) Work 
bestowed by the plaintiff on his own materials in making an article to be 
delivered to the defendant under a contract of sale, cannot be recovered 

| under this count, because such work is done for himeelf, and not for the 
purchaser ; and the subject of the contract should be treated as goods and 
not as work and labour. (Atkinson v. Bell, 8 B. & C. 277; Lee v. Griffin, 
"1B. &8. 272; 30 L. J. Q. B. 252.) Contracts which fall under the de- 
scription of work and labour, although they result in the delivery of com- 
pleted goods, are not within the 17th sect. of the Statute of Frauds. (Clay 
if eee } H.& N.73; 251.3. Ex, 237; Lucas v. Godwin, 83 Bing. 
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The Common Indebttatus Count for Money lent (a). 


Money pavable by the defendant to the plaintiff for money lent 
by the plaintiff to the defendant. 


Where work is done by one party under a special contract, but not ac- 
cording to its terms, the other may refuse to aceept it (Hilis v. Hamlen, 
8 Taunt. 52); but if he does accept it and takes the benefit of it, he may 
be sucd for the value in this count. (Burn v. Miller, 4 Taunt. 745 ; Farne- 
worth v. Garrard, 1 Camp. 38.) Ifthe work is of such a nature that it 
cannot be rejected, so that the party has no option in accepting it, he is 
not necessarily liable for the value; as work done under a building con- 
tract upon the defendant’s land, but not according to the contract. (£ilis 
v. Hamlen, 3 Taunt. 52; Milner v. Field, 5 Ex. 829; Munro v. Butt, 8 E. 
& B.738.) Where the contract contains a stipulation that no extra work 
shall be paid for unless ordered in writing, the price of extra work done 
without a written order cannot be recovered. (Russell v. Viscount Sa Da 
Bandiera, 13 C. B. N. 8. 149; 32 L. J. C. P. 68, and see post, ‘‘ Work.’’) 

Where the contract, retainer, or employment is to do work or render ser- 
vices to be paid for on their completion, as the employment of a house-agent 
to let a house or of an agent to sell goods, and the employer revokes the 
retainer before the work is completed or prevents the completion of it, 
he must nevertheless reimburse the party employed for his labour expended 
in pursuance of the emplo: ment, and thé latter may sue for his claim in 
this count. As where the defendant employed the plaintiff, an estate-agent, 
to find a purchaser for an estate on the terms of a percentage on the pur- 
chase-money if a sale were effected, and the plaintiff found a purchaser, but 
the defendant refused to complete the sale; it was held that the plaintiff 
could recover the value of his services, on the common count for work and 
labour. (Prickett v. Badger, 1 C. B.N. 3.296; 26 L. J. C. P. 33; and see 
Mawor v. Payne, 3 Bing. 288; Planché v. Colburn, 8 Bing. 14.) The right 
of action in this form rests on the original contract being mutually rescinded, 
and the work having been done at the request of the defendant. (De Ber- 
nardy v. Harding, 8 Ex. 822.) But the contract in these cases is some- 
times such as to admit the power of revocation in the employer, without any 
compensation for the services rendered. (Simpson vy. Lamb, 17 C. B. 603 ; 
25 L. J.C. P. 113.) 

Where the terms of the contract are such as to make the remuneration 
contingent upon the completion of the services, a partial performance will 
not alone give any claim against the employer. (Hulle v. Heightman, 2 East, 
145; Cutter v. Powell, 6 'T. R.320; 2 Smith’s L. C. 6th ed. 1; Appleby v. 
Dods, 8 raat, 300; Jesse v. Roy, 1 C. M. & R. 316; Moffatt v. Laurie, 
24 L. J.C. P. 56; Green v, Mules, 30 L. J.C. P. 343.) 


(a) Money lent.]|—This count lies to recover a debt arising out of a loan 
of money ona simple contract. Money deposited by a customer with a 
banker ae be thus recovered. (Pott v. Clegg, 16 M. & W.321; Pollard v. 
Ogden, 2 E. & B. 459.) AnIO U alone will not support this count, for 
though it is proof of money owing, it is no more proof of money lent than 
of goods sold or any other source of a debt. (Fesenmayer v. Adcock, 16 M. 
& W. 44%.) Nor will a check support this count. (Pearce v. Davis, 1 M. 
& Rob. 365.) Money lent on a contract to repay it on demand or to exe- 
cute a mortgage, may, after a refusal by the borrower to execute a mortgage, 
be recovered under this count. (Bristowe v. Needham, 9 M.& W. 729.) It 
has been held that money advanced under a special contract of loan, which 
has been rescinded by agreement before completion, may be recovered under 
this count. (James v. Cotton,7 Bing. 266.) Money lent upon a deposit of 
shares, which were to be returned upon repayment, may be thus recovered 
without a return of the shares, such return not being a condition precedent 
to the repayment. (Scott v. Parker, 1 Q. B. 809.) 
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The common Indebitatus Count for Money paid (a). 


Money payable by the defendant to the plaintiff for money paid 
by the plaintiff for the defendant at his request. 





A loan may be recovered under this count, though it has been secured by 
& mortgage, where the deed contains no covenant to re oi (Yates v. Aston, 
4 Q. B. 182.)* But where there is such a covenant, though a limited one, no 
other contract can be implied, and this count will not lie. (Mathew v. Black- 
more, 1 H. & N. 762; 26 L. J. Ex. 150; Brown v. Price, 4 C. B. N. 8. 

y 596 ; 27 L. J. C. P. 290.) And it must be borne in mind that a covenant 
is in some cases implied from a mere acknowledgment of the debt in a deed, 

, 80 as to have the effect of merging the simple contract in the specialty. 

' (Courtney v. Taylor, 6 M. & G. 851, 870; Marryat v. Marryat, 28 Beav. 
224; 29 L. J. C. 665.) 

Money lent for an illegal purpose, as for wagering or for gaming at an 
illegal game, cannot be recovered (Cannan v. Bryce, 3 B. & Ald. 179; 
M‘Kinnell v. Robinson, 3 M. & W. 43-4) ; but money lent for the purpose of 
paying bets lost by the defendant to others than the plaintiff may be re- 
covered. (Hill v. For, 4 H. & N. 359.) 


(a) Money paid.|—This count is maintainable where there has been a 
payment of money by the plaintiff toa third party at the request or by the 
authority of the defendant, express or implied, with an undertaking, express 
or implied, to repay it. (Brittain v. Lloyd, 14 M. & W. 762; Lewvs v. 
Campbell, 8 C. B. 541; Hutchinson v. Sydney, 10 Ex. 438.) 

There must be actual payment, or what is equivalent to it (Power vy. 
Butcher, 10 B. & C. 329, 346), of money of the plaintiff which he is entitled 
to be repaid. (Goepel v. Swinden, 1 D. & L. 888.) Giving a note, which is 
accepted os payment, is equivalent to money paid. (Barclay v. Gooch, 

_ Esp. 571.) Executing a covenant to pay is not equivalent to payment of 
money (Power v. Butcher, 10 B. & C. 329) ; nor is the extinguishment of 
the debt by giving a new security. (Taylor v. Higgins, 3 East, 169; Maz- 
well v. Jameson, 2 B. & Ald.51.) It has been held that the proceeds of 
goods sold as a distress for rent cannot be treated as money paid by the 
party distrained upon (Moore v. Pyrke, 11 East, 52); a/iter where money 
was paid by him to redeem the distress. (Erail v. Partridge, 8 T. R. 308.) 
As to money levicd by sale of goods under a fi. fa., see Kodgers v. Maw, 15 
M. & W. 444. 

The payment must be at the request or by the suthority_of the de- 
fendant ; a voluntary payment without request or authority 18 not suffi- 
cient. (Stokes v. Lewis, 1 T. R. 20; per Lord Kenyon, C.J., Hxall v. Par- 
tridge, 8 T. R. 308, 310; and see Pownal v. Ferrand, 6 O. B. & C. 439.) A 
request or authority may be implied by the gencral course of dealing, or b 
the natubeot the dartimiar ransaction ; nae person who employs Prowse 
on the Stock Exchange, impliedly authorizes the latter to pay money for him 
according to the rules of the Stock Exchange. (Sutton v. Tatham, 10 A. & 
E. 27; Pawle v. Gunn, 4 Bing. N. C. 445; Westropp v. Solomon, 8 C. B. 
345; Taylor v. Stray, 2C. B. N. 8.175; 26 L. J. C. P. 185, 287; Smith 
v. Lindo, 5 C. B. N. 8. 587; 27 L.J.C. P. 335.) A request will generally 
be implied where the defendunt has notice of the payment being made for 

. him, and does not dissent. (Paynter v. Williams, 1 C. & M. 810; <Alexan- 

. der v. Vane, 1 M. & W.511.) So where a payment has been compelled 

, through the wrongful act of the defendant, of which he gets the benefit ; 

. a8 where an acceptance of the plaintiff was wrongfully indorsed by the de- 

! fendant. (Bleaden v. Charles, 7 Bing. 246.) Where an ingolvent, having 
made a nah were with his creditors, gave acceptances to the defendant, 
being one of his creditors, for a larger amount than his composition, in 
fraud of the other creditor’, and was afterwards compelled to pay the ac- 

, ceptances in the hands of third parties, he was held entitled to recover the 
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amount from the defendant as money paid to his use. (Bradshaw v. ' 
Bradshaw, 9 M. & W. 29; and see Smith v. Cuff, 6 M. & 8.160; Horton | 
y. wiley, 11 M. & W. 492.) 

A request or authority will be apc d where the plaintiff has been legally ; 
co ed to pay a debt Tor whiclt te defendant is liable (per Tindal, C.J., ‘ 
Grissell vy. Robinson, 8 Bing. N.C. 10,15; Jefferys v. Gurr, 2B. & Ad. ° 
883) ; as, where an executor has paid the legacy duty for which the legatee 
was liable (Foster v. Ley, 2 Bing. N. C. 269; Bate v. Payne, 13 Q. B. : 
900) ; where the indorser of a bill was made to pay the defendant’s ac- 
ceptance (Pownal v. Ferrand, 6 B. & C. 439; and see Sleigh v. Sleigh, 
5 Ex. 514) ; and where the plaintiff, an auctioneer, was compelled to pay the 
auction duty upon the sale of an estate which he sold for the defendant. 
(Brittain v. Lloyd, 14 M. & W. 762.) 

Where a unele pays the debt of the principal debtor, he may recover 
it in this form of action: 80 Whéré one o sovel c6-contractors (not being ' 
a) pays the whole debt for which the other co-contractors are jointl 

iable with him, he may sue each co-contractor, or the representatives of sink 
as are deceased, for contribution in this form. (Edger v. Knapp, 5 M. & G. - 
753; Kemp v. Finden, 12 M. & W.421; Batard v. Hawes, 2 EB. & B. 287.) 
Where the plaintiff drew and the defendant indorsed a bill as co-sureties for 
the acceptor, the plaintiff, having paid it, was held entitled to recover con- 
tribution in this action. (Reynolds v. Wheeler, 30 L. J.C. P. 350; 10 C.B. 
N.S. 561.) But one of two joint wrong-doers, having been compelled to 
pay the whole damage, cannot recover a moiety against the other (Merry- 
weather v. Nixan, 8 T. R. 186; and see Shackeli v. Rosier, 2 Bing. N. C. 
648 ; and see as to where one wrong-doer can recover against the other 
upon a promise of indemnity given or implied, Adamson v. Jarvis, 4 Bing. 
66 ; Betts v. Gibbins, 2 A. & E. 57.) 

Where the plaintiff has been compelled, under a distress or threat of a 
distress to which he was liable, to pay the rent of the defendant’s pre- 
mises, he may sue for the amount in this action (Zrall v. Partridge, 8 
T. R. 308; and see Moore v. Pyrke,11 East, 52; Rodgers v. Maw, 15 
M. & W. 444, 448) ; but where the plaintiff voluntarily and without any 
request from the defendant, placed his goods on the defendant’s premises, 
and he was obliged to pay the defendant’s rent to redeem them from a dis- 
tress, it was held that he could not recover the amount, because the pay- 
ment was caused by his own voluntary act. (England v. Marsden, L. R.1 
C. P. 529; 35 L. J. O. P. 259.) . Where the plaintiffs goods, standing on ' 
the defendant’s land, were seized for a tithe rent-charge, the plaintiff could 
not recover, because the rent was charged on the land only, and was not a | 
personal liability of the defendant. (Griffenhoofe v. Daubuz, 5 E. & B. 746; — 
25 L. J. Q. B. 237.) So, where the plaintiff and the defendant were under- 
lessees at separate rents of separate portions of premises, the whole of which 
were held at an entire rent under one lease, the plaintiff having been com- 
pelled to pay the whole rent under threat of distress, was held not entitled 
to recover a portion from the defendant as money paid to his use. (Huater 
v. Hunt, 1 C. B. 300.) 

Where the defendant is not liable to any one but the plaintiff himself, 
so that the payment by the plaintiff does not exonerate the defendant from 
any liability, the plaintiff, having beeen compelled to pay, must sue the de- 
fendant specially on the contract between them. As where a tenant had 
agreed with his faudiord to pay certain taxes for which the latter only was 
liable, but having failed to pay them, the landlord was compelled to do so, 
the landlord could not sue for money paid. (Spencer v. Parry, 8 A. & E. 
$31; and see Lubbock v. Tribe, 8 M. & W. 607.) 

Money paid by the plaintiff, against the payment of which the defendant 
had agreed to indemnify him, may in general be recovered in this form of 
action (Lewis v. Campbell, 8 O. B. 541; Hawley v. Beverley, 6 M. & G. 
221); as where an accommodation acceptor, drawer, or indorser is obliged 
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The common Indebitatus Count for Money received (a). 


Money payable by the defendant to the plaintiff for money re- 
ceived by the defendant for the use of the plaintiff. 





to pay the amount of the bill to the holder, this is money paid for the use 
of the person accommodated (see post, “ Indemnities"’), and where the 
plaintiff defended an action upon an accommodation acceptance at the 
: request of the defendant, for whose accommodation he had given the ao- 
' ceptance, he was allowed to recover the costs of the action as money paid 
' to the defendant’s use. (Garrard v. Cottrell, 10 Q. B. 679; and see Sleigh 
vy. Sleigh, 5 Ex. 514.) ; 
The defendant cannot avoid the effect of his request by showing that the 
| payment was requested and made in execution of a void contract, as on ac- 
; count of a wager lost by him (Jessopp v. Lutwyche, 10 Ex. 614; Knight v. 
* Cambers,15 C. B. 562; Rosewarne v. Billing, 15 C. B.N. 8. 316; 38 L. J. 
C. P. 55); but he may avoid it by showing that the payment was requested 
and made for an illegal purpose, or in execution of an illegal contract. (Jd. ; 
Mortimer v. Gell, 4 C. B. 543.) 


(a) Money received.|—This is the most comprehensive of all the common 
counts. It is applicable wherever the defendant has received money which 
; in justice and equity belongs to the plaintiff, under circumstances which 
‘render the receipt of it a receipt by the defendant to the use of the plaintiff. 
(Per Lord Mansfield, Moses v. Macferlan, 2 Burr. 1005, 1110; and see 
. thee 55 Hampton, 2 Smith’s L. C. 6th ed. 375 ; and Owen v. Challis, 6 

. B. 115. 

The claim must be for money ; but if anything has been received by the 
defendant as money for the use of the plaintiff, it may be so treated by the 
plaintiff; as a check upon a banker (Pratt v. Hobhouse, 4 Bing. 173), or 
wu country bank-note (Pickard y. Bankes, 138 Fast, 20; and see Timmis y. 
Gibbins, 17 Jur. 378; 21 L. J. Q. B. 402), or foreign money (Hhrensperger 
v. Anderson, 3 Kx. 148): money allowed in a setilement of account, by a 
set-off of mutual debts, although no money actually passes, may be treated 
a3 money for this purpose. (Standish v. Ross, 3 Ex. 527; Gingell v. Per- 
kins, 4 Ex.720.) The claim must be forasum certain. (See, per Erle, C.J., 
Baxendale v. Great Western Ry. Co., 14 C. B.N.8. 1, 42, 44; 32°L. J. 
C. P. 225, 239. 

The money must belong to the plaintiff (Scarfe v. Hallifax,7 M. & W. 
288) ; or must be received or held by the defendant as belonging to the 
plaintiff, 7.e.to the use of the plaintiff. (Kelly v. Curzon, 4A. & E. 622; 
Clark v. Dignam, 3 M. & W. 478; Jones v. Carter, 8 Q. B. 134; Barlow 
v. Browne, 16 M. & W. 126.) 

Money received to the use of the plaintiff’s wife may be recovered as 
money received to the use of the plaintiff, although it was originally the 
wife’s separate property in equity (Sloper v. Cotéirell, 6 E. & B. 497; 26 
L. J. Q. B. 7); nor would her equitable right form a sufficient ground for 
an equitable defence. (Zb.) So where a wife after marriage lent the defendant 
money which had been settled to her separate use, her husband was entitled 
to recover it in this form. (Bird v. Peagrum, 13 C. B. 689; and see Mes- 
senger v. Clarke, 5 Ex. 388.) ‘ 

One tenant in common cannot recover in this form of action against 
unother who has received more than his share of the profits. (Thomas v. 
Thomas, 5 Ex. 28.) 

Money received by the sheriff in execution of a writ of ft. fa.,may be re- 
covered by the judgment creditor who sued out the writ as money re- 
ceived to his use (Dale v. Birch, 3 Camp. 347; Longdill v. Jones, 1 Stark. 
345 ; and see Jefferies v.“Sheppard, 3 B. & Ald. 696) ; so may the proceeds of 
the goods seized and sold (Swain v. Morland, 1B. & B. 370); but the 
judgment creditor cannot thus recover the value of the goods seized before 


no 
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sale; nor can he recover the proceeds of the goods, where the sheriff has i 
sold them under another writ at the suit of a third party. (7hurston v. | 
Mills, 16 Hast, 254.) 

Upon the assignment of a debt, the amount may sometimes be recovered 
by the assignee against the debtor as money received to his use. The as- 
signment of a debt cannot, in general, be effected so as to enable the assignee 
to sue the gebtor at law in his own name; but by agreement of ai/ the parties, 
upon sufficient consideration, new contracts may be created between them, 
which will be equivalent to an assignment of the debt ; a sufficient considera- 
tion usually being found in the discharge of the debtor by the assignor and 
the new liability incurred by the debtor to the assignee. (Israel v. Douglas, 
1H. BI. 239; TVatlock v. Harris, 3 T. R. 174, 180; Fairlie v. Denton, 
8 B. & C. 895; Cochrane v. Green, 9 C. B. NN. 8. 448; 30L. J.C. P. 97; 
Liwersidge vy. Broadbent, 4H. & N. 603.) 

Where the debt assigned was money received by the debtor to the use of | 
the assignor, the assignment of the debt amounts to an assignment of the 
money to the assignee, and upon the assent of the debtor to the assignment, 
the money becomes received by him to the use of the assignee, who may re- 
cover it on this count (Israel v. Douglas, 1 H. Bl. 239; Wilson v. Coupland, * 
6 B. & Ald. 228; Walker v. Rostron,9 M. & W. 411; Noble v. National 
Discount Co., 5 H. & N.225; 29 L. J. Ex. 210); but where the debt as- 
signed was not a claim for money received, the debtor becomes liable to 
the assignee according to the special terms of the contract. only by which 
he assents to the assignment: (per Littledale, J., Wharton v. Walker, 4B. & 
C. 163, 166) ; unless the nature of the transaction is such that the claim of 
the assignee can be treated as one for money received to his use. (See the 
above cases, and Hudson v. Bilton, 6 E. & B. 565.) 

An order of a creditor on his debtor to pay the amount of the debt to a 
third person, followed by a binding promise by the debtor to the holder of 
the order to pay him the amount, constitutes such an effectual assignment 
of the debt that the creditor cannot afterwards revoke the order, or recover 
against the debtor. (Hodgson v. Anderson, 3 B. & OC. 842; Crowfoot v.* 
Gurney. 9 Bing. 372; Walker v. Rostron,9 M. & W. 411; Hamilton v. 
Spottiswoode, 4 Ex. 200; see per Maule, J., Partridge v. Bank of Eng- 
land, 9 Q. B. 396, 413.) Upon mere presentment of the order to the debtor, 
he is justified in paying according to it; but until he has made a binding 
promise to pay it, he is not compellable to do so; in the meantime he re- 
mains liable to the original creditor, and cannot be sued by the holder ofthe | 
order. (See Williams v. Everett, 14 East, 582; Wharton v. Walker, 4 
B.& C. 168; Fasrlie v. Denton, 8 B. & C. 395; Liversidge v. Broadbent, 
4H. & N. 603; 28 L. J. Ex. 332; Cochrane v. Green, 9 C. B. N.S. 448; 
30 L. J.C. P. 97.) 

Where a creditor gives an order to his debtor to pay the debt to a third 
person upon a certain condition, and the debtor promises the latter to pay it 
accordingly, the assignee can have no claim against the debtor until the con- 
dition hus been fulfilled. (Hudson v. Bilton, 6 E. & B. 565.) 

It should be noticed that an order by a creditor on his debtor to pay the 
whole or a part of his debt to another person, if made in writing and 
amounting to a bill of exchange, requires a stamp as such, and is not ad- , 
missible in evidence without it. (Pott v. Lomas, 6 H.& N. 529; 30L. J. | 
Ex. 210.) 

An agent receiving money rightfully for his principal is not liable to the! 
owner, even where the principal upon receiving it would be bound to pay 
it over to the owner (Stephens v. Badcock, 3 B. & Ad. 354; Bamford v.: 
Shuttleworth, 11 A. & E. 926; Barlow v. Browne, 16 M. & W. 126; and 
see Williams v. Deacon, 4 Ex. 397) ; 80, where the defendant received rents 
under an authority given by two out of three executors, the three could not 
jointly recover it from him as money received to their use, although when 
paid over to the two it would be assets of the estate. (Heath v. Chilton, 12 
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M. & W. 682; and see Nicholson v. Gooch, 5 HE. & B. 999; 25 L. J. Q.B. 
187. 

If money has been received by an agent on account of his principal wrong- 
fully, he will be personally liable (yer cur., Smith v. Sleap, 12M. & W. 
585, 588; Parker v. Bristol and Exeter Ry. Co., 6 Ex. 702,707) ; although 
he may have paid it over to his principal. (Snowdon v. Davis, 1 Tgunt. 359 ; 
Oates v. Hudson, 6 Ex. 346.) If money is paid to an agent for his princi- 
pal by mistake, and the former has paid it over to his principal, bond 
Jide and without. notice to the contrary, he is protected against any claim 
which the party from whom it was received would have had if the money 
had still remained in his hands. (Holland v. Russell, 1 B. & 8. 424; 30 L. 
J. Q. B. 308, affirmed 32 L. J.Q. B. 297.) Asto the effect of the agent 
accounting with the principal for the money without actual payment, see 
Jb., and see Buller v. Harrison, Cowp. 565 ; Cox v. Prentice,3M. & 8. 344, 

Where money has been received by an agent from his principal with 
instructions to pay it over to the plaintiff, the agent is not accountable 
to the latter, until he has acknowledged to him that he has accepted 
the charge, and holds the money for his use. (Williams v. Everett, 14 
East, 582; Yates v. Bell, 3 B. & A.643; Lilly v. Hays, 5 A. & EB. 548; 
Brind v. Hampshire, 1 M. & W.364; Baronv. Husband, 4B. & Ad. 612; 
Moore v. Bushel, 27 L. J. Ex. 3.) Where such acknowledgment is given 
conditionally, the action will not lie until after fulfilment of the condition. 
(Malcolm vy. Scott, 5 Ex. 601; Hudson v. Bilton, 6 E. & B. 565; 26 L. J. 
Q. B. 27.) An agent whose duty it is to receive money for, and render 
accounts to his principal is, in general, estopped from denying the accuracy 
of the accounts so rendered; and cannot claim re-imbursement for sums 
erroneously stated in the accounts to have been received, unless he can show 
that the statements were made unintentionally and by mistake. (Skyring v. 
Greenwood, 4 B. & C. 281; Shaw v. Picton, 4B. & C. 715; and see Shaw 
v. Woodcock, 7 B. & C. 73; Cave v. Mills, 7 H.& N. 913; 31 L. J. Ex. 
265.) 

Where an agent receives money from his principal under a revocable 
authority to dispose of it in a particular manner, the principal, if he re- 
vokes the authority before it has been acted upon, may recover back the 
money as money received to his use. (Taylor v. Lendey, 9 East, 49; 
Parry v. Roberts, 3 A. & E. 118; Fletcher v. Marshall, 15 M. & W. 
755.) But so long as the authority remains unrevoked, the principal 
must suc in a special count for any breach of the instructions by the 
agent (Zhrensperger v. Anderson, 3 Ex. 148; and see Duncan v. Skip- 
with, 2 Camp. 68; Miller v. Atlee, 3 Ex. 799, 801; Hardman vy. Bell- 
house, 9M. & W.596; LHillv. Smith, 12 M. & W.618) ; unless such breach 
amounts to a repudiation of the agency, or a total refusal by the agent to 
dispose of the money according to his instructions, in which cases the prin- 
cipal may also recover back tlie money under this count. (Scott v. Surman, 
Willes, 400, 404; Thorpe v. Thorpe, 3 B. & Ad. 580; Buchanan v. Find- 
lay, 9 B. & C. 738; Ehrensperger v. Anderson, 3 Ex. 148, 158.) It should 
be noticed that by suing in a special count instead of in a count for money 
received, the principal may sometimes avoid a plea of set-off. (Buchanan v. 
Findlay, supra; Thorpe v. Thorpe, supra; Colson v. Welch, 1 Esp. 379; 
Hill v. Smith, 12 M. & W. 618. And see post, “ Set-off.”) If an agent mis- 
appropriates his princtpal’s money by paying it for a valid consideration to 
a third party, the principal cannot recover it against the party who received 
it from the agent, bond fide, and without notico at the time of the default, 
(Foster v. Green, 7 H. & N. 881; 31 L. J. Ex. 158.) 

A trustee who has received trust-money is accountable for it to the 
cestui gue trust in the€ourt of Chancery, but in the courts of law he is 
treated for most purposes as the absolute owner, and no action can in 
general be maintained by the cestui que trust against him to recover trust 
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money. (Pardoe v. Price, 16 M. & W. 451; Phillips v. Hewston, 11 Ex. 
699; 25 L. J. Ex. 183.) If, however, he admits to the cestui que trust that 
he holds such money as the money of the cestut que trust to be accounted 
for to the latter, he is debarred from setting up his character of trustee, 
and becomes liable at law to the cestut que trust for money received to his 
use. (Remon v. Hayward, 2 A.& K.666; Roper v. Holland, 3 A. & E.99; 
Edwards vy. Lowndes, 1 E. & B. 81, 89; Pardoe v. Price, 16 M. & W. 
451, 458; Howard v. Brownhill, 23 L. J. Q. B. 23; per Erie, J., London 
and North-Western Ry. Co. v. Glyn, 1 E. & BE. 652; 28 L. J.Q. B. 188, 192.) 

Thus a husband cannot recover the separate property of his wife in the 
hands of a trustee; but as soon as the trustee has paid it to an agent for her, 
he may recover it as money received to his use. (Bird v. Peagrum, 13 ©. B.. 
689; Sloper v. Cottrell,6 E. & B. 497; 26 L. J. Q. B. 7.) Nor would it 
even constitute a defence upon equitable grounds, that the money was ori- 
ginally the separate property of the wife. (Zé.) 

An executor or administrator is in the position of a trustee, and the | 
legacies or distributive shares payable out of the estate of the deceased, 
cannot be recovered at law as debts. (Deeks v. Strutt, 5 T. R. 690; Jones 
v. Tanner, 7 B. & C. 542; and see 2 Wms. Ex. 5th ed. 1746.) But after 
an executor has admitted to the legatee that he has received the money and 
holds it to his ust;"thie Iegatee may recover it in this action. (Topham v. 
Morecraft, 8 E.& B.972; and see Barlow v. Browne, 16 M. & W. 126.) 

When the plaintiff's money has been wrongfully obtained by the defen- 
dant, the plaintiff may waive the wrong and claim it as money received to 
his use. (See Hambly v. Trott, 1 Cowp. 371, 376; Lindon v. Hooper, 1 
Cowp. 414, 419.) Thus, where the defendant took away the plaintiff's money 
under a mistaken claim, it was held that the plaintiff might waive the wrong, 
and recover it as money received to his use. (Neate v. Harding, 6 Ex. 349 ; 
per Parke, B., Atlee v. Backhouse, 3 M.& W. 633, 640.) So, where the de- 
fendant obtained money from the plaintiff by fraudulent misrepresentation 
(Holt v. Ely, 1 BE. & B. 795; and sce Edmeads v. Newman, 1 B. & C. 418.) 
Money feloniously stolen constitutes a debt from the felon to the owner, 
but the felon must be prosecuted betore civil proceedings can be taken ' 
against him. (See Chowne v. Baylis, 8 Jur. N. 8. 1028; 31 L. J. C. 757.) 
Where the defendant has obtained the money from the plaintiff by a 
fraudulent contract which the plaintiff is entitled to disaflirm, the plaintiff 
may disaffirm the contract and recover the money as money received to his 
use ; a8 where the defendant obtained the money under a sale with a fran- 
dulent warranty. (Street v. Blay, 2 B. & Ad. 456; Gompertz v. Denton,1 
C. & M. 207; and see Hogan v. Shee, 2 Esp. 522; Thornett v. Haines, 15 
M. & W. 367; Campbell vy. Fleming, 1 A. & EK. 40.) And where the de- 
fendant has wrongfully obtained the plaintiff's money from a third party, 
as by a false pretence, it may be recovered in this count. (Lité v. Martin- 
dale, 18 C. B. 314.) So, where defendant wrongfully obtained from the 
plaintiff’s debtors the payment of their debts under a fraudulent misrepre- 
sentation that he had an authority to collect them, the plaintiff was held 
entitled to recover the amount under this count. (Andrews v. Hawley, 26 
L. J. Ex. 823.) And where money of the plaintiff has been wrongfully 
paid by a third party to the defendant, it may sometimes be recovered under 
this count; as where the wife of the plaintiff deposited her husband's 
monoy with a banker to the account of another, the plaintiff was held en- 
titled to recove. ‘t from the banker im this count. (Calland v. Loyd, 6 
M. & W. 26.) » * where the defendant has received the plaintiff’s money ; 
from a third party, 0. @ fide, and under a binding contract, he is not ac- : 
countable for it to the plaintiff. (Zé. ; and see, per Parke, B., Atlee v. Back- 
house, 8 M. & W. 633, 640, 648 ; and Symonds v. Atkinson, 1 H. & N.146; . 
26 L. J. Ex. 818; Foster v. Green, 7 H. & N.881; 81 L. J. Ex. 158.) 

Where the defendant has received fees pertaining to an office, asserting 


= 
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his right to the fees or to the office, the plaintiff, being the person iaon' 
entitled to the office and the fees, may recover the amount actually received, 
as money had and received to his use. (Spry v. Emperor, 6 M. & W. 689; 
King v. Alston, 12 Q. B. 971; Aulton v. Roberts, 2H. & N.482; 261. d. 
Ex. 380 ; Pinder v. Barr, 4 E. & B. 105.) 

Where the plaintiff ’s goods have been wrongfully obtained by the defen- 
dant and converted into money, the plaintiff may waive the wrong and 
follow the proceeds, claiming it as money received to his use. (Lamine v. 
Dorrell, 2 L. Raym., 1216; Oughton v. Seppings, 1 B. & Ad. 241.) Thus 
where the plaintiff's stock was sold by a member of the defendant’s firm 
under a forged power of attorney and the price paid to the firm, the plain- 
tiff recovered it under this count. (Marsh vy. Keating, 1 Bing. N. C. 198.) 
So if s banker’s check or a bill of exchange belonging to the plaintiff is 
wrongfully obtained by the defendant and converted into money, the plain- 
tiff may recover the proceeds under this count. (Down v. Hulling,4B.&C. 
330; Symonds v. Atkinson, 1H. & N. 46; 25 L. J. Ex. 318.) Where 
the defendant fraudulently induced the plaintiff to sell goods to a third 
party who could not pay for them, for the purpose of the latter reselling 
them and paying the proceeds to the defendant, the defendant was held 
liable for the proceeds of the sale as money received to the plaintiff’s 
use. (Addotis v. Barry, 2B. & B. 369.) Where a sherff took in execution 
goods of a bankrupt, which had vested in the assignees by reason of a pre- 
vious act of bankruptcy, and sold them alter notice of the act of bankruptey, 
the assignees were held entitled to recover the price as money received to 
their use. (Notley v. Buck, 8 B. & C. 160; Balme v. Hutton, 9 Bing. 471 ; 
Garland v. Carlisle, 4 Bing. N. C. 7; and see 12 & 13 Vict. c. 106, 8. 183.) 
The valud of the goods after the seizure, but before sale, could not be re- 
covered under this count (see Thurston v. Mi/ls, 16 East, 254; Stoain v. 
Morland, 1 B. & B. 370); but where they were taken by the judgment 
creditor under a bill of sale from the sheriff for a certain sum after an act 
of bankruptcy, the assignees were held entitled to recover in this count, 
though no money actually passed. (Reed v. James, 1 Stark. 134.) 

In the above cases, where the plaintiff is entitled to waive the wrongful 
character of the transaction, in order to claim his money or the proceeds 
of his goods which have been wrongfully obtained, by so doing he precludes 
himself from claiming any damages for the wrung done. Thus he cannot 
claim the proceeds of goods wrongfully sold by the defendant as a debt, 
and also claim damages in respect of the injurious nature of the act. (Brewer 
v. Sparrow, 7 B. & C. 310; and see Valpy v. Sanders, 5 C. B. 886.) Nor 
can he waive the wrong in part only ; so that, having accepted from the 
defendant part of the price of goods which had been wrongfully sold by the 
latter, he is bound to treat. the balance also as a debt. (Lythgoe v. Vernon, 
5H. & N. 180; 29 L. J. Ex. 164.) 

Money paid by the plaintiff for a consideration that has failed, may bo 
thus recovered (see Straton v. Rastall, 2 T. R. 366, 369, 370) ; as, money 
given for forged railway scrip (Westropp v. Solomon, 8 C. B. 345); for a 
forged bank-note or worthless check (Zurner v. Stones, 1D. & L. 122; 
Woodland v. Fear, 7 K. & B. 619; 26 L. J. Q. B. 202) ; for a forged bill 
or bank-note (Jones v. Ryde, 5 Taunt. 488; Gurney v. Womersley, 4K. & 
B. 133; as to money paid in discharge of a forged bill see Wilkinson v. 
Johnston, 3 B. & C. 428); money given for a bill of exchange that has 
been avoided by a material alteration (Burchfield v. Moore, 3 E. & B. 
683); money given for bonds sold as valid bonds, but which proved 
defective and worthless (Young v. Cole, 3 Bing. N. C. 724); money paid 
as deposit on a contract of sale which has been rescinded (Blackburn 
v. Smith, 2 Ex. 783; Ashworth v. Mounsey, 9 Ex. 175; Simmons v. Hesel- 
tine,5C.B.N.S.554; 28 L. J.C. P.129) ; or which the vendor could not 
complete (Gosbell v. efrcher, 2 A. & E. 500); or which has been defeated 


The Common Indebitatus Counts. 49 


by a condition not fulfilled (Giles v. Edwards, 7T. R. 181; Wright v. 
Newton, 2C. M. & R. 124; and see Beavan v. M‘Donnell, 9 Ex. 809, ! 
where by the terms of the contract the deposit became forfeited) ; money 
paid as deposits on scrip for shares in a railway scheme which turned out 
abortive (Moore v. Garwood, 4 Ex. 681; Watson v. Earl Charlemont, 
12 Q. B. 856; Ward v. Londesborough, 12 C. B. 252; Mowatt v. Londes- 
borough, 4 E.& B.1; Walstab v. Spottisw ode, 15 M. & W. 501); or 
deposits on sliares in an abortive cost-book mine (Johnson v. Goslett, 
25 L. J.C. P. 274; 8. C. on appeal, 3 C. B. N. 8. 569; 27 L. J. C. P. 122); 
or a deposit on application for shares in a company to be returned if no 
allotment made, where no allotment was made (see Moseley v. Cressey’s ' 
Co., L. R. 1 Eq. 405); the price of an annuity the securities for which | 
have been set aside (Huggins v. Coates, 5 Q. B. 432); or of an annuity 
which had ceased to exist before the sale (Strickland v. Turner, 7 Ex. 
208) ; the conduct-money paid with a subpoena to a witness whose at- 
tendance was countermanded, and who incurred no expense (Martin v. 
Andrews, 7 EK. & B.1; 26 L. J. Q. B. 39) ; 80, money paid for a purpose 
which afterwards became impossible (see Brown v. Over bury, 25 L. J. Ex. 
169 ; 11 Ex. 715). 

The plaintiff cannot recover as upon a failure of conaideration where he 
has obtained that which he bargained for, although it turns out to be not ge- - 
nuine and valueless (Lambert v. Heath, 15 M. & W. 486) ; as money paid Sor 
the use of a patent, which is afterwards discovered to be invalid (Taylor v. , 
Hare, 1B. & P. N. R. 260; and see Lawes v. Purser, 6 E. & B. 980; ° 
26 L. J. Q. B. 25) ; or where the consideration fails partly through his 
own default (Straton v. Rastall, 2 T. R. 366; Stray v. Russell, 28 L. J. 
Q. B. 279; 29 1b. 115; 6 Jur. N.S. 168); as where the plaintiff pur- 
ehased shares in a bank, but did not get them registered, and the bank after- 
wards failed. (7é.) Where the plaintiff paid money to the defendant under 
a contract which he could not enforce by reason of the Statute of Frauds, 
it was held that he could not, merely on that account, recover it back. (Sweet 
v. Bee, 3 M. & G.452; but see Gosbell v. Archer, 2 A. & EK. 500.) 

The failure of consideration must be complete in order to entitle the 
plaintiff to recover the money paid for it (Hunt v. Silk, 5 East, 449; 
Blackburn v. Smith, 2 Ex. 783 ; Nicholson v. Ricketts, 29 L. J. Q. B. 55; 
6 Jur. N. S. 422) ; but where the consideration is severable, complete 
failure of part may form a ground for recovering a proportionate part of 
the money paid for it (see Hirst v. Tolson, 19 L. J. C. 441; Astle v. 
Wright, 25 L. J. C. 864; 23 Beav. 77); as where a quantity of goods were 
ordered at a certain rate of payment, and only a portion was delivered. 
(Devaur vy. Conolly, 8 C. B. 640.) 

Money paid by the plaintiff to get rid of duress to the person, or even to 
the goods of the plaintiff, may be recovered under this count (Astley v. , 
Reynolds, 2 Str. 915; Shaw v. Woodcock, 7 B.& C. 73; Skeate v. Beale, 11 
A. & E. 983; Atlee v. Backhouse, 3 M. & W. 6383; Wakefield v. Newbon, 
6 Q. B. 276; Pratt v. Vizard, 5 B. & Ad. 808; Oates v. Hudson, 6 Ex. 
346) ; though, in order to avoid a contract by reason of duress, it must be 
duress of his person and not of his goods. (/6.) Money paid by a mortgagor 
to a mortgagee beyond what is justly due to prevent a threatened sale (Close 
v. Phipps, 7 M. & G. 586); or to obtain a transfer or assignment of the 
mortgage (Fraser v. Pendlebury, 31 L. J. C. P.1) may be thus recovered ; so 
also money exacted by other kinds of extortion or oppression (Smith v. Cuff, 
6M. & 8. 160; Valpy v. Manley, 1 C. B. 594; Scarfe v. Hallifax, 7M. & 
W, 288; Smith v. Sleap, 12M. & W. 585; Smith v. Bromley, 2 Doug. 
696 n.; Williams v. Hedley, 8 Hast, 878); as by abuse of legal process. 
(Duke de Cadaval v. Collins, 4 A. & E. 858.) But money paid under the 
compulsion of legal process cannot in general be recovered in an action 
for money received so long as the process remains; the remedy is by ap- 
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plication to the Court to set ‘aside the process. (De Medina v. Grove, 
10 Q. B. 152; Pitt v. Coomes, 2 A. & EH. 459; Payne v. Chapman, 
4 A. & E. 364.) So, money paid under a distress cannot be recovered in 
this action, but the plaintiff must replevy, or bring an action for the 
wronpful distress. (Lindon v. Hooper, 1 Cowp. 414; Gulliver v. Cosena, 

,1C. B. 788; Glyn v. Thomas, 11 Ex. 870; 25 L. J. Ex. 125; Loring v. 
Warburton, BE. B. & E. 507; 28 L. J.Q. B. 31.) 

This count will lie for money paid by the plaintiff in discharge of a demand 
illegally made under colour of an office (Morgan v. Palmer, 2 B. & C. 729 ; 
Steele v. Williams, 8 Ex. 625) ; as excessive fees paid to the steward of a 
mauor for admission to copyholds (Traherne v. Gardner, 56 EH. & B. 913; 
25 L. J. Q. B. 201); excessive fees paid_to a broker under a distress 
(Hills v. Street, 5 Bing. 87); overcharges paid to a carrier to induce him 

. to carry goods (Piddington v. S.-E. Ry. Co., 5 C. BUN.8.111; 27 L. J. 

' ©. P. 295; Ashmole v. Wainwright, 2Q. B. 837; Parker v. Great Western 

' Ry. Co.,7 M. & G. 253; Garton v. Bristol and Ezeter Ry. Co., 4H. & 

‘N. 33; 28 L. J. Ex. 169; Baxendale v. Eastern Co. Ry. Co.,4C. B. N.S. 
63; Bazrendale v. Great Western Ry. Co., 5 C. B. N. S. 309; 32 L. J. 
C. P. 225 ; 33,25. 197) ; an excessive charge paid to an aybitrator to take up 
an award (Re Coombs, 4 Ex. 839; Barnes v. Braithwaite, JV. & N. 569) ; 
money improperly exacted as a toll at a turnpike. (Waterhouse v. Keen, 4 B. 
& C. 200; and see Lewis vy. Hammond, 2 B. & Ald. 206.) 

Money recovered in an action which the defendant might have successfully 
defended cannot be recovered back. (Murriott v. Hampton, 7 T. R. 269; 
2 Smith’s L. C. 6th ed. 375; Hamlet v. Richardson, 9 Bing. 644; Duke de 
Cadaval v. Collins, 4A. & E. 858; De Medina v. Grove, 10 Q. B. 152.) 
And money paid voluntarily and with a full knowledge of all the facts, to 
satisfy a claim which the plaintiff could have successfully resisted, cannot be 
afterwards recovered. (Spragg v. Hammond, 2 B. & B. 59; Bilbie v. 
Lumley, 2 Fast, 469; Denby v. Moore, 1B. & Ald. 123; Wilsonv. Wray, 
10 A. & E. 82; Barber v. Pott, 4H. & N. 759; 28 L. J. Ex. 381.) 

This action lies to recover money paid by reason of ignorance or mistake of 
fact, or by reason of an excusable forgetfulness of fact (Bize v. Dickason, 
LT. R. 285; Milnes v. Duncan, 6 B. & C. 671; Kelly v. Solari, 9M. & W. 
54; Mills v. Alderbury Union, 3 Ex. 590; Aiken v. Short, 1 H. & N. 210; 
26 L. J. Ex. 321); as where a tenant under a landlord who held pur autre 
vie paid reut in ignorance that the life had dropped (Barber v. Brown, 
1C. B.N.8.121; 26 L. J.C. P. 41); where an excess of price was paid 
for a bar of silver sold by weight, upon an erroncous calculation of the 
weight (Cox v. Prentice, 3 M.& 8, 314) ; and where one partner purchased 
another's share in the partnership, for a price depeudent upon the amount 
of the profits, and paid the other more than he was entitled to under a mis- 
take in the calculation of them. (Townsend vy. Crowdy, 8 C. B. N.S. 477; 
29 L. J. C. P. 300.) But where a banker paid a customer’s check to the 
bearer, in ignorance of the fuct that at the time he had no assets of the 
customer, he was held not entitled to recover the money back. (Chambers 
v. Miller, 13 C. B. N. 8.125; 32 L. J.C. P.30.) A sheriff who has seized 
goods in execution and paid over the proceeds to the judgment creditor in 
ignorance of the fact of a previous act of baukruptcy of the judgment 
debtor, and has been subsequently compelled to pay the amount to the 
assignees of the bankrupt, may recover the proceeds paid to the judgment 
creditor as money received to his use. (Brydges v. Walford, 6 M. &S. 42; 
Standish v. Ross, 3 Ex. 527.) 

But money Sap In ignorance or mistake of law cannot be recovered. 
(Bilbie v. Lumley, 2 East, 469; Stevens v. Lynch, 12 Kast, 38; and see the 
above cases.) Where a tenant having paid the landlord’s property tax, 
afterwards paid his rent in full to the landlord, he was held not entitled to 
recover buck the dmount of the tax. (Denby v. Moore, 1B. & Ald. 128; and 
see Spragg v. Hammond, 2 B. & B. 59.) _ 
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The common Indebitatus Count for Interest (a). 


Money payable by the defendant to the plaintiff for interest upon 
money due rom the defendant to the plaintiff, and forborne at in- 
terest by the plaintiff to the defendant at his request. 


Where the plaintiff has paid money to the defendant upon an illegal 
executory contract, or for a future il/egal object, he may at any time before 
the contract is executed, or the object is accompiished, claim the money 
back and recover it under this count. (Per Buller, J., Lowry v. Bourdieu, 
Doug. 470; Jaques v. Withy, 1 H. Bl. 65; Taylor v. Lendey, 9 East, 49 ; 
Tappenden v. Randall, 2 B. & P. 467; Bone v. EHkless, 6 H. & N. 925; 
29 L. J. Kx. 488.) He must give notice that he reclaims the money before 
action, (Palyart v. Leckie,6 M. & 8. 290; Buskv. Walsh, 4 Taunt. 290, 
292 n. (@).) Money deposited with a stakeholder upon a wager may be re- 
claimed at any time before it is paid over according to the event. (Busk v. 
Walsh, 4 Taunt. 290; Cotton v. Thurland, 5T. R. 405; Gatty v. Field, 
9 Q. B. 431; Martin v. Hewson, 10 Ex. 737; Varney v. Hickman, 5C.B. 
271; Haslelow v. Jackson, 8 B. & C. 221; Hodson v. Terrill, 1 C. & M. 
797; Savage v. Madder, 36 L. J. Ex. 178.) But see Mearing v. Hellings, 
14M. & W. 711, where it is suggested that the right to reclaim after the 
event has happened might not be admitted by a court of error. 

After the illegal purpose has been executed, or where the plaintiff has 

paid the money in execution of an illegal purpose or under an illegal 
ugreement, the money cannot be reclaimed. (Lowry v. Bourdieu, Doug. 
468 ; Andree v. Fletcher, 3 T. R. 266; Thistlewood vy. Cracroft, 1M. &S8. 
500; Wilson v. Ray, 10 A. Ik. 82.) But where the plaintiff, having paid 
money as the consideration of an illegal contract or for an legal purpose, 
is not in pari delicto, he may in some cases recover it ; as where the money 
was paid under oppression, as the money paid by a bankrupt to obtain his 
certificate (Smith v. Bromley, 2 Doug. 696 n.); money paid by the defendant 
in a penal action to compound the action. (Williams v. Hedley, 8 Kast, 
378; and see Unwin v. Leaper, 1 M. & G. 747.) So money paid by an 
insolvent to one of his creditors to induce him to sign a composition deed 
is recoverable, (Atkinson v. Denby, 6 H. & N.778; 30 L. J. Ex. 361; 
31 ib. 362; and see Higgins v. Pitt, 4 Ex. 312.) 
* Although the plaintiff cannot enforce an illegal or void contract, yet if 
money has been paid to his agent in execution of such contract, he may 
recover it as money received to his use. (Tenant v. £lliott, 1 B. & P. 3; 
Farmer v. Russell, 1 B. & P. 296 ; Bousfield v. Wilson, 16 M. & W. 185; 
Nicholson v. Gooch, 5 BE. & B. 999; 25 L. J. Q. B. 137.) So where two 
joined in a wager, which they won, and the whole amount was paid to one 
of them, the other was entitled to recover his share as money received to 
his use. (Johnson v. Lansley, 12 C. B. 468.) 


(a) Interest.]|—Interest may be payable as a debt according to the terms 
of the contract, express or implicd; or it may be recoverable as damages 
for the detention of a debt, and this either at common law or under the 
3 & 4 Will. IV. c. 42, 8. 28. (Cameron vy. Smith, 2 B. & Ald. 305 ; Hudson 
y. Fawcett, 7 M. & G. 348.) 

By the common law, where the contract is silent as to interest, it is gene- 
rally presuined not to be within the contemplation of the parties, and so 
cannot be claimed. (Frith v. Leroux, 2'T. R. 57; De Havilland v. Bower- 
bank, 1 Camp. 50; Fruhling v. Schroeder, 2 Bing. N. C. 77; Rhodes v. 
Rhodes, Johns. 653; 29 L. J. C. 418.) It is allowable however upon mer- 
cantile securities by the custom of merchants; also by particular usages of 
trade, and by the particular course of dealing between the parties, which 
would be evidence of an implied agreement. (Higgins v. Sargent, 2 B. & C. 
848 ; Fruhling v. Schroeder, 2 Bing. N. C. 77.) 
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The common Indebitatus Count upon Accounts stated (a). 


Money payable by the defendant to the plaintiff for money found 
to be due from the defendant to the plaintiff on accounts stated be- 
tween them. 





Thus, interest is allowed upon bills of exchange, promissory notes, and 
other written mercantile securities, as in the nature of damages. (J6.; Cal- 
ton v. Bragg, 15 East, 223.) So, it has been allowed on the price of goods 

, agreed to be paid for by a bill, although the bill was never given (Farr v. 
Ward, 3 M. & W. 25) ; 80, on a guarantee for the payment of a bill (Hare 
v. Rickards, 7 Bing. 254) ; on a promise to pay by a note (Davis v. Smyth, 
8 M. & W. 399); and on a loan of money secured by a bill. (Denton v. 
Rodie, 3 Camp. 493, 496.) As to the rate of interest on foreign bills, see 
post, “ Foreign Bills,” p.104. By the course of dealing between the parties, 
even compound interest may be claimed. (aton v. Bell, 5 B. & Ald. 34; 
and see Mosse v. Salt, 832 Beav. 269; 32 L. J. C. 756.) 

By the statute 3 & 4 Will. IV. c. 42, s. 28, it is enacted “that upon all 
debts or sums certain, payable at a certain time or otherwise, the jury may, 
if they shall think fit, allow interest to the creditor, at a rate not exceeding 
the current rate of interest, from the time when such debts or sums certain 
were payable, if such debts or sums be payable by virtue of some written 
instrument at a certain time; or, if payable otherwise, then from the time 
when demand of payment shall have been made in writing, so as such de- 
mand shail give notice to the debtor, that interest will be claimed from the 
date of such demand until the term of payment; provided that interest 
shall be payable in all cases in which it is now payable by law.” And by 
s. 29, the jury may give damages in the nature of interest, over and above 
the value of the goods at the time of the conversion or seizure, in all actions 
of trover or trespass de bonis asportatis, and over and above the money re- 
coverable in all actions on policies of insurance. The claim under the sta- 
tute is in the nature of damages, and must be assessed by the jury (Ber- 
rington v. Phillips, 1 M. & W. 48), who may refuse to allow it. (Adé- 
wood v. Taylor, 1 M. & G. 279.) 

Where interest is claimable as damages, no express claim for it seems to 
be necessary in the declaration ; but where it is claimed under a contract, 
the claim should be stated, and the common count is sufficient (Herries v. 
Jamieson, 5 T. R. 553; Nordenstrom v. Pitt, 13 M.& W. 723), unless the 
contract to pay it be by specialty. Asto interest on calls, see post, “ Com- 
pany,’ p. 140. As to including interest in the claim in the conclusion of 
the declaration, see ante, p. 12. 

Since the repeal of the usury laws by the 17 & 18 Vict. c. 90, any rate of 
interest agreed upon between the partics is lawful. 


(a) Accounts stated.|\—An account stated is an admission of a sum of 
money being due from the defendant to the plaintiff, and may be charged 
in the above count as a distinct cause of action. (2 Wms. Saund. 122, ec; 
and see, per Lord Abinger, C.B., Irving v. Vetich,3 M. & W. 90, 106.) 
The count lies upon an absolute acknowledgment made by the defendant to 
the plaintiff of a debt due from him to the plaintiffand payable at the time 
of action brought. (Wayman v. Hilliard, 7 Bing. 101; Knowles v.Michel, 
13 East, 249; LHighmore v. Primrose, 5 M. & 8S. 65; Porter v. Cooper, 1 
C.M. & R. 387; Wray'v. Milestone, 5 M. & W. 21, 24.) 

An account stated alone does not extinguish or supersede or alter the 
poe debts respecting which it was stated. (Fidgett v. Penny, 1C.M. & 

- 108; Smith v. Page, 15 M. & W. 683; Perry v. Attwood, 6 E. & B. 
691; 25 L. J. Q. B. 408.) But an account stated respecting debts on both 
sides may by agreement between the parties effect an oxtinction of the cross 
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demands, and so operate as payment pro tanto. (Ashby v. James, 11M. & 
W. 542; Collander v. Howard, 10 OC. B. 290.) And where upon an ac- 
count containing cross demands a balance is struck and agreed upon, the dis- 
charge of the other items is a sufficient consideration to support the debt for 
the balance, though the-account might have contained claims for which an 
action would not lie. (Laycock v. Pickles, 4 B. & 8.497; 83 L. J. Q. B. 48.) 

An account stated alone is not conclusive between the parties, but the 
debts respecting which it was statéd may Be examined. Thus, the defen- 
dant may show that the account was stated by mistake (see Trueman v. 
Hurst, 1 T. R. 40, 42; Thomas v. Hawkes, 8 M. & W. 140; Perry v. Att- 
wood, 6 E. & B. 691) ; that the account was stated respecting a debt not 
then due, as an I O U given as security for a prospective debt (Lemerev. 
Hilliott, 6H. & N. 656; 30 L. J. Ex. 350); that the account was stated 
respecting debts void for want of consideration, or upon a consideration 
which has failed (Jacobs v. Fisher, 1 C.B.178; Gough v. Findon, 7 Ex. 
48; Wilson v. Wilson, 14 C. B. 616); that the debts were upon an illegal 
consideration or for an illegal purpose (Rose v. Savory, 2 Bing. N. C. 
145); that the debt was for an attorney’s costs, and which could not be 
recovered for want of a bill delivered (Scadding v. Eyles, 9 Q. B. 858); 
that the debt was for the advocacy of a barrister. (Kennedy v. Broun, 18 
C. B. N. 8.677; 32 L. J.C. P. 187.) But it is no defence that the account 
was stated respecting a debt duc for an executed consideration under a con- 
tract within the Statute of Frauds, of which there was no memorandum in 
writing (Seago v. Dean, 4 Bing. 459; Knowles v. Michel, 13 East, 249; 
Cocking v. Ward, 1 C. B. 858) ; aliter, if the consideration was within the 
statute, and still executory. (Lord Falmouth v. Thomas, 1 C. & M. 89.) 

The acknowledgment may be proved by writing, as by a bill of exchange 
or promissory note (Wheatley v. Williams, 1 M. & W. 533), if properly 
stamped (Green v. Davies, 4 B. & C. 235; Jones v. Ryder, 4M. & W. 32) ; 
which is evidence of an account stated between immediate parties to the in- 
strument, but not between remote parties (Burmester v. Hogarth, 11 M. & 
W. 97); or by an IO U, which is evidence of an account stated with the 
person to whom it is addressed (Jacobs v. Fisher,1 C. B. 178; Weilson v. 
Wilson, 114 C. B. 616) ; and if it bears no address, then with the holder, in 
the absence of evidence to the contrary (Curtis v. Rickards,1 M. & G. 46; 
Fesenmayer v. Adcock, 16 M. & W.449) ; or the acknowledgment may be by 
oral statement. (Newhall v. Holt, 6 M. & W. 662.) An account stated 
respecting a debt, which has not accrued within six years of action brought, 
must bein writing, by reason of the 9 Geo. IV. c. 14, s. 8, requiring a written 
acknowledgment (Jones v. Ryder, 4 M. & W. 32; and see Hopkins v. 
Logan, 5 M.& W. 241, 248) ; but upon an account stated respecting items on 
both sides and admitting a balance, it is no objection to the recovery of the 
balance that some of the earlier items were barred by the Statute of Limita- 
tions. (Ashby v. James, 11 M. & W. 542.) 

The acknowledgment must be made before action (Spencer v. Parrg,3 A. 
& E. 331, 332 ; Allen v. Cook, 2 Dowl. 546) ; and it must show either ex- 
pressly or by sufficient reference that an ascertained sum is due. (Hughes v. 
Thorpe, 5 M.& W- 656 ; Kirton v. Wood, 1 M. & Rob. 253; Lane v. Hill, 
18 Q. B. 252; 21 L. J. Q. B. 318.) The acknowledgment must be made 
either to the plaintiff himself or to his agent, and is not sufficient if made to 
a stranger (Breckon v. Smith,1 A. & E. 488; Tucker v. Barrow, 7 B. & C. 
628), and it must be made by the defendant or by his agent. An arbitrator 
is not an agent, anda count on an account stated avill not be supported by 
his award. (Bates v. Townley, 2 Ex. 152.) 

An acknowledgment of a debt payable at a future time is evidence of an 
account stated, upon which the right of action does fot commence until the 
time of paymont has arrived, as a promissory note payable at some period 
after date (Wheatley v. Williams, 1 M. & W. 583; Fryer v. Roe, 12 C. B. 
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Common Indebitatus Count, stating several considerations (a). 


Money payable by the defendant to the plaintiff for goods sold 
and delivered by the plaintiff to the defendant, and for goods bar- 
gained and sold by the plaintiff to the defendant, and for work done 
and materials provided by the plaintiff for the defendant at his re- 
quest, and for money lent by the plaintiff to the defendant, and for 
money paid by the plaintiff for the defendant at his request, and for 
money received by the defendant for the use of the plaintiff, and for 
interest upon money due from the defendant to the plaintiff and for- 
borne at interest by the plaintiff to the defendant at his request, and 
for money found to be due from the defendant to the plaintiff on 
accounts stated between them. [Znsert such considerations as are 
applicable. | 





437) ; or a note given to secure a debt payable by instalments. (Irving v. 
Feitch,3 M.& W.90.) Asto an acknowledgment of a debt payable upon 
a contingency, see Baker v. Heard, 5 Ex. YY. 

This count will not lie upon an acknowledgment under seal, nor upon 
an acknowledgment of a debt due under a deed. (Middleditch v. Etlis, 2 
Ex. 623 : and see anée, p. 36.) 

A subsequent account stated respecting the same matier is not of itself a 
defence to an action on a previous one. (Fidgett v. Penny, 1 C. M.& R. 108.) 

Under a common count alleging “an account stated” one occasion of ac- 
counting only was allowed to be proved. (Kennedy v. Withers, 3 B. & Ad. 
767.) The count should therefore be framed as above, “on accounts stated.” 
This form of declaring had become usual before the C. L. P. Act, 1852, and 
is now sanctioned by the form given in the schedule. It is usual to add 
this count to any of the other money counts. 


(2) Common indebitatus count stating sereral considerations. |—Several 
considerations may be alleged in the declaration in respect of a single debt, 
as in the above form (Webber v. Tirit], 2 Wms. Saund. 121 2. (2); Morse 
v. James, 11 M. & W. 831); and in such cases they constitute but one 
count (Gore v. Baker, 4 E.& B. 70), and should be so treated in pleading, 
unless the words ‘‘ money payable” are repeated. 

Before the C. L. P. Act, 1852, it was generally the practice in accordance 
with the forms given by the R. G. T. T. 1 Will. TV., to insert o specific 
sum of money at the commencement of each cause of debt; thus, “ that 
the defendant was indebted to the plaintiff in £ for goods sold and de- 
livered by the defendant to the plaintiff, and in £ for goods bargained and 
sold,” etc., and so on; and it was held, that where a specific sum was thus 
repeated before each of the several causes of debt, they constituted several 
counts; but where several considurations were stated in respect of a single 
sum, they formed but one count. (Galway v. Rose, 6 M. & W. 291; Morse 
v. James, 11 M. & W. 831; M:Gregor v. Graves, 3 Ex. 34; Jourdain v. 
Johnson, 2C. M. & R. 564.) 7 

The common count at present in use contains no such statement of a 

specific sum. The form is given in Sch. B. No.1, ofthe CO. L. P. Act, 1852, 
as follows: ‘“‘ Money payable by the defendant to the plaintiff for goods bar- 
gained and sold,” etc. And it is there stuted that the words “‘ money pay- 
able” should precede money counts, but need only be inserted in the first. 
By treating the words “ money payable” as equivalent to the mention of a 
specific sum in the old forms, tle omission or repetition of them will mark 
the distinction between one and several counts. 
_ The best and safestgnode of declaring seoms to be to unite all the con- 
siderations charged in one count, because distinct debts may still be proved 
in respect of the congiderations thus charged; and if there is but one debt 
in respect of all the considerations jointly, it is the only proper mode of 
declaring. 
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Particulars of Demand (a). 
In the ——. 
Between A. B., plaintiff, and HZ. &., defendant. 
The plaintiff seeks to recover in this actiou [or, where there is a 
special count, under the indebitatus counts in this action] £ 





(a) Particulars of demand, their effect on pleading.|—By r. 19, H. T. 
1853, “‘ With every declaration (unless the writ has been specially indorsed 
under the provisions contained in the 25th section of the Common Law 
Procedure Act, 1852, see post, p. 57 (@)) delivered or filed, containing causes 
of action such as those set forth in Schedule B. of that Act and numbered 
from 1 to 14 inclusive, or of a like nature, the plaintiff shall deliver or file 
full particulars of his demand under such claim, where such particulars can 
be comprised within three folios; and where the same cannot be comprised 
within three folios, he shall deliver or file such a statement of the nature of 
his claim, and the amount of the sum or balance which he claims to be due, 
as may be comprised within that number of folios.” ‘ And if any such de- 
claration shall be delivered or filed, without such particulars or such state- 
ment as aforesaid, and a judge shall afterwards order a delivery of particu- 
lars, the plaintiff shall not be allowed any costs in respect of any summons 
for the purpose of obtaining such ordcr, or of the particulars he may after- 
wards deliver; and a copy of the particulars of the demand shall be an- 
nexed by the plaintiff’s attorney to every record at the time it is entered 
with the proper officer.” As to the special indorsement on the writ, see 
post, p. 57 (a). 

By r. 13, T. T. 1853, “In any case in which the plaintiff (in order to 
avoid the expense of the plea of payment or set-off) shall have given credit 
in the particulars of his demand for any sum or sums of money therein ad- 
mitted to have been paid to the plaintiff, or which the plaintiff admits the 
defendant is entitled to set-off, it shall not be necessary for the defendant to 
plead the payment or sct-off of such sum or sums of money. 

* But this rule is not to apply to cases where the plaintiff, after stating 
the amount of his demand, states that he seeks to recover a certain balance, 
without giving credit for any particular sum or sums, or to cases of set-off, 
where the plaintiff does not state the particulars of such set-off.” 

By the first ofthe above rules, particulars of demand are required to be 
delivered with a declaration containing any indebitatus count, unless they 
have been already given in the special indorsement on the writ. 

Where the cause of action in a special count is not sufficiently disclosed, 
the court or a judge may, upon application of the defendant, make an order 
for the plaintiff to deliver particulars. (2 Chit. Pr. 12th ed. 1452; Jones v. 
Lee, 25 L. J. Ex. 241.) If the declaration points out the cause of action 
with suflicient certainty, particulars will not be necessary, except in certain 
actions in which they are required by statute; as in actions for the infringe- 
ment of letters patent, where by the Patent Law Amendment Act, 1852, 
the plaintiff must deliver with his declaration particulars of the breaches com- 
plained of in the action, see post, Chap. IIL, “ Patents ;” and in an action 
under Lord Campbell’s Act for causing a person’s death, the plaintiff must 
deliver with the declaration a full particular of the persons on whose be- 
half the action is brought, and of the nature of the claim, see post, Chap.: 
III, “ Exvecutors.”” The court or a judge has power to order particulars in 
actions for wrongs; and this will be done if sufficient cause is shown, but not 
otherwise. (Wicks v. Macnamara, 3 H. & N. 568; 27 L. J. Ex. 419; Hor- 
lock v. Lediard, 10 M. & W. 677; 2 Chit. Pr. 12th ed. 1453.) 

If no particulars are delivered or ordered, the plaintiff may prove any- 
thing within the scope of his declaration. If the particulars delivered are 
not sufficiently explicit, the defendant should apply for an order for further 
and better particulars. (See Lbbett v. Leaver, 16 M. & W. 770.) 


=? 
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due [or, being the balance due] to the plaintiff on the following ac- 
count :— 
To [here state the debit side of the account] . . £—— 


r. 
By [here state the credit side in respect of pay- 
ments and set-off, ffany] . + . « «+ + « 





Balance due. . . £—— 
And the plaintiff also seeks to recover £——, on accounts stated. 

Above are the particulars of the plaintiff’s demand herein [or 
under the indebitatus counts herein]. 

Dated the day of : 
Yours, etc., 
C. D., plaintiff's attorney [or agent]. 

To Mr. G. H., defendant’s attorney or agent. 

[When the particulars of the claim cannot be comprised within 
three folios, the debt may be stated thus: £—— due to the plaintiff 
for (describing the subject-matter generally, as) wheat sold and de- 
livered by the plaintiff to the defendant (ov money paid by the 

















The object of the particulars of demand is to control the generality of 
the declaration and to restrict the plaintiff at the trial, and to give the de- 
fendant such information as may enable him to frame his defence or pay 
money into court if necessary. (Kenyon v. Wakes, 2M. & W. 767; Rennie 
v. Beresford, 15 M. & W. 83.) The effect, therefore, of the particulars is 
to restrict the plaintiff’s demand both to the amount and to the items stated 
in his particulars. (Holland v. Hopkins, 2 B. & P. 243; Hedley v. Bain- 
bridge, 3 Q. B. 316; Roberts v. Elsworth, 2 Dowl. N. 8. 456.) Thus, 
where in an action for money had and received the particulars claimed £13 
as due from the defendant, a stakeholder, to the plaintiff as winner, and it 
appeared at the trial that the wager was illegal, and a plea to that effect 
was proved, it was held that the plaintiff could not under these particulars 


: recover his own deposit (Mearing v. Hellings, 14 M. & W. 711; and see 


Davenport v. Davies, 1 M. & W. 570); and under a particular claiming for 


' horses sold by the plaintiff to the defendant, the plaintiff could not recover 


the price of horses sold by the defendant for the plaintiff as hie agent. 
(Holland v. Hopkins, 2 B. & P. 243.) But if the matter of the transaction 
is stated at large, the plaintiff may recover upon any cauee of action arising 
out of it which is alleged in the declaration. (Brown v. Hodgson, 4 Taunt. 


‘189; Gould v. Coombs, 1 C. B. 543; Simmons v. Wood, 5 Q. B. 170.) 


Under a particular claiming the amount of a promissory note, the plaintiff 
might recover upon the note as an account stated. (Gould v. Coombs, 1C. B. 
543.) Interest should be claimed where it is a debt, and not claimable as 
damages. (See ante, p. 43; and see Chapman v. Becke, 3 D. & L. 350.) 

The particulars do not affect any counts in the declaration except those 
to which they refer, or restrict the plaintiff in inserting any special counts 
on which he may rely. New assignments, when pleaded, must be consistent 
with and are confined by the particulars delivered in the action. (C. L. P. 
Act, 1852, s. 87, and see post, Chap. V., “‘ New Assignment.) 

It is optional with the plaintiff to give credits for payments or matters 
of set-off in his particulars. (Randali v. Ikey, 4 Dowl. 682; Penprase v. 
Crease,1 M. & W. 36: Luck v. Handley, 4 Ex. 486; 19 L. J. Ex. 29; 


‘Fussell v. Gordon, 13 C. B. 847.) And if he does give such credits, he is 


not compellable to give the items. (Myatt v. Green, 18 M. & W. 377.) 
Where credits are given in the particulars, the plaintiff is considered as 
suing only for the balance claimed (Russell v. Bell, 10 M. & W. 352); 80 
that if he proves no balance beyond what is credited, the defendant is en- 
titled to a verdict. (Smethurst vy. Taylor, 12 M. & W. 545.) The plea of 


The Common Inde bitatus Counts. 57 


pert for the defendant at his request) on and between the —— 
ay of ——, 186-, and the —— day of ——, 186-, full particulars 
whereof cannot be comprised within three folios. The plaintiff also 
seeks to recover £ on accounts stated. | 

See other forms of particulars of demand, Chit. Forms, 10th ed. 834. 








Forms of particulars of demand for the special indorsement of 
writs. (See C. L. P. Act, 1852, Sch. A., No. 4.) (a.) 


payment or set-off is taken with reference to the balance claimed in the 
particulars (Kastwick v. Harman, 6 M. & W. 18); the proof under it 
must be of items other than those credited. The items proved would be 
primdé facie applicable to the balance, and it lies upon the plaintiff to show 
that they are identical with those already credited. (Townson vy. Jackson, 
18 M. & W. 8374; Lamb v. Micklethwait, 1 Q. B. 400.) 

A copy of the particulars is annexed to the record, but they do not form 
part of the record for all purposes of pleading (Jubd v. Ellis, 3 D, & L. 367; 
Roche v. Champain, 1 Ex. 10); thus the plea of payment or payment into 
court admits pro tanto the causes of action in the declaration, but does not 
admit those stated in the items of the particulars. (Booth v. Howard, 5 
Dowl. 438; Meager v. Smith, 4 B. & Ad. 673.) But a plea of payment of 
a smaller sum in satisfaction of a larger debt claimed in the declaration, 
though bad per se, was held good upon a motion for judgment non obstante 
reredicto, on the ground that the particulars, by giving credit, might be 
found to have restricted the debt appearing upon the record. (Turner v. 
Collins, 2 L.M. & P.99; 20 L. J.Q. B. 259.) See as to particulars of de- 
mand 2 Chit. Pr. 12th ed. 1450; Chit. Forms, 10th ed. 834. 


(a) Special indorsement on the writ.|—The C. L. P. Act, 1852, s. 25, 
provides that “in all causes where the defendant resides within the jurisdic- 
tion of the Court, and the claim is for a debt or liquidated demand in 
money, with or without interest, arising upon a contract, express or im- 
plied, as, for instance, on a bill of exchange, promissory note or cheque, or 
other simple contract debt, or on a bond or contract under seal for pay- 
ment of a liquidated amount of money, or on a statute where the sum sought 
to be recovered is a fixed sum of money or in the nature of a debt, or on a 
guarantee, whether under seal or not, where the claim against the principal 
is in respect of such debt or liquidated demand, bill, cheque, or note, the 
plaintiff shall be at liberty to make upon the writ of summons and copy 
thereof a special indorsement of the particulars of his claim, in the form 
contained in the schedule (A) to this Act annexed, marked No. 4, or to the 
like effect ; and when a writ of summons has been indorsed in the special 
form hereinbefore mentioned, the indorsement shall be considered as par- 
ticulars of demand, and no further or other particulars of demand need: be 
delivered, unless ordered by the Court or a judge.” 

It may happen that the particulars mdorsed on the writ are afterwards 
found to be incorrect or insufficient, and it may become necessary to amend 
them. This can generally be done only by leave of the Court or a judge ; 
but if the defect is discovered before declaring, it is not unusual in practice 
to deliver new particulars with the declaration. These, if not set aside for 
irregularity, would be taken to supersede the particulars indorsed on the 
writ, and may be used at the trial. (Fromant v. Ashley, 1 KE. & B. 728.) 
An application to set them aside could rarely be attended with advantage, 
and the irregularity is, of course, waived by the defendant proceeding. The 
effect of the particulars is only to restrict the declaration as to claims under 
the indebitatus counts and such counts as they may be applicable to; but the’ 
plaintiff may insert in his declaration any special counts to which his indorse- 
ment is not applicable, and these will not be affected by the ses a 
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Srecratn Counts 1n Actions on Contracts (a). 








(a) Special counts in actions on contracts. |—We have seen above, p.35n. (a), 
that where a simple contract results in a money debt, and nothing remains 
to be done but to pay the amount, it may be sued for in form of an indebi- 
tatus count; and that in other cases the declaration must be special, These 
cases include various teclinical forms of action; as Debt, Assumpsit, Cove- 
nant, etc., and sometimes Case, according to the nature of the contract and 
cause of action. If the cause of action is a debt, the form of uction is Dedt, 
but the declaration must be framed specially upon the record, covenant, 
bond, bill, ete., under which it is due. If the contract is by deed, and the 
covenant is to do anything else than to pay a sum of money, the action will 
be in Covenant. If the contract broken is a simple contract or promise, 
whether express or implied, to do anything else than to pay money, the ac- 
tion will be in Assumpsit. And in some cases, arising out of contracts, 
where the relation existing between the parties is one which involves a com- 
mon law duty, the same act or default may be considered either as a breach 
of the promise and be sued for in assumpsit, or as a breach of the duty, and 
be made the subject of a declaration framed in Case. (See post, “ Carriers,” 


. 120.) 
. Since the C. L. P. Act, 1852, has dispensed with the mention of the form 
of action in the writ, has allowed different forms of action to be joined, and 
has abolished special demurrers, the distinction between forms of action er 
contractu is immaterial so far as regards the declaration. Any counts be- 
tween the same parties and in the saine rights may now be joined ; and the 
form of each is governed immediately by the nature of the contract. 


Special counts in actions of contract in their most complete form consist 
of the inducement, the contract, the averments, the breach, and the special 
damage. ~~ ~ 
~ As to the inducement, or introductory statement preceding the allegation 
of the contract, see ante, p. 7 


In stating the contract when it is contained in a written instrument, 
whether a deed or a simple contract, it is open to the pleader either to state 
it according to its legal effect, or to set out the document itself verbatim. 
In the former case he takes upon himself to give the true meaning of the 
instrument, whatever its terms may be, and if it is traversed he runs the 
risk of a variance when it is produced in evidence; in the latter case, he 
leaves the construction of it to the Court (except that the meaning is neces- 
sarily assumed in alleging the breach) ; and, although upon a traverse of it 
the only question of fact is whether an instrument in those very terms was 
made or not, yet a question of law may arise upon the face of the declara- 
tion, namely, whether, supposing it to be in those terms, it will support 
the breach and the cause of action alleged. In the generality of cases, and 
where the meaning of the instrument is clear and obvious, the best and 
most usual course is to state the legal effect of the document; but where 
the meaning is doubtful, and it is wished to raise in the easiest and most 
direct form the question of its sufficiency to support the action, it is often 
set out verbatem, or (according to the technical expression) im hee verba. 
For this reason a declaration setting out a contract verbatim is often re- 
garded as containing some point which the pleader has thought doubtful. 

"Even when a contract is stated in the declaration according to the legal 
effect attributed to it by the plaintiff, the defendant may raise the question 
of its sufficiency to sypport the action by setting out the document verbatim 
in the plea, with an allegation that it is the contract mentioned in the de- 
claration. (See OC. L. P. Act, 1852, 8.56; Sim v. Edmands, 15 C, B. 240.) 
As the plaintiff cannot successfully deny this, it necessarily obliges him to 
demur: but his position then may not be so advantageous as if he had 
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himself set out the document, because it is open to the defendant to con- 
tend not only (by a demurrer) that the contract itself will not support the 
breach, but also (under a traverse) that there is a fatal variance between 
the contract and the plaintiff’s statement of it. Under such circumstances 
the plaintiff’s best course is to amend his declaration by himself setting out 
the contract verbatim. 

Where the contract is set out verbatim, there should be an allegation 
identifying the parties ; or innuendoes may be introduced parenthetically 
after their names, ‘‘(meaning the plaintiff)” and “(meaning the defendant),” 

Where the legal effect is given it is not necessary to follow the words of 
the instrument (1 Marsh. 216, 217); and in some cases it has been held 
proper, and even necessary, to depart from them where they do not per se 
(and without such intendment as will not be extended to them when 
adopted as the language of the pleader himself ) express the intention to be 
gathered from the whole of the instrument. Generally, however, the 
safest and best course, even in declaring upon an instrument according to 
its legal effect, is to follow the terms and order of the document itself so 
far as practicable, instead of attempting to reform it or to use supposed 
equivalent expressions. 

Where there are several covenants in the same deed, or several promises 
in the same instrument or forming parts of one verbal contract, it is sub 
cient to state those covenants or promises only of which breaches are fo 

ards alleged, provided the parts omiffed do not ffaterially quality 

er thé nature oF the covenants or promises alleged to have been 
broken. (Cotterill v. Cuff, 4 Taunt. 285; Tempest v. Rawlings, 13 East, 
18; and see Clarke v. Gray, 6 East, 564; Howell v. Richards, 11 East, 638 ; 
1 Wms. Saund. 233 (2).) 

Where there are several covenants or promises in the same deed or agree- 
ment of which breaches are intended to be alleged, the whole of such pro- 
mises or covenants should be set out consecutively in the same count before 
alleging any of the breaches. 

But where there are two or more distinct deeds or contracts of which 
breaches are to be alleged, each deed or contract, and the breach or 
breaches of it, should be declared upon in distinct counts. 

Where an agreement between the parties has been altered or modified 
by a subsequent agreement, the plaintiff may either state them in their 
order according to the fact, or he may declare upon the contract as it 
stands modified or altered, without noticing the original terms which have 
been dispensed with. (Boone v. Mitchell, 1 B. & C.18; Thresh v. Rake, 
1 Esp. 58; Robinson v. Tobin, 1 Stark. 386; Carr v. Wallachian Petro- 
leum Co., L. R. 1 C. P. 6386; 35 L. J. C. P. 314.) 

Where the contract is by deed this must be stated. It is not necessary 
in such a case to show that there was any consideration for the defendant's 
covenants, because a specialty contract requires no consideration to sup- 

ort it. 

: Where the agreement is a simple contract it is immaterial, so far as the 
declaration is concerned, whether it is in writing or verbal only, and 
whether it is express or implied. The declaration may be the same in al] 
these cases. Even where the contract. is necessarily in writing by the Sta- 
tute of Frauds or otherwise, this is a question of evidence only, and it is 
eufficient to declare as at common law. (1 Wms. Saund. 211, 276.) But 
it is sometimes convenient in declaring on a written agreement to state, 
that is in writing, as this shows, without repetition, that all the promises 
(if more than one) are supported by the consideration. 

Where the declaration is framed upon a simple contract, it is essential 
that it should show that there was a good and sufficient consideration to 
support the defendant’s promise. If no sufficient condfderation Were 
alleged, or if the consideration were shown upon the face of it to be illegal, 
the contract would appear to be vofd; and in either case the declaration 
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would be bad in substance. It is also necessary that the whole considera- 
tion on which the promise depends should be stated, for if any part of an 
entire consideration, or of a consideration consisting of several tHings, is 
omitted, the agreement will be incorrectly alleged. (Symonds v. Carr, 
1 Camp. 361; Ring v. Roxbrough, 2 C. & J. 418; King v. Sears, 2 C. M. 
& R. 48; Shackell v. Rosier, 2 Bing. N. C. 684; Guthing v. Lynn, 2 
B. & Ad. 232; Thomas v. Thomas, 2 Q. B. 851.) This important distino- 
tion, therefore exists between the statements of the promise and of the con- 
sideration, namely, that: the whole of the latter must Be alleged ; whiérens 
it is sulficient to state so much Only of the contract as the defendant is 
charged with having broken. 

The promise and the consideration together constitute the contract, and 
they are both traversed by the general issue, yon assumpsit, which denies 
that the defendant promised or agreed as alleged. 

Where the conaideration was executory at the time of the promise, and 
formed a condition precedent, the execution of it has to be alleged either 
specifically or generally in the averments. In such cases the general issue 
non assumpsit denies only that the promise was made on such consideration, 
but not the performance of the consideration. (Where, after complete execu- 
tion of the consideration, a present money debt only is left, an indebitatus 
count is commonly applicable. See ante, p. 58.) 

It sometimes happens, where the consideration was to be performed con- 
currently with the making of the promise, that it may be safely alleged 
either as a concurrent or as an executory consideration ; and it is then more 
advisable to treat it as the latter, because if it were alleged as concurrent 
or executed, the execution would be traversed by the general issue. 

The consideration must not be alleged as past or executed, because, gene- 
rally speaking, a past consideration is insufficient to support a promise ; 
but where a contract is sét out iz hee rerba the past tense may be held to 
be an apt form of expression for a concurrent act. (Steele v. Hoe, 14 Q. B. 
431,445; Payne v. Wilson,7 B. & C. 423; Streeter vy. Horlock, 1 Bing. 34; 
Bainbridge v. Wade, 16 Q. B. 80; Hoad v. Grace,7 H. & N. 494; 31 
L. J. Ex. 98.) 

Where inducement has been inserted in the declaration, care should be 
taken not to involve it unnecessarily in the statement of the consideration. 
By inserting such words as “ in consideration of the premises,” the induce- 
ment may be found to be traversed by the general issue. (Bell v. Welch, 
9 C. B. 154.) 

If the consideration or the promise or covenartt is in the alternative, it 
must. be stated according to the fact. So also whenever the covenant or 
promise is “conditional. (Penny v. Porter, 2 East,2; Tate v. Wellings, 
3 T. BR. 531; White v. Wilson, 2 B. & P. 116.) 

When the promise or covenant itself contains an exception or proviso 
qualifying the defendant’s liability, the declaration must state the exception 
or proviso, and it will be wrong to state the contract as an absolute one. 
As, where the promise by a carrier was to carry and deliver safely, fire and 
robbery excepted (Latham v. Rutley, 2 B. & C. 20); where a horse was 
warranted sound everywhere except a kick in the leg (Jones v. Cowley, 
4 B. & C. 445); where a covenant to repair contained an exception in 
case of fire and certain other casualties. (Zempany v. Bernand, 4 Camp. 
20; Browne v. Knill, 2 B. & B. 395; Howell v. Richards, 11 East, 640; 
Dawson v. Wrench, 3 Ex. 359.) But if the covenant or clause in an aprec- 
ment is absolute in itself, without any exception or proviso or any reference 
to any, it may be declured on as an absolute contract, although in a distinct 
part of the deed or instrument there is a proviso defeating or qualifying it 
under certain circumstances ; such a proviso is in the nature of a defeasanco 
and must be set up, if the facts permit it, by the other side. Sometimes 
the covenant or clause, although it does not contain the exception or pro- 
viso, refers to it by such words as “except as hereinafter excepted,” and in 
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this case the exception or proviso must be stated in the declaration, for 
verba relata inesse videntur. (Vavasour v. Ormrod, 6 B. & C. 430.) 

In stating an agreement, whether it is in writing or verbal only, made b 
the plaintiff or defendant through an agent, this fact need not be alleged, 
for qui facit per alium facit per se. (See, per Parke, B., Higgins v. Senior, 
8 M. & W. 834, 844.) 


After the statement of the contract come the averments, which generally 
occur in assumpsit, and sometimes also in covenant. They are necessary 
whenever from the terms or effect of the contract the performance of some 
condition precedent or a sufficient excuse for the non-performance of it, or 
the happening of some events, or the lapse of a certain time or of a reason- 
able time, or notice to the defendant of certain facts, or a request to him to 
perform his part of the contract, or the readiness and willingness of the 
plaintiff to perform the contract on his part, are essential to the cause of 
action. It forms part of the law of contracts to determine when any of 
these things is, in fact, easential (see Leake on ‘ Contracts,’ Chap. IILI., s. 2), 
but for the purposes of pleading it is sufficient to say here that whenever 
there were conditions precedent, averments are necessary. 48 

Before the C. L. P. Act, 1852, all the averments which the form and 
effect of the contract as alleged in the declaration showed to be necessary 
had to be specifically alleged. And even now where there is only one fact 
necessary, particularly when it is the performance of an executory con- 
sideration for the defendant’s promise or the lapse of a reasonable time for 
the defendant to perform it, it is not unusual to allege it in terms. But by 
the above statute, s. 57, the performance of conditions precedent may now 
be averred generally in the declaration (see post, ‘“ Conditions Precedent”’), 
and it is generally advisable to take advantage of this enactment. When- 
ever the plaintiff, instead of doing so, pleads the averments specifically, 
care must be taken to allege whatever is made necessary by the contract 
according to its intent and legal effect, and according to whether the 
conditions are positive or negative or in the conjunctive or disjunctive (Com. 
Dig. Pleader, (C.) 58, (C.) 59, (C.) 60; Burgess v. Brazier, 1 Str. 594) ; 
Hd the things alleged to have been done must be identified as the. required 
to be done by the contract. (Wallis v. Scott, 1 Str. 88.) 

Although the statute allows the performance of conditions precedent to 
be averred generally, this does not prevent the necessity of averring speci- 
tolrety excuse for a_non-performance. In the latter Case the plaintiff 

still allege his readiness and willingness to perform the condition or 
contract on his part, and then go-on to show that the defendant prevented 
him or discharged him from performing it. (See forms post, “ Conditions 
Precedent.’’) ; 


After the averments comes the breach. The terms of the breach must 
obviously depend on the terms of the contract. It should be assigned in 
the words of the covenant or promise, cither negatively or anMEattraly, 
according to whether the contract is affirmative or negative, or in words 
co-extensive with the effect and meaning of it. Generally speaking, it is 
enough to follow the very words of the contract; as where the promise 
was to manage a farm in a good and husbandlike manner, and according to 
the custom of the country, it was held sufficient to say that the defendant 
did not manage the farm in a good and husbandlike manner, and accord- 
ing to the custom of the country (Falmouth v.. Thomas, 1 C. & M. 89) ; 
and this is safer than to descend to details not mentioned ir the promise, 
and which would ‘be Only matter of evidericé. Thus it may be dangerous to 
make the breach unnecessarily narrow or particular. As where the covenant 
was to use a farm in a husbandlike manner, and the breach assigned was 
that the defendant had not used the farm in a husbandlike manner, but, on 
the contrary, had committed tcasfe, it was held that no misconduct could 
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; Account (a). 





By a Tenant in Common of Land against his Co-tenant for not 
rendering a reasonable account of the Profits, under the 4 Anne, 
c. 16, s. 27. 

That the plaintiff and defendant were seised in fee as tenants in 


be shown which did not amount to waste. (//arris v. Mantle, 3 T. R. 307.) 
Care should be taken not fo use the words “but on the contrary thereof” 
or even “but;” their affect, asin that case, is to destroy the generality of 
the preceding words, and to limit the breach to what follows them (see, per 
Willes, J., Carpenter v. Parker, 3 C. B. N. 8. 206, 243) ; any expressions 
of details or of particular acts should be charged cumulatively by using the 
word “and.” No inconvenience can arise from superadding particular 
breaches, provided they are so alleged as not to exclude or narrow the pre- 
vious general breach ; the plaintiff will then retain the benefit of both, and 
may recover for any part which he can establish, though he may not suc- 
ceed in proving the whole. It is enough to negative the performance of 
the promise according to the effect and meaning of it, as where the defen- 
dant’s promise was alleged as a promise to guarantee the debt of a third 
person, 8 breach that the defendant did not pay the debt (the default of 
the principal being averred) was held sufficient. (Baxter v. Jackson, 1 Sid. 
178.) Where a defendant covenants to pay or cause to be paid a sum of 
money, it is enough to say that he did not pay (d/eberry v. Walby, 1 Str. 
231; 1 Saund. 235, n. 6); so where several plaintiffs are to be paid, or 
several defendants are to pay moncy, it is enough to say that the defendants 
have not paid the plaintiffs without (in either case) saying “or any of 
them,” for a payment by or to one is a payment by or to all. 

So, the assignment of the breach may assume whatever is implied by 
law ; as, the continuance of an existing state of things. Thus, in an action 
between the original parties to a contract which may by law be assigned, 
as a covenant in a lease to pay rent to the plaintiff aud his assigns, as no 
assignment will be presumed, it will be sufficient to state that the defendant 
did not pay the rent to the plaintiff without mentioning the assigns. (Gyse 
v. Ellis, 1 Str. 228.) 

Two or more breaches may be assigned in the same count, whenever the 
contract alleged is one of which several distinct breaches can be committed ; 
but inconsistent breaches of the same stipulation must not be assigned in 
one and the same count. (Com. Dig. Pleider (C.) 33.) 

Where several breaches are to be alleged of distinct clauses in the con- 
tract, the best course, as a general rule, is to allege them consecutively in 
the order of the contract. 

If the covenant or promise is in the alternative or disjunctive, the breach 
must allege that the defendant did not do either the one act or the other. 
(Leigh v. Lillie, 6H. & N. 165; 30 L. J. Ex. 25.) 

If the covenant or agreement, as alleged in the declaration (see supra), 
contains any exception or proviso, it will be necessary to qualify the breach 
accordingly ; as, where there is a covenant to repair premises, except damage 
by fire, it must appear that the defendant failed to repair other damage 
than damage by fire. And where the covenant was to repair a fence, ex- 
cept on the west side thereof, a breach should show that the want of 
repair was in other parts of the fence than on the west side. (Com. Dig. 
Pleader (C.) 47.) So upgn contracts of insurance (certain losses or perils 
“che Datl the declaration must charge a loss not within the exceptions and 
by the perils insured against. (Dawson v. Wrench, 8 Ex. 859; and see 
Crow v. Falk, 8 Q. B. 467, 471; Wheeler v. Bavidge, 9 Ex. 668.) 

As to alleging special damage, see ante, p. 12. 

As to the mode of declaring upon Bonds, see post, “ Bonds,” p.114 (n.). 

(a) The above forms are in actions of Account, a form of action now 
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common of certain messuages and lands, that is to say, the plaintiff 
was seised in fee of one undivided moiety thereof, and the defen- 
dant was seised in fee of the other undivided moiety thereof; and 
the defendant had the care and management of the whole of the 
premises, to receive and take the rents thereof, and as the bailiff 
of the plaintiff, of what the defendant received more than his just 
share and proportion, to render a reasonable account to the plaintiff 
according to the form of the statute in that case made and provided ; 
and although the defendant received more than his just share and 
proportion of the said rents, and received the plaintiff's share 
thereof, and although all conditions were nerformed and all things 
happened aud all times elapsed necessary to enable the plaintiff to 
have rendered to him by the defendant such account as aforesaid ; 
yet the defendant has not rendered any such account as aforesaid 
to the plaintiff. 

Like counts: Sturton v. Richardson, 18 M. & W.17; Eason v. 
Henderson, 12 Q. B. 986; 17 Q. B. 701; Beer v. Beer, 12 C. B. 60; 
Gorely v. Gorely, 1 H. & N. 144. 


Count against a bailiff for not rendering a reasonable account of 
the annual profits of land during a certain period: Wheeler v. 
Horne, Willes, 208. 

Count by a tenant in common of goods against another tenant in 
common, for not rendering a reasonable aceount of the produce of 
sales of the goods, and of the profits: Baxter v. Hozier, 5 Bing. 
~. C. 288. 


See other forms for not accounting: “ Agents,” post, p. 64; 
** Brokers,” post, p. 


Account Statep. See ante, p. 52. 


ADMINISTRATORS. See post, ‘‘ Executors.’ 


seldom adopted. This action lies by the common law against a bailiff or 
receiver, or against a merchant atthe suit ofa merchant in respect of deal- 
ings together ae merchants, for not rendering a reasonable account of pro- 
fits. (Bac. Ab. Account, and see the cases cited above.) It would not lie by 
the common law against a tenant in common of realty at the suit of his co- 
tenant, unless he had been expressly appointed bailiff of the share of the 
latter. (Wheeler v. Horne, Willes, 208.) But by the statute 4 Anne, c. 16, 
s. 27, an aetion of account may be brought by one joint tenant or tenant in 
common against the other, as bailiff, for receiving more than comes to his 
just share or proportion. (Henderson v. Eason, 17 Q. B. 701.) An ex- 
ception was made in the Statute of Limitations, 21 Jac. I. c. 16, s. 8, of 
merchants’ accounts, which made this action of more importance formerly 
(see Inglis v. Haigh. 8 M. & W. 769), but this exception has been recently 
taken away by the Mercantile Law Amendment Act, 1865, 19 & 20 Vict. 


c. 97, 8. 9. 
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AGENT. 





Indebitatus Count for Work, etc., done by an Agent (a). 


Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the plaintiff, by him done, performed, 
and bestowed as the agent of and for the defendant, and otherwise, 
for the defendant at his request, and for commission and reward 
due from the defendant to the plaintiff in respect thereof. 


Indebitatus count for work, etc., done by a parliamentary agent: 
Abbott v. Rogers, 16C. B. 277 ; Bulmer v. Gilman, 4 M. & G. 108; 
by a commission agent, Lockwood v. Levick, 8C. B. N.S. 603; 
29 L. J. C. P. 340. 


By an agent employed to buy goods and draw bills for the price, 
against his employer for not accepting a bill: Huntley v. Sanderson, 
1C. & M. 467. 

By an agent employed to buy goods to a certain quantity against 
his employer, for countermanding the employment and refusing to ac- 
cept goods hought under the employment: Ireland v. Livingston, 
L. R. 2Q.B. 99; 36 L. J. Q. B. 50; see Juhaston v. Kershaw, L. B. 
2 Ex. 82; 36 L. J. Ex. 44. 

By afactor employed to sell goods according to description, against 
his employer for delivering goods not equal to the description, whereby 
the plaintiff was unable to fulfil his contract : Johnson v. Usborne, 
ILA. & hh. 549. 

By a clerical agent against his employer, for revoking his retainer 
to sell an advowson: Simpson v. Lamb, 17 C. B. 603; 25 L. J.C. P. 
113; and see Prickett v. Badger, 1 C. B. N.S. 296; 26 L. J.C. P. 
83; Green v. Bartlett, 14 C. B. N.S. 681; 32 L. J.C. P. 261. 





Against an Agent employed to sell Goods, for not accounting (b). 


That in consideration that the plaintiff would employ the defen- 
dant as his agent to sell and dispose of certain goods for the plain- 
tiff for reward to the defendant, the defendant promised the plain- 
tiff to sell and dispose of the said goods for the plaintiff, and on 
request to render to the plaintiff a true and just account of the said 
goods and of the sale and disposal thereof, and of the moneys aris- 
ing from such sale and disposal; and the plaintiff’ employed the 
defendant, and the defendant received and had the said goods, for 
the purpose and on the terms aforesaid; and all conditions were 
fulfilled, and all things happened, and all times elapsed necessary 
to entitle the plaintiff to maintain this action for the breach herein- 
after alleged ; yet the defendant did not render to the plaintiff a 
true or just or any other account of the said goods, or of the sale or 
disposal thereof, or of the moneys arising from such sale or disposal. 


(a) It would in general be sufficient for an agent to sue for his commission 
or the price of his services in the common count for work done, see ante, 
P. 40, as under that count any description of work may be given in evidence. 

t is usual, however, to describe the exact character in which the work has 
been done, as by a del credere agent, by a parliamentary agent, by a broker, 
post, p. 118; by an attorney, post, p. 82; etc. In such case it is prudent to 
add the words “ and_otherwise,” in order that the plaintiff may not be re- 
stricted in his proof. oe ° 

(8) An action will not lie against an agent for merely omitting to perform 
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Like counts: Topham vy. Braddick, 1 Taunt. 572 [where it was 
held that a demand of an account was necessar$\; Crosskey v. Milis, 


1C. M. & R. 298; Edgell v. Day, L. R. 1 C. P. 80. 


Against an Agent, for selling Goods for a less Price than ordered. 


That in consideration that the plaintiff would employ the defen- 
dant as his agent to sell certain goods for the plaintiff for reward to 
the defendant, the defendant promised the plaintiff to obey the law- 
ful and reasonable orders of the plaintiff in respect of the sale of the 
said goods ; and the plaintiff employed the defendant, and the de- 
fendant received and had the said goods for the purpose and on the 
terms aforesaid; and the plaintiff afterwards ordered the defendant 
as such agent not to sell the said goods at a price less than £ 
(the same being a lawful and reasonable order in that behalf); yet 
the defendant sold the said goods at a less price than £——. 

Against a corn-factor for selling wheat consigned to him at a less 
price than ordered: Smart v. Sandars, 3 C. B. 380. 





Against an Agent, for selling Goods on Credit contrary to orders. ' 


That in consideration that the plaintiff would employ the defen- 
dant as his agent to sell certain goods for the plaintiff for reward to 
the defendant, the defendant promised the plaintiff to sell the said 
goods for ready money and not otherwise; and the plaintiff em- 
ployed the defendant, and the defendant received and had the said 
goods for the purpose and on the terms aforesaid ; yet the defendant 
afterwards sold the said goods otherwise than for ready money, that 
is to say, on credit ; whereby the plaintiff has hitherto been deprived 
of the price and value of the said goods, and is likely to lose the 
same. 

Like counts: Earl Ferrers v. Robins, 2 C. M. & R. 152; Boor- 
man v. Brown, 3 Q. B. 511. 

Against an agent employed to purchase goods, for negligence tn 
accepting goods not agreeing with the description in the contract : 
ane v. Alexander, 1 B. & S. 234; 29 L. J. Q. B. 236; 30 

. 204. 

Against a ship agent, for making a charterparty with the freight 
EAE to himself instead of to his employer : Walshe v. Provan, 8 

x. 84d. 


Against an Agent, for not using due cure and diligence in collecting 
Moneys. 


That in consideration that the plaintiff would employ the defen- 
dant as his agent to collect certain moneys owing from divers per- 


a commission, unless he is bound by some contract or duty to undertake it ; 
but if he does undertake it, though gratuitously, he is liable to an action 
for misfeasance in the performance. (Hlsee v. Gatward, 5 T.R.148; Dart- 
nall v. Howard, 4 B. & C. 345; Whitehead v. Greetham, 2 Bing. 464; 
Hart v. Miles, 4.C. B. N.S. 371; 27 L.3.C. P. 218; Balfe v. West, 13 
C. B. 466 ; 22 L. J. C. P. 175.) 

An agent is not, in general, chargeable with interest or money retained 
by him which has not been demanded. (Turner v. Burkinshaw, L. BR. 
2 Ch. Ap. 488.) 
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sons to the plaintiff, for reward to the defendant, the defendant 

romised the plainti# to use due care and diligence in endeavour- 
ing to collect the same for the plaintiff; and the plaintiff employed 
the defendant accordingly for the purpose and on the terms afore- 
said, and a reasonable time for the performance of the said promise 
by the defendant elapsed; yet the defendant did not use due care 
or diligence in endeavouring to collect the said moneys for the plain- 
tiff; whereby the plaintiff has hitherto been deprived of the use of 
the said moneys, and is likely to Iose the same. 





Against an agent employed to get bills discounted for not dis- 
counting or returning them ; Mullett v. Huchison, 7 B. & C. 639 ; 
Alder v. Keighley, 15 M. & W. 117; for not applying the proceeds 
according to his instructions: ILart v. Miles, 4 C. 6. f .8. 371; 27 
L. J.C. P.218; against an agent employed to take up a bill, for neg- 
lecting to do so; see post, ** Bills of Erchange,” pp. 113, 114. 

Against an agent employed as manager of a bank, for negligently 
advancing money on bad security: Ward v. Greenland, 19 C. B.N.S. 
527. 


Against a del credere Agent on his Guarantee of the Price of 
Goods sold by him (a). 


That in consideration that the plaintiff would employ the defen- 
dant, as his del credere agent, to sell and dispose of certain goods 
for the plaintiff, for reward to the defendant, the defendant pro- 
mised the plaintiff to sell and dispose of the said goods for the 
plaintiff, and to be responsible to the plaintiff for the payment of 
the price of the same ; and the plaintiff employed the defendant as 
his del credere agent accordingly, and the defendant received and 
had the said goods for the purpose and on the terms aforesaid, and 
as such del credere agent suld and disposed of the said goods for 
the plaintiff, and all conditions were fulfilled, and all things hap- 
pened, and all times elapsed necessary to entitle the plaintiff to be 
paid the price of the said goods; yet the price ot the said goods 
is still due and unpaid to the plaintiff. os 

Like counts stating the terms of the sale: Couturier v. Hastie, 
8 Ex. 40; 9 Ex. 102; S.C. in H. L. 25 L. J. Ex. 253; Zanvaco v. 
Lucas, 1 E. & E. 581; 28 L. J. Q. B. 150; 301. 


Against a house agent employed to let a house upon a promise to 
take reasonable care that the person to whom he should let it should 
. a solvent person: Heys v. Tindall, 1 B. & 8.296; 30 L. J. Q. B. 
362. 


Against an Agent on the implied Warranty that he had Authority to 
contract with the Plaintiff (6). 


That in consideration that the plaintiff would enter into a con- 


(a) The agreement of a del credere agent is not in its immediate object a 
promise to answer for the debt of another within the 4th section of the 
Statute of Frauds, and therefore need not be in writing. (Couturier v. 
Hastie, 8 Ex. 40.) 

(5) This count must distinctly allege that the defendant had not the as- 
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tract with the defendant, as and assuming to be the agent of G. Z., 
for the sale by the plaintiff to the said G. H. of certain goods [or 
state generally the nature of the contract], the defendant promised 
the plaintiff that he was authorized by the said G. H. to make the 
said contract for him as his agent; and the plaintiff did enter into 
the said contract with the defendant, as and assuming to be the agent 
of the said G. H., and was always ready and willing to perform the 
same on his part; yet the defendant was not authorized by the said 
G. H. to make the said contract for him as his agent; by reason 
whereof the plaintiff was not able to enforce the performance of the 
said contract, and the same was not performed, and the plaintiff lost 
the benefit thereof, and was put to expense in performing the said 
contract on his part, and incurred expense in endeavouring to en- 
force the performance of the said contract, and in unsuccessfully 
suing the said G. H.in an action at law for the non-performance 
thereof, and has been obliged [or become liable] to pay divers costs 
to the said G. H. 

Like counts: Randell v. Trimen, 18 C. B. 786; 25 L. J. C. P. 
307; Simons v. Patchett,7 E. & B. 568; 26 L. J. Q. B. 195. 

Count against a broker on an implied warranty of authority to 
sell goods to the plaintiff: Hughes v. Graeme, 33 L. J. Q. B. 335. 

Count against an agent on a warranty that he had authority to let 
certain premises to the plaintiff, who was afterwards ejected there- 


sumed authority. A count which merely alleged that fhe plaintiff wa: 
nonsuited in an action against the principal by reason of the defendant de 
nying in that action that he had authority, was held bad on demurrer 
(Oxenham +. Smythe, 6 H. N. 690; 31 L. J. Ex. 110.) 

The measure of damnges in this action is the loss which the plaintiff ha: 
sustaitied by reason of the supposed contract not being binding : thus, wher. 
the vontract was for the sale of a ship at a certain price, which the plaintif 
afterwards resold at a less price, the measure of damages was the differenc: 
in price. (Simmons vy. Patchett, 7 E. & BV568; 26 L.00Q-B.195.) Anc 
where the contract was fur the purchase of goods, the measure of damage: 
was the difference between the contract price and the value of the good: 
under cumstances. (Huyhes v. Graeme, 33 L. J. Q. B. 335.) 

The plaintif is entitled to recover as special damage the costs of an un 
successful action against the alleged principal oh the contract (Randell v 
Trimen, supra, and see Richardson vy. Dunn, 8 C. B. N.S. 655; 30 L. 0 
C. P. 44), or of an unsuccessful suit for specific performance (Collen v 
Wright, 7 E. & B. 301; 26 L. J. Q. B. 147; 27 L. J. Q. B. 215), if suct 
action or suit would have been a valid and appropriate remedy against thx 
principal but for the want of authority m the agent to bind him. (Hughe; 
v. Graeme, supra; Pow v. Davis, supra). The liability to pay such cost: 
is sufficient to sustain the claim for special damage (Randall v. Roper, 1 EK 
B.& E. 84; 27 L. J. Q. B. 266; Spark v. Heslop, 1 E. & EB. 563; 28 L. 
J. Q. B. 197; Josling v. Irrine, 6 H. & N. 512; 30 L. J. Ex. 78), if pro- 
perly charged iu the declaration as a liability to pay and not as a payment 
made (Pritchet v. Boevey, 1 C. & M. 775) ; the allegation that the plaintiff 
had been “ put to expenses,” etc. was held sufficient to charge a liability 
though not paid. (Richardson v. Chusen, 10 Q. B. 756.) Where the con- 
tract made with the alleged principal is defective in form, the plaintiff can- 
not recover the costs of suing upon it; as where the plaintiff was let into 
possession of premises by the defendant under a supposed authority to let 
them, but upon # mere verbal agreement for a seven years’ lease, and was 
afterwards sued in ejectment by the owner, he could not recover against the 
supposed agent the costs of defending the ejectment. (Pow v. Daves, supra.) 
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is by the owner: Pow v. Davis, 1 B. & 8. 220; 30 L. J. Q. B. 
See other counts respecting agents: “‘ Attorney,” p. 82; ‘ Auc- 


tioneer,’. p.85; “ Broker,” p.118; and forms in tort, post, Chap. 
ITl., “ Agents.” 


AGISTMENT, 





Indebitatus Count for the Agistment of Horses and Cattle. 
Money payable by the defendant to the plaintiff for the agiatment, 
feeding, and taking care of horses and cattle by the plaintiff for the 
defendant at his request. 


Indebitatus Count for the Keep of Horses. 


Money payable by the defendant to the plaintiff for horse-meat, 
medicine, stabling, care, skill, and attendance, by the plaintiif, pro- 
vided and bestowed in feeding, keeping, and training horses and 
cattle for the defendant at his request. 


Indebitatus Count for the Use of Pasture. 


Money payable by the defendant to the plaintiff for the defen- 
dant’s use by the plaintiff's permission of pasture Jand of the plain- 
tiff, and the eatage of the grass growing thereon for the depasturing 
of cattle. 

A like count: Sutton v. Temple, 12 M. & W. 52. 


Against an Agister of Cattle for losing a Horse (a). 


That in consideration that the plaintiff delivered to the defendant 
a horse of the plaintiff, to be agisted, kept and taken care of by the 
defendant for the plaintiff, for reward to the defendant, .the defen- 
dant promised the plaintiff to agist, keep and take care of the said 
horse for the plaintiff; yet the defendant did not keep and take 
care of the said horae for the plaintiff; whereby the same was and 
1s lost to the plaintiff. 


ANNUITY, . 





On an Annuity Deed for Arrears. 


That the defendant, by deed dated the day of ——, a.p. ; 
granted to the plaintiff an annuity or yearly sum of £——, payable 
haif-yearly on the day of , and the day of , in 
every year from the day of ——, a.p. , for and during 
the life of the plaintiff, and thereby covenanted with the plaintiff to 


























(a2) The common-law duty of an agister of cattle with whom cattle are 
left to be fed, is to keep and take care of them and feed them, and permit 
the owner to retake them, but not to re-deliver them to him. (Broadmater 
v. Blot, Holt, N. P. C. 647; Corbett v. Puckington, 6 B. & C. 268, 271.) 
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pay the same to the plaintiff at the times and in the manner afore- 
said ; of which said annuity £ , being the amount of —— half- 
yearly payments thereof, is due and unpaid. 

Ltke counts: Randall v. Rigby, 4M. & W.130; Humphreys v. 
Jenkinson, 8 Ex. 684; Howkins vy. Bennet, 7 C. B. N.S. 507; 30 
L. J.C. P. 193. 

On a covenant in a deed of separation between husband and wife, to 
pay an annuity to the wife's trustee: Baynon v. Batley, 8 Bing. 256 ; 
Goslin v. Clark, 12 C. B. N.S. 681; Kendall v. Webster, 1 H. & C. 
440; 31 L. J. Ex. 492. 

On an annuity bond: see post, ‘ Bonds,” p.117. 





ApoTHEcaRY. See post, “ Afedical Attendance.’ 


APppPRaIsER. See post, ‘‘ Auctioneer,” p. 85. 


APPRENTICE. 


~ 





By the Apprentice against the Master, on the Indenture of 
Apprenticeship (a). 
That by an indenture of apprenticeship, dated the day of 
, A.D. , the plaintiff put himself apprentice to the defendant, 
to learn the defendant’s trade and business of a ,and with him, 
after the manner of an apprentice, to serve from the day of ; 
A.D. , for the term of ears thence next following, and 
the defendant thereby cavenanted with the plaintiff to instruct the 
plaintiff in his the defendant’s said trade and business, by the best 
means that he could, and to provide for the plaintiff sufficient meat, 
drink, lodging, and all other necessaries, during the said term ; 
and after the making of the said indenture, the plaintiff entered 
































(a) The covenants in an indenture of apprenticeship are, in general, in- 
dependent covenants ; and therefore misconduct on the part of the appren- 
tice 18 in gencral no defence to an action for a breach, on the part of the 
master, of the covenant to instruct and maintain the apprentice. (Winstone 
vy. Linn, 1 B.& C.460; Phillips v. Clift, 4H. & N.168; 28 1. J. Ex. 153.) 
But it is a good defence to an action for not teaching and providing for the 
apprentice, that he quitted the service without leave (Hughes v. Humphreys, 
6 B. & C. 680), or that he refused to be taught. (Raymond v. Menton, L. R. 
1 Ex. 244; 35 L. J. Ex.153.) And it is a good defence to an action against 
the father for the desertion of the apprentice, that the master had aban- 
doned one of three trades which he covenanted to teach. (£llen v. Topp, 
6 Ex. 424.) 

As to the right toa return of the premium on the death of the master or 
apprentice, see Therman v. Abell, 2 Vern. 64; Ex parte Pranierd, 3 B. 
& Ald. 257; In re Thompson, 1 Ex. 864; Hirst v. Tolson. 2 Mac. & G. 
184; 19 L. J.C. 441; Craven v. Stubbins, 34 L. J. C. 126. 

The Court of Chancery has no re jurisdiction to interfere between 
master and apprentice. (Webd v. England, 29 Beav. 44; 30 L. J.C. 222.) 
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into the said service of the defendant, with him after the manner of 
an apprentice to serve for the term aforesaid, and has always per- 
formed all things in the said indenture contained on his part to be 
performed ; yet the defendant, after the making of the said inden- 
ture and during the said term, did not nor would instruct the plain- 
tiff in his the defendant’s said trade and business, nor did nor would 
provide for the plaintiff sufficient meat, drink,Jodging, and other 
necessaries. [State the breach, according to the fact, in the terms gf 
the covenant broken. | 

Like counts by the father of the apprentice: Winstone v. Linn, 1 
B.& C.460; Hughes v. Humphreys, 6 B. & C.680; Dunn v. Sayles, 
5 Q. B. 685; Phillips v. Clift, 4H. & N. 168; 28 L. J. Ex. 153; 
Raymond v. Minton, L. R. 1 Ex. 244; 35 L. J. Ex. 153. 

A like count after an assignment of the indenture against the new 
master: Morris vy. Cox, 2 Mw & G. 659. 


By the Master against the Father of the Apprentice on the Indenture 
of Apprenticeship (a). 

That by an indenture of apprenticeship, dated the day of 
, A.D. , and made between G. B., therein described as the 
son of the defendant of the first part, the defendant of the second 
part, and the plaintiff of the third part, the said G. B., with the 
consent of the defendant, put himself apprentice to the plaintiff to 
learn his trade and business of a , and with him after the manner 
of an apprentice to serve from the day of ——, a.p. _ for’ 
the term of years thence next following, and the defendant 
thereby covenanted with the plaintiff amongst other things, that the 
said G. B. the plaintiff faithfully should serve, his secrets keep, hié 
lawful commands obey and do, and that he should not absent him- 
self from the plaintiff’s service day or night unlawfully, but in all 
things as a faithful apprentice should behave himself towards the 
plaintiff and all his during the same term; and after the making of 
the said indenture the plaintiff received the said G. B. into the 
plaintiff's said service as such apprentice for the term aforesaid, 
and has always performed and been ready and willing to perform all 
things in the said indenture on hia part to be performed ; yet the said 
G. B., after the making of the said indenture and during the said 























(a) The form of covenant usually inserted in indentures of apprentice- 
ship, ‘for the true performance of all and every the said covenants and 
agreements, each of the said parties bindeth himasclf unto the others by these 
presents,” is held to render the father liable fur the performance of the 
articles by the son. (Whitley v. Loftus, 8 Mod. 190; Branch v. Ewington, 
Doug. 518.) An action will not lie against an infant on a covenant m an 
indenture of apprenticeship. (Gilbert v. Fletcher, Cro. Car. 179; see 
Smith’s Mast. and Serv. 7, n. (2), 2nd ed.) An infant apprentice may bind 
himself by covenant by the custom of London. (Stanton’s case, Moore, 
135; Eden's case, 2 M. & 8. 226.) As to whether the apprentice, being a 
minor at the time of executing the indenture, can afterwards disaffirm hie 
execution, see 2. v. Hindringham, 6 T. R. 557; Cooper vy. Simmons,-7 
H. & N. 707; 31 L. J. M.C. 188. The father would still remain liable. 
(Cuming v. Hill, 3 B. & Ald. 59.) In an action against the father for re- 
moving the apprentice, the master is not entitled to prospective damages 
for the whole term, but only up to time of action brought. (Lewis v. 
Peachey or Peacey,1 H. & C. 518; 81 L. J. Ex. 496.) 
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term, unlM@wfully absented himself from the service of the plaintiff. 
raed ne breach according to the fact in the terms of the covenant 
roken. 
Like counts: Cuming v. Hill, 3 B. & Ald. 59; Eilen v. Topp, 6 
Ex. 424; Millership v. Brookes, 5 H. & N. 797; Cox v. Munecey, 
6 C. B. N. 8. 375. 


Count against a surety, a party to the indenture of apprenticeship, 
for nonpayment of the premium: Popham v. Jones, 13 C. B. 225. 


ARBITRATION AND AWARD (a). 





Indebitatus Count on an Award. 


Money payable by the defendant to the plaintiff for money 
awarded by G. H. to be paid by. the defendant to the plaintiff, by 
an award of the said G. H., made under a submission to his arbi- 
tration by the plaintiff and defendant, of matters in difference be- 
tween them. 

Like counts: Sim v. Edmands, 15 C. B. 240; Everest v. Ritchie, 
7H. & N. 698; 31 L. J. Ex. 350. 


Indebitatus Count on an Umpirage. 
Money payable by the defendant to the plaintiff for money 


(a) Where the submission to arbitration cannot be made a rule of court 
(a very unusual case since the C. L. P. Act, 1854, s. 17), the award can only 
be enfareed by action. An award can, in general, be enforced either by 
action or, When made a rule of court, by attachment, or, if if be an award 
to pay money, by execution under the 1 & 2 Vict.c.110, 8.18. The latter 
are the more speedy and convenient remedies; but if there be any doubt 
about the validity of the award, the Court will not interfere to give these 
summary remedies, and the party will be left to an action. (2 Chit. Pr. 
6th ed. 1694.) The Court will not order payment of money under an 
award whicre a legal set-off might be pleaded to an action upon it. (Swayne 
v. White, 31 L. J. Q. B. 260.) 2 

An award may be enforced by suit in equity for specific performance, 
although made arule of court. (Blackett v. Bates, L.R. 1 Ch. Ap. 117; 
34. L. J. C. 515.) 

The limitation of an action of debt upon any award where the submis- 
sion is not by specialty, is six years. (3 & 4 Will. 1V.c, 42,58. 3; see post, 
Chap. V., * Limitations.” ) 

On anaward for the payment of money the indebitatus count. is sufficient ; 
but a special count is more convenient, in case of the action going to trial, 
because under the former the plea of the general issue disputes the submis- 
sion and all the proceedings necessary to support the award, whereas 
under the latter form of count all the allegations are admitted which are 
not specifically traversed. (See “ Pleas, “ Arbitration,” post, Chap. V.) 

On an award directing the payment of money on a certain day, interest 
may be recovered by action after a demand of payment duly made on the 
day ; or after a demand made at any time, if no day is fixed by the award. 
(Pinhorn v. Tuckington, 3 Camp.468; Johnson v. Durant,4C.& P. 327.) But 
such interest cannot be recovered on a motion for an attachment (Churcher 
v. Stringer, 2B. & Ad. 777); nor on an execution under the 1 & 2 Vict. 
c. 110. (Doe v. Squire, 2 Dowl. N. 8. 327.) 
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awarded by G. H. to be paid by the defendant to the ptaintiff, by 
an umpirage of the said G. H., duly appointed an umpire in that 
behalf by K. Z. and M. N., under a submission by the plaintiff and 
the defendant of matters in difference between them to the arbi- 
tration of the said K. DL. and WM. N., or of an umpire to be appointed 
by them in that behalf, in case they should disagree in making an 
award, as in fact they did, 





Indebitatus Count for the Costs of an Action and Reference due 
under an Award (a). 


Money payable by the defendant to the plaintiff for the costs, duly 
taxed and allowed to the plaintiff of a certain action, and of a re- 
ference and award in respect thereof, awarded by G. H. to be paid 
by the defendant to the plaintiff, by an award of the said G. H. 
made under a submission to his arbitration by the plaintiff and de- 
fendant of the said action, and of the costs of the said action, refer- 
ence, and award. 

Like counts: Law v. Blackburrow, 14 C. B. 77; Holdsworth v. 
Barsham, 31 L. J. Q. B. 145. a 


On an Award made under a Reference hy a Judge's Order by con- 
sent of an Action and of all matters in difference between the Par- 
ties. 


That before and at the time of the making of the order herein- 
after mentioned, the plaintiff had commenced an action in the court 
of —— against the defendant for the recovery of a certain debt 
claimed to be due from the defendant to the plaintiff, and other 
matters in difference were then depending between the plaintiff and 
the defendant ; and thereupon by an crder made on the day of 
——, A.D. , in the said action by one of the judges of the said 
court, with the consent of the plaintiff and the defendant, it was or- 
dered that the said action and all matters in difference between the 
said eee should be referred to the arbitration of G. H., so as he 
should make and publish his award in writing of and concerning 
the said matters referred, ready to be delivered to the said parties 
on or before the ——~ day of ——. a.p. , or any further day to 
which the said arbitrator should enlarge the time for making the 
said award not later than the day of , A.D. , and that 
the plaintiff and the defendant should in all things abide by, per- 
form, and keep the said award, and that the costs of the said action 
should abide the event thereof, and the costs of the said reference 
and award should be in the discretion of the said arbitrator; and the 
said G. H.in pursuance of the said order took upon himself the said 
reference, and after having duly enlarged the time for making the 
said award until the day of , A.D. » before that day [or, 
if’ the arbitrator's power to enlarge the time had expired, and a 
second judge's order had been obtained for that purpose, it may be 
averred thus: And the said G. H. did not make any award on or 





























(a) Where by the submission the costs are in the discretion of the arbi- 
trator, and he awards costs to be paid by one of the parties without assess- 
ing the amount, an action cannot be brought to recover the costs until the 
amount has been ascertained by taxation. (Holdsworth v. Barsham, supra.) 
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before the said —— day of ——, a.p. , and by an order made 
on the ——— day of , AD. , in the said action, by one of the 
judges of the said Court, with the consent of the plaintiff and the 
defendant, it was ordered that the time for the making of the said 
award should be enlarged until the —~ day of ——, a.p.——, and 
after the making of the last-mentioned order, and before the last- 
mentioned day, the said G. H.] made and published his award in 
writing respecting the said matters referred, ready to be delivered 
to the said parties, and thereby determined the said action in favour 
of the plaintiff, and awarded that he was entitled to recover therein 
from the defendant £—— for his said debt, and that the defendant 
*should pay the said £ to the plaintiff, and that the defendant 
was further indebted to the plaintiff in £ in respect of the said 
other matters in difference between them, and that the defendant 
should pay the said £ to the plaintiff, and that the defendant 
should pay his own costs of the said reference, and the costs of the 
said award, and should pay to the plaintiff his the plaintiff's costs of 
the said reference; and the plaintiff's costs of the said action and of 
the said reference and the costs of the said award were duly taxed 
at £ , and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to be paid the 
said sums of £——, £ , and £——>; yet the defendant did not 
pay to the plaintiff the said sums of £——, £ ,and £——, or any 
of them. 

Like counts: Gisborne v. Hart, 5 M. & W. 50; Sutcliffe v. 
Brooke, 3 D. & L. 302; Dresser v. Stansfield, 14 M. & W. 822; 
Hawkins vy. Benton, 8 Q. B. 479; Harrison v. Creswick, 13 C. B. 
399; Armitage v. Coates, 4 Ex. 641; Hatton v. Royle, 3 H. & N. 
500; Lievesley v. Gilmore, L. R.1C. P. 570; 35 L. J. C. P. 381. 

A like count on a reference of an action of ejectment: Mays v. 
Cannell, 15 C. B. 107. 

On an award under a reference by an order of nist prius: Bonner 
v. Charlton, 5 East. 139. 

On an award under a reference by an order in Chancery: Dowse 


v. Coxe, 3 Bing. 20. 





























Upon an Umpirage made under an Agreement of Reference. 


That before and at the time of the making of the agreement here- 
inafter mentioned, matters in difference were depending between the 
plantiff and the defendant ; and thereupon, by an agreement dated 
the day of ——, a.p. , it was agreed by and between the 
plaintiff and the defendant that the said matters in difference should 
be, and the same were thereby referred to the arbitration of G. H. 
and J. K., or in case they should disagree then to the umpirage of 
such person as the said G. H. and J. A. should in manner therein 
mentioned appoint in that behalf, so as the said arbitrators or um- 

ire should make their award or his umpirage in writing ready to 
be delivered to the said parties on or before the day of ; 
A.D. ——, or on or before such other day as the said arbitrators or 
umpire should in manner therein mentioned appoint, and that the 
costs of the said reference and award or umpirage should be in the 
discretion of the said arbitrators or umpire, and that the plaintiff and 
the defendant would in all things abide by, perform, and keep the said 
award or umpirage; and the said G. H. and J. K. took upon them- 
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selves the said reference, and duly appointed Z. M. to be such um- 
pire as aforesaid; and the said G. H. and J. K. having disagreed in 
the said reference the said LZ. M. afterwards took upon himself the 
said umpirage, and having duly enlarged the time for making his 
umpirage in the premises until the ——- day of ——, a.p. , di 
before that day make and publish his umpirage in writing respecting 
the said matters referred ready to be delivered to the said parties, 
and thereby awarded that £——- was due and owing from the de- 
fendant to the plaintiff in respect of the said matters referred, [and 
that certain plate and books in the said umpirage particularly men- 
tioned, and the ownership of which was part of the said matters re- 
terred as aforesaid, belonged to the plaintiff,] and that the defendante 
should pay the said £ to the plaintiff, [and deliver to him the 
said plate and books respectively, ; on or before the day of —— 
then next, and that the plaintilt and the defendant should each pay 
one half of the costs of the said umpirage. and should each pa 
his own costs of the said reference; and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to be paid the said £ fand to have the said plate 
and books delivered to him respectively]; yet the defendant has 
not paid the said £ for delivered the said plate or books] 
to the plaintiff. [Jf the costs ave also sued for, the averment and 
breach must be extended accordingly: see the last form. 

















Count on a reference to a single arbitrator: Roberts v. Eber- 
hardt,.3 C. BL. N.S. 482; 27 L. J.C. P. 70; Smith v. Truwsdale, 
3H. & B. 83; Hatton v. Royle, 3H. & N. 500. 

Count on areference to three urbitrators : Duckworth v. Harrison, 
4M. & W. 432. 

Count on a reference by agreement to two arbitrators and a third 
eas bythem: Bates v. Townley, 1 x. 572; Wade v. Dowling, 
4H. & B. 41; Williams v. Wilson, 9 Ex. 90; 23 L. J. Ex. 17. 

Like counts against erccutors: Dowse v. Core, 3 Bing. 20; Rid- 
i Mf Sutton, 5 Bing. 200; Williamsv. Wilson, 9 Ex. 90; 23 L. J. 

x. 17, 


On an arbitration bond conditioned tu perform the award: Welch 
v. Lredand, 6 East, 613; Ferrer v. Oven, 7 B. & C. 427. 


Count for the breach of an agreement contained in a contract to 
refer to arbitration all disputes which might arise as to the contract 
(a): Livingston v. Ralli,5 KE. & B. 132; 24 L. J. Q. B. 269; Beckh 
v. Page, i C.B. N.S. 708; 281.5. C. P. 164, 


(a) This action is maintainable, but will not in general serve any useful 
purpose, as the damages can only be nominal (Livingston v. Ralli, 5 E. & 
B. 132; 24 L. J. Q. B. 269); unless the performance of the agreement 
is Secured by a stipulation for liquidated damages in caso of breach. (See 
Street v. Rigby, 6 Vesey, $14.) It may be asehally adopted in those cases 
where, by the terms of a contract, the price or damages have to be ascer- 
tained by arbitration as a condition precedent. to their recovery by action. 
(See Avery v. Scott, 8 Ex. 487; 25 L. J. Ex. 308; Goldstone v. Osborn, 
2 C. & P. 551.) 

¢ Agreements to refer cither cxisting or future differences to arbitration 
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For refusing to choose an arbitrator: Marsack v. Webber, 6 FH. 
& N.1; 29L.J.Q. B.109. « 

For refusing to appoint a valuer to ascertain damages in pursu- 
ance of an agreement : Thomas v. Frederics, 10 Q. B. 775. 

Count upon an agreement of reference for revoking the arbitrator's 
authority: Warburton v. Storr, 4 B. & C. 103. 


Special count by arbitrators for their fees against the parties 
liable to the costs under the award: Hoggins v. Gordon, 3Q. B. 
466 (a). 


ASSIGNEE oF Dessr (bd). 





the Assignee of a Debt under the Companies Act, 1862, 
ss. 95, 157 (e). 


(See as to commencement, p.27.) That the defendant was indebted 
to the Company, being a company registered under, and sub- 
ject to the provisions of the Companies Act, 1862, for money pay- 
able by the defendant to the said company for goods sold and 





are now of much greater value and importance than they were before the 
C. L. P. Act, 1854, ss. 11, 12,13. By the first of these sections the Court 
or a judge may, under the circumstances therein mentioned, stay the pro- 
ceedings in any action brought in contravention of such an agreement con- 
tained in any deed or instrument in writing made after the Act came into 
operation. 

(a) This case was decided on demurrer, whereby the special contract 
charged in the declaration to pay according to the award was admitted. As 
to the contract made in fact with the arbitrators in respect of their com- 
pensation and the manner of suing upon it, see Bates v. Townley, 2 Ex. 
165 ; Re Coombs, 4 Ex. 841. An arbitrator gencrally protects himself by 
retaining his lien upon the award until lis fees are paid. If an excessive 
charge is paid to him in order to take up the award, the party paying it 
may recover back the overcharge in an action for money had and received. 
(Barnes v. Braithwaite, 2 H. & N. 569; and see ante, p. 50.) It is 
doubtful whether an arbitrator can assess his fees in the award. (Threlfall 
v. Fanshawe, 19 L. J. Q. B. 334; Parkinson v. Smith, 30 L. J. Q. B. 178.) 

(6) A debt or other chose in action is not, in genera), assignable at law, 
80 a8 to enable the assignee to sue in his own name (Co. Lit. 214¢@; 
2326; 2 Blackstone’s Com. 442); but it is assignable in equity, and the 
assignee may use the name of the assignor, as nominal plant, in an ace 
tion at law to recover it. (Story, Eg. Jur. 1057; Row v. Dawson, 1 Ves.. 
sen. 831; 2 White & Tudor, L. C. 3rd ed. 667; Powles v. Innes, 11M. 
& W.10; 2 Chit. Pr. 12 ed. 1385; and see the Mercantile Law Amend- 
ment Act, 1856, 19 & 20 Vict. c. 97, s. 5.) Some contracts, however, are as- 
signable at law, by the custom of merchants or by statute, as bills of exchange 
and promissory notes, see post, p. 97; bills of lading, see post, p. 129; bail 
bonds, see post, p. 86; administration bonds, see post, p. 118; and see the 
contracts referred to in the text above. In all such cases the assignee may 
sue in his own name. 

(c) By the Companies Act, 1862 (25 & 26 Vict. c. 89), 8. 95, the official 
liquidators, in case of the winding up of the company by the Court, may sell 
things in action of the company, with power to transfer the same; and by 
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delivered by the said company to the defendant [or state the d:ll, 
note, bond, or other debt or chose in action, according to the fact, 
with a breach if necessary]; and afterwards the said company was 
duly wound up voluntarily [or by the High Court of Chancery, or 
as the case may be, having jurisdiction in that behalf] under and 
according to the provisions of the said Act, and under such wind- 
ing up liquidators [or official liquidators] were duly appointed for 
the purpose of winding up the affairs of the said company and 
distributing the property of the same; and thereupon afterwards the 
said liquidators [or cfficial liquidators] sold, transferred, and assigned 
the said debt [or as the case may be), the same being a thing in ac- 
tion of the said company, to the plaintiff 1m pursuance of the said 
Act, and the same is still due and unpaid. 





By the Assiqnee of a Bond under the Companies Clauses Consolt- 
dation Act, 1845, ss. 46, 47: see post, ‘ Bond,” p. 118. 

By the Assignee of a Bail-bond : see post ‘‘ Bail-bond,” p. 86. 

Counts by and against Assignecs of Terms and Reversions : see 
post, “ Landlord and Tenant.” 


ASSIGNEES OF a BaNnkRvpt (a). 





Judebitatus Count by the Assignees of a Bankrupt upon Causes of 
Action accrued before the Bankruptcy, and upon Accounts stated 
with the Assignees. 


(Commence with form, ante, p. 24.) Moncey payable by the de- 
fendant to the plaintiffs as assignees as aforesaid, for goods sold and 
delivered by the said FE. F. before he became bankrupt, to the de- 
fendant, and for goods then bargained and sold by the said L. F. 


s. 133 the liquidators, in the case of a voluntary winding up of the com- 
pany, may exercise all the powers given to official liquidators. Then, by 
s. 157, it is provided that any person to whom anything in action belong- 
ing to the company is assigned in pursuance of the Act, may bring or de- 
fend any action or suit relating to such thing in action in his own name. 


(a) Actioas by assignees of a bankrupt.|—Under the Bankrupt Law Con- 
solidation Act, 1849, 12 & 13 Vict. c. 106, an official assignee was appointed 
iinmediately upon an adjudication, to act as sole assignee until the appoint- 
ment of other assignees by the creditors (ss. 40, 102); when the lutter were 
chosen (3, 139), they became on their appointment joint assignees with him 
ofthe bankrupt’s estate. 

The personal estate of the bankrupt vested in the assignees thus ap- 
pointed, under the 141et section of the Act, which enacted that, “ when any 
person shall have been adjudged a bankrupt, all his personal estate and 
effects, present and future, wheresoever the same may be found or known 
and all property which he may purchase, or which may revert, descend, be 
devised or bequeathed, or come to him before he shall have obtained his 
certificate, and all debts due or to be due to him, wheresoever the same 
may be found or known, and the property, mght, and interest in such 
debts shall become absolutely vested in the assignecs for the time being, for 
the benefit of the creditors of the bankrupt, by virtue of their appoint- 
ment; and after such appointment, neither the bankrupt nor any person 
claiming through or under him shall have power to recover the same, nor 
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to the defendant, and for work then done and materials then pro- 
vided ay the said E. F’ for the defendant at his request, and for 
money then lent by the said #. F. to the defendant, and for money 
then paid by the said #. F. for the defendant at his request, and 
for money then received by the defendant for the use of the said 
FE. F., and for interest upon money then due from the defendant to 
the said #. £., and then forborne at interest by the said EZ. F. to 
the defendant at his request, and for money found to be due from 
the defendant to the said #. F. on accounts then stated between 
them, and for money found to be due from the defendant to the 
plaintiffs, as assignees as aforesaid, on accounts stated between the 
plaintiffs, as assignees as aforesaid, and the defendant. 





to make any release or discharge thereof, neither shall the same be attached 
as the debt of the bankrupt by any person according to the custom of the 
city of London, or otherwise ; but such assignees shall have like remedy to 
recover the same in their own names as the bankrupt himself might hare 
had if he had not been adjudged bankrupt.” 

i The real estate of the bankrupt vested in the assignee in a similar manner 

s. 142. 

"Re s. 153, it was enacted that “the assignees, with the leave of the Court 
first obtained, upon application to such Court, but not otherwise, may com- 
mence, prosecute, or defend any action at law or suit in equity which the 
bankrupt might have commenced and prosecuted or defended ; and in such 
case the costs to which they may be put in respect of such suit or action 
shall be allowed out of the proceeds of the estate and effects of the bank- 
rupt ; and with like leave of the Court, after notice to such creditors, and 
subject to such condition (if any) as to obtaining the consent of creditors, 
or any proportion of them, as the Court shall think fit to direct, the assign- 
ees may take such reasonable part of any debts due to the bankrupt’s 
estate as may by composition be gotten, or give time to take security for 
the payment of such debts, and may submit to arbitration any differ- 
ence or dispute between the assignees and any other person for, or on 
account, or by reason of anything relating to the estate and effects of the 
bankrupt.” 

By s. 157, “whenever an assignee shall die or be removed, or a new 
assignee shall be cliosen, no action at law or suit in equity shall be thereby 
abated, but the Court in which any action or suit is depending may, upon 
the suggestion of such death or removal and new choice, allow the name of 
the surviving or new assignee to be substituted in the place of the former ; 
and such action or suit shall be prosecuted in the name or names of the 
said surviving or new assignee or assignees, in the same manner as if he had 
originally commenced the same.” 

The Bankruptcy Act, 1861, 24 & 25 Vict. c. 134, has made material 
alterations in the law respecting the appoiutment of assignees and their 
rights of action. The sections of the Bankrupt Law Consolidation Act, 
1849, abore cited, are not repealed, except as far as they are inconsistent 
with the new Act. 

The official assignee is now appointed by the Court as before, under 
the old Act, s. 102; and by s. 108 of the new Act it is provided that, 
‘immediately on adjudication, it shall be the duty of the official assignee 
to take possession of the bankrupt’s estate, and to retain possession thereof 
until the appointment of a creditors’ assignee.” 

As to the choice of a creditors’ assignee, s. 116 enacts that, “at the first 
mecting of creditors, or any adjournment thereof, it shall be competent to 
the majority in value of the creditors who have proved debts, to choose an 
assignee or assignees of the bankrupt’s estate and effects, to be called the 
creditors’ assignee.” And by s. 117, “upon the appointment of the credi- 
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tors’ assignee, all the estate, both real and personal, of the bankrupt shall 
be devested out of the official assignee, and vested in the creditors’ assignee. 

The effect of these sections, combined with the former law, seems to be, 
that the official assignee is sole assignee of the estate of the bankrupt, and 
entitled to sue in respect thereof until the appointment of the creditors’ 
assignee (subject to the effect which the appointment of the creditors’ 
assignee might afterwards have on any action pending). The subsequent 
rights and duties of the official and creditors’ assignees are more particu- 
larly described in the following sections :— 

By s. 127, “the creditors’ assignee shall manage and, except as herein 
provided (see the next section), realize and recover the estate belonging to 
the bankrupt wherever situated, and convert the same into money.” By 
8. 128, “the official assignee shall collect, realize, and recover every debt 
due to the estate, the amount of which shall not exceed the sum of ten 
pounds; and as to all such sums of money he shall be, and shall be deemed 
sole assignee of the estate, notwithstunding the appointment of a creditors’ 
assignee.” 

Hence it appears that the right of action (except in cases falling under 
sect. 182 infra) for debis due to the estate, depends upon whether the debt 
exceeds ten pounds or not; in the former case the creditors’ assignees being 
the proper plaintiffs, and in the latter the official assignee only being entitled 
to sue. But it should seem that there can be no objection to the official 
assignee claiming several debts to any aggregate amount in one action, pro- 
vided each separate debt does not exceed the amount for which he is en- 
titled to sue. 

It would seem also that when the cause of action is not a debt, but un- 
liquidated damages, the creditors’ assignee should sue. See Dixon’s ‘Lush’s 
Practice,’ p. 51. 

In indebitatus counts the right of the plaintiff will be sufficiently averred 
by the claim for money payable by the defendant to the plaintiff “as such 
assignee as aforesaid,” but in other cases it may be advisable to insert an 
express allegation in the declaration, that the debts cluimed are such as the 
assignee who is bringing the action is entitled to recover. The following 
form may be used for this purpose, and may be inserted after the statement 
of the causes of action, and iminediately before the words, ‘‘ And the plain- 
tiff, as assignee as aforesaid, claims £ ;” “And the plaintiff says that 
the said several moneys ure debts due to the estate of the said bankrupt 
which the plaintiff, as such assignee as aforesaid, is entitled to recover in 
this action by virtue of the said statutes.” 

If the official assignee sucs as sole assignee, after an order of dischargo of 
the creditors’ assignee, under s. 182 (énfra), the last averment would not 
be quer but it may be advisable to insert an allegation, showing that 
the plaintiff is entitled to sue as sole assignee under that section, when the 
amount of the debt will be immaterial. 

By a. 182, ‘‘ where the creditors’ assignee has obtained an order of dis- 
charge, the official assignee first appointed in the matter of the bankruptcy 
shall, as to any estate and effects of the bankrupt not reulized at the time 
of auch order of discharge, and as to all debts then remaining uncollected, 
and which shall not have been sold in manner herein provided, and as to 
any future-acquired property of the bankrupt, if made liable to the credi- 
tors under the conditions of discharge, represent. the estate in all respects 
as the sole assignee thereof, and shall have and cxercise all the rights, duties, 
powers, and authorities conferred by this Act upon official and creditors’ 
assignees.” 

1f there is more than one creditors’ assignee, they must all join in suing. 
(Snelgrove v. Hunt, 2 Stark. 424; Jones v. Smith, 1 Ex. 831; and sce 
post, Chap. V., “ Assignees.’”’) 
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Indebitatus Count by the Assignees of a Bankrupt upon Causes of 
Action accrued after the Bankruptcy. 


(Commence with form, ante, p. 24.) Money payable by the de- 
fendant to the plaintiffs, as assignees as aforesaid, for goods sold 
and delivered by the plaintiffs, as assignees as aforesaid, to the de- 
fendant, and for goods bargained and sold by the plaintiffs, as as- 
signees as aforesaid, to the defendant, and for work done and ma- 
terials provided by the pluintiffs, as assignees as aforesaid, for the 
defendant at his request, and for money received by the defendant 
for the use of the plaintiffs, as assignees as aforesaid, and for interest 
een money due from the defendant to the plaintiffs, as assignees as 
aforesaid, and forburne at interest by the plaintiffs, as assignees as 
aforesaid, to the defendant at his request, and for money found to 
be due from the defendant to the plaintiffs, as assignees as aforesaid, 
upon accounts stated between the plaintiffs, as assignees as aforesaid, 
and the defendant. 


Indebitatus Count by the Assignees of a Bankrupt Partner jointly 
with the Solvent Partner (a). 


(Commence with the form, ante, p. 24.) Money payable by the 
defendant to the said A. B. and to the said C. D. and E. F. as as- 
signees as aforesaid, for goods sold and delivered by the said A. B. 
and the said G. Hf. before he became bankrupt to the defendant, 
and for goods then bargained and sold by the said A. B. and the said 
G. i. to the defendant, and for work then done and materials then 

rovided by the said A. B. and the said G. ZH. for the defendant at 

is request, and for money then lent by the said 4. B. and the said 
G. H. to the defendant, and for money then paid by the said A. B. 
and the said G. H. for the defendant at his request, and for money 
then received by the defendant for the use of the said A. B. and the 
said G. H7., and for interest upon inoney then due from the defen- 
dant to the said .4. B. and the said G. H., and then forborne at 
interest by them to the defendant at his request, and for money 
found to be due from the defendant to the said A. B. and the said 
G. H. on accounts then stated between them. 


(a) The Bankrupt Law Consolidation Act, 1849, s. 152, enacts, ‘‘ That 
if any person adjudged bankrupt shall at the time of the adjudication of 
bankruptcy be a member of a firm, it shall be lawful for the Court to autho- 
nze the assignees, upon their application, to commence or prosecute any 
action at law or suit mm equity, in the name of such assignees and of the 
remaining partner, against any debtor of the partnership, and such judg- 
ment, decree, or order may be obtained therein, as if such action or suit 
had been instituted with the consent of such partner, and if such partner 
suall exccute any release of the debt or clemand for which such action or 
Buit is instituted, such release shall be void ; provided that every such part- 
ner shall have notice given him of such application, and be at liberty to 
show cause againat it, and, if no benefit be claimed by him by virtue of the 
said proceeding, shall be indemnified against the payment of any costs in 
respect of such action or suit, in such manner as the Court may direct ; and 
that it shall be lawful for such Court, upon the application of such partner, 
to direct that he may receive so much of the proceeds of such action or suit 
as such Court shall direct.” 
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Special Count by the Assignees of a Bankrupt for not accepting 
Goods sold by him. 


(Commence with form, ante, p. 24.) That before the said #. F. 
became bankrupt, he bargained and sold to the defendant, and the 
defendant bought of the said KF. F. certain goods, that is to say 
[state the kind of aoods generally], to be delivered by the said F. F. 
to the defendant, and to be accepted by the defendant, at the price 
of £——, to be paid by the defendant to the said E. F. in cash 
upon the delivery of the said goods [or as the case may be, accordin 
to the terms of the contract]; and all conditions have been fulfilled, 
and all things have happened, and all times have elapsed necessary 
to entitle the said E. F. before he became bankrupt [or the plain- 
tiffs as assignees as aforesaid] to the performance of the said contract 
by the defendant ; yet the defendant has not accepted the said goods, 
or paid the said price thereof. 

A ike count for not paying for the goods sold by an acceptance : 
Groom v. West, 8 A. & E. 758. 


By the Assignee of Book-debts sold to him by the Assignees of a 
Bankrupt under the Bankruptcy Act, 1861, s. 137 (a). 


That the defendant, before and at the time when G. H. became 
bankrupt as hereinafter mentioned, was indebted to the said G. HZ. in 
£—— for money payable by the defendant to the said G. H. for 
goods sold and delivered by the said G. H. to the defendant [or as 
the case may be, stating the debts according to the facts} ; and the said 
G. H., after the passing of the Bankruptcy Act, 1861, committed an 
act of bankruptcy, and became and was a bankrupt within the 
meaning of the statutes then in force concerning bankrupts, and a 
petition for adjudication of bankruptcy against the said G. HT. was 
duly filed in the Court of Bankruptcy in London according to the 
said. statutes, and such proceedings were thereupon had in the mat- 
ter of the said petition that the said G. H. was duly adjudged bank- 
rupt, and J. Jt. was then duly appointed by the said Court to be, 
and became and was the official assignee of the estate and effects of 
the said G. H. under his said bankruptcy, and L. Mf. and N. O. 
were afterwards duly chosen and appointed and became and were 
creditors’ assignees of the said estate and effects, and all things ne- 
cessary in that behalf having happened and been done, the said 


(a) By the Bankruptcy Act, 1861, s. 137, it is enactéd that at any time 
after the expiration of twelve months from adjudication, or at any earlier 
period, with the approbation of the Court, the assignees may sell by auction 
or tender, or, with the sanction of the Court, by private contract, all or any 
of the book-debts due or growing due to the bankrupt, and the books re- 
lating thereto, and the goodwill of his trade or business, and assign the 
same to the purchaser; and such purchaser shall, by virtue of the assign- 
ment, have power to sue in his own name for the debts assigned to him, as 
effectually, and with the same privileges concerning proof of the requisites 
of bankruptcy and other matters, as the assignee himself. 

The corresponding enactment of the Bankrupt Law Consolidation Act, 
1849, s. 188, is repealed by the new Act. The terms of that section are 
slightly different, but a declaration may be framed upon it by making the 
necessary alterations in the above form. 

As to what are book-debts, see Shipley v. Marshall, 14 C. B. N. 8. 566; 
32 L. J.C. P. 258; Ex parte Roberts, 33 L. J. B. 8. 
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debts hereinbefore mentioned became and were vested in the said 
assignees, or some or one of them, as assignees aforesaid ; and after- 
wards and at the expiration of twelve calendar months from the 
said adjudication [or, if at an earlier period, with the approbation 
of the said Court], the said J. K., Z. M., and N. Q. sold by auction 
[or by tender, or, with the sanction of the said Court, by private 
contract] the said debts, the same being book-debts due [or grow- 
ing due]j to the said G. H., and assigned the same to the plaintiff ; 
and the said debts are still due and unpaid, and all conditions have 
been performed, and all things have happened, and all times have 
elapsed, necessary to vest the said debts in the plaintiff, and to 
entitle him, as such assignee as aforesaid, to sue for and recover the 
same from the defendant. 


By a Trustee under the Arrangement Clauses in the Bankruptcy 
Act, 1861, s. 197: see ante, p. 24. 

By the official assignee of an Insolvent Debtor under the Arrange- 
ment Clauses in the Bankrupt Law Consolidation Act, 1849; see 
ante, p. 26. 





Count by the assignees under an Irish bankruptcy upon causes of 
action accrued to the bankrupt in England: Ferguson v. Spenser, 
1M. & G. 987. 

Count by the trustee of a Scotch bankrupt: Macfarlane v. Norris, 
2B. & S. 783; 31 L. J. Q. B. 245. 

Count by the syndics of a French bankrupt: Alivon v. Furnival, 
1C. M. & R. 277. 


Special counts on contracts made with the bankrupt, not executed 
before the bankruptcy, and adopted by the assignees: Gibson v. 
Carruthers, 8 M. & W. 321; Lawrence v. Knowles, 5 Bing. N. C. 
399; Twemlow v. Askey, 6 Dow]: 597. 

Counts by the ussiquees of a bankrupt or insolvent on bills and 
notes: see Bills of Exchange,” post, p. 103. 


ASSIGNEES OF AN INSOLVENT (a). 





Indebitatus Count by the Assignees of an Insolvent upon Causes of 
Action accrued to the Insolvent, and Accounts stated with the 
Assignees. 


(Commence with the form, ante, p. 25.) Money payable by the 
defendant to the plaintiffs, as assignees as aforesaid, for goods sold 
and delivered by the said E. F. before he was devested of his debts, 
estate, and effects under the said statutes, to the defendant, and for 
goods then bargained and sold by the said E. F. to the defendant, 
and for work then done and materials then provided by the said 
E.. F. for the defendant at his request, and for money then lent by 
the said #. F. to the defendant, and for money then paid by the 
said KE. F. for the defendant at his request, and for money then 
received by the defendant for the use of the said #. F., and for 


atmo 








(a) As to these forms, see ante, p. 25, n. (a). ‘ 
E 


§2 Counts in Actions on Contracts. 


interest upon money then due from the defendant to the said E._ . 
and by him then forborne at interest to the defendant at his request, 
and for money found to be due from the defendant to the said 
E. F. on accounts then stated between them, and for money found 
to be due from the defendant to the plaintiffs, as assignees as afore- 
said, on accounts stated between the plaintiffs, as assignees as afore- 
said, and the defendant. 





Indebitatus Count upon Causes of Action accrued to the Assignees. 


(Commence with the form, ante, p. 25.) Money payable by the 
defendant to the plaintiffs. as assignees as aforesaid, for goods sold 
and delivered by the plaintiffs, as assignecs as aforesnid, to the de- 
fendant, and for goods bargained and sold by the plaintiffs, as 
assignees as aforesaid, to the defendant, and for work done and 
materials provided by the plaintiffs, as assignees as aforesaid, for 
the siefendant at his request, and for money received by the de- 
fendant for the use of che plaintiffs, as assignees as aforesaid, and 
for money found to be due from the defendant to the plaintiffs, as 
assignees as aforesaid, on accounts stated between the plaintiffs, as 
assignees as aforesaid, and the defendant (a). 


ATTACHMENT OF DEBr. 





Declaration against Garnishee under the C. L. P. Act, 1854; 17 & 
18 Ttet. c. 125, s. 64. 

See form given in R. G. M. T. 1854, Sched. 25, ante, p. 34; Joha- 
son v. Diamond, 11 Ex. 73; 24 L. J. Ex. 217; Jauralde v. Parker, 
6H. & N. 431; 30 L. J. Ex. 237. As tu the effect of attachment 
under the above Act, see post, Chap. V., ‘ Attachment of Debt.” 


ATTORNEY (b). 





Indebitatus Count for Work done as an Attorney. 
Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the plaintiff, by hin done, oe 
and bestowed as the attorney and solicitor of and for the defendant, 


ee a en er te tee ore 





eet ne an 





(a) The assignees cannot recover in respect of work and labour performed 
by the insolvent necessary for his maintenance after the vesting order and 
before his discharge. (Witlnams v. Chambers, 10 Q. B. 387.) As to rights 
of action of assignees under the Protection Acts, 5 & 6 Vict. c. 116, and 
7 & 8 Vict. c. 96, see Sayer v. Dufaur, 11 Q. B. 325. 

(4) The statutes relating to attorneys are the 6 & 7 Vict. c. 78, and 23 & 
24 Vict.c. 127. Under these statutes an attorney not properly qualified 
cannot maintain an action for his fees. (See post, Chap. V., “.Attorneys.”) An 
attorney being a sole plaintiff, and suing in person in his own right, ha 
the privilege of suing in his own Court, and (in personal actions). of laying 
and retaining the venue in Middlesex. (1 Chit. Pr. 12th ed. 78; Grace v. 
Wilmer, 6 E, & B, 982; 26 L.J.Q. B.1.) An attorney being a sole do- 
fendant, and sued in his own right, must be sued in the Court of which he 
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and otherwise for the defendant at his request, and for fees payable 
by the defendant to the plaintiff in respect thereof, and for materials 
and necessary things by the plaintiff provided in and about the said 
work for the defendant at his request. 


Indebitatus Count for Work done by an Attorney as Agent for 
another Attorney. 


Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the plaintiff, by es as an attorney and 
solicitor and otherwise done, performed, and bestowed as ayent and 
otherwise for the defendant at his request, and for fees payable b 
the defendant to the pee in respect thereof, and for eternal 
and necessary things by the plaintiff provided in and about the said 
work for the defendant at his request. 


_ an attorney for a wrongful dismissal after a permanent re- 
tatner: Elderton v. Emmens, 4 C. B. 479; 6 C. B. 160; 13 C. B. 
495. : 


Against an Attorney for Negligence in conducting an Action at the 
Suit of the Plaintiff. 


That in consideration that the plaintiff retained the defendant, as 
and being an attorney of the Court of , to conduct an action in 
that Court at the suit of the plaintiff against G. H. for the recovery 
of money claimed tv be due to the plaintiff from the said G@. Z., 
for reward to the defendant, the defendant accepted such retainer, 
and promised the plaintiff to conduct the said action with due and 
proper care, skill, and diligence; yet the defendant did not conduct 
the said action with due and proper care, skill, and diligence, where- 
by the plaintiff was obliged to suffer himself to be nonsuited there- 
in, and lost the costs and expenses incurred by him in prosecuting 
the said action, and was obliged [or became liable] to pay the costs 
incurred by the said G. H. in defending the same, and the plaintiff 
has been delayed in recovering the said money, and is likely to lose 
the same. 

A like count for not instructing counsel to appear at the trial, 
whereby the plaintiff was compelled to withdraw the record: Haw- 
kins v. Harwood, 4 Ex. 503. 

A like count for negligently conducting a suitin Chancery: Frank- 
land v. Cole, 2. C. & J. 590. 

A like count for neglect in recovering the amount of a bill delivered 
to him for the purpose of suing the parties liable: Langdonv. Wilson, 
7B. & C. 640 n. (d). 








Against an attorney for compromising an action contrary to the di- 
recitons of the client: Fray v. Voules,1 E.& E.839; 28 L.J.Q. B. 





is an attorney, but has no privilege as to venue. (South Staffordshire Ry. 
Co. v. Smith, 5 Ex. 472; Yeardley v. Roe, 3 T. R. 573.) Tf sued in any 
other court, he may plead his privilege in abatement (see post, Chap. V., 
“© Abatement,”) ; but in the County Court his privilege is taken away by 12 
& 13 Vict. c. 101, s. 18. 
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232; and see Chown v. Parrott, 14C. B.N. 8.74; 32 L. J.C. P.197. 
[dn attorney retained in an action has authority to compromise it 
unless expressly instructed to the contrary : Ib.; Prestwich v. Poley, 
18 C. B. N.S. 806;:34 L. J. C. P. 189; and his authority to com- 
promise continues after judgment, if his retainer ts continued: Butler 
v. Knight, L. R. 2 Ex. 109! 36 L. J. Ex. 66.] 

Count for neglecting to enforce a judgment and accepting a smaller 
sum in satisfaction, contrary to the plaintiff's directions: Butler v. 
Knight: L. R.2 Ex. 109; 36 L. J. Ex. 66. 


Against an Attorney for Negligence in Defending an Action. 


That in consideration that the plaintiff retained the defendant, as 
and being an attorney of the Court of , to conduct the defence 
of the now plaintiff in an action depending in that Court at the suit 
of G. H. against the now plaintiff, for reward to the defendant, the 
defendant accepted such retainer, and promised the plaintiff to con- 
duct the said defence with due and proper care, skill, and diligence ; 
yet the defendant did not conduct the said defence with due and 
proper care, skill, and diligence, whereby the said G. JI. recovered 
in the said action a judgment against the now plaintiff for a large 
sum of moncy as for the damages and costs of the said G. H.. therein, 
and the plaintiff became Hable to pay other costs and expenses. 

A ltke count where the action was taken as undefended: Hoby v. 
Built, 3 B. & Ad. 350. 

A like count where the judgment was suffered to go by default : 
Godefroy v. Jay, 7 Bing. 413. 





Against an Attorney for Investing the Plaintiff's Money upon 
iusufficient Security. 

That in consideration that the plaintiff retained the defendant, as 
and being an attorney and solicitor, for reward to the defendant, to 
invest certain money of the plaintiff, for the plaintiff at interest 
upon good and sufficient security, the defendant promised the plain- 
tiff that he would invest the said money for the plaintiff at interest 
upon good and suflicient security; yet the defendant invested the 
said money upon bad and insufficient security, whereby it became 
lost to the plaintiff. 

Tnke counts: Whitehead v. Greethum, 2 Bing. 464; Dartzall vy. 
Howard, 4 B. & C. 345; Hayne v. Rhodes, 8 Q. B. 342; Watts v. 
Porter, 3 E. & B. 743; 23 L. J. Q. B. 315. 


Against an attorney for not investing on mortgage money deposited 
with him for that purpose: Harman v. Johnson, 2 EF. & Wi. 61. 

Against an attorncy for not paying over money received under 
an execution: Berins v. Hulme, 15 M. & W. 88; 3D. & L. 309. 

Against an attorney for negligence in preparing an instrument 
of a contract instead of under seal: Parker v. Rolls, 14 C. 


Against an attorney for negligently allowing his client to execute 
@ conveyance containing an improper covenant for title: Stannard 
v. Ullithorne, 10 Bing. 491. 

Agaimst an attorney for disclosing a defect in his client's title: 
Taylor v. Blacklow, 3 Bing. N. C. 235. 
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Against an attorney employed to effect a mortgage for not taking 
roper care in investigating the title: Brumbridge v. Massey, 28 
se Ex. 59; Wigens v. Cooke, 6 C. B. N.S. 784. 
Against an attorney for not taking care of his client’s papers : 
North-Western Ry. Co. v. Sharp, 10 Ex. 451. 


AUCTIONEER (a). 





Indebitatus Count for Work done as an Auctioneer and Appraiser. 


Money payable by the defendant to the plaintiff for the work, 
journeys, and attendances of the pence by him done, performed, 
and bestowed as an auctioneer and appraiser, and otherwise for the 
defendant at his request, and for materials and necessary things 
by the plaintiff provided, in and about the said work for the de- 
fendant at his request. 





By an auctioneer against his employer on the implied indemnity 
ld defect of title to the goods sold: Adamson v. Jarvis, 4 
ing. 66. 





Count by an Auctioneer against a Purchaser of several distinct lots, 
on the Conditions of Sale. 


That at divers times and by each of [six] separate contracts (0), 
the plaintiff bargained and sold to the defendant by auction, and 
the defendant bought from the Neram (six | different lots of goods 
at certain prices to be paid by the defendant to the plaintiff for the 
same respectively, and upon the terms that the defendant should 
pay down, in part payment of the price of each lot, a deposit at 
the rate of £ per cent., and that the respective lots should be 
absolutely cleared away at the defendant’s expense within one dav 
after the sale of each of the said lots respectively, and that the 
remainder of the purchase-money should be paid on or before the 
delivery of each of the said lots respectively, and that if the de- 
fendant should leave the said lots respectively uncleared or b 
any neglect omit paying for the same, he should pay to the plainti 
interest at the rate of £ per cent. by the year, on the amount 
of the price of such lots respectively from the days of sale respec- 
tively until payment of the said price. and all expenses atten ng 
the delay ; and all conditions were fulfilled and all things happene 
and all times elapsed necessary to entitle the plaintiff to have 
the said terms observed and performed by the defendant in respect 
of each of the said contracts and to maintain this action for the 
breaches hereinafter alleged; yet the defendant did not in pur- 
suance of any of the said contracts pay down any such deposit as 
aforesaid, or clear away any of the said lots respectively as afore- 
said within the time aforesaid or at any other time, or pay the said 











(a) As to the “Sale of Land by Auction Act, 1867,” 30 & 31 Vict. o. 48, 
see post, “ Sale of Land.” 

(5) At an auction the sale of each lot is a distinct contract. (Roofs v. 
Lord Dormer, 4B. & Ad. 77; and see Franklyn v. Lamond, 4 C. B. 637.) 
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haa for the same or any part thereof; and although the plaintiff 
y reason of the premises, incurred expenses in keeping the said 
goods respectively for a long space of time, yet the defendant has 
not paid the said expenses or such interest as aforesaid on the said 
price of the said lots or any of them. 


Count against an auctioneer for not selling without reserve accord- 
ing to the advertisement of the sale: see Warlow v. Harrison, 1K. & E. 
295, 309; 29 L. J. Q. B. 14; Muiuprice v. Westley, 6 B. & S. 420; 
34 L. J. Q. B. 229; and see 30 & 31 Vict. c. 48, 8. 5. 


Count against the purchaser, on the conditions of sale at an auc- 
tion, for not clearing away the lots purchased: Greenv. Baverstock, 
14C. B. N.S. 204; 32 L. J. C. P. 181. 


Counts on sales of land by auction: see post, “ Sale of Land.’ 


AVERAGE. See “ Insurance,” post. 
Awarp. See‘ Arbitration,” ante, p. 71. 
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By the Assignee of a Bail-bond against the Principal and the 
Bail (a). 


(Commence with form, ante, p. 26.) For that the defendants by 


(2) By the 4 Anne, c. 16, s. 20, it is enacted, “that if any person or per- 
sons shall be arrested by any writ, bill, or process, issuing out of any of 
her Majesty’s Courts of record at Westminster, at the suit of any common 
person, and the sheriff or other officer taketh bail from such person against 
whom such writ, bill, or process is taken out, the sheriff or other officer, at 
the request and costs of the plaintiff in such action or suit, or his lawful 
attorney, shall assign to the plaintiff in such action the bail-bond or other 
security taken from such bail, by indorsing the samme and attesting it under 
hia hand and seal in the presence of two or more credible witnesses, which 
may be done without any stamp ; provided the assignment so indorsed be 
duly stamped before any action be brought thereupon, and if the said bail- 
bond or assignment or other security taken for bail be forfeited, the plain- 
tiff in such action, after such assignment made, may bring an action and suit 
thereupon in his own name, and the Court where the action is brought may, 
by rule or rules of the same Court, give such relief to the plaintiff and de- 
fendant in the original action and to the bail upon the said bond or other 
security taken from such bail, as is agreeable to justice and reason, that 
such rule or rules of the said Court shall have the nature and effect of a 
defeagance to such bail-bond or other security for bail.” 
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their bond dated the —— day of , A.D. , became bound to 
the said C. D., as and being such sheriff as aforesaid, in the sum of 
£——, to be paid to the said sheriff or his assigns, subject to a cer- 
tain condition thereunder written, whereby, after reciting as the 
fuct was, that the said G. H. was, on the day of ——, a.p. 
, taken by the said sheriff in his bailiwick, by virtue of the 
Queen's writ of capias issued out of the Court of , bearing date 
at Westminster, the day of , A.D. ——, to the said sheriff 
directed and delivered, against the said G. H. in an action at the 
suit of the now plaintiff, and that a copy of the said writ, together 
with every memorandum and notice subscribed thereto and all in- 
dorsements thereon, was on the execution thereof delivered to the 
said G. H. and that he was by the said writ required to cause 
special bail to be put in for him in the said Court to the said action, 
within eight days after execution thereof on him, inclusive of the 
day of such execution, the condition of the said bond was declared 
to be such that if the said G. H. should cause special bail to be put 
in for him to the said action in the said Court, as required by the 
said writ, then the said obligation should be void; yet the said 
G. H. did not cause special bail to be put in for him to the said 
action in the suid Court, as required by the said writ, but therein 
made default, whereby the said bond became forfeited ; and there- 
upon the said C. D., as such sheriff as aforesaid, at the request of 
the plaintiff, by an indorsement in writing on the said bond under 
the hand and seal of the said C. D. as such sheriff as aforesaid, duly 
assigned the said bond to the plaintiff, according to the statute in 
such case made and provided (a). 

Like counts: Sharpe v. Abbey, 5 Bing. 193; Grottick v. Phillips, 
9 Bing. 721; Lewis v. Parkes, 3 M. & W. 133. 




















As to declaring upon Bonds, see ‘‘ Bonds,” post, p. 114. The decla- 
ration in an action upon the bail-bond at the suit of the sheriff, may be in 
the form of that upon a common money-bond, without setting out the con- 
dition. (See post, p. 116.) In an action on the bail-bond at the suit of the 
assignee, it is necessary to set out the condition in the declaration, in order 
to show that the bond is forfeited and that the plaintiff is entitled to sue 
as aasignee under the statute. It is sufficient to state generally in the de- 
claration that the sheriff assigned the bond to the plaintiff according to 
the form of the statute, without adding that the assignment was under the 
hand and seal of the sheriff and executed in the presence of witnesses. 
(2 Wms. Saund. 61 5; Lewis v. Parkes, 3 M. & W. 133.) 

The action by the assignee of the bail-bond must be brought in the 
eame Court as the original action. (Wilson v. Hartly, 7 Dowl. 461, 462.) 
By r. 83, I. T. 1853, ‘An action may be brought upon a bail-bond by the 
sheriff himself in any Court.” 

By r. 85, H. T. 1853, ‘‘ Proceedings on the bail-bond may be stayed on 
payment of costs in one action, unless sufficient reason be shown for pro- 
ceeding in more.” (See Key v. Hill, 2B. & Ald. 598; Johnson v. Mac- 
donald, 2 Dowl, 44; Jallicks v. Costar, 28 L. J. Ex. 209.) 

The sheriff is liable to an action for refusing to assign the bail-bond at 
the request of the plaintiff. (Stamper v. Milbourne,7 T. R. 122; Mendez 
v. Bridges, 5 Taunt. 325.) 

(a) In declaring upon the penalty of a bond it is sufficient for the plain- 
tif to stute the debt under the bond, without alleging a breach by non- 
payment. (dshbee v. Pidduck, 1M. & W. 564.) 
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Bait, RECOGNIZANCE OF. 





On a Recognizance of Bail in the Queen's Bench or Exchequer (a). 


(Fenue, Middlesex.) That the defendants heretofore, on the —— 
day of , A.D. , came into the Court of , at Westminster, 
in their proper persons, and became pledge and bail for J. K., that 
if he should happen to be convicted at the suit of the plaintiff in a 
certain action then depending in the said Court at the suit of the 
plaintiff against the said J. K., then the defendants consented that 
all such moneys as should be adjudged to the plaintiff in that behalf 
should be made of their and each of their lands and chattels, and 
levied to the use of the plaintiff, if it should happen that the said 
J. K. should not pay the said moneys or render himself to the 
Queen’s prison on that occasion, as by the record of the said recog- 
nizance remaining in the said Court fully appears ; and although the 
plaintiff afterwards, by the judgment of the said Court. recovered in 
the said action against the said J. A. £ for his damages and 
costs of suit in that behalf, whereof the said J. A. was convicted, yet 
the said J. K. has not paid to the plaintiff the said moneys, nor ren- 
dered himself to the Queen’s prison aforesaid on that occasion ac- 
cording to the said recognizance ; and as well the said recognizance 
as the said judgment still remain in force, and the plaintiff has not 
obtained any execution or satisfaction of the said judgment, and the 
said moneys still remain due and unpaid to the plaintiff. 














BalLMENTS 





Indebitatus Count by a Warehouseman for keeping and taking care 
of Goods (c). 


Money payable by the defendant to the plaintiff for work done 
by the plaintiff in keeping and taking care of goods for the defen- 
dant at his request, and fur warelhouse-room for the said goods by 
the plaintiff found and provided for the defendant at his request. 


(a) The recognizance of bail being matter of record, and entered in the 
Court in which the original action is pending, the venue must be laid in 
Middlesex, where the record is. (1 Chit. Pl. 7th ed. 281.) If the proceed- 
ing were by scire facias, the venue might now be laid in any county. (C. L. 
P. Act, 1852, ss. 131, 132.) A recognizance is not a record until enrolled. 
(Glynn v. Thorpe, 1 B. & Ald. 153.) 

See the forms of recognizances of bail in the Queen’s Bench, Exchequer, 
and Common Pleas, and of the entries: Chitty’s Forms, 10th ed. 425, 448. 

The declaration on a recognizance of bail in the Common Pleas may be 
framed by adapting the above declaration to the form of recognizance used 
in that Court. 

) 2 cant see ieee in this edo see Chit. Pr. 12th edit. 889. 

or the law of bailments see the notes to Coggs v. Bernard, 1 Smith’ 
L. C. 6th ed. 177. ° = eae 

(c) When a chattel is detained under a claim of lien against the owner, 
and charges are incurred in keeping and taking care of it, no’ claim can be 
made against the owner in respect of such charges. (Somes v. British Em- 
pire Shipping Co., 8 H. L. C.338; 30 L. J. Q. B. 229.) 
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Indebitatus Count by a Wharfinger for Wharfage aud Warehouse- 
room. : 


Money payable by the defendant to the plaintiff for the wharfage 
and warehouse-room of goods landed, stowed, and kept by the 
plaintiff, in and upon a wharf, warehouse, and premises of the 
plaintiff, for the detendant, at-his request. 


Against a Bailee for not re-delivering Goods bailed. 


That in consideration that the plaintiff delivered to the defendant 
certain goods to be safely kept and taken care of by the defendant, 
and to be re-delivered by the defendant to the plaintiff on request, 
for reward to the defendant, the defendant promised the oe to 
safely keep and take care of the said baod , and to re-deliver the 
same to ahe plaintiff on request; and afterwards the plaintiff re- 
quested the defendant to re-deliver to him the said goods, and a 
reasonable time for the re-delivery thereof elapsed after such re- 
quest, yet the defendant did not re-deliver the said goods to the 
plaintiff, whereby [the plaintiff was prevented from letting the said 
goods to hire to G. H., and} the same are lost to the plaintiff. 

Like counts: Moss v. Smith, 1 M. & G. 228; Crossfield v. Such, 
8 Ex.159; Corbett v. Packington, 6 B.& C. 268; Van Toll v. South- 
Eastern Ry. Co..12C. BL N.S. 75; 31 L. J.C. P. 241. 


Count on a bailment of a ship for not re-delivering it according to 
the contract: European and Australian Royal Mail Co. v. Royal 
Mail Steam Packet Co., 30 L. J. C. P. 247. 

Count for not returning half ofa bank note delivered in inchoate 
feme of a debt which was never completed: Sith v. Mundy, 29 

J. Q, B. 172. 

Against a bailee for not re-delivering goods pledged with him as 
security for advances of money: Stanton v. Collier, 3 BE. & B. 274. 

Against a hailee on a joint bailment by several persons of goods 
not to be re-delivered etcept on a joint request of all, for delivering 
them up without a joint order: Brandon v. Scott, 7 KE. & B. 234; 26 
L. JQ. B.1638. [Jn which case it was held that as one of the plaintiffs 
had induced the bailee to deliver to his separate request, the joint 
plaintiffs could not recover.| See an action ona similar contract 
Jramed in detinue: Foster v. Crabb, 12 C. B. 186; Atwood v. £r- 
nest, 13 C. B. 881. 


; Against a Bailee for not safely keeping Goods bailed. 


That in consideration that the plaintiff would deliver to the de- 
fendant certain goods, to be safely kept and taken care of by the de- 
fendant for the plaintiff, and to be re-delivered by the defendant to 
the plaintiff on request, for reward to the defendant, the defendant 
promised the plaintiff to safely keep and take care of the said goods 
while the same should be in the defendant’s care and keeping as 
aforesaid, and to re-deliver the same to the plaintiff on request ; and 
the plaintiff delivered the said goods to the defendant, and the de- 
fendant received and had the same in his care and keeping for the 
purpors and on the terms aforesaid ; yet the defendant did not safely 

eep and take care of the said goods while they were in his care 
and keeping as aforesaid, whereby they were spoiled, broken, and 
re 
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A like count charging a second breach in refusing to re-deliver the 
oods 2 Moss v. Smith, 1 M. & G. 228; Corbett v. Packington, 6 
. & C. 268. 


Against a bailee for losing goods: Cairns v. Robins, 8 M. & W. 
258; Corbett v. Packington, 6 B. & C. 268. 


Against a Livery Stable Keeper for not taking care of a Horse. 


That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a livery stable keeper, a horse of the plaintiff. 
to be kept in a separate stall in the defendant's stable and to be 
taken due care of by the defendant, as such livery stable keeper as 
aforesaid, for reward to the defendant, the defendant promised the 
plaintiff to keep the said horse in a separate stall in the defendant's 
stuble, and to take due care of the same as aforesaid ; and the plain- 
tiff delivered the said horse to the defendant, and the defendant 
received and had the same for the purpose and on the terms afore- 
said; yet the defendant did not keep the said horse in a separate 
stall in the defendant’s stable, nor did he take due care of the same 
us aforesaid ; whereby the said horse was kicked and wounded by 
other horses, and became of no use to the plaintiff. 

A like count: Legge v. Tucker, 1 H. & N. 500. 

Count against an agister of cattle for negligently losing them: 
see ante, p. 68; Corbett v. Packington, 6 B. & UC. 268. 


Against a veterinary surgeon or farrier for negligent treatinent of 
a horse delivered to him for medical treatment: see post,** Farrier.” 


On a batlment of foreign mining shares by way of loan for not re- 
delivering them: Owen v. Routh, 14 C. B. 327. 


A like count on a bailment of railway shares: Deacon v. Gridley, 
15 C. B. 298. 


See other counts on bailments, “‘ Hire.” post; and see counts 
Sramed in tort, “ Bailments,” post, Chap. LI. 


BankEERS. 





Indebitatus Count by Bankers for Commission, ete. 


Money payable by the defendant to the plaintiffs for work done 
and materials provided by the plaintiffs as bankers and otherwise 
for the defendant at his request, and for commission and reward due 
from the defendant to the aintitl in respect thereof, and for money 
lent by the plaintifis to the defendant, and for money paid by the 
plaintiffs for the defendant at his request, and for intereat upon 
money due from the defendant to the plaintiffs and forborne at in- 
terest by the plaintiffs to the defendant at his request, and for money 


found to be due from the defendant to the plaintiffs on accounts 
stated between, them. 
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Count by a joint-stock banking company, registered under the Jotnt- 
Stock Banking Companies Act, 1857, 20 & 21 Vict. c. 49, on a con- 
tract made before registration : Liverpool Borough Bank v. Eccles, 
4H. & N: 139. 

Counts by and against the public officer of a banking company, 
under 7 Geo. IV. c. 46, 8.4: ante, pp. 27, 28. 


Against a Banker for not paying a Customer's Check (a). 


That the defendant was a banker, and carried on the business of 
a banker at a banking-house in ; and thereupon the plaintiff 
retained and employed the defendant as his banker, and the defen- 
dant accepted the said retainer and employment, upon the terms 
(amongst other things) that the defendant would from time to time, 
out of any moneys of the plaintiff in his hands applicable to that 
purpose, pay on presentment any check which might be drawn by 
the plaintiff upon the defendant, and duly presented at the said 
banking-house of the defendant for payment by any person lawfully 
entitled to receive the amount of such check, not exceeding the 
amount of the moneys of the plaintiff in the hands of the defendant 
applicable to the payment thereof at the time of the presentment 
thereof; and afterwards the plaintiff drew a check directed to the 
defendant, and thereby required the defendant to pay to G. H. 
or bearer £ , and delivered the said check to the said G. H. 
{in payment of a debt due to the said G. 77. from the plaintiff], 
and the said G. /f., being the lawful holder of the said check 
and entitled to receive the amount thereof, duly presented the said 
check at the said banking-house of the defendant for payment, and 








(a) The relation between a banker and his customer who pays money into 
the bank is the ordinary relation of debtor and creditor, with a superadded 
obligation arising out of the custom of bankers to honour the customer's 
checks. (See Putt v. Clegg, 16 M. & W. 321, 328; Hill v. Foley, 2 H. L. 
C. 28; ke parte Waring, 36 L. J.C. 151.) Where the usual dealing of a 
banker was to credit a customer in his book against bills, ete. paid in, and 
to honour the checks of the customer, he was held hable for refusing to pay 
a check without having given notice that he discontinued such dealing. 
(Cumming v. Shand, 5H. & N. 95; 29 L. J. Ex. 129.) 

A banker refusing to pay a customer's check, having assets in his hands 
applicable to that purpose, is liable to pay, at least, nominal damages (Jfar- 
zettt v. Williams, 1 B. & Ad. 415); and the jury may give substantial da- 
mages without proof of actual loss. (Atodin v. Steward, 14 C. B. 595.) 

A banker paying a forged or altered check cannot charge the customer 
with the amount. (4a/l y Fuller, 5 B. & C. 750.) A banker having paid 
a check in ignorance that he then had no assets of the customer, cannot 
recover back the amount from the payee. (Chambers v. Miller, 13 C. BLN. 
S. 125 ; 32 L. J.C. P. 30.) 

With respect to the liability of bankers in paying checks drawn pay- 
able to order, it is enacted by 16 & 17 Vict. c. 59, s. 19, that any draft or 
order drawn upon a banker for a sum of money payable to order on demand 
which shall, when presented for payment, purport to be indorsed by the 
person to whom the same shall be drawn payable, shall be a sufficient au- 
thority to such banker to pay the amount of such draft or order to the 
bearer thereof ; and it shall not be mcumbent on such banker to prove that 
such iudorsement or any subsequent indorsement was made by or under 
the sanction or authority of the person to whom the said draft or order was 
or is made payable either by the drawer or any indorser thereof. 
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all conditions were fulfilled and all things happened and all times 
elapsed necessary to entitle the plaintiff to have the said check er 
by the defendant when so presented as aforesaid; yet the defendant 
did not pay the said check when so presented as aforesaid ; whereby 
the plaintiff was injured in his credit and reputation [and the said 
G. H. refused to deal with the plaintiff, and deliver goods to the 
plaintiff on credit as he otherwise would have done]. 

Like counts: Whitaker v. Bank of England, 1 C. M. & R. 744; 
Marzetti v. Williams, 1 B. & Ad. 415; Rolin v. Steward, 14 C. B. 
595 ; Cumming v. Shand, 5 H. & N. 95; 29 L, J. Ex. 129. 


Against a banker for not presenting within a reasonable tiie a 
check ona third party paid in bya customer: Hare v. Henty, 10 C. 
'B.N. 8. 65; 30 L. J. C. P. 302; and see post, p. 107 n. (b). 

Against a banker for not complying with instructions as to the 
disposal of money deposited with him: Clerk vy. Laurie, 1 H. & N. 
452. 


| 


Against bankers for negligence in paying a crossed check: Bel- 
lamy v. Marjorthanks, 7 Ex. 389 (a). 


Counts on bankers’ checks, post, ‘ Bills,” ete., p. 107. 


bankRUpTs. See ‘ dssignees,” ante, p. 76. 
BaRRistER 


BILus oF ExcuanGe, Bankers’ CHECKS, Promissory Nortss (c). 


(a) The statute 21 & 22 Vict. ¢. 79, which makes the crossing a material 
part of the check, and provides that a banker shall not pay a croased check 
otherwise than to the banker named, or to a bunker, further provides by 
s.4, that any banker paving a check which does not, at the time when it 
ia presented for payment, plainly appear to be or to have been crossed, or 
to have been obliterated, ndded to, or altered, shall not be responsible, or 
incur any liability, by reason of his having paid the same to a person other 
than a banker or the banker named, unless such banker shall have acted 
malé fide, or been guilty of negligence in so pnying such check. And see 
further as to crossed checks, post, p. 108. 

(6) A barrister cannot bring an action for the recovery of fees for profes- 
sional services ; nor upon a contract the consideration of which is profes- 
sional services, as an account stated in respect of professional renunera- 
tion, (Kennedy v. Broun, 18 C. B. N.S. 677; 32 L.5.C. P. 137.) But 
where a barrister had been employed as returning-officcr on an election of 
guardians for a union, under an express contract for remuneration at so 
much per day, he was held entitled to recover. (Egan v. Guardians of 
Kensington Union, 3Q. B. 935 n. (a). 

(c) The holder of a bill of exchange or promissory note may bring an 
action upon it inthe ordinary way, or in certain cases has the option to 
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proceed under the Summary Procedure on Bills of Exchange Act, 1855, 
18 & 19 Vict. c.67. That Act provides, by s. 1, that all actions upon 
bills of exchange or promissory notes commenced within six months after 
the same shall have become-due and payable, may be by writ of summons 
in the special form, contained in Schedule A. to that Act annexed, and 
indorsed aa therein mentioned ; and it shall be lawful for the plaintiff, 
on filing an affidavit of personal service of such writ within the jurisdic- 
tion of the Court, or an order for leave to proceed, as provided by 
the Common Law Procedure Act, 1852, and a copy of the writ of sum- 
mons and the indorsements thereon, in case the defendant shall not have 
obtained leave to appear, and have appeared to such writ according to the 
exigency thereof, at once to sign final judgment in the form contained in 
Schedule B. to the Act annexcd (on which judgment no proceeding in error 
shall lie), for any sum not exeeeding the sum indorsed on the writ, together 
with interest, at the rate specified (if any), to tlhe date of judgment, and a 
sum for costs. 

By s. 2, a judge of any of the Courts shall, upon application within the 
period of twelve days from such service, give leave to appear to such writ, 
and to defend the action, on the defendant paying into Court the sum 
indorsed on the writ, or upon affidavits satisfactory to the judge, which 
disclose a legal or equitable defence, or such facts as would make it incum- 
bent on the holder to prove consideration, or such other facts as the judge 
may deem sufficient to support the application, and on such terms as to 
security or otherwise as to the judge may seem fit. 

By s. 3, after judgment, the Court or a judge may, under special cireum- 
stances, set aside the judgment, and, if necessary, stay or set aside execution, 
and may give leave to appear to the writ, and to defend the action, if it 
shall appear to be reasonable to the Court or judge so to do, and on such 
terms as to the Court or judge may seem just. 

By s. 6, the holder of any bill of exchange or promissory note may, if he 
think fit, issue one writ of summons, according to this Act, againat all or 
any number of the parties to such bill or note, and such writ of summons 
shall be the commencement of an action or actions against the parties there- 
in named respectively, and all subsequent proceedings against such respec- 
tive parties shall be in like manner, so far as may be, as if separate writs of 
summons had been issued. 

By s. 7, the provisions of the Common Law Procedure Act, 1852, and 
the Common Law Procedure Act, 1854, and all rules made under or by 
virtue of either of the said Acts, shall, so far as the same are or may be 
made applicable, extend: and apply to all proceedings to be had or taken 
under this Act. (See Anight v. Pocock, 17 C. B. 177; Leigh v. Baker, 
2C. B. N.S. 367.) 

A writ issued under this Act more than six months after the bill or note 
became due, though irregular, is not void, and the irregularity may be waived 
by the defendant (Maltby v. Murrells, 5 WL. & N.513; 29 L. J. Ex. 377) ; 
or it may be amended by the Court or a judge. (Leigh v. Baker, 2 C. B. 
N. 8. 367.) 

Checks, although not expressly mentioned, are held to be within the pro- 
visions of the Act. (Eyre v. Waller, 5 WH. & N. 460; 29 L. J. Ex. 246.) 

If the writ includes several parties separately liable on the bill, as the 
drawer and acceptor, and both obtain leave to appear, the plaintiff must 
declare separately against each, as if there had been several writs; if one 
only appears, the declaration must be against him only. Ifthe parties are 
jointly liable as joint drawers or. joint acceptors and all appear, they must 
be declared against jointly ; but if one does not appear, as the statute, s. 6, 
provides that the C. L. P. Acts, 1852, 1854, shall extend and apply to pro- 
ceedings under it, the plaintiff may sign judgment against the defendant who 
has not appeared, and issue execution thereon, abandoning his actiomagainet 
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I. Inztanp Bitus oF ExcHANGE. 
Drawer against Acceptor on a Bill payable to Drawer. (C. L. P. 
Act, 1852, Sch. B. 17.) 


That the plaintiff, on the day of ———, a.p. » by his bill 
of exchange, now overdue (a), directed to the defendant, required the 
defendant to pay to the plaintiff £——- —— months after date (8) ; 
and the defendant accepted the said bill, but did not pay the same (ec). 











the other defendants, or he may declare against the other defendants, sug- 
gesting the judgment, and charging the contract as a joint contract as in 
the form, ante, p. 16. 

By the R. G. H. T. 1858, it is ordered that where a defendant obtains 
leave to appear according to the said Act, and enters an appearance to the 
suit, the plaintiff may include in his declaration, together with a count on 
the bill of exchange or promissory note (as the case may be), 8 count upon 
the consideration, if any, between the plaintiff and defendant for the bill of 
exchange or promissory note, and deliver a particular of demand accord- 
ingly. The insertion of any other counts in the declaration than those 
above allowed would be an irregularity, which the defendant might object 
to before pleading. 

A defendant who has obtained leave to appear is not restricted in his 
defence to the grounds taken in the affidavit. (Sau/ v. Jones, 1 E. & E. 59; 
28 L. J. Q. B. 37.) 

By orders in Council of 30th Jan. 1856, and 27th July, 1863, the pro- 
visions of the Summary Procedure on Bills of Exchange Act, 1855, were 
extended to the County Courts, except where the plaintiff claims less than 
£10. (See the Orders in Pollock’s ‘ Practice of the County Courts,’ 5th ed. 
App. 169, 170.) 

(2) This is held to be part of the description of the instrument declared 
upon. So that if it was not overdue the plaintiff would be defeated by a 
traverse that the defendant accepted the bill. (Hinton v. Duff, 11 C. B. 
N. 8. 724; 31 L. J. C. P. 199.) 

(6) Or “sight.” As the fact of the acceptor having had sight of the bill 
(which means legal sight) is involved in the allegation of acceptance, this 
form requires no other modification to make it applicable in the case of a 
bill payable after sight. Legal sight is proved by acceptance or by protest 
for non-acceptance. (Campbell v. French, 6 1. R. 212.) 

(c) Before the C. L. P. Act, 1852, when the form of action was stated 
in the writ, and shown by the peculiar frame of the declaration, and when 
different forms of action could not he joined, it was important to observe, 
that if the action was between immediate parties to o bill, who are the 
drawer and acceptor, the payee and drawer, cuch indorsee and his inmme- 
diate indorser, it might be cither in debt or in assumpsit; but if it: was 
between remote partics, that is to suy, any others than those above men- 
tioned, it could be in assumpsit only. The same rule affected actions on 
notes, where the immediate puartics are the payee and maker, and each in- 
dorsee and his immediate indorser, all others being remote partics. These 
distinctions have lost much of their importance so far as regards decla- 
rations. 

Tn actions between immediate parties it is often advisable to add a count 
on the consideration for the bill; and in actions between any parties a 
count upon accounts stated: the bill itself is evidence of an account stated 
between immediate parties to it. (Karly v. Bowman, 1 B. & Ad. 892; and 
see ante, “ Accounts stated,” p. 52.) 

Interest is clajmable on bills of exchange and promissory notes by the 
custom of merchants from all the parties liable, although not expreased on 
the face of the bill or note. (Windle v. Andrews, 2 B. & Ald. 696.) It is 
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The Expenses of Noting, etc., may be laid as Special Damage by 
adding as follows (a) :— ’ 
And by reason thereof the plaintiff incurred expenses in and 
about the presenting and noting of the said bill, and incidentel to 
the dishonour thereof. : 


Drawer against Acceptor on a Bill payable to a third party. 


That the plaintiff, on the —— day of , A.D. ,» by his bill 
of exchange, now overdue, directed to the defendant, required the 
defendant to pay to G. H. or order £—— months after date ; 
and the plaintiff delivered the said bill to the said G. H., and the 
defendant accepted the said bill, but did not pay the same, where- 
upon the same was returned to the plaintiff. 











Drawer against Acceptor ona Bill accepted payable at a particnlar 
place (6). 

That the plaintiff, on the —— day of ——, a.p. ——., by his bill 
recoverable as damages, and need not be charged in the declaration. The 
rate of interest allowed on inland bills and notes 1s £5 per cent., unless 
another rate is mentioned in the bill or note. (Keene v. Keene, 3 C.B.N.S. 
144; 27 L. J. C. P. 88.) On forcign bills interest is recoverable at the 
rate of interest at the place where the bill was drawn, accepted, or indorsed, 
as the case may be, according to the liability of the party sued. (Allen v. 
Kemble, 6 Moore, P. C. 314; Gibbs vy. Fremont, 9 Ex. 25.) 

If persons have become parties to a bill of exchange in the name of a 
firm, it may be alleged that “the plaintiffs [or the defendants or certain 
persons, as the case may be] by the naime or style of A. and Co., drew ‘or 
accepted or indorsed, as the case may bei, ete.” (See Kirk v. Blurton, 9 M. 
& W. 281: Ball v. Gordon, 9 M. & W. 345: Ticar vy. Gordon, 9 M. & W. 
347; Smith v. Ball, 9 Q. B. 361.) Where any of the parties are designated 
in the bill by the initial letter, or some contraction af the Christian name, 
it is sufficient in the declaration to follow the designation so used. (See 
3&4 Will. IV. ¢. 42,8.12, ante, p. 4.) In such case it was formerly ne- 
eessary also to state in the declaration that the party was so designated in 
the bill, in order to bring the case within the statute, otherwise the decla- 
ration was open to a special demurrer (filler vy. Hay, 3 Ex.14; Lomar 
v. Landells, 6 C. B. 577); this mode of objecting being abolished by the 
C. L. P. Act, 1852, such statement is no longer necessary. 

It is sometimes doubtful whether a document is a bill of exchange or a 
promissory note (Shuttleworth vy. Stephens, 1 Camp. 407; Allan vy. Mawson, 
4 Camp. 115; Miller v. Thompson, 3 M. & G@. 576: Fielder v. Marshall, 
9 C. B. N. 8. 606), in which cases it may be found convenient to set 
out the document in the declaration cerdatin, with averments of identity 
of the persons mentioned in it and the partics to the suit ; so when there 
is any doubt as to the names or the character in which the parties are 
liable. (See a count in this form; Price v. Taylor, 5 H. & N. 540; 29 1. 
J. Ex. 331.) 

(a) An inland bill is not commonly noted or protested. It is necessary 
that this should be done in those cases only where any of the parties are to 
be sued abroad. The expenses are not recoverable, unless charged as special 
damage. (Rogers v. Hunt, YO Ex. 474; Rendrick © Lomax, 2 C.& J. 407.) 
Under the Summary Procedure on Bills of Exchange Act, 1855, s. 5, the ex- 
penses of noting may be recovered in the same way as the amount of the bill. 

(0) A bill accepted payable at a banker’s or other place was, at common 
law, a qualified acceptance, and required 8 presentment according to the 
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of exchange, now overdue, directed to the defendant, required the 
defendant to pay to the plaintiff or order £——- —— months after 
date; and the defendant accepted the said bill, payable at Messieurs 
G. and H7., bankers, London, and not otherwise or elsewhere, and 
the said bill was duly presented for payment at Messieurs G. and Z., 
bankers, London, aforesaid, and was dishonoured. 


Drawer against Acceptor on a Bill accepted payable on a con- 
tingency. 

That the plaintiff, on the day of . AD. , by his bill 
of exchange, now overdue, directed to the defendant, required the 
defendant to pay to the plaintiff £ months after date; and 
the defendant accepted the said bill, payable on the death of G. ZH., 
and before action the said G. H died; yet the defendant did not 
pay the said bill. [4 conditional acceptance cannot be declared upon 
as an absolute one, although the condition has been fulfilled. (Lang- 
ston v. Corney, 4 Camp. 176.)] 

Count on an acceptance payable on giving up bills of lading of 
ahd By a certain ship: Smith v. Vertue, 9 C. B. N.S. 214; 30 L. 

_C. P. 56. 

















Payee against Acceptor. 


That G. H., on the day of , A.D. ——, by his bill of ex- 
change, now overdue, directed to the defendant, required the de- 








tenor of the acceptance. But the 1 & 2 Geo. IV.c. 78, after reciting “ that 
according to law, where a bill is accepted, payable at a banker’s, the accept- 
ance is nota general but a qualified acceptance,” enacts “ that if any person 
shall accept a bill, payable at the house of a banker or other place, without 
further expression in his acceptance, such acceptance shall be deemed and 
taken to Le to all intents and purposes a general acceptance; but if the 
acceptor shall, in his acceptance, express that he accepts the bill, payable at 
a banker's house or other place only and not otherwise or elsewhere, such 
acceptance shall be deemed and taken to be to all intents and purposes a 
qualified acceptance of such bill; and the acceptor shall not be liable to pay 
such bill, except in default of payment when such payment shall have been 
firet duly demanded at such banker's house or other place.” 

Since the above statute, a bill accepted payable at a banker’s or other 
place, without further restriction in the acceptance, is a general acceptance 
as against the acceptor, and may be declared upon accordingly. (Blake v. 
Leaumont, 4 M.& G.7; Halstead v. Skelton, 5 Q. B. 86.) A bill 80 ac- 
cepted, however, may also be vulidly presented at the place specified (13.; 
Wilmot v. Wiliams, 7 M. & G.1017; Walter v. Cubley, 2 C. & M. 151; 
Shelton v. Braithwaite, 8 M.& W. 252) ; but if not so presented, the assets 
of the acceptor remain there at his own risk. (Turner v. Hayden, 4 B. & C. 
1.) The effect of the statute is restricted to the acceptor: as against all 
other parties to the bill the qualifications of the acceptance remain the 
same as at common law ; and the bill must be duly presented according to 
the qualifications of the acceptance in order to charge the drawer (see Gibd 
vy. Mather, 8 Bing. 214, 220), or the indorser. (Saul vy. Jones, 1 E. & EB. 
59; 28 L. J. Q. 15.37.) The statute applies equally to bills in which the 
drawer, in making the bill, has, in the body of it, required payment to be 
made at a particulay place; the acceptance ia general as against the acceptor, 
unless it contains the negative expressions required by the statute. (Selby 
v. Eden, 3 Bing. 611; Fayle v. Bird, 6 B. & O. 681.) 
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fendant to pay to the plaintiff <—— —— months after date; and 
the defendant accepted the said bill, but did not pay the same (a). 
[Forms by ayes against i sa on bills payable after sight, or 
accepted payable at a particular place, or contingently upon a par- 
‘ticular event, may be readily framed from the above in conjunction 
with the preceding forms. | 





Indorsee against Acceptor. 


That G. H., on the day of ——, a.p. ———, by his bill of ex- 
change, now overdue, directed to the defendant, required the de- 
fendant to pay to the said G. H. or order £—— —— months after 
date ; and the defendant accepted the said bill, and the said G. H. 
indorsed the same [to A. Z., who indorsed the same to M. N., who 
indorsed the same] to the plaintiff; but the defendant did not pay 
the same (0). 








Payee against Drawer, for default of Acceptance. (C. L. P. Act, 
1852, Sched. B. 18 (c).) 


That the defendant, on the day of ——, a.D. ——, by his 








(a) This form omits all mention of the delivery of the bill to the plaintiff 
or of hia title to sue. This mode of pleading, however, is authorized by the 
C. L. P. Act, 1852, Sched. B. 18, and is in accordance with the case of 
Churchill v. Gardner, 7 T. R. 596. 

(b) The statement of the indorsement includes the delivery for the pur- 
pose of transfer (Brind vy. Hampshire, 1 M. & W. 371), and imports the 
transfer of the property in and the right of action on the bill (Marston v. 
Allen, 8 M. & W. 494; Law v. Parnell, 7 C.B. N.S. 282; 291. J.C. P. 
17; Keene v. Beard, 8 C.B.N.S. 372, 381; 29 L. J.C. P. 287, 290); but 
a statement of delivery merely would not include indorsement, and would 
render the count bad on general demurrer. (Cunliffe v. Whitehead, 3 Bing. 
N. C. 828.) The allegation of indorsement is sufficiently proved by a 
transfer of the property in the bill, although no right of action be given 
against the indorser by the transfer. (Smith v. Johnson, 3 H. & N. 222; 27 
L. J. Ex. 363.) The delivery of a bill payable to his own order by the 
drawer to the plaintiff, without indorsement, though with the intention of 
transferring the property in the bill, was held to give no authority to the 
plaintiff to indorse the drawer’s name, and no right of action against the 
acceptor. (Harrop v. Fisher, 10 C. B. N. S.196; 30 L. J. C. P. 283). A 
conditional indorsement transfers the bill subject to the condition. (Robdert- 
son v. Kensington, 4 Taunt. 30.) 

When a bill has been indorsed in blank its negotiability cannot after- 
wards be restricted by a special indorsement, except as against the special 
indorser himself. (Smith v. Clarke, 1 Peake, N. P.C. 295; Walker v. Mac- 
donald, 2 Ex. 527.) Hence the plaintiff may declare as the immediate in- 
dorsee of the first or any intermediate indorser. The indorsements not 
stated must be struck out at the trial, and the remedy against those indor- 
sers is lost. See as to the striking out of indorsements, Bartlett v. Benson, 
14M. & W. 738; 3 D.& L.274; Byles on Bills, 9th ed. 149. Indorsements 
stated, though unnecessarily, must be proved, if denied. (Waynam v. Bend, 
1 Camp. 175.) 

(c) This cause of action arises immediately on the refusal to accept, and 
due notice thereof to the defendant, and dates from that time. (Whitehead 
v. Walker, 9 M. & W. 506.) No new cause of action arises afterwards on 
non-payment. (/b.) Notice of dishonour by non-acceptance must be given 
at once, and cannot be reserved until default in payment. (Bartlett v. 
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bill of exchange, directed to G. H., required the said G. H. to pay 
to the plaintiff £——- —— months after date ; and the said bill was 
duly presented for acceptance, and was dishonoured, whereof the 
defendant had due notice, but did not pay the same. 


Indorsee against Drawer, for default of Acceptance. 


That the defendant, on the day of A.D. , by his bill of 
exchange, directed to G. H., required the said G. H. to pay to K. L. 
or order £——~- —— months after date; and the said A. LZ. indorsed 
the said bill [to MZ. N., who indorsed the same] to the plaintiff, and 
the same was duly presented for acceptance, and was dishonoured, 
whereof the defendant had due notice, but did not pay the same. 











Payee against Drawer, for default of Payment (a). 


That the defendant, on the day of , A.D. ——, by his 
bill of exchange, now overdue, directed to G. H., required the said 
G. H. to pay to the plaintiff £——- —— months after date; and the 
said bill was duly presented for payment, and was dishonoured, 
whereof the defendant had due notice, but did not pay the same. 








Payee against Drawer, for default of Payment, on a Bill drawn 
payable at a particular place. 


That the defendant, on the —— day of , A.D. ——, by his 
bill of exchange, now overdue, directed to G. H., required the snid 
G. H. to pay to the plaintiff in London £ —— months after 
date ; and: the said bill was duly presented for payment in London 
aforesaid, and was dislicaonied, whereof the defendant had due 
notice, but did not pay the same (3). 








Benson, 14 M. & W. 733.) As to notice of dishonour, and how and when 
it is to be alleged, or the want of it excused, sec post, p. 9Y, n. (a). 

(2) This cause of action arises only when the bill has not been presented 
for acceptance, or has been accepted, and payment has been refused, and 
notice given of the dishonour. When acceptance has been refused, no 
new cause of action can arise on non-payment. (Whitehead v. Walker, 9 
M.& W. 506.) 

It is not necessary to state an acceptance, whether general or at a particular 
Seay against any party except the acceptor. (Parks v. Edge, 1 C. & M. 


(6) A general averment that the bill was duly presented for payment 
would perhaps be sufficient, as in the last form. (Lyon vy. Holt, 5 M. & W. 
250; Parks v. Edge, 1 C.& M. 429; but see Boydell v. Harkness, 3 ©. B. 
168.) Where a bill is drawn or accepted, payable at a particular place, the 
drawer or indorser can only be rendered liable upon presentment and dis- 
honour at that place. (Gibb v. Mather, 8 Bing. 214; Saul v. Jones, 1 E. 
& E.59; 28 L. J. Q. B. 37.) A general acceptance of a bill drawn pay- 
able at a particular place renders the acceptor generally liable by force of 
the statute 1 & 2 Geo. IV. c. 78; ante, p. 96; but does not enlarge or 
alter the liability of the drawer or indorser. (Jb.; Fayle v. Bird, 6 B. & 
C. 531.) A qualified acceptance of a bill drawn generally qualifies the lia- 
bility of the drawer to the same extent, so that the- bill must be presented 
according to the acceptance in order to charge the drawer (Shelton v. 
Braithwaite, 8 M. & W, 252); and so also with the indorser. (Saul v. 
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Payee against Drawer, for default of Payment, excusing Notice 
of Dishonour (a). 

That the defendant, on the —~— day of ——, a.p. ——, by his bill 
of exchange, now overdue, directed to G. H., required the said 
G. H. to pay to the plaintiff £—— months after date; and the 
said bill was duly LS aig for payment and was dishonoured ; and 
the said G. H. had not at any time any effects of the defendant, nor 
had the defendant at any time any reasonable ground to expect 
that the said G.. ZH. mould have any such effects or would pay the 
said bill, nor was there at any time any consideration or value for 
the payment thereof by the said G. H., nor has the defendant sus- 
tained any damage by reason of not having notice of the dishonour 
of the said bill; yet the defendant has not paid the same. 

Like counts: Fitzgerald v. Williams, 6 Bing. N.C.68; Terry v. 
Parker, 6 A. & E. 602; Kemble v. Mills, 1 M. & G. 757; Carter 
Me weer : M. & W. 743; Woods v. Dean, 3 B. & 8.101; 32 





~~ 


Payee against Drawer, for default of Payment, excusing Present- 
ment because the Drawee could not be found. 


That the defendant, on the day of , A.D. , by his bill 
of exchange, now overdue, directed to G. H., required the said 
G. H. to pay to the plaintiff £ months after date; and 
when the said bill became due the plaintiff made diligent search and 
inquiry for the said G. H.in order to present the said bill to him 
for payment, but the said G. JZ. could not be found, nor could his 

lace of abode be discovered, nor did the said G. H. pay the said 
Pal; and the defendant had due notice of the premises, but did not 
pay the said bill. 

A like count excusing a delay in presentment on the ground that 
the defendant had no effects in the hands of the drawee: Terry v. 
Parker, 6 A. & E. 502. [And see the last form, from which acount 
excusing presentment on this ground may be readily framed. | 

A like count ercusing presentment of a note (held insufficient on 
special demurrer): Sands v. Clarke, 8 C. B. 761. 

















Payee against Drawer, for default of Payment, where the Drawee 
was dead, and no Executor or Administrator was appointed at 
the time the Bill became due. 

That the defendant, on the day of ——, a.p. » by his 
bill of exchange, now overdue, directed to G. H., required the said 








Jones, 1 E.& E. 59; 28 L. J. Q. B. 37.) An indorsement payable at a 
banker’s does not constitute the banker agent to receive notice of dishonour. 
(Re Leeds Banking Company, L. R. 1 Eq.1; 35 L. J. C.33.) A bill must 
be presented at a banker’s within business hours ; in other cases at a 
reasonable hour. (Wilkins v- Jadis,2 B. & Ad. 188; Parker vy. Gordon, 
7 Hast, 385; Barclay v. Bailey, 2 Camp. 527.) 

{a) Notice of dishonour is necessary because it is a matter within the 
peculiar knowledge of the holder of the bill; and it must be given im: 
wodiately for two reasons ; first, because the person entitled to it may Mave 
effects in the hands of the parties dishonouring the bill, which he may wisl 
to withdraw; secondly, because he may have a remedy upon the bil 


F 2 


100 Counts in Actions on Contracés. 


G. H. to pay to the plaintiff £——- —— months after date; and 
afterwards and before the said bill became due the said G. H. died, 
and when the said bill became due no person had become executor 
of any will of the said G. H., or administrator of his estate or effects, 
and the said bill was duly presented for payment at the Jast place of 
abode of the said G. ZH, Tet has not been paid ; and the defendant 
had due notice of the premises, but did not pay the said bill. 

Count aileging the death of the acceptor and presentment to his 
executor: Caunt v. Thompson, 7 C. B. 400. 


Payee against Drawer, for default of Payment, where the Defendant 
dispensed with Presentinent. 


That the defendant, on the —— day of , AD. ——, by his 
bill of exchange, now overdue, directed to G. H., required the said 
G. H. to pay to the plaintiff £——_ —— months aiter date; and 
when the said bill became due the defendant requested the plaintiff 
not to present the said bill to the said G. H. for payment, and dis- 
charged the plaintiff from so presenting it, and the said G. H. has 
not paid the said bill, whereof the defendant had notice, but did not 


pay the same. 








Indorsee against Drawer for default of Payment, on a Bill payable 
of the Drawer or order. 


That the defendant, on the —— day of ——, a.p.——, by his 
bill of exchange, now overdue, directed to G. JZ., required the said 


against other parties arising upon the dishonour which he may wish to en- 
force, (See authorities cited in notes to Bickerdike v. Bullman, 2 Smith’s 
L. C. 6th ed. 52; where see also what excuses for want of notice of dis- 
honour are sufficient, as showing that the defendant has not been damnified 
by the want of notice in either of the above respects.) In all cases where 
notice of dishonour is excused or dispensed with, the matter of excuse or 
dispensation must be averred, and will not suffice, as evidence, to support 
a common averment of notice. (Burgh v. Legge, M. & W. 418; Allen vy. 
Edmundson, 2 Ex. 719; and see Rubey v. Gilbert, 6 H. & N. 536, 538; 30 
L. J. Ex. 170,172.) The Court will amend by substituting such aver- 
menta, if necessary, for one of notice. (Cordery v. Colvin or Colville, 14. 
C. B. N.S. 374; 32 L. J.C. P. 210; in which latter report the averment 
is by mistake called a plea of waiver.) 
The facts above pleaded form n good excuse for default in notice of dis- 
honour, or in presentment as against the drawer of the bill, but not as 
against an indorser who has no notice of the facts. (Saul v. Jones, 1 BE. & EB. 
pat 28 L. J.Q. B. 37.) A delay in giving notice of dishonour, unavoidable 
or reasonable under the circumstances of the particular case, need not be 
‘excused, but may be averred as due notice of dishonour. (Firth v. Thrush, 
‘8 B. & C. 387; Lutdie¥. Robertson, 7 East, 231.) A promise to pay or 
acknowledgment of liability on the bill isa waiver of notice. (Woods v. 
Dean, 3 B.& 8.101; 82 L.J.Q. B. 1; and see Cordery v. Colvin or Col. 
ville, supra.) Such an acknowledgment made by the defendant to a party 
to the bill other than the plaintiff, may be used by the plaintiff as evideffce 
of notice of dishonour or waiver of such notice (Potter v. Rayworth, 13 
Hast, 417); as where the defendant suffered judgment by default in a prior 
action brought against him on the sume bill, by a different holder. (Rabey 
v. Gilbert, 6 H. & N. 536; 30 L. J. Ex. 170.) 
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G. H. to pay to the defendant or order £—— ——~- months after 
date ; and the defendant indorsed the same [to J. X., who indorsed 
the same] to the plaintiff, and the said bill was duly presented for 
payment, and was dishonoured; whereof the defendant had due 
notice, but did not pay the same. 


Indorsee against Drawer, for default of Payment, on a Bill payable 
to a third Party or order. 


That the defendant, on the day of ——, a.p. ——, by his 
bill of exchange, now overdue, directed to G. H., required the said 
G. H. to pay to J. K. or order £ months after date; and 
the said F a indorsed the said bill [to Z. M., who indorsed the 
same] to the plaintiff, and the said bill was duly presented for pay- 
ment, and was dishonoured ; whereof the defendant had due notice, 
but did not pay the same. 














~ 


Indorsee against Indorser, for default of Acceptance (a). 


That G. #., on the day of , A.D. , by his bill of ex- 
change, now overdue, directed to J. K., required the said J. KH. to 
pay to the said G. H. or order £—— months after date; and 
the said G. Jf. indorsed the said bill to the defendant, who indorsed 
the same [to Z. .., who indorsed the same] to the plaintiff; and 
the said bill was duly presented for acceptance, and was dishonoured ; 
whereof the defendant had due notice, but did not pay the same. 














Indorsee against Indorser, for default of Payment. 


That G. H., on the day of , A.D. , by his bill of ex- 
change, now overdue, directed to J. A., required the said J. K. to 
pay tothe said G. 2Z. or order £ months after date ; and the 
said G. H. indorsed the said bill to the defendant, who indorsed the 
same {to ZL. .12., who indorsed the same, to the plaintiff, and the said 
bill was duly presented for payment and was dishonoured ; whereof 
the defendant had due notice, but did not pay the same 

















Executor of Drawer against Acceptor. 


(Commence with aes Ala: ante, p. 17.) That the said C. D., in his 
lifetime, on the ay of , AD. , by his bill of exchange, 
now overdue, directed to the defendant, required the defendant to 











(a) As to striking out intermediate indorsements, see ante, p. 97, n. (8). 
The indorser of a bill guarantees the acceptance of the bill, and the pay- 
ment of it by the acceptor at maturity, and so far is in the same position 
as the drawer. (Penny v. Innes, 1 C. M. & R.439; Matthews v. Bloxsome, 
$3 L. J. Q. B. 209.) . 

(4) As to excuses for not giving notice of dishonour in this case, and the 
modes of pleading them, see ante, p. 100. Upon a special acceptance the 
above form is sufficient ; the manner and place of presentment, if the bill 
is drawn payable generally, are mere matter of evidence against any party 
but the acceptor. (Parks v. Edge, 1C. & M. 429; Boydell v. ~ | 
4D.&L.178; 3C. B. 168; and see anfe, p. 98.) 
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pay to the said C. D. £—— —— months after date; and the de- 
endant then accepted the said bill, but has not paid the same. 





Administrator of Drawer against Acceptor. 


r Commence with the form, ante, p. 19, and continue as in the last 
orm. 


Erecutor of Payee against Acceptor. 


(Commence with the form, ante, p.17.) That in the lifetime of the 
said C. D., on the day of , A.D. , J. K., by his bill of 
exchange, now overdue, directed to the defendant, required the de- 
fendant to pay to the said C. D. £—— ——- months after date ; and 
the defendant then accepted the said bill, but has not paid the same. 











Executor of Indorsee against Acceptor. 


(Commence with the form, ante, p. 17.) That in the lifetime of the 
said C. D., on the day of , A.D. , J. K., by his bill of 
exchange, now overdue, directed to the defendant, required the de- 
fendant to pay to the said J. X. or order £ months after 
date ; and the defendant then accepted the said bill, and the said 
J. K. indorsed the same [to 7. Af., who indorsed the same] to the 
said C. D. in his lifetime; but the defendant has not paid the same. 

















Drawer against Executor of Acceptor. 


(Commence with one of the forms, ante, p.18.) That in the lifetime 
of the said G. H., on the day of , A.D. , the plaintiff, 
by his bill of exchange, now overdue, directed to the said G. ZZ, re- 
quired the said G. ZH. to pay to the plaintiff £ months 
after date ; and the said G. H. then accepted the said bill, but the 
same has not been paid. 




















Drawer against Administrator of Acceptor. 


F Commence with the form, ante, p. 21, and continue as in the last 
orm. 


Indorsee of Executor of Drawer against Acceptor. 


That G. Z., on the day of , A.D. , by his bill of ex- 
change, now overdue, directed to the defendant, required the de- 
fendant to pay to the said G. H. or order £ months after 
date, and the defendant accepted the said bill; and the said G. H. 
afterwards died, having first duly made his will and appointed J. K. 
executor thereof, who afterwards, as and being such executor, in- 
pomed the said bill to the plaintiff; but the defendant did not pay 

e same. 

















Indorsee of Administrator of Drawer against Acceptor. 
That G. H., on the —— day of , A.D. , by his bill of ex. 
change, now overdue, directed to the defendant, required the de- 
fendant to pay to the said G. H. or order —— —— months after 
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date, and the defendant accepted the said bill; and the said G. H. 
afterwards died intestate, and thereupon administration of the per- 
sonal estate and effects which were of the said G. H., deceased, at 
the time of his death, was duly granted to J. K., who, as and being 
such administrator, indorsed the said bill to the plaintiff; but the 
defendant did not pay the same. 


Assignees of a Bankrupt Drawer against Acceptor. 


(Commence with the form, ante, p. 24.) That the said E. F., before 
he became bankrupt, on the ay of , A.D. ——, by his bill 
of exchange, now overdue, directed to the defendant, required the 
defendant to pay to the said FE. F. £—— months after date; 
and the defendant then accepted the said bill, but has not paid the 
same. 











Assignees of Drawer, an Insolvent Debtor, against Acceptor. 


(Commence with the form, ante, p. 25.) That before the estate and 
effects of the said KE. F. vested in the plaintiffs as assignees as afore- 
said, on the day of , A.D. , the said FE. F., by his bill 
of exchange, now overdue, directed to the defendant, required the 
defendant to pay to the said #. F. £—— months after date ; 
and the defendant then accepted the said bill, but has not paid the 
same. 














Husband and Wife on a Bill drawn by her before Marriage against 
Acceptor (a). 

(Commence with the form, ante, p. 22.) That the said C., whilst 
she was unmarried, on the day of ——a.p. , by her bill 
of exchange, now overdue, directed to the defendant, required the 
defendant to pay to the said C. £ — months after date; and 
the defendant then accepted the said bill, but has not paid the same. 











By husband and wife on a promissory note made to the wife during 
marriage: Philliskirk v. Pluckwell, 2 M. & 8. 393. 

By hushand alone on a bill of exchange payable to the rife or order 
before marriage: M‘Neilage v. Holloway, 1 B. & Ald. 218. 

By hesbane. alone on a@ promissory note payable to wife during 
marriage: Burrough v. Moss, 10 B. & C. 558. 


(a) A husband may sue alone in his own name on a bill of exchange | 
made payable to his wife or order before the marriage, although not indorsed ; 


by her. (M‘Neilage v. Holloway, 1 B. & Ald. 218.) But the assignees of 


a bankrupt husband cannot sue alone in their own names on & promissory 
note made payable to the wife of the bankrupt before marriage. (Sherrington | 


v. Fates, 12 M. & W. 855.) A husband may sue alone on a promissor, 
note made payable to his wife during the marriage (Burrough v. Moss, 10 
B. & C. 658) ; or may join with his wife in suing. (Philliskirk v. Plackweil, 
2M. &8. 3933 "A bill or note made payable to a wife survives to her on 
the death of her husband, if he has not previously reduced it into possession 


Gaters v. Madeley,6 M. & W. 423; Howard v. Oakes, 3 Ex. 186); and} 


Upon her death passes to her administrator and not to her husband. (Hart’ 
v. Stephens, 6 Q. B. 937; and see post, “ Husband and Wife.’’) 
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Action by a widow on a note made payable to her during marriage : 
Richards v. Richards, 2 B. & Ad. 447; Gaters v. Madeley, 6 M. 
& W. 423. 

Action by the administrator of a deceased wife upon a note given 
to her before marriage, and not reduced into possession by her hus- 
band during coverture: Hart v. Stephens, 6 Q. B. 937. 


Drawer against Husband and Wife on a Bill accepted by her 
before Marriage. 


(Commence with the form, ante, p. 22.) That whilst the said G. 
was unmarried, on the day of ——, a.D. ———, the ee by 
his bill of exchange, now overdue, directed to the said G., required 
the said G. to pay to the plaintiff £—— —— months after date ; 
and the said G. then accepted the said bill, but the same has not 


been paid. 








Surviving Drawer against Acceptor. 


(Commence with the ordinary form, see ante, p. 15). That the 
plaintiff and G. H., since deceased, on the day of ——, A.D. 
——, by their bill of exchange, now overdue, directed to the de- 
fendant, required the defendant to pay to the plaintiff and the 
said G. H. (an —— months after Nie and the defendant ac- 


cepted the said bill, but did not pay the same. 





Against a surviving Joint Acceptor. 


The declaration in the commencement, body, and conclusion, may 
be in the ordinary form, see ante, p. 16; Mountstephen v. Brook, 
1 B. & Ald. 224. 


II. Forrren Birts oF ExcuancGe (a). 


Drawer against Acceptor. 
That the plaintiff, on the —— day of ——-, a.p. ——, at [ Paris, in 





(a) As to foreign bills, sce Byles on Bills, 9th ed. ch. 31, 32; and seethe 
Mercantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, 88. 6,7. It is 
necessary to show in the declaration that the bill is a foreign bill. (Armant 
v. Castrique, 13 M. & W. 443.) If it purport to be drawn abroad, and 
was not eo in fact, and was not properly stamped, even a bond fide holder ; 
for value cannot recover upon it. (Steadman v. Duhamel, 1 C. B. 888.) 
The bill may be stated in English, os above, although it is in a foreign 
language. (Atty. Gen. v. Valabreque, 1 Wightw. 9.) 

‘The expenses of noting and protesting, if sought to be recovered, must be 
laid as special damage, ante, p. 95. Interest on foreign bills is calculated 
according to the rate at the place where they are drawn, accepted, or in- 
dorsed, as the case may be, according to the liability of the party sued. 
(Allen v. Kemble, 6 Moore, P. C. 314; Gibbs v. Fremont, 9 Ex. 25; and 
see ante, p. 94.) 

Foreign bills drawn or negotiated within the United Kingdom must be 
stam under the 17 & 18 Vict. c. 83, ss. 3-6; and see 24 & 25 Vict. c. 91, 
8. 38; Pooley v. Brown, 11 C. B. N. 8. 566; 31 L. J. ©. P. 134. 
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the empire of France], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to the 
plaintiff, ——- months after date, [——- francs, a sum amounting 
to) £—— ; and the defendant accepted the said bill, but did not pay 
the same. 


Payee against Acceptor on a Bill drawn in a Set or Parts (a). 


That G. H., on the day of , A.D. , at [ Paris, in the 
empire of France], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to the 
plaintiff, —— months after date, that his first of exchange, (second 
and third not paid,) [ francs, a sum amounting to| £ ; and 
the defendant accepted the said bill, but did not pay the same. 

















By Payer supra protest for honour of Drawer against Acceptor. 


That G. H., on the —— day of , A.D. , at [Paris, in the 
empire of France], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay to J. K. 
or order, months after date. r francs, a sum amountin 
to] £ ; and the defendant accepted the said bill, and the sai 
J. K. indorsed the same to Z. M., who indorsed the same to XN. O., 
and the said bill was presented to the defendant for payment and 
was dishonoured, and was duly protested for non-payment; and 
thereupon afterwards the plaintiff, according to the custom of mer- 
chants, for the honour of the said drawer upon protest duly made 
in that behalf, paid to the last-mentioned indorsee, then being the 
holder of the said bill, the amount of the said bill, together with 
certain reasonable and necessary charges of and attending the said 
ee and protest, amounting to £——; of all which the de- 

endant had due notice, yet the defendant did not pay the said bill 
or the said money so paid by the plaintiff. 

Like counts: Cor v. Earle, 3 B. & Ald. 430; Geralopulo v. Wieler, 
iN : B. 690; and see Ex p. Wyld, 2 De G. F. & J. 642; 30 L. J. 

. 10. 

















Payee against Acceptor supra Protest (b). 


That G. H., on the —— day of , A.D. , at [Paris, in the 
empire of France], by his foreign bill of exchange, now overdue, 
directed to J. K., required the said J. K. to pay to the plaintiff 
months after date, [ francs, a sum amounting to] £-——, 
and the said bill was duly presented to the said J. K. for acceptance, 
and he refused to accept the same, whereupon the said bill was duly 
protested for non-acceptance thereof, of all which the defendant had 

















(a) When a bill is drawn in parts all the set constitute but one bill. 
(Byles on Bills, 9th ed. 376.) The legal holder of the bill is entitled to 
the possession of all the sets, but he cannot sue a previous indorser for 
them unless they came to the possession of the latter. (Pinard v. Klock- 
man, 3 B. & 8. 388; 32 L. J. Q. B. 82.) 

(6) To support this action, a protest for non-acceptance and also a pro- 
test for non-payment are necessary. (Hoare v. Cazenove, 16 East, 391 ; 
Williams v. Germaine, 7 B. & C. 468.) ‘ 
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due notice, and thereupon the defendant accepted the said bill under 
the said protest, and the said bill was ae presented to the said 
J. K. for payment when it became due, and he did not pay the same, 
whereupon the said bill was duly protested for non-payment there- 
of Bas ae which the defendant had due notice, but did not pay the 
said bill. 

A like count: Williams v. Germaine, 7 B. & C. 468. 

Count on a conditional acceptance under protest: Mitchell v. 
Baring, 10 B. & C. 4. 





Indorsee against Acceptor on a Foreign Bill payable at 
Usances (a). 


That G. 77, on the day of , A.D. ——, at [Vionna, in the 
empire of Austria], by his foreign bill of exchange, now overdue, 
directed to the defendant, required the defendant to pay toJ. K. or 
order, at usances, that is to say, at months after the date 
of the said bill, [——- thalers, a sum amounting to] £——; and the 
said J. K. indorsed the said bill to the plaintiff, and the defendant 
accepted the said bill, but did not pay its same. 














Payee against Drawer, for defuult of Acceptance. 


That the defendant, on the day of ——, A.D. , at [ Paris, 
in the empire of France], by his foreign bill of exchange, directed 
to G. H.,, required the said G. ZH. to pay to the plaintiff, 
months after date, [ francs, 2 sum amounting to] £——; and 
the said bill was duly presented for acceptance. and was dishonoured, 
whereupon the said bill was duly protested for non-acceptance 
thereof, of all which the defendant had due notice, but did not pay 
the said bill; and by reason of the premises the plaintiff incurred 
expenses in and about the presenting, noting, protesting, and re- 
exchange of the said bill, and incidental to the dishonour thereof. 














Indorsee against Drawer, for default of Payment. 


That the defendant, on the day of , A.D. at [Paris, 
in the empire of France], by his foreign bill of exchange, now over- 
due, directed to G. H., required the said G. H. to pay to the de- 
fendant or order, —— months after date, [—— francs, a sum 
amounting to] £——, and the defendant indorsed the said bill to 
the plaintiff, and the said bill was duly presented for payment, and 
was dishonoured, whereupon the same was duly protested for non- 
peymene thereof (2) ; of all which the defendant had due notite, but 

id not pay the said bill. 

Like count by indorsee against indorser: Suse v. Pompe, 8 C. B. 

N.S. 538; 30 L. J. C. P. 78 (c). 














(a) See a list of usances between different places, Byles on Bills, 9th ed. 
 Gegirid Chitty on Bills, 10th ed. 255. The length of the usance should 
stated in the count. (See Chitty on Bills, supra, Buckley v. Cambell, 
Salk. 131, pl. 18.) 
(6) Protest seems not to be necessary in the case of a foreign promissory 
note. (Byles on Bills, 9th ed. 249; Bonar v. Mitchell, 5 Hx. 416.) 
(¢) The amount for which the drawer or indorser of a foreign bill drawn 
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ITI. Banxens’ Cuxcks (a). 


Payee of Check against Drawer (6). 


That the defendant, on the day of , AD. ——, by his 
check or order for the payment of money, directed to Messieurs 
G. H. and Co., bankers, required them to pay to the plaintiff or 
bearer £——, and delivered the said check to the plaintiff, and the 
same was duly presented for payment, and was dishonoured ; whereof 
the defendant had due notice, but did not pay the same. 








Count on a check excusing notice of dishonour on the ground that 
the drawer had no effects in the hands of the drawee: Kemble v. 
Mills, 1 M. & G. 757; and see form, ante, p. 99. 


Bearer or Indorsee of Check against Drawer. 


That the defendant, on the —— day of , A.D. ——, by his 
check or order for the payment of money, directed to Messieurs 
G. H. and Co., bankers, required them to pay to J. X. or bearer [or 
order] £——, and the plaintiff became the bearer of the said check 
[or and the said J. #. indorsed the saidtheck to the plaintiff], and 
the same was duly presented for payment, and was dishonoured ; 
whereof the defendant had due notice, but did not pay the same 
[see ante, p. 98 (b)]. 





or indorsed in England, and payable abroad, is liable upon dishonour by 
non-payment, is only the re-exchange, that is, the value of the foreign 
money at the rate of exchange on the day of dishonour, with interest and 
expenses ; and evidence of a custom of merchants for the holder to have 
the option of recovering the sum he gave for the bill in England was held 
inadmissible as being inconsistent with the bill. (Suse v. Pompe, 8 C. B. N.S. 
538 ; 30 L. J. C. P. 75.) 

(a) Bankers’ checks are within the Bills of Exchange Act. (Eyre v. 
Waller, 5 H. & N. 460; 29 L. J. Ex. 246.) As to the proceedings under 
this Act, see ante, p. 93 (3d). 

(6) The check should be presented within a reasonable time, after which 
time the bearer holds it at his own risk against the insolvency of the banker. 
The day after the receipt of the check is held to be the reasonable time 
given to the bearer for presentment ; but if no loss is occasioned by holding 
it, the drawer remains liable for any lefffth of time within six years. (Alex- 
ander v. Burchfield, 7 M. & G. 1061; Robinson v. Hawksfort, 30. B. 52; 
Laws v. Rand, 3 C. B. N. 8.442; 27 L. J. 0. P. 76; Bailey v. Bodenham, 
16 C.B. N.8. 288; 33 L. J.C. P. 252.) The samo rule applies between the 
holder of a check and his banker or agent to whom it is delivered for pre- 
sentment, in the absence of any stipulation to the contrary. (Rickford v. 
Ridge, 2 Camp. 537; Hare v. Henty,10C. B. N. 8. 65; 30 L. Jd. 0. P, 
302.) Itscems that a check may be presented by sending it to the drawers 
by post. (Bailey v. Bodenham, supra.) The 56 Geo. ITI. c. 184, s. 18, im- 

oses penalties on issuing, receiving, and paying ‘any bill, draft, or order 
for payment of money tothe bearer on demand, aren any banker, dated 
on any day subsequent to the day on which it shall be issued.” This 
statute does not render the instrument void in the hands of a holder 
without notice of the post-dating. (Austin v. Bunyard, 6 B. & S. 687; 
84 L. J. Q. B. 217.) A check payable to order on demand is not within 
the enactment. (Whistler v. Forster, 14 C. B. N. 8. 248; 32.1.7. C. P. 
161.) The date of the instrument regulates the ees for the purpose of 
its admissibility in evidence. (Weltiame v. Jarrett, 5 B. & Ad. 82., 
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Indorsee of Check against Indorser (a). 


That G. H., onthe —— day of ——, a.p. ——, by his check or 
order for the payment of money, directed to Messieurs J. K. and Co., 
bankers, required them to pay to L. M. or order £——, and the said 
L. M. indorsed the said check to the defendant, who indorsed the 
same [to V. O., who indorsed the same] to the plaintiff, and the 
said check was duly presented for payment, and was dishonoured ; 
whereof the defendant had due notice, but did not pay the same. 

A like count: Keene v. Beard, 8 C. B. N.S. 372; 29 L. J.C. P. 
287. 


Bearer of a Crossed Check against Drawer (6). 


That the defendant, on the day of ——, a.D. ——, by his 
check or order for the payment of money, directed to Messieurs 
G H. and Co., bankers, required the said Messieurs G. H. and Co. 
to pay to J. K. or bearer £ , and the said check before pre- 
sentment for payment was duly crossed with the name of Messieurs 
L. M. and Co., bankers [or with two transverse lines with the words 
‘‘and Company,” oran abbreviation thereof, and without the name 
of any ban a | and the pMintiff afterwards became the bearer of 
the said check, and the same was duly presented by the said 
Messieurs Z. M. and Co., bankers [or by a banker] for payment, and 
was dishonoured; whereof the defendant had due notice, but did 
not pay the same. 








(a) Although the check is drawn payable “to bearer,” it may be in- 
dorsed so as to make the indorser liable. (Aeene v. Beard, 8 C. B. N.S. 
372; 29 L. J.C. P. 287. The count is erroneously given in the latter 
report, as it does not show that the check was “ indorsed.’’) 

(5) Before the recent statutes relating to crossed checks, it was held that 
the crossing of a check did not restrict its negotiability to bankers only ; 
but that the circumstance of ao banker paying a crossed check otherwise 
than through a banker would be strong evidence of negligence against him 
if the person to whom he paid it was not the lawful holder. (Bellamy v. 
Marjoribanks, 7 Ex. 389; Carlon v. Ireland, 5 E. & B. 765; 25 L. J. Q. 
B.113.) The statute 19 & 20 Vict. c. 25, enacted that the crossing of a 
check ‘shall have the force of a direction to the bankers upon whom such 
draft is made, that the same is to be paid only to or through some banker, 
and the same shall be payable only to or through some banker.” Under 
this statute it was held that the crossing formed no part of the check and 
might be altered or crased without forgery, and that if the crossing made 
by the drawer was erased by a subsequent holder, and the check presented 
without the crossing, the banker was justified in paying it otherwise than to 
or throngh a banker. (Simmonds v. Taylor, 4 C. B. N.S. 463 ; 27 L. J.C. 
P. 45, 248.) Now by the statute 21 & 22 Vict. c. 79, 8. 1, it is enacted that 
the crossing shall be deemed a material part of the check, and shall not be 
obliterated, added to, or altered by any person after the issuing thereof, 
except that by s. 2,where the check has been issued uncrossed or crossed 
with the words “and company,” or any abbreviation thereof, and without 
the name of any banker, any lawful holder may cross it with the name of a 
banker ; and the banker upon whom such check is drawn shall not pay such 
check to any other than the banker with whose name such check shall be 
crossed, or if crossed without a banker's name to any other than a banker. 
And s. 4 protects the banker from any liability by reason of paying to 
@ person other than a banker, a check which does not, when presented, 
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IV. Promissory Norzs. 


Payee against Maker. (C. L. P. Act, 1852, Sched. B. 15.) 


That the defendant, on the day of ——, a.D. ——, by his 
promissory note, now overdue, promised to pay to the plaintiff 
—— —— months after date, but did not pay the same. 





Count on a promissory note setting it out verbatim with averments 
of identity between the names on the note and the parties to the 
action: Price v. Taylor, 5 H. & N. 640; 29 L. J. Ex. 331. 


Payee against Maker on a Note payable on demand (a). 


That the defendant, on the day of ——, a.p. ——, by his 
poo note, promised to pay to the plaintiff on demand £ 
ut has not paid the same. 





Payee against Maker on a Note payable after Notice (6). 


That the defendant, on the ——- day of , A.D. , by his 
promissory note, promised to pay to the plaintiff £—— ——- months 
after notice, and notice was afterwards given by the plaintiff to the 
defendant to-pay the same ‘months after the said notice; and 
the time for payment elapsed before action, but the defendant did 
not pay the same. 














Payee against Maker on a Note made payable at a particular 
Place in the body of it (c). 


That the defendant, on the day of » A.D. ——, by his 
promissory note, now overdue, promised to pay to the plaintiff at 








plainly appear to be or to have been crossed, or to have been obliterated, 
added to, or altered, unless such banker shall have acted malé fide or been’ 
guilty of negligence in so paying such check. 

As the last-mentioned Act makes the crossing a material part of the 
check, it seems proper to declare in the above form. 

(a2) A note payable on demand is a present debt, and is due and payable 
at once without demand ; and the Statute of Limitations runs from the date 
of the note. (orton v. Ellam, 2M. & W.461.) It is within the Summary, 
Procedure on Bills of Exchange Act, 1855, and the six months provided for 
suing under that Act reckons from the date of the note. (Maltby v. Mur- 
rells,5 H. & N. 813; 29 L. J. Ex. 377.) But where such a note, accom- 
panied by a written memorandum, was given as a security for an account 
with a banker, it was held that the statute did not begin to run upon it 
until a balance was struck and a claim made. (Hartland v. Jukes, 1 H. & C. 
667; 32 L. J. Ex. 162; but see Byles on Bills, 9th ed. 332; and see 
Watkins v. Figg, 11 W. BR. 258 Q. B.) Such a note is not considered as 
overdue, so as to affect an indorsee with its equities. (Brooks v. Mitchell, 
9M. & W. 15.) 

(b) In this case notice must be given; so where a note is payable at or 
after sight, a presentment for sight is necessary. (Diron v. Nuttall, 1 C.M. 
& R. 307. 
(c) The presentment at the specified place is necessary, and must be 
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Messieurs G. H. and Co., Lombard Street, London, &- 

months after date, and the said note was duly presented for pay- 
ment at Messieurs G. H. and Co., Lombard Street, London, afore- 
said, but has not been paid. 





Payee against Maker on a Note payable by Instalments where the 
whole Sum is due (a). 


That the defendant, on the day of ——, a.p. ——, by his 
promissory note, promised to pay to the plaintiff the sum of £—-, 
in manner following, namely, £ on the day of ——, 
£—— on the —— day of , and the remainder of the said 
sum on the —— day of respectively in the year aforesaid ; all 
which periods elapsed before action, but the defendant did not pay 
the said note, or any part thereof. 

















Payee against Maker on a Note payable by Instalments where some 
only are due. 


That the defendant, on the day of , A.D. , by his 
romissory note, promised to pay to the plaintiff the sum of £—, 

















in manner following, namely, £—— on the day of ——, 
£—— on the ——day of ,and the remainder of the said sum 
on the day of —— respectively in the year aforesaid; and the 





poe for payment of the said fimat and second instalments elapsed 
lg action, but the defendant did not pay the same, or cither of 
them. 

Count by husband and wife on a note payable by instalments, 
where some became due before the marriage and some after: Spind- 
ler v. Grellett, 1 Ex. 384. 


Payee against Maker on a Note payahle by Instalments tn which 
the whole Sum is made payable on any Default. 


That the defendant, on the —— day of , A.D. , by his 
promissory note, promised to pay to the plaintiff the sum of £—, 
in manner following, namely, € on the first day of —— then 
next ensuing, and £ on the first day of each succeeding month, 
until the whole of the said sum should be fully paid, ana that in 
case default should be made in payment of any of the said instal- 
ments, the whole of the said sum of £—— remaining unpaid at the 

«time of such default should become immediately payable; and de- 
fault was made by the defendant in payment of the [first] of the 














averred. (Spindler v. Grellett,1 Ex.384; Eimblinv. Dartnell, 12 M.& W. 
830; Saunderson y. Bowes, 14 East, 500.) A memorandum of the place of 
payment in the margin of the note has not the same restrictive effect. 
(Exon v. Russell, 4M. & 8. 505; Williams y. Waring, 10 B.& C.2.) It 
is not sufficient excuse of presentment that the defendant has absconded 
ny a left uny effects at the place specified. (Sands v. Clarke, 8 C. B. 
(a) A note payable by instalmenta is assiguable within the statute 8 & 4 
Anne, ¢. 9; and the maker is entitled to the days of grace upon the falling 


due of each instalment. (Oridge v. Sherb : 
v. Kenealy, 12 M.& W189) 2 mt tt OM. & WN 876; Carlow 
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said instalments, whereupon the whole of the said sum of £—— 
then remaining unpaid became immediately payable, and the de- 
fendant has not paid the same. 

A like count by an indorsee : Carlon v. Kenealy, 12 M. & W. 139. 


Bearer against Maker on a Note payable to Bearer (a). 


That the defendant, on the day of , A.D. , by his 
promissory note, now overdue, promised to pay to G. #., or bearer, 

—~—— months after date, and the plaintiff became the bearer 
of the said note, but the defendant did not pay the same. 











Count against the Bank of England on one of their notes: Raphael 
v. Bank of England, 17 C. B. 161. . 


Bearer against Maker on a Country Bank-note payable in Town 
or Country. 


That the defendants, on the day of , A.D. ——, by their 
promissory note, promised to pay the bearer on demand £—— at 
the bank at ——,or at Messieurs G. H. and Co., bankers, Lon- 
don, and the pene became the bearer of the said note, and the 
same was duly presented for payment at the bank at -—— 
aforesaid [or at the said Messieurs G. H. and Co., bankers, London, 
aforesaid], but has not been paid. 














Count on a dehenture given hy a company with interest warrants 
annexed: Enthoven v. Hoyle, 13 C. B. 373; 21 L. J.C. P. 100; 
and see post, “ Bonds,” p. 118. 


Indorsee against Maker. 


That the defendant, on the day of , A.D. ——, by his 
promissory note, now overdue, promised to pay to G. H. or order, 
months after date, and the said G. #. indorsed the said 
note [to J. A, who indorsed the same] to the plaintiff, but the de- 
fendant did not pay the same. 











Indorsee against Payee. (C. L. P. Act, 1852, Sched. B. 16.) 


That G. 77, on the day of , A.D. ——, by his promissory 
note, now overdue, promised to pay to the defendant or order, 
£——- —— months after date ; and the defendant indorsed the same 
{to J. A., who indorsed the same] to the plaintiff, and the said note 








(a) A note drawn by the defendant, payable to his own order, is not a 
negotiable note within the 3 & 4 Anne, c. 9, until it is indorsed. If it is 
indorsed in blank, it becomes a note payable to bearer, and must be declared 
on as auch in the above form. (Hooper v. Williams, 2 Hx. 13; Brows v. 
De Winton, 6 C. B. 386; Flight v. Maclean, 16 M. & W. 51.) If 

ecially indorsed, it becomes a note payable to the indorsee or order, and 
should be so declared upon (@ay v. Lander, 6 C. B. 386), as in the form 

f, p- 112. 
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was duly presented for payment and was dishonoured ; whereof the 
defendant had due notice, but did not pay the same. [As to the 
excuses for notice of dishonour, and the mode of averring them, see 
ante, p. 99.] 


» 


Indorsee against Indorser. 


That G. H., on the —— day of , A.D. -—, by his promissory 
note, now overdue, promised to pay tod. K. or order, £—— —— 
months after date; andthe said J. A’. indorsed the same to the de- 
fendant, who indorsed the same to the plaintiff, and the said note 
was duly presented for payment and was dishonoured ; whereof the 
defendant had due notice, but did not pay the same. 





Executor or Administrator of Payee against Maker. 


(Commence with one of the forms, ante, pp. 17,19.) That in the 
lifetime of the said C. D., on the day of , A.D. ——, the de- 
fendant, by his promissory note, now overdue, promised to pay to the 
said C. D. £——- —— months after date, but did not pay the same. 








Payee against the Executor or Administrator g 


(Commence with one of the forms, ante, pp. 18,21.) That the said 
G. H., in his lifetime, on the day of ,A.D.——, by his 
promissory note, now overdue, promised to pay to the plaintiff 

—— -—— months after date, but the same has not been paid. 








Assignees of a Bankrupt Payee against Maker. 


(Commence with the form, ante, p. 21.) That before the said 
EF. F. became bankrupt, on the day of , A.D. , the 
defendant, by his promissory note, now overdue, promised to pay 
to the said E. F. £-—— —— months after date, but did not pay the 
same. 











Husband and Wife, on a Note payable to her before Marriage, 
against Maker (a). 

(Commence with the form, ante, p. 22.) That whilst the said C. 
was unmarried, on the day of , A.D. , the defendant, 
by his promissory note, now overdue, promised to pay to the said C. 

—— —— months after date, but did not pay the same. 











Payee against a Husband and Wife, on a Note made by her befure 
Marriage. 

(Commence with the form, ante, p. 22.) That the said G. whilst 
she was unmarried, on the day of ——, a.D. ——, by her pro- 
missory note, now overdue, promised to pay to the plaintiff £—— 
—— months after Gate, but the same has not been paid. 











(2) As to actions by and against husband and wife on promissory notes, 
see ante, p. 103, n. (a); and see post, “ Husband and Wife.” 
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Surviving Payee against Maker. 


(Commence with the ordinary form, see ante, p.115.) That the de- 
fendant, on the —— day of , A.D. ——, and in the lifetime of 
G. H., since deceased, by his promissory note, now overdue, pro- 
mised to pay to the plaintiff aad the said G. H. £— months 
after date, but did not pay the same. 








Payee against the surviving Maker. 
The declaration may be in the ordinary form, see azte, p. 109. 


V. MiscELLaNnEous CoUNTS RELATING To BI.ts. 
For the Breach of a Promise to retire a Bill at maturity in consi- 
deration of a Renewal. 


That in consideration that the plaintiff would accept and deliver 
to the defendant a bill of exchange, dated the day of ; 
A.D. , drawn by the defendant upon the plaintiff, requiring him 
to pay to the defendant or order, £—— months after date, for 
the purpose of retiring another bill of exchange, dated the 
day of ——, a.p. , drawn by the defendant upon and accepted 
by the plaintiff for £——. payable to the defendant or order, —— 
months after date, the defendant promised the plaintiff to retire the 
last-mentioned bill ; and the plaintiff thereupon accepted and de- 
livered to the defendant, and the defendant received from the plain- 
tiff the first-mentioned bill, for the purpose and on the terms afore- 
said; and all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to have the said 
bill, dated the day of , A.D. , Tetired ; yet the defendant 
did not retire the same, whereby the plaintiff was obliged to pay to 
G. H., as and being the indorsee and holder of that bill, the amount 
of the mone nayable thereby, and interest thereon, and the costs 
of an action brought by him against the plaintiff for the recovery of 
the same, and incurred expense in appearing to, defending, and set- 
tling the said action. 
































Against a Person entrusted with a Bill to Discount for Negotiating 
the same for his own Use. 


That in consideration that the plaintiff would deliver to the de- 
fendant for the purpose and on the terms hereinafter mentioned a 
bill of exchange of the plaintiff, dated the —— day of ——, a.p. 
. drawn by G. H. upon and accepted by the plaintiff, for £—, 

ayable to the order of the said G. H. three months after date, and 
indorsed in blank by him, the defendant promised the plaintiff to 
discount the said bill for the plaintiff, and to pay over to the plaintiff 
the proceeds of such discounting, and the plaintiff thereupon de- 
livered to the defendant, and the defendant received from them the 
said bill for the purpose and on the terms aforesaid; yet the de- 
fendant did not discount the said bill for the plaintiff and pay over 
to him the proceeds of such discounting, although a reasonable time 
for him so to do elapsed before action, and the defendant wrongfully 
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negotiated the said bill for his own benefit and applied to his own 
use the proceeds thereof; whereby the plaintiff was afterwards com- 
pelled to pay the said bill and interest thereon, and the costs of an 
action brought thereon by the holder of the said bill against the 
plaintiff as such acceptor as aforesaid, and became liable to pay the 
costs of defending the said action. 

Count for not discounting or returning a bill delivered to the de- 
Sendant to get discounted: Mullett v. Huchison, 7 B. & C. 639; Alder 
v. Keighley, 15 M. & W. 117. 

Against a person employed to discount a bill for not applying the 
ae a aaa upon: Hart vy. Ailes, 4 C. B. N.S. 371; 

Jd. C. P. 218. 


Against a Person employed to take up a Bill of Exchange for 
neglecting to do so. 


That in consideration that the plaintiff would deliver to the de- 
fendant £ for the purpose and on the terms hereinafter men- 
tioned, the defendant promised the plaintiff to pay the said £—— 
to G. H., and to obtain from him and deliver to the plaintiff a bill of 
exchange bearing date the day of ,A.D.———, drawn by 
the plaintiff on and accepted by A. L. for the plaintiff's accommoda- 
tion for £—— payable to the plaintiff’s order months after 
date, and which bill had been indorsed by the plaintiff to the said 
G. H.; and the plaintiff delivered the said £—— to the defendant 
accordingly for the purpose and on the terms aforesaid, and all con- 
ditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said promise of 
the defendant performed by him and to maintain this action for 
the breach thereof by the defendant hereinafter alleged ; yet the de- 
fendant did not obtain from the said G. H. and deliver to the plain- 
tiff the said bil], and by reason thereof the plaintiff lost the said 
£——, and as drawer and indorser of the said bill as aforesaid, was 
afterwards obliged to pay to the holder thereof the amount of 
the said bill and interest thereon, and the costs of an action brought 
by the said holder against the plaintiff as such drawer and indorser 
thereof, and also incurred costs in defending and settling the said 
action.¢ 

















Counts on contracts of indemnity relating to bills of exchange, see 
post, ‘* Indemnities.”’ 
aoe Jor not paying by bill for goods sold, see post, “ Sale of 
oods. 


Biitits oF Lapine. See “ Carriers by Water,” post, p. 129. 


Boatp anv Lopeine. See “ Landlord and Tenant.’ 


Bonps (a). 





{ (a) Bonds.}—By the common law, the whole penalty of a bond was reco- 
verable upon a breach of the condition. The Court of Chancery, however, 
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ve relief cee the judgment at law, upon payment of the amount really 
ue, or the damages arising from the breach of the condition. A power of 

oe similar relief in certain cases was afterwards given to the Courts of 
w by statute. 

Thus actions upon common money bonds are subject to the provisions of 
the statute 4 & 5 Anne,c.16. Bys.12 of that statute, where an action 
is brought upon any bond which has a condition to make void the same 
upon payment of a lesser sum at a day or place certain, if the obligor has 
before the action brought, paid to the obligee the principal and interest due 
by the condition of such bond, though such payment was not made strictly 
according to the condition, yet it may be pleaded in bar of such action, and 
shall be as effectual a bar thereof as if the money had been paid at the day 
and place according to the condition, and had been so pleaded. By s. 13, 
power is given to the defendant, pending the action, to bring into Court the 
principal and interest due on the bond, with such costs as have been ex- 
pended in any suit in law or equity upon such bond, in full satisfaction and 
discharge of the bond ; and the Court may give judgment to discharge the 
defendant from the same accordingly. The payment into Court under this 
section could not be pleaded. (England v. Watson, 9 M. & W. 333; and 
see Hodgkinson v. Wyatt,1D.& L.668 ; The Bishop of London v. 3M'‘Neil, 
9 Ex. 490; 23 L. J. Ex.111.) But now, by the C. L. P. Act, 1860, s. 25, 
payment into Court may be pleaded to actions on money bonds by leave of 
the Court or a judge. And see post, “ Payment into Court.” 

Bonds with special conditions are subject to the provisions of the statute 
8&9 Will. III.c.11. By s. 8 of this statute it is enacted, that in all 
actions upon any bond or on any penal sum for non-performance of any 
covenants or agreements in any deed or writing contained, the plaintiff may 
assign as niany breaches as he shall think fit, and the jury shall assess not 
only such damages and costs of suit as were before usually done, but also 
damages for such of the said breaches as the plaintiff shall prove to have 
been broken ; and that the like judgment shall be entered on the verdict as 
before had been usually done in such actions; and that if judgment shall 
be given for the plaintiff on demurrer, or by confession, or nil dicit, he may 
suggest upon the roll as many breaches as he shall think fit, upon which 


shall issue a writ to the sheriff to summon a jury before the justice or justices _ 


of assize (or now by the 3 & 4 Will. IV. c. 42, a. 16, before the sheriff), to 


inquire of the truth of those breaches, and to assess the damages that the | 


plaintiff shall have sustained thereby. The section then provides, that 


in case the defendant shall pay into Court the damages assessed for the - 


breaches, a stay of execution shall be entered ; or if the plaintiff is satisfied 
by execution, the defendant shall be thereby discharged; but, notwith- 
standing, in each case the judgment shall remain as a sccurity against an 
further breaches, npon which the plaintiff may have a scire facias. Accord- 
ingly the judgment is entered in the usual form for the whole penalty and 
costs, with the addition, “that the plaintiff have execution against the de- 
fendant of the damages aforesaid to £—— by the jury assessed, according 
to the statute.” (See form, Chit. Forms, 10th ed. 267.) The provisions of 
this Act, respecting the assignment and suggestion of breaches, and the 
judgment for the penalty as a security for further broaches, are not affected 
by the O. L. P. Act, 1852 (see s. 96). 

The distinction between common money bonds, within the 4 & 5 Anne, 
ce. 16, and bonds with special conditions, within the 8 & 9 Will. ITI. c. 11, 
is discussed in the judgment of the Court in Smith v. Bond, 10 Bing. 125 ; 
and in 2 Wms. Saund. 187, n. (2); and see 2 Chit. Pr. 12th ed. 1008. 

Covenants and agreements in writing containing a penal sum for non- 
yeaa are regulated by this statute, 8 & 9 Will. IIT. o.11 (1 Wms. 


aund. 58; and see, per Bramwell, B., Betts v. Burch, 4 H. & N. 506,510; | 


28 L. J. Ex. 267, 269.) 
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As to bail-bonds, and the summary jurisdiction of the Courts in respect of 
them, see 4 & 5 Anne, c. 16, 20; and see ante, p. 86; and as to replevin 
bonds, see 19 & 20 Vict. c. 108, s.70; and, under the former practice, 11 
Geo. IT. c. 19, 8. 23; and see post, “ Replevin Bonds.” 

In suing upon a common money bond, it is sufficient to declare for the 
penalty without assigning any breach of the condition. 

In suing upon a bond within the 8 & 9 Will. III. c. 11, there are two 
courses open to the plaintiff. (2 Wms. Saund. 187 a, 6, n. (f); Webb v. James, 
8 M. & W. 645.) The count may be framed for the penalty only without 
mentioning the condition, or assigning any breach of it; or the condition 
may be set out and breaches of it assigned in the declaration. In the 
latter case, the statute will have been complied with at once, and the de- 
fendant will be able to plead either by denying, or by confessing and avoid- 
ing the bond and condition, or the breaches, or both. In the former case, 
where the count is framed for the penalty only, the defendant (if it be ne- 
ceasary for his defence) may set out the condition in his plea and aver per- 
formance thereof, or any matter he may have to adduce in excuse of per- 
formance. Assuming him to plead performance, the performance may, in 
some cases, be pleaded generally ; and then it is necessary for the plaintiff 
in obedience to the statute to assign in his replication the breaches on which 
he relies (2 Wms. Saund. 187, a, 6, n. (f); 1 Wms. Saund. 116, n. (1)); 
or the oe may be pleaded with particularity according to the 
terms of the condition ; and then it may be sufficient for the plaintiff in his 
replication to take issue on the performance, or such portion of it as he dis- 
putes. (See Bush v. Leake, 3 Doug. 255; Darbishire v. Butler, 5 Moo. 
198; Zurner v. M‘Namara, 2 Chit. R. 697; Roakes v. Manser, 1 C. B. 
531; and as to when performance may be pleaded generally, see post, 
Chap. V, “ Bonds.”) If, instead of pleading performance in either form, 
the defendant pleads non est factum, or some plea in excuse or otherwise, 
on which the plaintiff must necessarily take issue, then he will be obliged, 
in pursuance of the statute, to suggest upon the record, after the joinder of 
issue, all the breaches upon which he intends to rely. This same course of 
suggesting the breaches will also have to be adopted in the event of his ob- 
taining judgment upon demurrer, or by default, whenever the breaches have 
not been assigned in the declaration or replication by any of the above 
means. (Ethersey v. Jackson, 8 T. R. 255; Homfray v. Rigby, 5 M.& 8. 
60; Lawes v. Shaw, 5 Q. B. 322; Webb v. James, 8M. & W. 645.) And 
the statute in this respect is compulsory, i.e. the plaintiff must either asaign 
or suggest breaches, as the case may be, and can only recover damages for 
the breaches assigned or suggested. (Roles v. Rosewell, 5 T. R. 538 ; Hardy 
v. Bern, 5 T. R. 636; Walcot v. Goulding,8 T. R. 126; Welch v. Ireland, 
6 East, 613.) Ifthe defendant pleads performance as to part of the con- 
dition, and matter of excuse to other part, the plaintiffs proper course is to 
assign breaches in his replication to the former, and to take issue and 
ee @ suggestion of breaches as to the latter. (IVebs v. James, 8 M. & W. 

) 

It is now considered the best course in all cases to assign the breaches 
in the declaration, because they are admitted by a judgment by default, or 
on demurrer; whereas the breaches suggested must be proved. (Barwwise v. 
Russell, 3 C. & P. 608; Scott v. Staley, 4 Bing. N. C. 724; Quin v. King, 
1M. & W. 42.) Before the C. L. P. Act, 1852, enabled the defendant to 
plead several matters by way of rejoinder, there was an advantage in reserv- 
ing the assignment of breaches to the replication, as the defendant was 
thereby restricted to a single answer to each breach. The breaches are also 
admitted where thef are assigned in the replication, and there is afterwards 
& judgment for want of a rejoinder. (Lawes v. Shaw, 5 Q. B. 322.) 

_ At common law the plaintiff could only assign a aingle breach, whether 
in the declaration or in the replication, otherwise his pleading was open to 
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On a Bond, without assigning a Breach (a). 


That the defendant, by his bond, bearing date the —— day of 

, A.D. ——-, became bound to the plaintiff in the sum of £—, 
to be paid by the defendant to the plaintiff. 

A like count by administrator of obligee eae two survivors of 
three joint obligors: Ashbee v. Pidduck, 1 M. & W. 564. 

a like count against an heir on the bond of his ancestor: see post, 
“ Heir.” 





On an Annuity Bond, stating the Condition and assigning a 
Breach (6). 


That the defendant, by his bond, bearing date the —— day of 
, A.D. ——-, became bound to the plaintiff in the sum of £——, 
to be paid by the defendant to the plaintiff, subject to a condition 
thereunder written, that if the defendant should pay to the plaintiff 
£—— half-yearly, on the my, of and the ——— day of ——— 
in every year during the life of the plaintiff, the said bond should 
be void; and afterwards on the day of , A.D. ——, the sum 
of ——, for of the said half-yearly payments of the said an- 
nuity, became due to the plaintiff, and is still unpaid. 























the objection of duplicity; because he claimed the same thing, vis. the 
penalty, in respect of each breach. (Manser’s case, 2 Co. Rep. 4a; Corn- 
wallis v. Saverv, 2 Burr. 773.) But the above statute, 8 & 9 Will. III. 
¢. 11, enables him to assign as many breaches as he shall think fit. 

He cannot assign or suggest any breaches which occurred after action 
brought, but for these he must proceed by scire facias upon the judgment 
when obtained. (See Willoughby v. Swinton, 6 East, 550.) And it is im- 
portant to remark, that the plaintiff cannot, on a scire facias, suggest any 
breach which he might have originally assigned or suggested. (2 Wms. 
Saund. 189 c, n. (a.)) (As to the proecedings by scire facias on the judg- 
ment to recover damages for further breachies, see 2 Chit. Pr. 12th ed. 1018 ; 
see form, Chit. Forms, 10th ed. 536; Zabor v. Edwards, 4C. B.N.8.1; 
27 L. J. C. P. 183.) 

On an inquiry to assess damages upon the suggestion of breaches, the 
defendant cannot set up any matters in excuse or justification of the breaches ; 
all such matters must be pleaded. (4dp. Canterbury v. Robertson, 1 C, & M. 
690.) 

In an action on a bond within this statute conditioned for the payment 
of an annuity or the performance of other things, the Court will not stay 
the proceedings on the payment of the money in arrear and costs, unless 
the detiadant also gives a judgment to secure future breaches. (Tan Sandau 
v. , 1B. & Ald. 214; 2 Chit. Pr. 12th ed. 1376.) 

The liability of the obligor on the whole is limited to the amount of the 
ent (Wilde v. Clarkson, 6 T. R. 803; Branscombe v. Scarbrough, 6 

. B. 13.) 

(a) This form is proper for a common money bond under 4 & 5 Anne, 
c. 16; and also for a bond with a special condition under 8 & 9 Will. IIT. 
ec. 11, where the plaintiff reserves the breaches for the replication, or for a 
suggestion under the statute, sepra, p.116. In declaring upon a bond, it is 
not necessary to aver a breach by the non-payment of the money. It is suf- 
ficient if the declaration atates the debt under the bond; and it lies upon 
the defendant to discharge himself. (4shbee v. Pidduck, 1 M. & W. 564.) 

The claim at the end of a declaration on a bond is the amount of the 

nalty. 

Pre) A anuity bonds are within 8 & 9 Will. ITI. o. 11. (Walcot v. Gould- 
ing, 8 T. BR. 126.) . 
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Count gan a surety on an annuity bond assigning breaches: 
White v. Corbett, 1 E. & E. 692; 28 L. J. Q. B. 228. 





On a Bond with a special Condition, setting out the Condition and 
assigning Breaches. 


That the defendant, by his bond, bearing date the —— day of 
“——-, A.D. ———, became bound to the plaintiff in the sum of ——, 
to be paid by the defendant to the plaintiff, subject to a condition 
thereunder written, whereby, after reciting that Phere state the ma- 
tertal recitals, if any, in the condition, | the condition of the said bond 
was declared to be that if [here state the condition, ] then the said 
bond should be void; and [here assign the breaches in respect of 
which the plaintiff seeks to recover damages. It is often advisable 
where there are several breaches to introduce the second and subse- 
guent ones by saying, and for a second [or third, efe.] breach the 
plaintiff says, etc. : this affords great facility to the defendant in plead- 
ing to the breaches, and, where they are not otherwise distinctly 
marked, prevents his being obliged to point his pleas by an introduc- 
tory repetition of the matter to which they are pleaded. | 





On a (Lloyd's) bond given by a company acknowledging a debt, and 
covenanting to pay it: Chambers v. Manchester and Milford Ry. Co., 
5 ha S. 588; 33 L. J. Q. B. 268; as to the validity of such bonds, 
see tb, 

By the assignee of a bond, given by a company in exercise of its 
borrowing powers under the Companies’ Clauses Consolidation Act, 
1845, (8 & 9 Vict. c. 16, ss.46, 47): Vertue v. The East Anglian Ry. 
Co., 5 Ex. 280; and sec ante, “ Bills,” ete. p. 111. 

As to the remedy on such bonds, see Gardner v. London, Chatham, 
and Dover Ry. Co., L. R.2 Ch. Ap. 201; 36 L. J. C. 323. 





On a bond given under 1 & 2 Vict. c. 110, 8.8: Hinton v. Acra- 
man, 2 C. B. 367; Hayward v. Bennett, 3 C. B. 404. 

On an administration bund assigned by order of the vee, the 
Court of Probate, assigning breaches: Young v. Hughes, 4H. & N. 
76; 28 L. J. Ex. 161: and sce Sandrey v. Michell, 3 S. & T. 25; 
32 L. J. Q. B. 100. 





Counts on indemnity bonds, post, ‘‘ Indemnities ;"" on bonds of gua- 
rantee, post, * Guarantees, p.168; on bonds conditioned not tu exer- 
cise a trade, post,‘ Trade ;” on bail bonds, ante,‘ Bail bond,” p. 86 ; 
on replevin bonds, post, * Replevin bond.” 


Suggestion of breaches of bonds, see post, Chap. V, “* Bonds.’ 


Broker. 





Indebitatus ‘Count by a Broker for Commission, etc. (a). 
Money payable by the defendant to the plaintiff for work done 


(a) An unlicensed broker cunnot recover any commission for work as a 
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by the plaintiff as a broker, and otherwise, for the defendant, and at 
his request, and for commission and reward due from the defendant 
to the plaintiff in respect thereof, and for stock, shares, scrip, and 
goods sold and delivered by the plaintiff to the defendant. 

Like counts: Knight v. Cambers, 15 C. B.562; Knight v. Fitch, 
15 C. B. 566; Smith v. Lindo, 4 C. B. N. 8. 395; 27 L. J.C. P. 
196. 

Count by broker for a share of commission payable for introducing 
business: Gibson v. Crick, 1 H. & C. 142; 31 L. J. Ex. 304; 
Allan v. Sundius, 1 H. & C. 123; 31 L. J. Ex. 307. 


By a broker against his employer on his indemnity against pay- 
ments made by the broker under the rules of the Stock Exchange: 
Smith v. Lindo, supra. 

By a broker against his employer on the implied promise that 
shares delivered to him to sell were genuine; the shares being in fact 
forged, and the plaintiff having been compelled to replacé them by 
genuine ones: Westropp v. Solomon, 8 C. B. 345. 

By a broker against his employer on an implied warranty that he 
had authority to sell: Wilson v. Miers, 10 C. B. N.S. 348. 

By a broker on the Stock Exchange against his employer for not 
completing a sale of shares, whereby other shares were bought in 
against him at a greater price: Biederman v. Stone, L. R. 2 C. P. 
504; 36 L. J. C. P. 198. 


Against a Sharebroker for a a Shares according to 

order. 

That in consideration that the plaintiff! employed the defendant, 
as and being a stock and sharebroker, to purchase for the plaintiff 
——— shares in the [ company | at the then market price of such 
shares for commission to the defendant, the defendant promised the 
plaintiff to purchase for the plaintiff the said shares at the price and 
on the terms aforesaid ; and although the defendant could then have 
purchased for the plaintiff such shares at the then market price 
thereof, and a reasonable time for so doing elapsed, yet the defen- 
dant did not purchase the said shares for the plaintiff. 

A like count: Williams v. London Commercial Exchange Com- 
pany, 10 Ex. 569. 








Against a broker employed to purchase goods, for not giving to his 


broker, 6 Anne, c. 16 (Smith v. Lindo, 4 C. B. N.S. 395; 5 46. 587; 27 
L. J. C. P. 196, 335; as to what constitutes a broker within the statute, 
see ib.) ; but he may recover for money paid for his employer at his request 
or which he was compelled to pay for him according to the usage of the 
market. (Pidgeon v. Burslem, 3 Ex. 465; Jessop v. Lutwyche, 10 Ex. 614; 
Smith v. Lindo, supra; Chapman v, Shepherd, L. R. 2 C. P. 228; 36 L. J. 
C. P.1138; Whitehead v. Izod, ib.) It is a usage upon the Stock Ex- 
change, that the broker shall be treated as the principal and held liable for 
the price which he may recover from his principal as money paid to his 
use, (Smith v. Lindo, 4 C. B. N. 8.395; 5 C. B. N.S. 587.) The usage 
of Lloyd's is not such a usage as binds a cael 74 who employs an in- 
surance broker to do business there without notice of it. (Sweeting v. Pearce, 
7C.B. N.S. 449; 9 ib. 584; 291. J.C. P. 265; 30 id. 109.) 
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Carriers. I, Or Goops sy Lanp (a). 





Indebitatus Count by a Carrier for the Carriage of Goods. 


Money payable by the defendant to the plaintiff for the convey- 
ance of goods by the plaintiff for the defendant, at his request. 


brought in the name of the consignor or in that of the consignee. The ac- 
tion is to be brought in the name of the consignor where there is an express 
agree ment between him and the carrier as to the employment on his account 
(Davis v. James, 5 Burr. 2680; Moore v. Wilson, 1 T. R. 659; Sargent v. 
Morris, 3 B. & Ald. 277; Dunlop v. Lambert, 6 Cl. & Fin. 600) ; and where 
the consignor, by necessary implication, employs the carrier on his own ac- 
count, which is usually the case where the property in the goods has not 
passed to the consignee, and where they remain during the curriage at the 
: risk of the consignor, as where goods are forwarded for sale on approval 
(Swain v. Shepherd, 1 M. & Rob. 223; Sargent v. Morris, supra; Freeman 
v. Birch, supra); and where the contract of sale is within the Statute of 
Fraude and there is not sufficient evidence to charge the consignee, (Coats 
v. Chaplin, 3 Q. B. 483; Morgan v. Sykes, referred to in 3 Q. B. 486.) 
' Delivery to, and acceptance by, the carrier appointed by the purchaser to 
carry, is not a sufficient acceptance to charge the purchaser under the Sta- 
tute of Frauds (Norman vy. Phillips, 14 M. & W. 277; Meredith v. Meigh, 
2 E. & B. 364); and in such case the consignee cannot sue. (Coombs v. 
Bristol and Ereter Ry. Co..3 H. & N. 510; 27 L. J. Ex. 401.) 
But generally speaking, the action must be brought in the name of the 
.t consighee, for, except in such cases as those just referred to, the delivery to 
‘ the carrier is a delivery to the consignee; it is for him that the goods 
carried, and the consignor, in employing the carrier, is considered as the 
‘agent of the consignee for that purpose: ag where goods are delivered to 
the carrier under a contract of sale by order of the consignee (Dawes v. 
: Peck, 8 T. R. 330; and see Dutton v. Solomonson, 3 B. & P. 582; per 
Parke, B., Wait v. Baker, 2 Ex.1,7) ; and where goods are shipped under a 
bill of lading by order and on account of the consignee. (Broten v. Hodgson, 
2 Camp. 36.) In such cases it is immaterial that the consignor paid the 
_, carriage. (King v. Meredith, 2 Camp. 639.) 

In an action for the loss of a passenger's luggage it was held that the 
owner might sue in his own name, though he travelled as the servant of 
another person who paid the fare for him and took his ticket. (Marshall v. 
York Newcastle and Berwick Ry. Co., 11 C. B. 655.) Where a box 
containing property of two persons was addressed to one only and sent on 
behalf of both, it was held they might join in suing for the loss of the 
goods. (Metcalf v. London and Brighton Ry. Co.,4C. B. N.S, 817.) 

In actions of detinue or trover for the goods, the owner of the goods must. 
sue: and in case of doubt as to the proper plaintiff, a difficulty may be 
avoided by joining a count in trover or detinue with counts against the 
carrier for breach of contract or duty. 

As to the parties to be made defendants where several carriers are con- 
cerned, see the next note. 

As to the rights and liabilities of the consignee of goods named in a bill 
of lading, and of the indorsee of a bill of lading, see post, p. 129, and see 
1 Smith’s L, C. 6th ed. 757. 


(a) Carriers of goods by land. }—The duties of a common carrier of goods 
‘imposed by law in the absence of special agreement are:—To receive for 
carriage all goods offered, provided he has convenience to carry them, and 
, the goods are of a roe kind, and the employer is erat and willing to 
Sg gry pepe and reasonable hire (Pickford v. Grand Junetion Ry. Co., 
8 M. & W. 372; Johnson v. Midland Ry. Co., 4 Ex. 867) ; to carry for a 
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reasonable reward and deliver them within a reasonable time (Hales v. 
London and North-Western Ry. Co., 4B. &8.66; 82 L. J. Q. B. 292); and 
to ensure their safety during the carriage and until delivery, the acts of God 
and the Queen’s enemies only excepted. (Forward y. Pittard, 1 T. R. 27; 
Pozzi v. Shipton, 8 A. & E. 963; Riley v. Horne, 5 Bing. 217; Bourne v. 
Gatliffe, 3 M. & G. 643 ; Richards v. London Brighton and South Coast 
Ry. Co., 7 C. B. 839.) 

Railway companies as common carriers are subject to the above duties 
(Palmer v. Grand Junction Ry. Co., 4 M. & W.749) ; and the additional 
duty is in general imposed upon them by their Acts of carrying for all Ber: 
sons upon equal terms; though the only restriction upon the charge of a 
Sarat at common law is that it must be reasonable. (Parker v. Great 
Western Ry. Co.,7 M.& G.253; Baxendale v. Eastern Counties Ry. Co., 
4C.B.N.8.63; Piddington v. South-Eastern Ry. Co.,5 C.B.N.8.111; 
Branley v. South-Hastern Ry. Co., 12 C. B. N. 8.63; 31 L. J. C. P. 286.) 
The power of railway companies to vary their liabilities by special contracts 
is listed to such conditions as shall be adjudged by theCourt or judge, 
before whom any question relating thereto shall be tried, to be uaaclree: 
sonable (17 & 18 Vict. c. 32, 8.7; M‘Manus v. Lancashire and Yorkshire 
Ry. Co., 4H. & N. 327; 28 L. J. Ex. 353). As to what conditions have 
been held just and reasonable, see post, Chap. V, “ Carriers.” 

The liability of a common carrier extends throughout the whole distance 
over which he professes to carry. Thus the liability of a railway company 

_ ows bo carry over the tines of other companies, extends over the whole 
distance. (Muschamp v. Lancaster and Preston ~ pAieaa 
Wilby. West Cornwall Ry. Co.,2H.&N.703; 27 L. J. Ex. 181; Mytton 
v. Midland Ry. Co, 4H.&N.615; 28 L.J. Ex. 385; Blake v. Great 
Western Ry. Co.. 7 H. & N. 987; 31 L. J. Ex. 346.) And a common 
earrier receiving goods within the realm to carry them to a place without 
the realm 1s fate to the duties of a common carrier for the whole distance. 
(Crouch v. London and North-Western Ry. Co., 14 C. B. 255.) As to goods 
received without the realm, see Branley v. South-Eastern Ry. Co., 12 C. B. 
N.8.63; 31 L. J. C. P. 286; Le Conteur v. L.and S.-W. Ry. Co., L. R.1 
Q. B. 54. Where goods are accepted by a railway company to be carried 
to a place beyond their line subject_to epecial conditions restricting their 
liability, the conditions apply throughout the whole distance. (Collins v. 
Bristol and Ereter Ry. Co., i Ex. 790; 25 L. J. Ex. 185, reversed in Ex- 
chequer Chamber, 1 H. & N. 517; 26 L. J. Ex. 103, but affirmed in the 
House of Lords, 29 L. J. Ex. 41.) Where a contract is made with one 
company to carry over the lines of other companies, the latter are no parties . 
to it, and canner Be siied tipon it (Coron v. Great Western Ry. Co., 5 H.: 
& N. 274; YOU: I. Ex. 165); unless, as has been suggested, where the 
proumetances, are such as to constiftite the several companies partners 
in the transaction. (b.; 5 H. & = 3473) ce ee ger eee 

The damages in an action against a carrier for delay or loss in the car- 
riage of goods are, according to the rule laid down in the case of Hadley v. 
Bazendale, 9 Ex. 341, such damages as may fairly and reasonably be con- 
sidered as arising naturally, i.e. according to the usual course of things, 
from the breach of contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parties at the time they made 
the contract as the probable result of the breach of it. According to this 
rule the plaintiff, a miller, in an action against a carrier for delay in de- 
livering a shaft of his mill, was held not entitled to recover as dam 
the loss of profits by the stoppage of the mill. (Z2.) So the owner of a 
cotton-mill in an action against a carrier for delay in delivering cotton to be 
used in his mill, was held not entitled to recover damages for the wages paid 
to workmen and the loss of profits while the mill was stopped from want 
of the cotton. (Gee v. Lancashire and Yorkshire Ry. Co.,6 H. & N. 211; 
30 L. J. Ex. 11.) It has been said that the rule laid down in Hadley v. 
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Against a Carrier for not Carrying and Delivering Goods [or for 
not Carrying and Delivering them within a reasonable time]. 


That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a carrier of goods for hire, certain goods to be 
by the defendant carried from to , and there delivered for 
the plaintiff, for reward to the defendant, the defendant promised 
the plaintiff to carry the said goods trom —— to —— aforesaid, 
and there deliver the same for the plaintiff [within a reasonable time 
in that behalf]; and the plaintiff delivered the said goods to the de- 
fendant, and the defendant received the same, for the purpose and 
on the terms aforesaid, and all conditions were performed, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to have the said goods carried and delivered as aforesaid : 
yet the defendant did not carry and deliver the said goods for the 
plaintiff as aforesaid [within a reasonable time in that behalf}; 
whereby the plaintiff was deprived of the use of the said goods for 
a long time, and the same were diminished in value. [ Under a 
general breach for not carrying and delivering, the plaintiff may 
prove a breach by not carrying and delivering within a reasonable 
time. Raphael v. Pickford, 5 M. & G. 551.] 

Like counts: Beal v. South Devon Ry. Co.,5 H. & N.875; Hales 
v. London and North-Western Ry. Co., 4B. & 8. 66; 32 L. J. Q. 
B. 292; Robinsun v. Great Western Ry. Co., 35 L. J. C. P. 123; 
post,.Chap. ITI, ‘ Carriers.” 

A like count, stating special damage: Hadley v. Baxendale, 9 Ex. 
341; 23 L. J. Ex. 179. 








», supra, is too large, and that Smeed v. Foord, 1 E. & E. 602, 
and Gee v. Lancashire and Yorkshire Ry. Co., supra, contain sounggr 
statements of the law as to the proximateness and remoteness of the 
damage. (See Boyd v. Fitt, 14 Ir. Com. L. Rep. 43) Deterioration in 

uality or in the market-value of goods consequent upon delay“in the 
aoheery of them by a carrier may be charged as dans es, (Wrison v. Lan- 
cashire Ry. Co., 9 C. B. N.S. 632; 30 L. J.C. P. 232; and see Beal v. 
South Devon Ry. Co.,5 H. & N. 875; 29 L. J. Ex. 441.) And _loss occa- 
ajoned by a fall in the market, although the carrier had no notice that 
the aede were sent for sale. (Collard y. South-Eastern Ry. Co., 7 11. & N. 
79; 30 L. J. Ex. 393.) “Th an action against a carrier for the loss of goods, 
the plaintiff is entitled to recover the market-yalue of the goods at the place 
to which, and ‘not at the place from which they were consigned. (Rice v. 

axendale,7 H.& N. 96; 30 L. J. Ex. 371.) If there is no market for 
auch goods at the place of delivery, the jury must ascertain their value 
by taking the cost price, together with the cost of carriage, and allowing 
a reasonable sum for importer’s profit. (O'Hanlanvy. Great Western Ry. 
Co.,6 B. & 8S. 484; 34 1. J. Q. B. 154) 

Loss of hire of goods sent for hire canuot be recovered unless the carrier 

had notice that they were sent for that purpose. (Hales v. London and 
North-Western Ry. Co., 4B. & 8. 66; 32 L. J. Q. B. 292.) Nor loss of 
srofit by a sale at a particular market, unless the currier had == 
a ware eent there to be sold. (Great Western Ry. Co. v. ; 
L. R. 1 C. P. 329.) An agreement may be made by the parties as to the 
value to be put upon the goods in case of logs or injury; as, where a 
railway company offered different rates for the carriage of horses under 
and above the value of £10, and horses were sent as under £10 value, 
damages were held not to be recoverable to a greater amount. (Al‘Cance 
v. London and North-Western Ry. Co., 3 H. & C. 843; 34 L. J. Ex. 39.) 
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A like count against a common carrier subject to the terms of a 
special notice: Butt v. Great Western Ry. Co., 11 C. B. 140. 


Against a Carrier for not Delivering according to the directions 
of the Plaintzff. 


That in consideration that the plaintiff would deliver to the 
defendant, as and being a carrier of goods for hire, certain goods 
to be by the defendant carried from to ——-, and there de- 
livered according to the directions of the plaintiff, for reward to 
the defendant, the defendant promised the plaintiff to carry the 
said goods from —— to aforesaid, and hens deliver the same 
according to the directions of the plaintiff in that behalf; and the 
plaintiff delivered the said goods to the defendant, and the defendant 
received the same for the purpose and on the terms aforesaid, and 
the plaintiff directed the defendant to deliver the said goods at a 
certain place in aforesaid, called ; and all conditions were 
fulfilled, and all things happened, and all times elapsed, necessa 
to entitle the plaintiff to have the said goods delivered by the defend- 
ant at the last-mentioned place ; yet the defendant did not deliver 
the said goods at the last-mentioned place, whereby the plaintiff lost 
the said goods. [As to the destination of the goods being altered by 
the consignee, see London and N.-W. Ry. Co. v. Bartlett, 7 H. & 
N. 400; 31 L. J. Ex. 92.) 

, A like count: Scothorn v. South Staffordshire Ry. Co., 8 Ex. 
41. 














Against a Carrier for not Carrying and Delivering Goods tn time 
for a Market. 

That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a carrier of goods for hire, certain goods to 
be by the defendant carried from to ——, and there delivered 
to the plaintiff in time for a market to be there held at noon on 
the day of , A.D. . for reward to the defendant, the 
defendant promised the plaintiff to carry the said goods from 
to aforesaid, and there deliver the same to the plaintiff in time 
for the said market to be so held as aforesaid ; and the plaintiff de- 
livered the said goods to the defendant, and the defendant received 
the same for the purpose and on the terms aforesaid, and all con- 
ditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said goods 
carried from to aforesaid, and there delivered to him by 
the defendant at the time aforesaid; yet the defendant did not de- 
liver the said goods to the plaintiff at aforesaid, in time for the 
said market there held as aforesaid; whereby the plaintiff was 
deprived of the use of the said goods, and lost the profits which he 
would have made by selling them at the said market, and the benefit 
of the expense which he incurred in travelling to aforesaid to 
meet the said goods, and in preparing to receive the same and to 
sell them at the said market, and the said goods were deteriorated 
and diminished in value. 

Against a carrier on a special contract to forward perishable goods 
oe a evening: Pickford v. Grand Junction Ry. Co., 12 M. & 

. 766. 
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Against a Carrier for the Loss of Goods. 


That in consideration that the plaintiff would deliver to the de- 
fendant, as and being a carrier of goods for hire, certain goods of the 
plaintiff to be by the defendant safely carried from to ——, and 
there delivered for the plaintiff, for reward to the defendant, in that 
behalf, the defendant promised the plaintiff that he would safely carry 
the said goods from —— to ——— aforesaid, and there deliver the same 
for the plaintiff as aforesaid; and the plaintiff delivered the said 
goods to the defendant, and the defendant received the same for the 
purpose and on the terms aforesaid, and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said goods safely carried from 
to aforesaid, and there delivered to him as aforesaid; yet the 
defendant did not safely carry the said goods from —— to —— 
aforesaid, and there deliver the same for the plaintiff as aforesaid ; 
whereby the said goods were wholly lost to the plaintiff. 
ae like count: Syms v. Chaplin, 5 A. & E. 634; and sce post, Chap. 











Count against a carrier for injury to goods, alleging a declaration of 
value and an engagement to ayan increased rate of charge under 
the Carriers Act, 11 Geo. Fi ~& 1 Will. IV. c. 68: Behrens v. 
Great Northern Ry. Co.,6 H. & N. 366; 30 L. J. Ex. 153 (a). 

Action against a railway company for money received to recover back 
overcharges for packed parcels, etc. : see ante, p. 50, and see the 
cases referred to below (4h). 


Against a Railway Company for not providing Trucks to convey 
Carriages. 


That the defendants were possessed of arailway from —— to ——, 
and of certain trucks provided by them for the conveyance of car- 
riages upon the said railway for hire; and thereupon, in considera- 


(a) Seethe Carriers Act, post, Chap. V, “Carriers.” Where a person de- 
livers to a carrier goods of the description mentioned in the Act, and declares 
their nature and value, it lies upon the carrier to demand the increase 
charge, and if no such demand is made, the carrier is liable for loss or 
injury to the goods, although the increased charge has not been tendered 
or paid. (Behrens v. Great Northern Ry. Co., 6 H. & N. 366; 7 i. 950; 
30 in J. ay 153 ; 31 id. 299.) 

(6) A railway company which is_liable by statute to carry for all per- 
sons upon e€ 7 teria (ante, p. 123), caniiot charge more Tore panes con- 
gid to ohe PERO Cutaining several packed parcols belonging to dif 
ferent persons, than for a parcel containing goods belonging all to one er 
gon ; and if any overcharge is made and paid, it may be recovered back in 
an action for money received. (Pickford v. Grand Junction Ry. Co., 10 M. 
& W. 399; Crouch v. Great Western Ry. Co., 11 Ex. 742; Parker v. 
Great Western Ry. Co., 11 C. B. 545; Garton v. Bristol and Exeter Ry. 
Co, 4 H. & N. 83; 28 L. J. Ex. 169; Piddington v. South-Eastern Ry. 
Co.,5 C.B.N.8. 111; 27 L. J. C. P. 295.) It isi rial that the 
several parcels are addressed to different persons, and the addresacs appear 
on the parcels, if they are consigned co eotively. (Baxendale v. London 
and South-Western Ry. Co.; L. BR. '1 Ex 137; 30 L. J. Kx. 108.) 

{ But where the several parcels belonging toditfereut persons are not en- 
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tion that the plaintiff would deliver to the defendants certain car- 
riages of the plaintiff, to be conveyed npon the said railways of the 
defondanta, rom —— to aforesaid, for reward to the defen- 
dants, the defendants promised the plaintiff to provide trucks for 
the conveyance of the said carriages, and to convey the said carriages 
thereon from ——— to —— as aforesaid ; and the plaintiff delivered 
the said carriages to the defendants, and they received the same for 
the purpose and on the terms aforesaid, and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have trucks provided and the said carriages 
conveyed as aforesaid; yet the defendants did not provide trucks 
for the conveyance of the said carriages, nor did they convey the 
said carriages from ——— to aforesaid, whereby the plaintiff was 
deprived of the use of the said carriages for a long time, and lost the 
benefit of the expense which he incurred in delivering the said car- 
rcs ie to the defendants, and was put to expense in conveying the 
said carriages to ——- aforesaid. 











Against a railway company on a contract to provide trucks for the 
Sided M of horses, for not providing proper trucks: M‘ Manus v. 
Lincolnshire and Yorkshire Ry. Co., 2H. & N.693; 27 L. J. Ex. 
201 ; 28 2b. 353. 


Against a Carrier for Damage done to Furniture in removing it. 


That in consideration that the plaintiff would employ the defen- 
dant to remove and carry from —— to —— certain furniture of 
the plaintiff for reward to the defendant, the defendant promised 
closed_in_one package, although they are all consigned at one time by and 

the same porcine; the company is justified in charging an increased rate 
in respect of the ir _trouble in weighing and entering the different 
paroels (Baxendale v. Eastern Counties Ry. Co..4C. B. N. 8. 63; 27 L. 
J.C. P. 137; and see Parker vy. Great Western Ry. Co.,6 E.& B.77; 25 
L. J. Q. B. 209.) An injunction will not lie at law to restrain a railway com- 
pany from charging excessive rates for packed parcels. (Sutton v. South- 
HKastern Ry. Co. L. KR. 1 Ex. 32; 35 L. J. Ex. 38.) 

Where a railway company charged the same rate for the carriage of par- 
cels, whether it included the alle ion: and delivery of them by the com- 
pany or not, it was held that a person who did not require the latter ser- 
vices, but performed them himaelf, was entitled to a rebate from the charge 
for carriage on that account, and that it was récovérable in an action for 
money had and received. (Pickford v. Grand Junction Ry. Co., 10 M. & 
W. 399; Garton v. Bristol and Exeter Ry. Co., 1 B. & 8.112; 30 L. J. 
Q. B. 273; Baxendale v. Great Western Ry. Co., 14 C. B.N.S.1; 16 2. 
137; 32L. J.C. P. 225; 33 tb. 197.) 

Charges exacted by a railway company from one person in excess of 
those paid by other persons, cannot be recovered back as money received 
merely on the ground of the inequality of the charge. (Garton v. Bristol 
and Exeter Ry. Co. 1 B. & 8. 112; 30 L. J. Q. B. 273; per Erle, J., 
Baxendale v. Great Western Ry. Co., 14 C. B.N.S8.1, 42; 32 L.J9.C, P. 
225, 239; and see Sutton v. Great Western Ry. Co..3 H. & C. 800; 35 L. 
J. Ex. 18.) 

A railway company acting as common carriers, and carrying to places 
beyond and off their line, may charge a through rate lower than the rates 
on their line in proportion to the distance. (Barendale v. London and 
South-Western Ry. Co., L. R. 1 Ex. 187; 35 L. J. Ex. 108.) 
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the plaintiff to use due care, skill, and diligence in removing and 
carrying the said furniture as aforesaid, and the plaintiff employed 
the defendant for the purpose, and on the terms aforesaid; yet the 
defendant did not use due care, skill, and diligence in removing and 
carrying the said furniture as aforesaid, and in so doing broke and 
injured the same, whereby the said furniture was much damaged 
and lessened in value. 


Against a Railway Company for not safely keeping Goods I¢ft in 
their custody at one of their Stations. 

That in consideration that the plaintiff would deliver to the defen- 
dants certain goods of the plaintiff to be by the defendants safely 
and securely kept, and redelivered to the plaintiff on request, for re- 
ward to the defendants, the defendants promised the plaintiff safely 
and securely to keep the said goods, and to redeliver the same to the 
plaintiff on request ; and the plaintiff delivered to the defendants and 
the defendants received the said goods for the purpose and on the 
terms aforesaid, and the plaintiff afterwards, and within a reason- 
able time in that behalf, requested the defendants to redeliver the 
same to the plaintiff; and all conditions were performed, and all 
things happened, and all times elapsed, necessary to entitle the plain- 
tiff to have the said goods safely and securely kept, and redelivered 
by the defendants to the plaintiff as aforesaid ; yet the defendants 
did not safely and securely keep the same, and redeliver the same to 
the plaintiff as aforesaid ; whereby the said goods were lost to the 
plaintiff, and he was put to expense in endeavouring to recover pos- 
session of them. 

A like count: Van Toll v. South-Eastern Ry. Co.,12C. BN. 
8.75; 31 L. J.C. P. 241. 


Against a Railway Company for not Forwarding and Delivering in 
due time Goods left at one of their Stations to be safcly kept and 
forwarded according to order. 


That the defendants were carriers of goods for hire, and in consi- 
deration that the plaintiff delivered to the defendants at cer- 
tain goods of the plaintiff, to be by them kept and returned to him, 
or carried and delivered for him at his option as hereinafter men- 
tioned, for reward to the defendants, the defendants promised the 
plaintiff that they would at his option safely and securely keep the 
said goods for him and return them to him on request, or carry and 
deliver them for him to and at such place as he should direct by any 
orders to be given by him to them; and the plaintiff afterwards, and 
whilst the defendants held the said goods for the purpose and on the 
terms aforesaid, directed the defendants by certain orders given by 
him to them to carry the said goods from —— aforesaid to sand to 
deliver the same there for the plaintiff; and all conditions were per- 
formed, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said goods so carried by the de- 
fendants from to aforesaid, and there delivered for the 
plaintiff according to the defendants’ said promise in that behalf; 
yet the defendants did not within a reasonable time in that behalf 
carry the said goods from —— to —— aforesaid, and there deliver 
the same for the plaintiff ; whereby the plaintiff was deprived of the 
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use of the said goods for a long time, and the same were deteriorated 
in value. 


Count for not delivering goods left at a station within a reason- 
able time after request: Stallard v. Great Western Ry. Co.,2 B. & 
§. 419; 31 L. J. Q. B. 137. 


Count against a booking-office keeper for losing goods: see post, 
Chap. III, “ Carriers.” . 


Carriers. II. Or Goops By Water (a). 


Indebitatus Count for Freight (C. L. P. Act, 1852, Sch. B. 13). (6) 


Money payable by the defendant to the plaintiff for freight for 
the conveyance by the plaintiff for the defendant, at his request, of. 


(a) Curriers of goods by water.|—Common carriers of goods by water, 
in the absence of any express contract, are subject to the same duties at 
common law as carriers of goods by land (see ante, p. 122); and no difference 
arises in their liabilities in consequence of the place of destination being 
beyond the seas and out of the realm. (See Benett v. Peninsular and Orien- 
tal Steamboat Co.,6 C. B. 775) But it is usual for shipowners to make 
special contracts respecting the carriage of goods by charterparty, bill of 
lading, or otherwise ; and then their liability is regulated by the written 
document only. (See Laveroni v. Drury, 8 Hx.166; Kay v. Wheeler, L. R. 
2 C. P. 302.) 

(b) An indebitatus count will not he for freight under a charterparty by 
deed (4tty v. Parish, 1 B. & P. N. R. 105); and where the master of a ship 
enters into a charterparty by deed, the shipowner cannot sue in an indebi- 
tatus count for the freight earned under it. (Schack v. Anthony. 1 M. & S. 
573.) In general, either the master or the owner may sue for freight where 
the contract is not under seal. 

As to when an action lies for freight pro ratd ttineris on delivery of the 
goods at a place short of their destination, see Cook v. Jennings, 7 T. R,. 
381; Hunter v. Prinsep, 10 East, 394; Viierboom v. Chapman, 13 M. & 
W. 230; and as to the claim for freight pro rafd on delivery of an incom- 
plete cargo, see Ritchie v. Atkinson, 10 East, 295. 

The statute 18 & 19 Vict. ¢. 111, for amending the law relating to bills 
of lading, by s. 1 enacts that “every consignee of goods named in a bill of 
lading and every indorsee of a bill of lading, to whom the property in the 
goods therein mentioned shall pass upon or by reason of such consignment 
or endorsement, shall have transferred to and vested in him all rights of 
suit, and be subject to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made with himself.” 

By s. 2 “nothing herein contained shall prejudice or affect any right of 
stoppage in transitu, or any right to claim freight against the original 
shipper or owner, or any liability of the consignee or indorsee, by reason or 
in consequence of his being such consignee or indorsee, or of his receipt of 
the go by reason or in consequence of such consignment or indorse- 
ment.” 

By s. 3 “every bill of lading in the hands of a consignee or indorsee for 
valuable consideration representing goods to have been shipped shall be 
conclusive evidence of such shipment as against the master or ae person 

G 
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goods in ships [after the word freight add primage and average, if 
claimed]. 
6 o like count with a count for demurrage : Sweeting v. Darthez, 14 
. B. 538. 
A like count for freight payable in advance: Seeger v. Duthie, 8 
C. B. N.S. 45; 29 L. TB. 263. 


Special counts for freight on charterparties, post, “ Charterpar- 
tres,” p. 137. 


Indebitatus Count for demurrage. (C. L. P. Act, 1852, 
Sched. B. 14.) (a) 


Money payable by the defendant to the plaintiff for the demur- 
rage of a ship of the plaintiff kept on demurrage by the defendant. 


signing the same, notwithstanding that such goods may not Lave been so 
shipped, unless such ‘holder of the bill of lading shall have had actual 
notice at the time of receiving the same that the goods had not been in 
fact laden on board.”’” But the owner is not bound by the signature of the 
master for goods not in fact shipped. (Jessel v. Bath, L. R. 2 Ex. 267 ; 36 
L. J. Ex. 149; and see Meyer v. Dresser, 16 C. U. N.S. 646; 33 L. J. 
C. P. 289.) 

Before this statute the indorsement of the bill of lading transferred only 
the property in the goods, and not the contract ; and the indorsee could 
neither sue nor be sued upon it. (Lickbarrow v. Mason, 2 T. R.63; 6 Enat, 
21; 1 Smith’s L. C.6th ed. 699; Thompson v. Dominy, 14 M. & W. 403; 
Howard v. Shepherd, 9 C. B. 297.) But if the indorsee aceepted the goods 
under the bill of lading, this might be evidence of a new contract to pay 
freight, or even demurrage, according to the terms of it. (AZéller v. Young, 
68K. & B. 755; 25 L.I.Q. B. 94; Stindt v. Roberts, 5 D. & L. 460; Smith 
v. Sieceking, 4E.& B. 915; 5 EF. & B. 589; Chappel v. Comfort, 10 C. B. 
N.S. 803; 31 L. J.C. P. 58.) And if the freight, ete., was payable “as 
per charterparty,” he might become liable to the terms of that instrument. 
(Sanders v. Vanzeller, 4 Q. B. 260; Wegener v. Smith, 15 C. B. 285; see 
Kern v. Deslandes, 10 C. B. N.S. 205; 30 L. J. C. P. 297.) 

The indorsee of a bill of lading, taking it dond fide and without notice, is 
entitled to the goods freed from the right of stoppage in fransitu, and all 
other rights and charges against the goods except those specified in the bill 
of lading (Lickbarrow v. Mason, supra; Foster y. Colby, 3 H. & N. 705; 
28 L. J. Ex. 81; Shand v. Sanderson, 4H. & N. 381; 28 L. J. Ex. 278), 
a aettg his indorser had the right to indorse. (See Gurney vy. Behrend, 3 

. & B. 622, 633.) The liability of the indorsee under the statute does not 
continue after he has indorsed it away, provided he dova so before the arrival 
and delivery of the cargo. (Smurthwaite v. Wilkins, 11 C. B. N.S. 842; 31 
L. J.C. P. 214.) It seems that the indorsement of the bill of lading trans- 
fers to the indorsee tho right of action for a breach of the contract previously 
accrued. (Short v. Simpson, L. KR.1 C. P. 248; 35 L. J.C. P. 147.) 

(a) This count will lie only where there is an express agreement to pay 
demurrage eo nomine, or against the indorsee of a bill of lading containing 
&li express stipulation by reference or otherwise to that effect. (See supra.) 
Where the charterer or consignee becomes otherwise chargeable for the de- 
teution of the elfip or delay in accepting the goods carried, he must be sued 
in especial count. (Brouncker v. Scott, 4 Taunt.1; Evane v. Forster, 1 B. & 
Ad.118; Horn v. Bensusan, 9 C. & P. 709; Idller v. Young, 5 E. & B. 
755; see “ Charterparty,” post, p. 137.) 
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Indebitatus Count for Lighterage. 

Money payable by the defendant to the plaintiff for the patter; 
conveyance, shipping, and landing of goods conveyed in lighters and 
other vessels, and shipped and landed from the same by the plaintiff 
for the defendant, at his request. 


Indebitatus Count for Tonnage on Canals. 


Money payable by the defendant to the plaintiff for the tonnage 
of aie conveyed by the plaintiff for the defendant, at his request, 
in barges and other vessels. 





By the Carrier against the Shipper for Freight and Primage 
payable in advance. 


That in consideration that the plaintiff would receive on board 
of his ship, , then about to sail from to , certain 
goods of the defendant, to be conveyed by the plaintiff in the said 
ship from to aforesaid, the defendant promised the plain- 
tiff that he would, two months after the said ship with the said 
goods on board thereof should have set sail on the said voyage, 
pay to the plaintiff freight in advance at the rate of £ per ton 
measurement for each ton of the said goods, and also primage at 
the rate of £ per cent. upon the said freight ; and the plamtiff 
received the said goods of the defendant on board of the said shi 
for the purpose and on the terms aforesaid, and the said ship with 
the said goods on board thereof afterwards set sail on the said 
voyage ; and all conditions were performed, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to he paid 
the said freight and primage; yet the defendant has not paid the 
same. 

A like count: Tindall v. Taylor, 4E.& B. 219; 24L.J3.Q. B. 12. 

Indebitatus count for freight payable in advance: Seeger v. Du- 
thie, 8C. B. N.S. 45; 29 L. J.C. P. 253. 























By the Owner of a Ship against the Shipper and Consignee of Goods 
Jor not recewing the Goods within a reasonable time. 


That in consideration that the plaintiff received on board of his 
ship , certain goods of the defendant, to be by the plaintiff 
carried in the said ship from to , and there delivered 
to the defendant (certain perils and casualties only excepted), the 
defendant paying freight dee the same as agreed upon, the defen- 
dant promised the plaintiff to receive the said goods at —— afore- 
said from the plaintiff within a reasonable time after the defendant 
should have notice of the plaintiff being ready to deliver the same 
as aforesaid; and the plaintiff accordingly carried the said goods 
in the said ship from to aforesaid, and all conditions were 
fulfilled, and all things happened, and all times had tas necessary 
to entitle the plaintiff to have the said goods received by the defen- 
dant as aforesaid ; yet the defendant did not nor would receive the 
said goods within such reasonable time as aforesaid; whereby the 
said ship was detained at aforesaid for a long time, and the 

laintiff was deprived of the use of the said ship, and incurred expense 
In maintaining the crew thereof during all the time last aforesaid. 
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As to this count, see Jesson v. Solly, 4 Taunt. 52; Hvans v. 
ed 1 B.& Ad.118; Moller v. Young, 5 E. & B. 765; 25 L. J. 

. B. 94. 

a Count by a carrier upon a contract for the carriage of goods in a 
lighter, for not accepting the goods within a reasonable time: Granger 
v. Dacre, 12 M. & W. 431. 

By master of ship against consignor on the bili of lading, stipula- 
ting that the vessel should take her regular turn in unloading, for not 
wnloadin in turn: Cawthron v. Trickett, 15 C. B. N.S. 754; 33 

.J.C. P. 182. 


By the carrier against the shipper upon the implied warranty 
that the goods ane were not dangerous: Brass v. Maitland, 6 E. 
*& B. 470; 26 L. J. Q. B. 49. 





By the Consignee of Goods against the Master of a Ship on the Bill 
of Lading for not delivering (a). 


That in consideration of the plaintiff causing to be shipped on board 
the ship , in the port of , certain goods of the plaintiff for 
the purpose and on the terms hereinafter mentioned, the defendant, 
by a bill of lading, made on the day of , A.D. by the 
defendant, and delivered to the plaintiff, promised the plaintiff that 
the said goods of the plaintiff in the said bill of lading mentioned 
and then so shipped as aforesaid, should be delivered at —— (certain 

erils and casualties only excepted), to the plaintiff, he paying freight 

or the same [with primage and average accustomed]; and the de- 
livery of the said goods as aforesaid was not prevented by any ot 
the perils or casualties aforesaid, and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to have the said goods delivered to him at —— afore- 
said; yet the said goods were not delivered to the plaintiff at 
aforesaid, whereby the same were wholly lost to the plaintiff. [7 
the cause of action is for not delivering in good order, state that the 
goods were ‘‘ shipped in good order” and ‘‘ to be delivered in like 
order and condition,” according to the bill of lading, and charge the 
breach accordingly. | 

A like count: Bradley v. Dunipace,7 H.& N. 200; 31 L. J. Ex. 
210. A like count, charging loss of goods by a collision: Lloyd v. 
General Iron Screw Collier Co., 3 H.& C. 284; 33 L. J. Ex. 26y. 




















By the Indorsee of a Bill of Lading against the Master for not de- 
livering the Goods, (18 & 19 Vict. c.111,8. 1, see ante, p. 129.) 


That in consideration of G. H. cuusing to be shipped on board the 

ip ——, in the port of ——, certain goods of the said G. HZ, for 
the purpose and on the terms hereinafter mentioned, the defendant, 
by a bill of lading, made on the day of ——, a.p. ——— by the 
defendant, and delivered to the said G. H., promised the said a. H. 
that the said goods of the said G. H., in the said bill of lading men- 
tioned, and then so shipped as aforesaid, should be delivered at 
(certain perils and casualties only excepted), to the said G. H. or 
his sssigns, he or they paying freight for the same [with primage 








(a) As to the proper party to sue the carrier, see ante, p. 121. 
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and average accustomed |, and the said G. ZH. indorsed the said bill 
of lading to the plaintiff, to whom the property in the said goods 
thereby passed ; and the delivery of the said goods as aforesaid was 
not prevented by any of the perils or casualties aforesaid, and all 
conditions were performed, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said goods de- 
livered to him at —— aforesaid; yet the said goods were not de- 
livered to the plaintiff at aforesaid, whereby the same were 
wholly lost to the plaintiff. [See the directions at the end of the pre- 
ceding form. | 

A, like count by the indorsee of a bill of lading against the ship- 
owner: Shand v. Sunderson, 4 H. & N. 381; 28 L. J. Ex. 278. See 
like counts, held bad before the statute: Thompson v. Dominy, 14 
M. & W. 403; Howard v. Shepherd, 9 C. B. 297. 





Count against the indorsce of a bill of lading for demurrage payable 
as per charterparty: see Chappel v. Comfort, 10 C. B. N . S. 802; 
31 L. J.C. P.68; and see ante, p. 130 (a). 

Count against the indorsee of a bill of lading for freight: Smurth- 
waite v. Wilkins, 11 C. B. N.S. 842; 31 L. J.C. P. 214; Meyer v. 
Dresser, 16 C. B. N.S. 646; 33 L. J.C. P. 289; and see Lewis v. 
M Kee, L. R.2 Ex. 37; and ante, p. 130, n. 


Against a Carrier for negligently stowing the Goods, whereby 
they were damaged. 


That in consideration that the plaintiff would deliver to the de- 
fendant certain goods of the plaintiff to be carried in a ship of the 
defendant from to ——, for reward to the defendant, the de- 
fendant promised the plaintiff to use due and proper care and skill 
in stowing the said goods on board of the said ship, and to carry the 
said goods from —— to as aforesaid (certain perils and casual- 
ties only excepted) ; and the plaintiff delivered the said goods to the 
defendant and the defendant received and had the same for the 
purpose and on the terms aforesaid, and the defendant was not 
prevented from performing his said promise by any of the perils 
and casualties aforesaid; yet he did not use due and proper care and 
skill in stowing the said goods on board of the said ship; whereby 
the said goods were damaged and deteriorated in value. 

Like counts: Anderson v. Chapman, 5 M. & W. 483; and see 
other counts in tort, post, Chap. III, * Carriers.” 

Count for damage done to the goods by stowing them on deck: 
Sargent v. Morris, 3 B. & Ald. 277; for negligence in loading goods 
on board under a special contract : Cooke vy. Wilson, 1C. B. N.S. 153; 
26L.J.C. P.15; the like on a contract made abroad: Cohen vy. Gau- 
det, 3 F. & F. 455. 








Counts for losing goods: Gatliffe v. Bourne, 4 Bing. N.C. $14. 

A like count with a second count upon a contract to carry goods 
safely from the ot, of landing to the plaintiff's place of business : 
James v. Bourne, 4 Bing. N. C. 420. 
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Count for damaging the goods: Bennion v. Davison, 3 M. & W. 
179; Alston v. Honing, 1] Ex. 822; 25 L. J. Ex. 177. And see 
counts framed in tort, post, Chap. III, ‘* Carrters.” 


Count against a carrier by water on the implied promise that his 
vessel was seaworthy: Lyon v. Mells, 5 Kast, 428; and see as to this 
cause of action, Shaw v. York and North Midland Ry. Co., 13 

. B. 347; M‘ Manus v. Lancashire and Yorkshire Ry. Co., 2 

.& N. 693; 97 L. J. Ex. 201. 


Against the Master of a Steam-Tug for negligence in towing 
the Plaintiff's Ship. 
That in consideration that the plaintiff would employ the defen- 
dant with a steam-tug of the defendant to tow a certain ship of the 
laintiff from the port of out to sea, for reward to the defen- 
Aant, the defendant promised the plaintiff so to tow the said ship in 
a careful, skilful, and proper manner; and the plaintiff employed 
the defendant, and the defendant accepted and entered upon the 
said employment, for the purpose and upon the terms aforesaid, and 
all conditions were performed, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to have the said ship 
so towed by the defendant in a careful, skilful, and proper man- 
ner; yet the defendant towed the said ship in a negligent, unskilful, 
and improper manner, whereby the said ship became and was 
panied and damaged. 
; A like count: Symonds v. Pain, 6H. & N. 709; 30L. J. Ex. 
56. 





Cargregs. ITI. Or Passeneers (a). 





Indebitatus Count by a Carrier for Passage Money. 
Money payable by the defendant to the plaintiff for the convey- 


(a) Carriers of Passengers.}—The duty of a carrier of passengers is to 
carry all passengers who offer themselves in a fit and proper state to be 
carried, provided the currier has convenience to carry them, and the pas- 
sengers are ready and willing to pay the proper and reasonable fare. But 
carriers of passengers do not insure the safety of passengers during the car- 
riage, and are only responsible for injusk's caused by negligence. (See Bir- 
kett v. Whitehaven Junclion Ry. Co., 4H. & N. 730, 734.) The action for 
a breach of duty in carrying a passenger or hiy luggage, is so far indepen- 
dent of contract that the passenger may maintain the action in his own 
name, though another person tuok and paid for the ticket for him. (AMer- 
shall v. York Newcastle and Berwick Ry. Co., 11 C. B. 655; and see Waite 
v. North-Eastern Ry. Co., E. B. & E.719; 27L.J3.Q.B. 417; 28 i. 258.) 
A person having taken and had delivered to him by the company tickete for 
his servants, which he kept in his own possession, was held entitled to sue the 
company for not carrying his servants, wliom the company had refused to 
carry because they could not produce their tickets ; the company relying on 
a bye-law requiring each passenger to show when required the ticket fur- 
nished to him on paying his fare, which was held not to apply. (Jennings v. 
et Northern Ry. Co., L. ap Q.B.7; 85. J. Q. B. 15) 

assenger taking a ticket from oge compapy for a journe ndin 
over the tee B.2. tick We-LOMPODY jor & Journey exgending 


fines of other companies, contracts with that company ouly whic 
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ance of the defendant in a carriage [or a ship], at his request, by 
the plaintiff. 





Against a Carrier for not carrying a Passenger who has 
booked his Place. 


That the defendant was a carrier of passengers and their luggage 
in a carriage from —— to for hire; and thereupon in con- 
sideration that the plaintiff would take and engage a place in the 
carriage of the defendant, to be carried therein as a passenger with 
his luggage from to aforesaid, for hire to the defendant, 
the defendant promised the plaintiff to carry the plaintiff with his 
said luggage in the said carriage, from to aforesaid ; and 
the plaintiff took and engaged a place in the said carriage, to be 
carried therein with his luggage as aforesaid, on the terms aforesaid ; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to be carried with his 
said luggage in the said carriage from to aforesaid ; yet 
the defendant did not nor would carry the plaintiff with his said 
luggage in the said carriage, from to —— aforesaid; whereby 
the plaintiff was obliged to procure another conveyance, and was 
put to expense and inconvenience. 


























Count hy Husband for Loss of his Wife's Luggage. 


That the defendants were carriers of passengers and their luggage 
{on a railway | from to ——, and in consideration that the plain- 
tiff caused his wife to become and be a passenger to be carried with 
her luggage by the defendants [on the said railway | from —— to —— 
aforesaid within a reasonable time in that behalf, for reward then 





issued the ticket and cannot sue the others upon the contract, (Mytton v. 
Midland Ry. Co, 4H. & N. 615; 28 L. J. Ex. 385; and see ante, p. 123.) 
As to the liability of a railway company carrying passengers over the lines 
of another company for injuries caused by the negligence of the latter com- 
pany, see Birkett v. Whitehaven Junction Ry. Co., 4H. & N.7380; Blake v. 
Great Western Ry. Co.,7 H. & N. 987; 31 L. J. Ex. 346. 

The liability of a carrier fur passengers’ luggage taken charge of by the 
carrier is the same as for other goods carried, but not if the luggage remains 
in the care and custody of the passenger. (Richards v. London and Brighton’ 
Ry. Co.,7 C. B. 8389; Stewart v. London and North-Western Ry. Co., 8 
H. & C. 135; 33 L. J. Ex. 199; and see Le Conteur v. London and South- 
HWeatern Ry. Co., L. R.1Q. B. 54; 35 L. J. Q. B. 40.) 

A passenger can claim for luggage in respect of personal lu e only, 
and not for mérchandise carried by him as luggage. (Cahill v. London and 
North-Western Ry. Co., 10 € BONTS. 154; 13 1b, 818; 830 L. J. C. P. 289; 
81 6. 271; and see Munster v. South-Eastern Ry. Co., 4 C. B. N. 8. 676 ; 
Phelps v. London and North-Western Ry. Co., 19 C. B. N. 8.321; 34 
L. J. C. P. 259; Great Northern Ry. Co. v. Shepherd, 8 Ex. 303 Belfast, 
etc., Ry. Co. v. Keys, 9 H. L. C. 556.) 

The damages recoverable in an action against a carrier for delay.in car- 
rying a passenger are tho éxpenses actually incurred by the delay, such as 
lodging and conveyance, but not particular consequential loss which may 
aes Ban OGARIOne by his not reaching the place at the time contemplated 
by the contract, as loss of business wy not keeping appointmenta. (Hamlin 
v. Great Northern Ry. Co..1 H.& N. 408; 26 L. J. Ex. 20.) 
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paid by the plaintiff to the defendants in that behalf, the defendants 

romised the plaintiff to carry his said wife with her said luggage 
fo the said railway] safely and securely from ——- to ——— aforesaid, 
and there to deliver to her the said luggage for the plaintiff within 
a reasonable time in that behalf as aforesaid ; and although such rea- 
sonable time elapsed, yet the defendants did not safely and securely 
carry the said luggage from to ——- aforesaid, and there deliver 
the same to the plaintiff's wife for the plaintiff within such reason- 
able time as aforesaid, nor until a long time after had elapsed ; and 
during all that time the plaintiff was deprived of the said luggage, 
and was put to much trouble and expense, and lost much time in 
endeavouring to obtain the same, and in providing other goods in 
the place of the said luggage. 





Against a railway company. for the loss of a be luggage : 
Elwell v. Grand Junction Ry. Co., 5M. & W. 669; Cahill v. 
London and North-Western Ry. Co.,.10C. B.N.S.154; 30 LJ. 
C. P. 289; and see counts on the same cause of action framed in tort, 
post, Chap. III, “ Carriers.” 

Against acab proprietor, for the loss of a passenger's luggage from 
a hired cab. Ross vy. Hill, 2C. B. 877; Powles v. Hider, 6 £. & B. 
207; 25 L. J. Q. B. 331. 





Against a Railway Company for Delay in a Train. 

That the defendants were carriers of passengers in carriages on a 
railway from —— to —— for reward to the defendants ; and there- 
upon, on the day of ——, a.p. , in consideration that the 
plaintiff at the request of the defendants would pay them a sum of 
money as and for the price of their carrying the plaintiff as a pas- 
Benger in one of the said carriages from to aforesaid, by a 
train which the defendants advertised in their published train-bill, 
and represented to the plaintiff to be a train that would start from 
—— to aforesaid at o'clock in the [afternoon], and arrive 
at aforesaid at o'clock in the [afternoon] of the said day, 
the defendants promised the plaintiff that they would use reason- 
able care and diligence that the said train should start and arrive 
at the respective times aforesaid ; and the plaintiff accordingly paid 
the defendants the said sum of money for the purpose and on the 
terms aforesaid, and became such passenger to be so carried by 
the defendants as aforesaid by the said train; yet the defen- 
dants did not use reasonable care and diligence that the said train 
should start and arrive at the respective times aforesaid, and for 
want of such care and diligence the said train started from 
aforesaid and arrived at aforesaid respectively at much later 
times than the respective times aforesaid ; whereby the plaintiff was 
delayed and put to expense and inconvenience and was prevented 
from attending to his business at aforesaid as he otherwise would 
have done. 

A like count: Hamliny. Great Northern Ry. Co.,1 H. & N. 
408; 26 L. J. Ex. 20; and see Hurst v. Great Western Ry. Co., 
19 C. B. N. 8.310; 34 L. J.C. P. 264. 

_ Against a railway company for not running a train as _adver- 
- by the time tables : Denton y. Great Northern Ry. Co.,6 E. & B. 
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See other counts against carriers of passengers framed in tort, 


| post, Chap. III, ‘‘ Carriers.” 


Carriers. ITV. Or Messaaes (a). 
Against an Electric Telegraph Compuny for not Transmitting a 
essage correctly. 


That the defendants carried on the business of transmitting mes- 
sages by telegraph for reward to the defendants ; and thereupon, in 
consideration that the plaintiff would pay to the defendants —— 
shillings, the defendants promised the plaintiff that they would 
transmit correctly for the plaintiff from to [the master of a ship 
then lying at ——] the message following, that is to say :—[‘‘ Pro- 
ceed to Hull direct’’] ; and the plaintiff paid to the-defendants the 
said shillings, and all conditions were performed, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 
have the said message correctly transmitted by the defendants as 
aforesaid; yet the defendants did not correctly transmit to the master 
of the said ship the said message as aforesaid, and transmitted to him 
another and different message in the terms following :—[“ Proceed 
to Southampton direct]; whereby [the said master of the said ship 

roceeded directly with the said ship to Southampton instead of to 
Hull, as he would otherwise have done, and the plaintiff lost the 
benefit of the said ship proceeding to Hull in pursuance of the said 
message, and incurred great expense by reason of the said ship so 
proceeding to Southampton as aforesaid }. 

A like count: MacAndrew v. Electric Telegraph Co., 17 C. B. 3. 








CHARTERPARTIES. 


Indebitatus counts for freight and demurrage, ante, “ Carriers 
of Goods by Water,” pp. 129, 130. 


By Shipowner against Charterer for not paying Freight by Bills or 


in Cash as agreed upon. 
That the plaintiff and the defendant agreed by charterparty, 





(a) See “The Telegraph Act, 1863,” 26 & 27 Vict. c.112. This Act 
applies to every company authorized by special Act subsequent to its passing 
to construct and maintain telegraphs, and also, subject to certain qualifi 
tions, to every company so authorized which was then in existence (a. 2). 

It contains provisions that cues telegraph of the company shall be open 
for the messages of all persons alike, without favour or preference (a. it) ; 
and that if any person ‘in the’éniployment’ or the company wilfully or neg- 
ligently omits or delays to transmit or deliver any message, or by any wil- 
ful or negligent act or omission prevents or delays the transmission or deli- 
very of any message, or improperly divulges to any person the purport of 
any message, he shall for every such offence be liable to a penalty not ex- 
ceeding £20 (8. 45). This penalty must be taken to be independent of any 


right of action which the person injuréd would be entitled to against the 
company, 
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that the plaintiff's ship, ——, should with all convenient speed sail 
to , and that the defendant should there load her with a full 
cargo of or other lawful merchandise, which she should carry 
to ——, and there deliver on payment by the defendant to the 
plaintiff of freight at £ per ton, one-half of such freight to be 
paid in cash on unloading and right delivery of the cargo, and the 
remainder by approved bills [on London] at ——- month’s date, or 
in cash less discount at £5 per cent. per annum, at the defendant's 
option ; and afterwards the said ship sailed to aforesaid, and 
was there loaded by the defendant with a full cargo of lawfal mer- 
chandise, and the plaintiff carried the said cargo in the said ship to 
—— aforesaid, and there delivered the same to the defendant, and 
the said freight amounted in the whole to the sum of £——, [and 
the defendant paid to the plaintiff one-half of the said freight in 
cash, ] and all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to be paid [the 
remainder of! the said freight as aforesaid; yet the defendant did 
not pay to the plaintiff [the remainder of] the said freight or any 
part thereof, either by such approved bills as aforesaid or in cash as 
aforesaid. 

A like count: Isberg v. Bowden, 8 Ex. 852; Dakin v. Oxley, 15 
C. B. N.S. 646; 33 L. J.C. P. 115. 














Special counts for non-payment of freight according to the terms 
of the charterparty: Sweeting v. Darthez, 14 C. B. 538; Gether v. 
Capper, 15 C. B. 39, 696; Santos y. Brice, 6 H. & N. 290. 

Count for freight payable in advance, ante, ‘ Carriers by Water,” 
Pp 131; Tindall v. Taylor, 4 E. & B. 219; Thompson v. ads 5 
: ao B. 209; Seeger v. Duthie, 8 C. B. N.S. 45; 29 L. J.C. P. 
253. 


By Shipowner for Demurrage and for Detention beyond the days of 
Demurrage. 


That the plaintiff and the defendant agreed by charterparty 
that the plaintiff’s ship, , should with all convenient speed sail 











to , and that the defendant should there load her with a full 
cargo of ——, or other lawful merchandise, which she should carry 
to , and there deliver on payment of freight, £—— per ton, and 


that the defendant should be allowed ten days for loading and ten 
days for discharge, and ten days for demurrage, if required, at 
£—— per day; and afterwards the said ship sailed to —— afore- 
said, and was there loaded by the defendant with a full cargo of 
lawful merchandise, and the plaintiff carried the said cargo in the 
said ship to aforesaid, and there delivered the same to the de- 
fendant, and all conditions were fulfilled, and ail things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said charterparty performed by the defendant on his part; and the 
defendant kept the said ship on demurrage ten days over and above 
the said periods so agreed upon for loading and discharge as afore- 
said, and thereby became liable to pay to the plaintiff £—— for de- 
murrage as aforesaid, but has not paid the same; and the defendant 
also detained the said ship ays beyond the periods so agreed 
upon for loading and discharge and demurrage as aforesaid; where- 
by the plaintiff during all that time was deprived of the use of the 
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said ship, and incurred expense in keeping the same and maintain- 
ing the crew thereof. 

Like counts: Brown v. Johnson, 10 M. & W. 331; Benson v. 
Blunt, 1 Q. B. 870; Jackson v. Galloway, 1 C. B. 280; Lennard v. 
Robinson, 5 E. & B. 125; Alexander vy. Dowie, 1H. & N. 152. 

For detention before loading: Esposito v. Bowden, 4 KE. & B. 963 ; 
Erichseny. Barkworth, 3 H. & N. 601; 27 L. J. Ex. 472. 


By Shipowner against Charterer for not loading ee to the 
Charterparty. (C. L. P. Act, 1852, Sched, B. 22) (a). 


That the plaintiff and the defendant agreed by charterparty, that 
the plaintiff's ship, called the , should with all convenient speed 
Bail to , or 80 near thereto as she could safely get, and that the 
defendant should there load her with a full cargo of tallow, or other 
lawful merchandise, which she should carry to ——, and there de- 
liver, on payment of freight £ per ton, and that the defendant 
should be allowed ten days for loading and ten days for discharge, 
and ten days for demurrage, if required, at per day; and the 
plaintiff did all things necessary on his part to entitle him to have 
the Seat cargo loaded on board the said ship at ——-, and the 
time for so doing clapsed ; yet the defendant made default in load- 
ing the agreed cargo. 

Like counts: Clipsham v. Vertue, 5 Q. B. 265; Bruce v. Nicolo- 
pulo, 11 Ex. 129; 24 L. J. Ex. 321; Zurrabochia v. Hickie, 1 H. 
& N.183; 26 L. J. Ex. 26. 

For not loading a full cargo: Anglo-African Co. v. Lamzeed, L. 
R.1C., P. 226. 

For not supplying broken stowage necessary to i dh a full 
cargo: Cole v. Meek, 15 C. B. N.S. 795; 33 L. J. C. P. 1838. 

‘or not loading in regular turn according to charterparty; Tay- 
lor v. Clay, 9 Q. B. 713. The like, stating special damage by ex- 
pense of maintaining the crew and paying dock dues: Hudson v. 
Clementson, 18 C. B. 213; 25 L. J. C. P. 234. 

For not loading with ‘usual dispatch” according to charter are: 
setting out the charterparty verbatim: Kearonv. Pearson, 7 H.&N. 
386; 31 L. J. Ex. 1. 

For not loading on a homeward voyage: Freeman v. Taylor, 8 
Bing. 124; Irving v. Clegg, 1 Bing. N. C. 53; Cuthbert v. Cum- 
ming, 10 Ex. 809; Reid v. Hoskins, 4 E. & B. 979. 

For breach in refusing tv load before the expiration of the lay 
days: Barwick v. Buba, 2 C. B. N.S. 563; 26 L. J.C. P. 280; 
Avery v. Bowden, 5 HK. & B. 714; 25 L.J.Q. B. 49; 26 26. 3. 

For not loading ‘in the customary manner :" Adams v. Royal 


Mail Steam Packet Co.,5 C. B. N.S. 492; 28 L. J. C. P. 33. 














By Charterer against Shipowner for deviating from and abandoning 
the voyage to the Port of Loading. 


That the plaintiff and the defendant agreed by charterparty that 


(a) The damages recoverable in an action for not loading pursuant toa 
charterparty are the amount of freight which the ship would have earned if 
she had been loaded, lesa the expenses in carrying the freight, and also de- 
ducting any sum the ship has actually earned elsewhere. (Smith v. M‘Guire, 
8H. & N. 654; 27 L. J. Ex. , 
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the defendant's ship, ——, then at ——, should with all convenient 
speed, having liberty to take an outward cargo for owner's be- 
nefit, sail to , or so near thereto as she could safely get, and 
there load from the factors of the plaintiff a full cargo of : 
which she should carry to , and there deliver on payment of 
freight (certain perils and casualties in the said charterparty men- 
tioned only excepted); and the said ship was not prevented by any 
of the said perils or casualties from completing the said outward 
voyage (a), and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said charterparty performed by the defendant on his part; yet the 
said ship did not with all convenient speed sail to aforesaid, 
or so near thereto as she could safely get, and the defendant caused 
the said ship to deviate from her said voyage, and abandoned the 
said voyage. 

Like counts: Schilizzi v. Derry, 4 E. & B. 873; Pope v. Bavidge, 
10 Ex. 73. 

For delay and deviation in the voyage to the port of loading; 
ao v. ddams, 1 Bing. N. C. 29; Porter v. Izat,1 M. & 

". 381. 

For refusing to proceed to port of ultimate destination according to 
orders: Pole v. Cetcovich, 9 C. B. N.S. 430. 

On a charterparty for six voyages. for refusing to make more than 
three: Wheeler v. Bavidge, 9 Ex. 668. 














By charterer against shipowner for not carrying and delivering ac- 
cording to the charterparty: Vaughan v. Glenn, 5 M. & W. 577; 
and see ante, “ Carriers of Goods by Water,” p. 129. 

By charterer against shipowner for not repaying freight paid in 
brad upon failure to deliver the cargo: Charles v. Altin, 15 C. 

. 46. 


Count by charterer against shipowner ona warranty in the charter- 
party that the ship was classed A 1, at Lloyd's: Routhv. Macmillan, 
2H. &C. 750; 33 L. J. Ex. 38. 

Count for continuing the voyage after the ship had become unsea- 
bees oe the plaintiff's goods were lost: Worms v. Storey, 

x. . 


CuHECcKs. 





See “‘ Bankers’ Checks,” ante, p. 107. 


Company. 


(a) It has been held that in an action by the charterer against the ship- 
owner, the pau need not negative the exceptions in the charterparty ; 
and if the defendant refies upon such exceptions, he must plead that he 
comes within them. (Wheeler v. Bavidge, 9 Ex. 668; but see as to plead- 
ing provisoes and exceptions, Dawson v. Wrench, 8 Ex. 859; Browne v. 
Knill, 2 B. & B. 395; Crow v. Falk, 8 Q. B. 467, 471; 1 Chit. Pl. 7th 
ed. 811; and see ante, p. 60.) 


— 


Company. 


As to Actions by and against Corporations and Joint Stock Com. 
panies. See ante, pp. 26, 27. 


Count by a Company for Calls. (Under the Companies Clauses 
Consolidation Act, 8 & 9 Vict. c. 16, s. 26.) (a) 


(See the form of commencement, ante, p. 27.) That the defendant 
is the holder of [state the number of shares | shares in the said 
company, and js as such shareholder indebted to the said company 
in £ , in respect of a call of £—— [or calla of £——— each, 
state the number and amount of each of the calls] upon each of the 
said shares, whereby an action has accrued to the said company, by 
virtue of the Companies Clauses Consolidation Act, 1845, and the 
[state the title of the special act of the company] to demand and have 
of and from the defendant the sum of £——-; yet the defendant has 
not paid the same. ‘ 

Like counts: Birkenhead L. & C. Ry. Co.v. Wilson, 3 Ex. 478 ; 
Dublin & Wicklow Ry. Co. v. Black, 8 Ex. 181. 

Count for the amount of several calls on the same shares: New- 
port A. gd H. Ry. Co. v. Hawes, 3 Ex. 476; Waterford W. & D. 
Ry. Co. v. Logan, 19 L. J. Ex. 259; Cork & Bandon Ry. Co. v. 
Goode, 13 C. B. 618. 











(a2) The Companies Clauses Consolidation Act, 1845, 8 & 9 Vict. c. 16, 
contains the following provisions relating to actions by the company for 
calls :—By s. 25, if at the time appointed by the company for the payment 
of any call any shareholder fail to pay the amount of such call, it shall be 
lawful for the company to sue such shareholder for the amount thereof, in 
any Court of law or equity having competent jurisdiction, and to recover the 
same, with lawful interest, from the day on which such call was payable. 
By s. 26, in any action or suit to be brought by the company against any 
shareholder to recover any money due for any call, it shall not be necessary 
to set forth the special matter, but it shall be sufficient for the company to 
declare that the defendant is the holder of one share or more in the company 
(stating the number of shares), and is indebted to the company m the sum 
of money to which the calls in arrear shall amount in respect of one call or 
more upon one share or more (stating the number and amount of each of such 
calls), whereby an action hath accrued to the company by virtue of this and 
the special Act. By s. 27, on the trial or hearing of such action or suit, it 
shall be sufficient to prove that the defendant at the time of making such 
call was a holder of one share or more in the undertaking, and that such 
call waa in fact made, and such notice thereof given as is directed by this or 
the special Act; and it shall not be necessary to prove the appointment of 
the directors who made such call, nor any other matter whatsoever; and 
thereupon the company shull be entitled to recover what shall be due upon 
such call, with interest thereon, unless it shall appear either that any such 
call exceeds the prescribed amount, or that due notice of such call was not 
given, or that the prescribed interval between two successive calls had not 
elapsed, or that calls amounting to more than the sum prescribed for the 
total amount of calls in one year had been made within that period. By 
s. 28, the production of the register of shareholders shall be primd facie 
evidence of such defendant being a shareholder, and of the number and 
amount of his shares. 

Before the C. L. P. Act, 1852, it was held that the general form of count 
given by the above Act must, if adopted, be strictly followed. (Moore v. Me- 
tropolitan Sewage Manure Co.,3 Ex. 333.) The count must state that the 
defendant is a shareholder, as the action charges him in this form only upon 
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Count for Calle or other moneys due to a vie Brig registered under 
the Companies Act, 1862, 25 & 26 Vict. c. 89 (a). 


(See the form of commencement, ante, p. 27.) That the plaintiffs 
are a company registered and incorporated under the Companies 
Act, 1862, and the defendant is a member of the said company and 
a holder of shares in the said company, and is as such member 
and shareholder indebted to the plaintiffs in £——, in respect of a 
call [or —— calls] of £——— [each] made on each of the said shares, 
fand also in respect of other moneys due and payable by the defen- 








his liability as a shareholder. (Wolverhampton Waterworks Co. v. Hawkes- 
Sord,6 0, 4 N.8.886; 28 L. J.C. P. 242; and see Lrish Peat Co. v. Phillipe, 
1B. & 8.598; 30 L. J. Q. B. 114, 863.) The averment that the defendant ts 
the holder of the shares, means that he was the holder at the time the call 
was made. (Belfast and Down Ry. Co. v. Strange, 1 Ex. 739.) And there- 
fore the form is not applicable to the executor of a deceased shareholder 
who has died after the calls were made. (Birkenhead L. and C. Ry. Co. v. 
Cotesworth, 5 Ex. 226.) In such case the count must be framed according 
to the fact. A person may be a shareholder within a. 27, although there 
ia not a duly seaied register of shareholders under s. 9. (Wolverhampton 
Waterworks Co. v. Hawkesford, 11 C. B. N. 8.456; 31 L. J.C. P. 184.) 
As to who is liable to pay the calls upon a sale and transfer of the shares, 
see Aylesbury Ry. Co. vy. Mount, 4 M.& G. 651. Under this count interest 
is recoverable by virtue of the statute, s. 22, and it is not necessary to add 
a count for interest. (Southampton Dock Co. vy. Richards, 1 M. & G. 448; 
London and Brighton Ry. Co. v. Fairclough, 2M. & G. 674.) But care must 
be taken to claim, at the end of the declaration, an amount sufficient to 
cover the interest as well as the calls. 

Under the Companies Clauses Consolidation Act a call may be made 
peyable by instalments (North-Western Ry. Co. v. M‘Michael, 6 Ex. 273; 
Birkenhead Lancashire and Cheshire Junction Ry. Co. v. Webster, 6 Ex. 
277) ; but it seems that the instalments cannot be sued for in the above 
count until all the instalments are due and payable. (Jb. ; Ambergate Ry. 
Co. v. Coulthard, 5 Ex. 459; and see ante, p. 37.) 

(a) “The Companies Act, 1862,” 25 & 26 Vict. c. 89, by s. 205, repeals 
“The Companies Acts, 1856 and 1857,” with the reservations contained 
in s. 206; and by s. 176, it applies to companies formed and registered 
under those Acts in the same manner as if formed aud registered under 
‘‘The Companies Act, 1862,” subject to certain qualifications mentioned 
in that section. 

S. 70 provides for the declaration in actions brought by the company 
against members, and enacts that “In any action or suit brought by the 
company against any member to recover any call or other moneys due from 
such member in his character of member, it shall not be necessary to set 
forth the special matter, but it shall be sufficient to allege that the defen- 
dant is a member of the company, and is indebted to the company in re- 
spect of a call made or other moneys due, whereby an action or suit hath 
accrued to the company.” 

The Companies Act, 1862, also wholly repeals the Act 7 & 8 Vict. 0.110 
for the registration, etc., of joint-stock companies, which had been excepted, 
so far as regards insurance companies, from the operation of the Joint-stock 
Companies Acts, 1856, 1857, repealing it in other respects ; and it provides 
phe 209 that insugance companies registered under the 7 & 8 Vict. c. 110 

register under “ The Companies Act, 1882.” 

A private partnership, as a cost-book mining company, have no power in 

their own names, or in the name of an officer of the company, as the purser 


of a mine, to sue one of the nere for calls. (Hybart v. Parker, 4 C. B. 
N.S. 208; 27 L. J.C, P. 190) aed 
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dant to the plaintiffs for interest on the said call [or calls] so due 
from the defendant to the plaintiffs, and forborne at interest by the 
plaintiffs to the defendant, at his request, ov, and also in respect of 
other moneys due and payable by the defendant to the plaintiffs for 
shares in the said company, allotted by them to the defendant at his 
request, or, as the case may be, stating the cause in respect of which 
the other moneys are due] whereby an action has accrued to the said 
company. 





Count for calls by a company founded on acts of a colontal legis- 
lature: Welland Ry. Co. v. Blake, 6H. & N. 410; 30 L. J. Ex. 
161; Welland Ry. Co. v. Berrie,6 H. & N. 416; 30L. J. Ex. 163. 


Count by the secretary of a company, suing as nominal plaintiff 
under the company’s Act, on the covenant in the deed of settlement 
of the company for calls: Smith v. Goldsworthy, 4 Q. B. 430; and 
see ante, p. 28. 

A like count against the executriz of a shareholder: Wills v. 
Murray, 4 Ex. 843. 

Count by the covenantees in the deed of settlement of' a company 
upon the covenant to pay calls: Hutt v. Giles, 12 M. & W. 492; 
Aldham v. Brown, 7 E. & B. 164; 29 L. J. Q. B. 33 (a). 


Special count by a Company for Deposits or Back Calls due upon 
Shares Allotted. 


(See the form of commencement, ante, p. 27.) That in considera- 
tion that the plaintiffs would allot to the defendant of the 
shares of £—— each, into which the capital of the said company 
was divided [according to the Act of Parliament then constituting 
the said company | the defendant promised the plaintiffs to pay them 
the sum of £ upon each of the said shares so to be allotted ; 
and the plaintiffs allotted of the said shares to the defendant 
accordingly, and all conditions were fulfilled, and all things hap- 

ened, a | all times es necessary to entitle the plaintiffs to 
e paid the said sum of £—— on each of the said shares so al- 
lotted ; yet the defendant has not paid the same. 

Count by the committee of management against an allottee of 
shares in a projected company for refusing to pay the deposits: 
Woolmer v. Toby, 10 Q. B. 691; Duke v. Dive, 1 Ex. 36; Duke v. 
Forbes, ib. 356. : 

The like by the company: Ramsgate Victoria Hotel Co. v. Monte- 
fiore, 4H. & C. 164; 85 L. J. Ex. 90. 

Count on a covenant in the subscription contract to pay expenses 


in ee event of not obtaining an Act: Millett v. Browne, 2 H. & N. 
837. 











(a) The company can recover in its own name in those cases only where 
the defendant is sued upon his liability as a shareholder, and not upon the 
covenant in the subscription contract; in respect of the latter the parties 
entitled under the covenant only can sue, as the covenantees, and in some 
cases the secretary, chairman, or other officer of the company entitled to sue 
by virtue of the Act of the company. (Wolverhampton Waterworks Co. v. 

awkesford, 6 C. B. N. 8. 336; 28 L. J. C. P. 242.) 
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Count by an allottee of shares against a member of the managing 
committee of a projected company to recover deposits upon the aban- 
donment of the undertaking: Walstab v. Spotisswoode, 15 M. & W. 
601. 





Count against a Company for Costs and Expenses incurred in ob- 
taining the Company’s Act, under the Companies Clauses Con- 
solidation Act, 1845, 8 Vict. c. 16, s. 65 (a). 


(See the form of commencement, ante, p. 27.) That before the 
passing of the Act (the company’s special Act) the plaintiff did, 
and bestowed work, Jabour, and services, and paid and expended 
moneys of the plaintiff to the value and amount of £ in and 
about obtaining the said Act, and incident thereto; and after the 
passing of the said Act, moneys to an amount excecding the said 
sum of £ , and applicable to the payment thereof, were raised 
and received by the defendants by subscriptions of the shareholders, 
and by loan and otherwise; and all conditions have been fulfilled, 
and all things have happened, and all times have elapsed, neces- 
sary to entitle the plaintiff, according to the said Act, to be paid 
by the defendants the said £ , for the said work, labour, and 
services so done and bestowed, and for the said moneys so paid 
and expended by the plaintiff as aforesaid; yet the defendants 
have not paid the same. 

A like count: Hitchins v. Kilkenny Ry. Co.. 9 C. B. 536. 

Like counts under special Acts: Tilson. Warwick Gas Light 
Co., 4 B. & C. 962; Carden v. General Cemetery Co., 5 Bing. N. 
C. 253; Wyatt v. Metropolitan Board of Works, 11 C. B. N.S. 
744; 31L.J3.C. 2.217; Savinv. Hoyluke Ry. Co., L. R. 1 Ex. 9; 
35 L. J. Ex. 52. 














By a company registered under the Joint Stock Companies Acts, 
1856, 1857, against a contributory for calls made by the official 
liquidator under the winding-up clauses: Magdalena Steam Nav. 
Co. v. Martin, 2 E.& E.94; 28L.J3.Q. B. 310; Hull Flar Co. 
v. Wellesley, 6 H. & N. 38; 30 L. J. Ex. 5; Anglo-Californian 
Mining Co. v. Lewis, 6H. & N. 174; 30 L. J. Ex. 50. 


(a) By the Companies Clauses Consolidation Act, 1845, 8 Vict. c. 16, 4. 
65, it is enacted “ That all the money raised "by the company—whether by 
subscription of the shareholders, or by loan, or otherwise—slial] be applied, 
firstly, in paying the costs and expenses incurred in obtaining the special 
Act, and all expenses incident thereto ; and secondly, in carrying the pur- 
poses of the company into execution.” A suin of money agreed to be paid 
hy the promoters of a railway company to a landowner for his countenance 
and support to their bill is not within thia section; and a covenant to pay 
it is not binding on the company. (Zarl Shrewsbury v. North Slaffordshire 
Ry. Co., 35 L. J. C. 156; L. R. 1 Eq. 593.) 

Where the promoters of an Act had employed a parliamentary agent to 
obtain the Act, which contained a similar clause, it was held that the agent 
must sue his immediate employers, and that the promoters only, and not 
the agent, could recover under the clause. (Wyatt v. Melropolitan Board 
of Works, 11 C. B. N. 8. 744; 31 L. J.C. P. 217 ; and see Scott v. Lord 
Kbury, L. R. 2 C. P. 255.) 
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Count against a company on a Lloyd's bond: Chambers v. Man- 
chester and Milford Ry. Co., 5 B. & 8. 588; 33 L. J. Q. B. 268; 
where see as to the validity of Lloyd’s bonds. 

Count against a company for dividends on stock of the company: 
Dalton v. Midland Counties Ry. Co., 13 C. B. 474. 


Counts by and against Banking Companies, see ante, pp. 27, 28. 





Count against a Railway Company for the amount of Compensa- 
tion claimed for land taken or injurtously affected under the Lands 
Clauses Consolidation Act, 8 & 9 Vict. c. 18, s. 68, in default of as- 
sessment by agreement or by jury. 


(See the form of commencement, ante, p. 27.) That the defendants 
are a railway company incorporated by an Act of Parliament passed 
in the year of the reign of Queen Victoria, entitled [an Act 
for making a railway from to , stating the title of the Act]; 
and the plaintiff is entitled to compensation in respect of [an in- 
terest of the plaintiff in} certain land of the plaintiff which has been 
taken by the defendants, as and being the promoters of the under- 
taking to make the said railway, for the execution of the works of 
the said railway [o7 which has been injuriously affected within the 
meaning of the Lands Clauses Consolidation Act, 1845, by the execu- 
tion of the works of the said railway by the defendants; ; and the 
defendants, as such promoters as aforesaid, have not made satisfac- 
tion to the plaintiff in respect of his said interest in the said land 
(or for his said interest in the said land being so injuriously affected 
as aforesaid} under the provisions of the said Act or of any Act in- 
corporated therewith, and the compensation claimed by the plaintiff 
in respect thereof exceeds the sum of fifty pounds; and the plaintiff, 
desiring to have the said compensation settled by jury, gave notice 
in writing of such his desire to the defendants, as such promoters 
as aforesaid, stating in the said notice the nature of his interest in 
the said land in respect of which he claimed compensation, and the 
amount of compensation so claimed by him [being £ ]; and the 
defendants, as such promoters as aforesaid, were not willing to’ pay 
the amount of compensation so claimed, nor did they enter into a 
written agreement for that purpose, nor did they, within twenty-one 
days after the receipt of the said notice, issue their warrant to the 
sheriff to summon a jury for settling the same in the manner pro- 
vided by law ; and by reason of such default to issue their warrant 
as aforesaid, the defendants became and are liable to pay to the 
plaintiff, being’so entitled as aforesaid, the amount of compensation 
so claimed by him as aforesaid ; and ail conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action to recover the last-mentioned sum 
from the defendants; yet the defendants have not paid the said 
amount of compensation to the plaintiff. 

Like counts: Railstone v. York Newcastle §& Berwick Ry. Co., 
15 Q. B. 404; Burkinshaw v. Birmingham & Oxford Junction Ry. 
Co., 5 Ex. 475; Eastham v. Blackburn Ry. Co., 9 Ex. 758; Glyn 
v. Aberdare Ry. Co.,6C. B. N.S. 359; 28 L. J.C. P. 271; Wale 
v. Westminster Palace Hotel Co.,8 C. B. N.S. 276; Cameron v. 
The Charing Cross Ry. Co., 16 C. B. N. 8. 480; Knapp v. London 
Chatham & Dover Ry. Co.,2 H. & C.212; 32 L. J. Ee 236. 

H 
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Counts for compensation under the same Act assessed by the 
sheriff's jury, and for the costs of the inquiry (a): South-Eastern 
Fy. Co. v. Richardson, 15 C. B. 810; Chapman v. Monmouthshire 
Ry. Co.,2 H. & N. 267; 27 L. J. Ex. 97; Mortimer v. South 
Wales Ry. Co.,1 El. & El. 375; 28 L. J. Q. B. 129; Fletcher v. 
Great Western Ry. Co., 4H. & N. 242; 28 L. J. Ex. 147; Read v. 
Victoria Station & Pimlico Ry. Co.,1 H. & C. 826; 32 L. J. Ex. 167. 

Counts for compensation awarded by arbitration under ss. 23, 68 : 
Evans v. Lancashire & Y. Ry. Co.,1 E. & B. 754; Chamberlain v. 
West End & Crystal Palace Ry. Co., 2 B. & S. 605,617; 3 Ib. 768 ; 
31L. J. Q. B. 201; 32 1b. 173; Beckett v. Midland Ry. Co. L. R. 
1C. P. 241; 35 L. J. C. P. 163. 

Count for costs of arbitration under s. 34: AMfartin v. Leicester 
Waterworks Co.,3 H. & N. 4163; 27 L. J. Ex. 4382; Yates v. Mayor 
of Blackburn, 6 H. & N.61; 29 L. J. Ex. 447. 

Count against a railway company for compensation for minerals, 
the working of which was prevented by the company as likely to 
damage the works of the railway, under s. 78: Fletcher v. Great 
Western Ry. Co.,4 H. & N. 242; 5 ib. 689; 28 L. J. Ex. 147. 

Count against a canal company for compensation for mines under 
the canal, the working of which the company prevented, under a 
local Act: Swindell v. Birmingham Canal Co., 9 C. B. N.S. 241; 
29 L. J.C. P. 364; and see R.v. Aire and Calder Navigation, 30 
L. J. Q. B. 337. 





Count for a mandamus against a company to require them to 
issue their warrant to the sheriffte summon a jury to assess value of 
land under The Lands Clauses Consolidation Act, 1845: Fotherby 
v. Metropolitan Ry. Co.,36 L. J.C. P. 88; L. R.2 C. P. 188. 


Counts against a company for neglecting and refusing to register 
shares. ( See poet Chap. ITT, *' Comme a me 
Count on a bill drawn on a joint stock company with limited lia- 
bility, omitting the word “limited” from their title, and accepted on 
behalf of the company by the defendant (19 & 20 Viet. ce. 47, 8. 31): 
Pearose ¥. Martin, is B. & E. 499; 28 L. J. Q. B. 28. 
Action against a promoter of a company prorisionally | 
on a contract entered into on behalf of the compuny, but not within 
i powers of the promoters: Job vy. Lamb, 1) bx. 539; 25 L. J. 
x. 87. 





(a) The verdict of the jury is conclusive as to the amount of compensa- 
tion, but not as to the right, which may be disputed in an action for the 
amount. (BR. v. London 4 North-Western Ry. Co., 3 KE. & B. 443; Read v. 
i Victoria Station Co.,1 HW. & C. 826; 32 L. J. Ex. 167; and see Barber vy, 
Nottingham & Grantham Ry. Co.,15 C. B. N. 8. 726; 33 L. J. C. P. 193.) 
So it is also with the award of an arbitrator as to the amount. (Beckett v. 
Midland Ry. Co., L. R. 1 C. P. 241.) 

Compensation under the statute includes all damage for injuries which 
could reasonably be anticipated at the time of assessing it. (Croft v. London 
& North-Westert Ry. Co.,3 B. & 8.436; 32 L.J.Q. B.113.) As to the 
meaning of “ injuriously affected” in the statute, see Chamberlain v. West 
End & Crystal Palace Ry. Co.,2 B. & S. 605, 617; 31 L. J. Q. B. 201; 
Brand +. Hammersmith & City Ry, Co., L. R. 1 Q. B. 180; 2 ib, 228; 36 
L. J. Q. B. 139; Kicket v. Metrupolitan Ry. Co.,L. R.2 H. L. 175; 86 
L. J. Q. B. 205.) 


! 


Conditions Precedent. 147 


Count by the assignee of a debt under the Companies Act, 1862, s. 
157, ante, p. 75. 


ConpDITIONS PREecEDENT (a). 





General Averment of the Performance of Conditions precedent. 


And all conditions were performed, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to [have the 
agreed cargo loaded on board the said ship (see C. LZ. P. Act, 1852, 
Sched. B., form 22), or as the case may be, or] a performance of 
the said promise [or agreement or covenant] of the defendant, and to 


(a) Conditions precedent. |—As to the averment of the performance of con- 
ditions precedent, see ante, p.61. And as to the necessity of alleging condi- 
tions precedent in the statement of the contract, and the performance of 
them, see Grafton v. Eastern Counties Ry. Co., 8 Ex.699; Mason v. Har- 
vey, 8 Ex. 819; Scott v. Avery, 8 Ex. 487; 5 H. L. C. 811; Milner v. 
Field, 5 Ex. 829; Worsley v. Wood, 6 T. R.710. 

As to what are conditions precedent in a contract, see the notes to Por- 
dage v. Cole, 1 Wms. Saund. 319 7, and to Peeters v. Opie, 2 Wms. Saund. 
352, and to Cutter v. Powell, 2 Smith’s L. C. 1, 6th ed.; and see Leake on 
Contracts, ch. 3, 5. 2. 

By the C. L. P. Act, 1852, 8. 57, “It shall be lawful for the plaintiff or 
the defendant in any action to aver performance of conditions precedent 
generally, and the opposite party shall not deny such averment generally, 
but shall specify in his pleading the condition or conditions precedent, the 
performance of which he intends to contest.” 

Cntil this great improvement was effected, the pleader was obliged 
anxiously to determine what were conditions precedent to the night of 
action, etc., and to aver their performance with certainty and particularity. 
(1 Chit. Pl. 7th ed. 329; and see Manby v. Cremonini, 6 Ex.808.) If any 
condition precedent was omitted by mistake or oversight, he was exposed to 
a demurrer, and the pleading was liable to be held irremediably bad on 
motion for arrest. of judgment, or for judgment non obstante veredicto, or 
on error; and if he inserted any unnecess ‘rily, he was exposed to imma- 
terial issues being raised, which he could escape from only by the danger 
and delay of a demurrer, or by consenting to have the allegation struck out 
of his declaration, and thus taking upon himself all the risk of the omission. 
The former practice was further productive of great expense and inconve- 
nicnce by prompting the other side to traverse the several averments in- 
serted, although wholly beside the merits of the case, and the questions 
really in dispute; and this most frequently occurred in those cases where 
there was least excuse for it, namely, where the chances of defence were 
summed up in instructions to deny all the allegations in the declaration. 

At present the general averment of the performance of conditions prece- 
dent prevents all danger of a demurrer, etc.; the opposite pleader is not 
tempted to raise unnecessary issues, and must take upon himself to main- 
tain the materiality of those which he proposes to raise; whilst, at the 
same time, the provision which obliges fi to raise distinct issues, and 
precludes him from denying the general averment with like generality, 

reserves the distinctness of the issues on the record, gives notice before- 
hand of the points to be contested at the trial, and still enables the parties, 
when it is important to do so, to raise the question of materiality iy de- 
murrer, or by motion in arrest of judgment, or by error. 

Where a condition has not been performed the above general averment 
would be untrue, and might be met by a denial of the performance of the 

H 2 
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maintain this action for the breach thereof hereinafter alleged ; 
[where there are negative conditions also, add: and nothing happened 
to prevent the plaintiff from maintaining this action for the same, 
or for the breach hereinafter alleged. ] 

Like forms: Eastern Counties Ry. v. Philipson, 16 C. B. 2; 
Hill v. Mount, 18 C. B. 72; Bamberger v. Commercial Credit Mu- 
tual Ass. Soc., 15 C. B. 676; 24 L. J.C. P.115; Baggallay v. 
Pettit, 5 C. B. N.S. 637. 


General Averment, excusing some, and stating the Performance of 
all other Conditions precedent. 

And before and at the time for Payot of the said £ by 
the plaintiff, the defendant excused the plaintiff from paying or 
tendering the same, state thus the conditions excused, and the mode 
by which they were ercused}, and except as aforesaid, all conditions 
were performed, and all things happened, and all times elapsed, ne- 
cessary to entitle the plaintiff to maintain this action for the breach 
of the said promise [or agreement ov covenant] hereinafter alleged. 





General Averment where the Performance of some of the Conditions 


precedent has been prevented by the Defendant's breach of the 
Contract. 


And the plaintiff has always been ready and willing to perform the 
said agreement [vr covenant] on his part, and has performed: the 
same except so far as he was erenicd from so doing by the defen- 
dant’s breach of the said agreement [o7 covenant] hercinafter men- 
tioned ; and, except as aforesaid, all conditions were fulfilled, and 
all things happened, and all times elapsed. necessary to entitle the 


particular condition. The ground which the party may have for excusing 
the non-performance could not be set up in answer to this denial, and 
in support of his original averment. of the performance of all conditions ; 
for this would be a departure in pleading. In the case therefore of any 
necessary condition remaining unperforned, the party must state the matter 
of excuse in the first instance. This was the rule before the above enact- 
ment, and it is not altered by it. (Co. Lit. 304, @; Manby v. Cremonini, 6 
Ex. 808; Cort v. Ambergate Ry. Co., 17 Q. B.127; 20 L. J. Q. B. 460.) 
The conditions excused and the excuses of performance must be averred with 
particularity, and not in a genera] form. (London Duck Co. v. Sinnott, 8 
E. & B. 347.) Where the condition is contained in an instrument under 
seal the discharge of it by the other party must also be under seal, but need 
not be so averred in the declaration. (Thames Haven Dock Co. v. Brymer, 
5 Ex. 696; and see Lamprell v. Billericay Union, 3 Ex. 283.) 

The general averment of the performance and happening of all things 
necessary to the plaintiff's right of action, imports a sufficient statement of 
his being ready and willing to do all things necessary to be done on his 
part in future. (Bentley v. Dawes, 9 Ex. 666.) But the gencral averment 
of readiness and willingness is not suflicient in the case of a condition pre- 
cedent which requires either performance or an excuse for non-performance 
(Roberts v. Brett, 6 C. B. N. 8. 611, 683); and a general averment of all 
conditions precedent having been performed and fulfilled will not supply 
the omission of specific averments of other facts essential to the cause of 
action or defence. (See Bloomer v. Darke, 2 C. B. N. 8. 165; Irving v. 


Gray, 3H. & N.34; Tabor y. Edwards, 40. B. N. 8.1; Hollis v. 
shall, 2H. & N. 755.) 
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pase to maintain this action for the breach of the said agreement 
y the defendant hereinafter alleged. 


CorpyvHoLp FINEs. 





Indebitatus Count for ee Fines (C. Z. P. Act, 1852, 
11). 


ched. B. 


Money payable by the defendant to the plaintiff for fines payable 
by the defendant, as tenant of customary tenements of the manor 
of ——, to the plaintiff, as lord of the said manor, for the admission 
of the defendant into the said customary tenements. 

A like count: Pochin v. Duncombe, 1H. & N. 842. 

A like count for fines on the surrender of copyhold tenements : 
Hayward vy. Raw, 6 H. & N. 308; 30 L. J. Ex. 178 (a). 


Indebitatus Count by the Steward of a Manor for Fees. 


Money payable by the defendant to the plaintiff for work done 
and materials provided by the plaintiff, as steward of the court of 
the manor of , for the defendant, at his request, and for fees 
payable by the defendant to the plaintiff in respect thereof. 





CoRPORATION 


See ante, p. 26; and see ‘* Cumpany,” ante, p. 40. 
——— 


CovENANT. 


See “ Landlord and Tenant ;” “‘ Mortgage ;” ‘Sale of Land.’ 


CRops. 


Indebitatus Count for Crops sold. 
_ »ayable by the defendant to the plaintiff for crops bar- 
gained and sold by the plaintiff to the defendant. 
Indebitatus count for crops sold and depastured by cattle: Poulter 
v. Killingbeck, 1 B. & P. 397; and see ‘* Agistment,” ante, p. 68. 


Indebitatus Count for Work and Labour expended in Cultivation 
by an outgoing Tenant. 
Money payable by the defendant to the plaintiff for the plaintiff 
having left and given up, for and to the defendant, at his request, the 


(a) An indebitatus count will not lie for arbitrary copyhold fines, before 
an assessment and demand of a certain and reasonable amount. (Hayward 
v. Raw, supra.) 
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benefit of work done, and materials, seeds, manures, crops, tillages, 
and other things provided, and moneys expended, by the plaintiff, 
in cultivating ead improving certain lands. 

Like counts: Muncey v. Dennis, 1 H. & N. 216; 26 L. J. Ex. 66; 
Clarke v. Westrope, 18 C. B. 765; 25 L. J. C. P. 287; Price v. 
Harrison, 8 C. B. N. 8.617; 29 L. J. C. P. 335. 





Special Count by an outgoing Tenant against the Landlord for 
Tillages, etc., according to the custom of the country. 


That the plaintiff became and was tenant to the defendant of a 
farm and land upon the terms, that the plaintiff should during the 
said tenancy till and cultivate the said farm and land in a husband- 
like manner according to the custom of the country where the 
same were situate, and that the defendant should at the expiration 
of the said tenancy pay to the plaintiff all such reasonable allow- 
ances as the plaintiff as offgoing tenant should, according to the 
said custom, be entitled to receive from the defendant, in respect of 
any tillages, sowing, or cultivation by the plaintiff of the said farm, 
according to the said custom, the benefit whereof should be given 
up by the plaintiff to the defendant; and during the said tenancy 
the laintitt tilled and cultivated the said farm and land in a hus- 
bandlike manner according to the said custom, and at the expira- 
tion of the said tenancy the benefit thereof was given up by the 
plaintiff to the defendant, and the plaintiff as offyoing tenant was 
then, according to the said custom, entitled to receive from the de- 
fendant reasonable allowances umounting to £ , Inrespect of the 
said tillages, sowing, and cultivation of the said farin, of all which 
premises the defendant had notice, but did not pay the same. 

Like counts on tenancies under agreements not under seal; Hutton 
v. Warren, 1 M. & W. 466; Dalby v. Hirst, 1 B. & B. 224; Faviell 
v. Gaskoin, 7 Ex. 273; Cumber/and vy. Bowes, 15 C. B. 348; Wo- 
mersley Vv. Dally, 26 L. J. Ex. 219. 

A like count on a covenant in a deed: Newson v. Smythies, 3 H. 


& N.840; 28 L. J. Ex. 97. 








By landlord against incoming tenant for the benefit of manure, 
elc., according to the custom of the country: Clarke v. Roystone, 
13 M. & W. 752. 

By landlord against incoming tenant for growing crops, tillages, 
ete., tabe paid for by agreement at a valuation: Earl Falmouth 
v. Thomas, 1 C. & M. 89; Prive v. Harrison, 8 C. B. N. 8. 617 ; 
29 L. J. C. P. 335; and see Clarke vy. Westrope, 18 C. B. 765; 25 
L. J. C. P. 287 (a). 

By outgoing against incoming tenant for a valuation of crops re- 
linquished to the latter: Leeds v. Burrows, 12 East, 1 (6). 





(2) In some cases, where a valuation is a condition precedent, it may be 
necessary to declare specially against the defendant for not appointing a 
valuer. (See Latfimure v. Garrard, 1 Ex. $09; Cooper v. Shuttleworth, 25 
LJ. Ex. 114; Thurnell v. Balbirnie, 2 M. & W. 786; “ Arbitration,” 
ante,p.75.) 5 

(6) It seems that in some cases the incoming tenant may become liable 
to the outgoing tenant, on an implied contract, by taking possession of 
the crops and tillages for his own benefit ; but primd facie the contract 
is with the landlord. (Faviell v. Gaskoin, 7 Ex. 278, 280; and see Borae- 
ton v. Green, 16 East, 71.) 
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Damaces. See ante, pp.11, 12; and see “ Liquidated Damages.” 
—>— 
DeEBENTURE. See ‘‘ Bond,” ante, p. 114; “ Mortgage,” post. 
—>—~ 
DemvnraGe. See ante, p. 130. 
—o— 
DivipEnps. See “ Company,” ante, p. 40. 
pe 


EXCHANGE. 





Indebitatus Count on a Contract of Exchange. 


Money payable by the defendant to the plaintiff for money agreed 
by the defendant to be paid by him to the plaintiff, together with 
goods of the defendant delivered by the detendant to the plaintiff 
in exchange for goods of the plaintiff delivered by the plaintiff to 
the defendant. [The common count for goods sold and delivered 
would in some cases suffice: Sheldon v. Cor, 3 B. & C. 420, and see 
ante, p. 38, n. (a). 





Special Count on a Contract of Exchange. 


That in consideration that the plaintiff would deliver to the de- 
fendant a horse of the plaintiff in exchange for a horse of the de- 
fendant and £ to be paid by the defendant to the plaintiff, the 
defendant promised the plaintiff to deliver the last-mentioned horse 
to the plaintiff and to pay him the said ; and the plaintiff 
thereupon delivered to the defendant the said horse of the plaintiff 
on the terms aforesaid; -and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to have the said horse of the defendant delivered to him, 
and to be paid the said £ ; yet the defendant did not deliver to 
sn enue the said horse of the defendant, or pay the plaintiff the 
sai 














Special count on a contract of exchange: Parker v. Rawlings, 
4 Bing. 280. 

Special count against an executor on a contract of exchange with 
the testator : Sibuni v. Kirkman, 1M. & W, 418. 


On a Contract of Exchange after a breach of Warranty. 


That before the making of the agreement hereinafter mentioned, 
the defendant, by warranting a horse to be sound, had sold the said 
horse to the plaintiff for a certain price to be paid by the plaintiff to 
the defendant, and had delivered the same to the P aintiff ; and the 
plaintiff afterwards complained to the defendant that the said horse 
was not then sound; and it was thereupon agreed by and between 
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the plaintiff and the defendant, that the plaintiff should return the 
said horse to the defendant, and the defendant should take back 
the same, and should deliver to the plaintiff another horse in lieu 
thereof ; and all conditions were performed, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said other horse delivered to him by the defendant; yet the defen- 
dant has not delivered the said other horse to the plaintiff, whereby 
the plaintiff has been deprived of the same, and has been put to 
expense in the keeping and taking care of the first-mentioned horse. 


Special count ona breach of warranty of goods gi ven in exchange : 
Fairmaner v. Budd, 7 Bing. 574; Smith v. Battums, 26 L. J. Ex. 
232. 


EXEeccTorRS AND ADMINISTRATORS. 





Indebitatus Count by an Exceutor or Administrator on Causes of 
Action acerued to the Deceased (a). 


(Commence with one of the forms, ante, pp. 17, 19.) Money pay- 
able by the defendant to the plaintiff, as executor [or administrator] 
as aforesaid, for gouds sold and delivered by the said C. D. to the 
defendant, and for goods bargained and sold by the said C. D. to the 
defendant, and for work done and materials provided by the said 


(a) Actions by executors and administrators. |—An executor or adminis- 
trator may sue upon all perggnal contracts made with the testator, in 
respect of the damages accrucd to the personal estate from the breach 
of them (1 Wms. Saund. 217), aud whether the breach occurred before or 
after the testator’s death; but for brenches of contract which affect the 
power of the testator only, and not his transmissible personal estate, as a 

1 Of promise to niarry where there is no special damage to the estate, 
an executor or administrator cannot aue. (Chamberlain vy. Williamson, 2 M. 
& 8.408; 1 Wms. Exs. 6th ed. 739, 752.) 

Contracts with a testator affecting his veal estate, and which run with the 
land, as covenants for title, covenants to repair, etc., pass with the estate to 
the heir or devisee if it be freehold, and tu the executok where it is a chattel 
interest in the land. And in the former case, if the testator has Not’sudd 
for breaches of auch covenants in his lifetime, the executor cannot sue after- 
wards, unless in respect of some distinct loss or injury to the testator’s per- 
sonal estate. In all other cases the heir or devisee of the reversion only can 
sue, in respect of breaches after the testator’s death. (Kingdon v. Noattle, 
1M. & S. 355; Jones v. King, 4 M. & 8.188; 5 Taunt. 418; and sec 
L Wms. Exs. 6th ed. 755 e¢ seq.) 

A plaintiff cannot join, in the same declaration or count, a claim as 
executor or administrator with a claim in his own right, and a declaration 
uniting such claims would be bad on general demurrer, or in arrest of 
judgment, or on error. (2 Wms. Saund. 117 ¢; 2 Wms. Exs. 6th ed. 1729; 
| Davies v. Davies, 1 H. & C.451; 31 L. J. Ex. 476.) And the C. L. P. Act, 
1852, which slloys different kinds of causes of action to be joined, is limited 
to those which are by aud against the same parties and in the same rights. 
But a plaintiff suing as executor may join any claims, in respect of which 
the money recoverable would be assets. (Ib.) Hence the second of the 
above counts, on causes of action accruing to the executor or administrator 
since the decease, may be added to the first count, on causes of action ac- 
crued to the deceased. (7b.; Cowell v. Watls, 6 East, 405; Edwards v. 
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C. D. for the defendant at his request, and for money lent by the 
said C. D. to the defendant, and for money paid by the said C. D. 
for the defendant at his request, and for money received by the 
defendant for the use of the said C. D., and for interest upon 
money due from the defendant to the said C. D., and forborne at 
interest by the said C. D. to the defendant at his request, and for 
money found to be due from the defendant to the said C. D. on ac- 
counts stated between them. 


Indebitatus Count by an Executor or Administrator on Causes of 
Action accrued since the death of the Deceased. 


(Commence with one of the forms, ante, pp. 17,19.) Money payable 
by the defendant to the plaintiff as executor [or administrator] as 
aforesaid for goods sold and delivered by the plaintiff as executor 
[or administrator] as aforesaid to the defendant, and for goods bar- 
gained and sold by the plaintiff as executor [or administrator] as 
aforesaid to the defendant, and for work done and materials pro- 
vided by the plaintiff as executor [07 administrator] as aforesaid for 
the defendant at his request, and for money lent by the plaintiff as 


Grace,2M. & W.190; Dowbiggin v. Harrison, 9 B. & C. 666; Jobson 
v. Forster, 1 B. & Ad. 6.) 

Where the cause of action arose in the lifetime of the deceased, the 
executor or administrator must declare in his representative character. 
(2 Wms. Exs. 6th ed. 1727.) Where the cause of action arose wholly 
after the death, the executor or administrator may sue either in his own 
name personally (as being the party contracted with), or in his repre- 
sentative character if the money to be recovered would be assets of the estate. 
(Ib. ; Aspinall v. Wake, 10 Bing. 51.) But if he continues to carry on 
the business of the deceased, and enters into contracts in the course of doing 
80, it seems that he must sue in his own right, and cannot sue in his repre. 
sentative character. (Bolingbroke v. Kerr, L. R. 1 Ex. 222.) If the exe. 
cutor sues in his own name personally, he would be exposed to a set-off o! 
any debt due from himself to the defendant. 

An executor ma commence an action belore probate, and it is sufficient 
if he ob nis protat in time €6 prove his title im case it should be dis. 
puted. But the letters of administration must issue before the adminis. 
trator can commence an action, for without them he has no right of action, 
(I Wins. Ess. 5il edz 295, 389.) As to the title of an executor or adminis- 
trator relating back to the death, see 1 Wms. Exa. 6th ed. 595; Foster v. 
Bates, 12 M. & W. 226; Bodger v. Arch, 10 Ex. 333; Welchman v. 
Sturgis, 13 Q. B. 552. 

By 3 & 4 Will. IV. c. 42, s. 31, executors and administrators suing in 
right of the testator or intestate are made liable to pay costs in case of 
being nonsuited or a verdict passing against them, unless the Court or a 
judge shall otherwise order. 

All the executors appointed in the will should join as co-plaintiffs, though 
some have not proved the will. If they sue as executors, and some are 
omitted, the defendant can take advantage of it only by plea in abatement. 
Where the contract was made since the death of the testator, and with some 
of the executors only, those only must join who are parties to the contract, 
otherwise there will be a variance. (1 Wms. Saund. 291 #2; 2 Wms. Exs. 
6th ed. 1724-5; Lush’s Pr. by Dixon, p. 58; and see post, Chap. V, 
‘Abatement.’) A plea that one of the plaintiffs, executors, had renounced, 
was held bad. (Creswick v. Woodhead, 4 M. & G@.811; but see now asto 
renunciation, 20 & 21 Vict. c. 77, 8. 79.) 

H 3 
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executor [or aera ere as aforesaid to the defendant, and for 
money paid by the plaintiff as executor for administrator] as afore- 
said for the defendant at his request, and for money received by the 
defendant for the use of the plaintiff as executor [or administrator] 
as aforesaid, and for interest upon money due from the defendant 
to the plaintiff as executor [or administrator] as aforesaid and for- 
borne at interest by the plaintiff as executor [or administrator] as 
aforesaid to the defendant at his request, and for money found to be 
due from the defendant to the plaintiff as executor [or administrator | 
as aforesaid upon accounts stated between the plaintiff as executor 
[or administrator] as aforesaid and the defendant. 


Indebitatus Count against an Executor or Administrator on Causes 
of Action accrued against the Deceased in his lifetime (a). 


(Commence with one of the forms, ante, pp. 18,21.) Money pene 
by the defendant as executor ee administrator] as aforesaid to the 
plaintiff for goods sold and delivered by the plaintiff to the said G. 


(a) Actions against executors and administrators.|—The executor is in 
general liable upon all contracts made by the testator for breachés before or 
after the death, to the exteyt of the assets which have come to his hands 
to be administered. (Wilson v. Wiyg, 10 East, 313; 2 Wms. Exs. 6th ed. 


Contracts of agency or for personal acts or services are in general revoked 
by death; and the executor or administratoF-cannot be suec upon them @F- 
peer breaches which occurred in the lifetime of the testator or intestate. 

| (Werner v. Humphreys, 2 M. & G. 853; Campanari v. Woodburn, 15 C. 

: B. 400; per Parke, B., Siboni v. Kirkman, 1 M. & W. 418, 423; 2 Wms. 

 Exs, 6th ed. 1593; and see Tasker v. Shepherd, 6. & N. 575; 80 L. J. 
Ex. 207.) Where a contract, which is not rescinded by death, is made 
with a person who dies before it is completed, and it is completed after his 
death, the declaration in an action upon the contract against the cxecutor 
or administrator of the deceased party, must state the contract specially as 
made with the deceased, and aver the completion after his death, and the 
breach by the defendant. (See Corner v. Shew, 3M. & W. 350; Campanari 
v. Woodburn, 15 C. B. 400.) 

An executor cannot be liable as executor for goods sold to him, or work 
done at lis request, or for money received by hin for the use of the plaintiff. 
Counts charging him as executor on these causes of action are construed as 
counts against him perggnally in his own right. (dskby v. Ashby, 7 B. & C. 
444; Corner v. Shots M. & W.350°) Nor ia an exceutor liable as such 
in an action “for interest for the forbearance at interest by the plaintiff to 
the defendant, as executor, at his request, of moneys owing from the de- 
fendant as such executor as aforesaid to the plaintiff; though he would 
be liable for interest due on a contract with the testator. (Bignell v. Harpur, 
4, Ex. 773.) An executor may be liable in his representative capacity on 
accounts stated, and also for money paid for him as executor at his request 
(Ashby v. Ashby, 7 B. & C. 444; 2 Wma. Exs. 6th ed. 1791); and these 
counts may be joined with the above count upon causes of action accrued 
before the death. (Jb. ; Powell v. Graham, 7 Taunt. 680.) As to the lia- 
a i an executor for his testator’s funeral, seo “ Funeral Expenses,” post, 
p- 401, : 

_ Counts charging the defendant as executor or administrator cannot be 
jomed with counts charging him personally in hie own right; and 8 
declaration uniting such counts would be bad on demurrer, or in arrest of 
judgment, or on error. (Wigley v. Ashton, 8 B. & Ald. 101; Hayter v. 
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H., and for goods bargained and sold by the plaintiff to the said G. 
H., and for work done and materials provided by the plaintiff for 
the said G. H. at his request, and for money lent by the plaintiff to 
the said G. H., and for money paid by the plaintiff for the said G. 
H. at his request, and for money received by the said @. H. for the 
use of the plaintiff, and for interest upon money due to the plaintiff 
from the said G. H. and forborne at interest by the plaintiff to the 
said G. H. at his request, and for money found to be due from the 
said G. H. to the plaintiff on accounts stated between the plaintiff 
and the said G. 7A 


Indebitatus Count against an Executor or Administrator on Causes 
of Action accruing after the Death of the Testator 


(Commence with one of the forms, ante, pp. 18,21.) Money pene 
by the defendant as executor [ov administrator] as aforesaid to the 





Moat, 2 M. & W. 56; Corner v. Shew, 3M. & W. 850; Ashby v. Ashby, 
7B.& C. 444; 2 Wms. Exs. 6th ed. 1790.) Nor can such causes of action 
be joined in the same count. (Kitchenman v. Skeel, 3 Ex. 49.) And the 
C. L. P. Act, 1852, s. 41, which allows different kinds of causes of action 
by and against the same parties in the same rights to be joined, does not 
extend to such cases ; see ante, p. 152, n. (a). 

An executor cannot be sued at law as such for legacies, whether general 
or specific. (Deeks vy. Strutt, 5 T. R. 690; Jones v. Tanner, 7B. &C. 
642; and see 2 Wms. Exs. 6thed. 1783.) But after assent by an executor 
to a specific legacy, he is liable at law to an action by the legatee, because 
the property rests in the legatee upon the assent. (Williams v. Lee, 3 Atk. 
223.) So in the case of a general pecuniary legacy, after the executor has 
admitted to the legatec that he has received the money, and holds it to the 
use of the legatee, it becomes a debt to the latter, who may recover if in 
an action. (Topham v. Morecraft, 8 E. & B. 972; and see 2 Wms. Exs 
Gth ed. 1785; Whitehouse v. Abberly, 1 C. & K. 642.) 

Under the 9 & 10 Vict. c. 95, s. 65, and 13 & 14 Vict. ¢. 6], 8. 1, the 
jurisdiction of the County Courts extended to the recovery of any demanc 
not exceeding the sum of £50, being the amount or part of the amount 
of a distributive share under an intestacy, or of a legacy under a wil. 
(sce Longbottom v. Longbottom, 8 Ex. 203; Herston v. Phillips, 11 Ex. 
699), except where the validity of any devise, bequest, or limitation, undet 
a will, might be disputed (9 & 10 Vict. c. 95, s. 58) ; in which cases there 
was no jurisdiction, unless the parties consented (19 & 20 Viet. c. 108, s. 23). 
Now, by the 28 & 29 Vict. c. 99, the jurisdiction in these cases, amongst 
others, is extended to demands not exceeding £500. 

By the Statute of Frauds, (29 Car. II. c. §, 8. 4,) it is enacted that “no 
action shall be brought whereby to charge an executor or administrator, 
upon any special promise to auswer damages out of his own estate, unless 
the agreement upon which such action shall be brought, or some memo: 
randum or note thercof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him lawfully autho: 
rized.” And a promise by an executor or administrator to answer per 
sonally is not binding unless supported by a new and sufficient considera 
tion. (2 Wms. Exs. 6th ed. 1641; and sce Chitty on Contracts 7th ed 
p. 245; Leake on Contracts, p. 125.) 

All the executors who have proved the will must be joined as co-de 
fendants ; but the objection of the non-joinder of some can be made onl: 
by plea in abatement. (1 Wms. Saund. 291 m; 2 Wms. Exs. 6th ed. 1787 ; 
post, Chap. V, ‘ Abatement.’) 
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plaintiff for money paid by the plaintiff for the defendant as execu- 
tor [or administrator] as aforesaid at his request, and for money 
found to be due from the defendant as executor [ov administrator] 
as aforesaid to the plaintiff upon accounts stated between the plain- 
tiff and the defendant as executor [o7 administrator] as aforesaid. 


Against an administrator on a contract for the sale of goods made 
with the testator for not accepting the goods after the death: Went- 
worth v. Cock, 10 A. & E. 42. 

Against an administrator on a special contract of agency made 
with the intestate and performed after his death: Campanari v. 
Woodburn, 15 C. B. 400. 


Indebitatus Count by Husband and Wife Executrix or Adminis- 
tratrix (a). 


(Commence with one of the forms, ante, pp. 22, 23.) Money pay- 
able by the defendant to the said A. B. and C. his wife as executrix 
for administratrix] as aforesaid for goods sold and delivcred by the 
said D. EF. to the defendant, and for money received by the defen- 
dant to the use of the said D. F., and for money found to be due 
from the defendant to the said D. KF. upon accounts stated between 
them, and for money found to be due from the defendant to the 
said A. B. and C. his wife as executrix [or administratrix] as afore- 
said upon accounts stated between the defendant and the said A. B. 
and C. his wife as executrix [07 administratrix] as aforesaid. 

A count against husband and wife executric or administratriz may 
be easily framed from the above und preceding forms. 


Other counts hy and aquinst executors, post, “ Landlord and Te- 
nant,” pp. 209, 212. 


Factor. See “Agent,” ante, p. 64; ‘ Broker,” ante, p. 118. 


Farrier. 
Against a Farrier [or Veterinary Surgeon] for not using due care, 
etc., in his treatment of the Pluintiff’s Horse, which was lame. 


That in consideration that the plaintiff empluyed the defendant as 
and being a farrier [or veterinary surgeon] to treat and endeavour 


(a) Where a married woman is executrix her husband must be joined in 
all actions by and against her. She cannot obtain probate or administer 
without the consent of her husband; but the personal estate of the 
deceased vests in her immediately upon the death, and a payment or 
delivery of tho property to her made bond fide before the dissent of the 
er” and before probate is valid. (Pemberton v. Chapman, 7 E. & B. 
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to cure a horse of the plaintiff then labouring under [lameness], for 
reward to the defendant, the defendant promised the plaintiff to use 
due and proper care and skill in treating and endeavouring to cure 
the said horse; yet the defendant did not use due or proper care or 
skill in treating and endeavouring to cure the said horse, and so 
carelessly, ignorantly, and unskilfully treated it, that by means 
thereof it became and was [more lame and wholly] incurable, and 
of no use or value to the plaintiff. 


Fixtures. 


Indebitatus Count for the Price of Fixtures (a). 


Money payable by the defendant to the plaintiff for fixtures [and 
goods] sold and given up by the plaintiff to and for the defendant. 


Count upon a lease allowing the lessee a reasonable time after the 
erpiration of the lease for the removal of the fixtures, for preventin 
him from removing them: Stansfeld v. Portsmouth, 4C. B. N. g 
120; 27 L. J.C. P. 124. 


ForRBEARANCE (db). 





On a Promise by the Defendant to pay a Debt and Costs, if the 
Plaintiff would stay Proceedings in an Action. 


That the defendant was indebted to the plaintiff in £——~, and 
the plaintiff had commenced an action against the defendant in the 


(a) When a person who was entitled to the right of removing his 
fixtures has sold them and given up possession to the purchaser, he may 
recover the price under this count. (Hallen v. Runder, 1 C. M. & R. 266 ; 
where see also a special count on the same cause of action.) The price of 
fixtures as such cannot be recovered under the common count for goods 
sold and delivered (Lee vy. Risdon, 7 Taunt. 189) ; but it would be other- 
wise if they had been first removed. (See Wilde v. Waters, 16 C. B. 637 ; 
Dalton v. Whittem, 3 Q. B. 961; Pitt v. Shew, 4 B. & Ald. 206.) 

(2) Forbearance of an action commenced for a bond fide claim is a 
sufficient consideration for a promise, as the forbearing a suit instituted to 
try a doubtful question of law. (Longridge v. Dorville,5 B. & Ald. 117.) 
But forbearing a suit in which the plaintiff had no cause of action and 
knew it, will not support a promise. (Wade v. Simeon, 2 C. B. 548; and 
see Smith v. Monteith, 13 M. & W. 427.) 

Where a claim is bond fide made, respecting which a reasonable doubt 
exists, forbearing to sue is a good consideration, although no proceedings 
have been commenced. (Cook v. Wright, 1 B.& 8.559; 30 L. J. Q. B. $21.) 
Forbearing to sue for an alleged balance of unsettled accounts as to which 
there was a dispute between the plaintiff and defendant is a good considera- 
tion for a promise (Llewellyn v. Liewellyn, 3 D. & L. 318) ; but where there 
was merely a dispute whether the defendant was indebted to the plaintiff, 
without any foundation appearing for the dispute, forbearance to sue was 
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court of ——, for the recovery of the said debt; and thereupon in 
consideration that the plaintiff would stay all further proceedings in 
the said action until the day of , A.D. ——, the defendant 
promised the plaintiff to pay him the said debt and his costs of suit 
in the said action on or before the last-mentioned day ; and the 
plaintiff thereupon stayed all further proceedings in the said action 
until the last-mentioned day, and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
eS to be paid the said debt and the said costs of suit; yet the 

efendant has not paid the same. 

A like count: Wade v. Simeon, 2 C. B. 648. 
A like count by an executor: Tanner v. Moore, 9 Q. B. 1. 








On a promise to the assignee of a bond to pay the debt by instal- 
vibes etc., in consideration of forbearance: Morton v. Burn, 7 A. 
& E. 19. 

On a promise to pay a sum of money in consideration of ae 
withdrawing a claim upon a disputed account: Llewellyn v. Lle- 
wellyn, 3 D. & L. 318; and see Kdwards v. Baugh, 11 At. & W. 
641. 

On a promise to pay a sum of money in consideration of releasing 
a ship detained to answer a claim for damages: Longridge v. Dor- 
ville, 5 B. & Ald. 117. 

On a guarantee for the payment of a debt on a certain duy in con- 
sideration of forbearance of proceedings against the debtur: Rolt v. 
Cozens, 18 C. B. 673; 25 L. J.C. P. 254; Smith v. Algar, 1 B. & 
Ad. 603; Payne v. Wilson, 7 B. & C. 423; Zanner v. Moore, 9 Q. 
B.1; and see form, post, p. 164. 


Forreien Biirs. See ante, p. 104. 
‘Foreign Compantiss. See ante, p. 30. 
Forricn JcpoMeEnts. See post, p. 194. 


Freicnt. See“ Carriers hy Water,” ante, p. 129. 





held not to constitute a sufficient consideration. (Edwards v. Baugh, 11 M. 
& W. 641.) 

Forbearing to sue for immediate payment of a debt, no time bein 
specified, has been hejd a good consideration. (Oldershaw v. King, 2 H. 

. 517; 27 L. J. Ex. 120.) It seems that forbearance to sue for a reason- 
able time would form a good consideration. (Zd.; but see Semple v. Pink, 
1 Ex. 74, where it was suggested that the term, reasonable time, could 
have no application in reference to forbearance to sue.) 
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Frienpity Socieriszs (a). 


Indebitatus Count by the Trustees of a Friendly Society. 


(Commence with the form, ante, p. 30.) Money payable by the de- 
fendant to the plaintiffs as trustees of the said society, for money 





(a) The principal statutes relating to friendly societies in general are :— 
10 Geo. IV. c. 56; 4&5 Will. 1V.c. 40; 9 & 10 Vict. c. 27; and 13 & 
14 Vict. c. 115. But these were all repealed, except in part as to then 
existing societies, by 18 & 19 Vict. c. 68, by which statute, amended by 21 
& 22 Vict. c. 101, and by 23 & 24 Vict. c. 58, friendly societies are now 
regulated. 

By the Act to Consolidate and Amend the Law Relating to Friendly So- 
cieties (18 & 19 Vict. c. 63, 8. 18), “all real and personal estate whatsoever 
belonging to any such society shall be vested in the trustee or trustees for 
the time being, for the use and benefit of such society and the members 
thereof; and the real or personal estate of any branch of a society shall 
be vested in the trustees of such branch, and be under the control of such 
trustee or trustees, their respective executors or administrators, according 
to their respective claiins and interest—and in all actions or suits touching 
or concerning any such property, the same shall be stated to be the pro- 
perty of the person or persons for the time being holding the said office of 
trustee in his or their proper name or names, as trustees of such society, 
without any further description.” 

By 8. 19, “the trustee or trustees of any such society are authorized to 
bring or defend, or cause to be brought or defended, any action, suit, or 
prosecution, in any court of law or equity, touching or concerning the pro- 
perty, right, or claiin to property of the society, for which he or they are 
such trustee or trustecs as aforesaid ; and such trustee or trustees shall and 
may, in all cases concerning the real and personal property of such society, 
sue and be sued, plead and be impleaded in any court of law or equity, in 
his or their proper name or names, as trustee or trustees of such society, 
without other description ; and no such action, suit, or prosecution shall 
be discontinued or shall abate by the death of such person, or his removal 
from the office of trustee; but the same shall and may be proceeded in by 
or against the succeeding trustee or trustees as if such death or removal 
had not taken place; and such succeeding trustce or trustees shall pay or 
receive the like costs as if the action or suit or prosecution had been com- 
menced in his or their name or names, for the benefit of, or to be reim- 
bursed from the funds of such society.” 

By a. 9 the purposes aredefined for which such societies may be established. 
Societies estublished for any other purposes than those so defined are not 
within the Act, and cannot avail themselves of its provisions. (Hornéy v. 
Close, L. R. 2 Q. B. 153; 36 L. J. M. 48.) A society whose main object 
was a trades’ union, though combining the objects of a friendly society, was 
held not to be within the Act. (Hornby v. Close, supra.) ‘ 

Industrial and provident. societies are now regulated hy “The Industrial 
and Provident Societies Act, 1862,” 25 & 26 Vict. c. 87, which by s. 1 re- 
peals “The Industrial and Provident Socicties Act, 1852,” and all other 
statutes relating to such societies. It requires such societies, whether ex- 
isting before the Act or formed since, to be registered and to obtain a certi- 
ficate of registration, and enacts, by s. 5, that “tHereupon the members of 
such society shall become a body corporate by the name therein described, 
having # perpetual succession and a common seal, with power to hold land 
and buildings, with limited liability.” 

By s. 6, “the certificate of registration shall vest in the society all the 
property that may at the time be vested in any person in trust for the 
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lent by the plaintiffs as trustees as aforesaid to the defendant, and 
for money received by the defendant for the use of the plaintiffs as 
trustees as aforesaid, and for interest upon money due from the de- 
fendant to the plaintiffs as trustees as aforesaid and forborne at 
interest by the plaintiffs as trustees as aforesaid to the defendant at 
his request, and for money found to be due from the defendant to 
i plaintiffs as trustees as aforesaid on accounts stated between 
them. 

Like counts: Dewhurst v. Clarkson, 3 E. & B. 194; Sinden v. 
Bankes, 30 L. J. Q. B. 102. 


Count by the trustees of a loan society on a promissory note made 
as security for a loan: Bradburne vy. Whithread, 5 M. & G. 439 (a). 
Counts by the trustees of a benefit building society on a covenant 
to pay subscriptions, contained in a mortgage deed made by a mem- 
ber of the society: Cutbill v. Kingdom, 1 Ex. 494; Mforrison v. 
Glover, 4 Ex. 430; Reeves v. White, 17 Q. B. 995; Farmer vy. 


society ; and all legal proceedings then pending by or against any such 
trustee or other officer on account of the society may be prosecuted by or 
against the society in its registered name without abatement.” 

Since the passing of this Act, the trustees or officers of societies under 
former Acts cannot sue or be sued, although the society has not registered 
under the new Act, as the new Act repeals the former Acts absolutely. (Tou- 
till v. Douglas, 33 L. J. Q. B. 66.) 

Claims against the society existing at the passing of the Act which were 
not in the state of “legal proceedings then pending,” must be sued for 
against the individual members (Dean v. Mellard, 15 C. B.N,8.19; 32 
L. J. C. P. 282), and not against the incorporated society. (Linton v. 
Blakeney Industrial Society, 3 H. & C. 853; 34 L. J. Ex. 211.) 

But the society incorporated by registration under the Act may sue upon 
a bond or other chose in action to which the trustees of the society were 
entitled before the Act, such rights being vested in the incorporated society 
under s. 6. (The Queensbury or Queenshead Industrial Society v. Pickles, 
L. KR. 1 Ex. 1; 35 L. J. Ex. 1.) 

The members of a society registered under the Industrial and Provident 
Societies Act, 1852, were not liable to be sued for the debts of the society, 
but only the officers or trustees. (Burton v. Tannahill, 6 E. & B. 797; 25 
L. J. Q. B. 185; and see Alexander v. Worman, 6 HW. & N. 100; 80 L. 
J. Ex. 198.) The individual members might be proceeded against by scire 

facias on judgments obtained against the officers or trustees of the society. 

. (Myers v. Rawson, 5 H. & N. 99; 29 L. J. Ex. 217.) The trustees and 
secretary of a benefit building socicty making a promissory note in their 
own names, but describing themselves as trustees and secretary, are liable 
personally. (Price v. Taylor, 5 H. & N. 540.) 

‘Loan societies are regulated by the statutes 5 & 6 Will. IV.c.23; 8& 4 
Vict. c.110; continued by 21 & 22 Vict. c. 19. 

Benefit building societies are regulated by 6 & 7 Will. IV. c. 82. 

See further as to the above Acta, Chitty’s Statutes. 

(2) No action is maintAinable by the treasurer or clerk for the time being 
of a loun society on a note or sccurity made payable to him under the Loan 
Societies Act, 5 & 6 Will. IV. c. 23,8.8; or 3 & 4 Vict.c. 110, 8. 16 (Timme 
v. Williams, 3 Q. B. 413); but the trustees of the society might sue on 
such a note under § & 6 Will. IV. c. 23, s. 4. (dibon v. Pyke, 4 M. & G. 
421. And see 3 & 4 Vict. c. 110, 8.8; and 18 & 14 Vict. c. 116, «. 18.) 
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Giles, 5 H. & N. 753; 30 L. J. Ex. 65. And see as to liability Aas 
xX. 


Nie dea Ib.; Farmer v. Smith, 4H. & N.196; 28 L. J. 
26. 


Indebitatus count against the trustees of a benefit building society : 
Card v. Carr, 1C.B.N.8.197; 26 L. J. C. P. 1138. 


FUNERAL ExPENSES (a). 





Indebitatus Count for Funeral Expenses. 


Money payable by the defendant to the plaintiff for work done 
and materials provided, and a hearse, coaches, horses, goods, and 
necessary things furnished by the plaintiff for the defendant, at his 
request, in and about a funeral [add the common counts for goods 
sold and money paid]. 

Like counts: Green y. Salmon, 8 A. & E. 348; Lucy v. Wal- 
rond, 3 Bing. N. C. 841. 


Gamine (0). 


(a) An executor, having assets, is liable personally, de bonis propriis, 
upon an implied contract to pay for the funeral expenses of lis testator ; 
and he may be sued by the undertaker without any express order given by 
him, unless the undertaker has given exclusive credit to a third party. The 
executor may defeat an action founded on the implied contract only by 
showing under the general issue that he has no assets. (Tugwell v. Heyman, 
3 Camp. 298; Rogers v. Price, 3 Y. & J. 28; Corner v. Shew, 3M. & W. 
350, 356; and see Green ¥. Salmon, 8 A. & E. 348; 2 Wms. Ex. 6th ed. 
1651.) But the executor is only liable for the expenses of a funeral suitable 
to the degree of the testator, unless he has himself ordered or sanctioned a 
pone expense. (Brice v. Wilson, 8 A. & EB. 349; Lucy v. Walrond, 3 

ing. N. C. 841.) 

A husband is liable for the expenses of his wife’s funeral ; and where a 
person in his ahsence necessarily employs an undertaker and pays the ex- 
pense of the funeral of the wife, he may recover the amount from the hus- 
band as money paid to his use. (Jenkins v. Tucker, 1 H. Bl. 90; Ambrose 
v. Kerrison, 10 C. B.776; Bradshaw v. Beard, 12 C. B. N. 8. 344; 31 
L. J.C. P. 273.) An infant widow may render herself liable for the funeral 
of her husband as for necessaries. (Chapple v. Cooper, 138 M. & W. 252.) 

(5) By the 5 & 6 Will. IV. c. 41, s. 1, securities given for considerations 
arising out of illegal transactions are declared to be deemed to have been 
given for an iMegal consideration, and by s. 2, it is enacted that if “ any per- 
son shall make, draw, give, or execute any note, bill, or mortgage for any 
consideration on account of which the same is (by the 16 Car. II. c. 7, or 
9 Anno, c. 14) declared to be void; and such person shall actually pay to 
any indorsee, holder, or ussignee of such note, bill, or mortgage, the amount 
of the money thereby secured, or any part thereof, such money so paid shall 
be deemed and taken to have been paid for and on account of the person to 
whom such note, bill, or mortgage was originally given upon such illegal 
consideration, and shall be deemed and taken to be a debt due and owing 
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GaRNISHER. See “ Attachment of Debt,” ante, p. 82. 


Goons. See “ Goods Sold and Delivered,” ante, p. 38; ‘“ Goods 
Bargained and Sold,” ante, p. 39; “ Sale of Goods,” post. 


Goopwitu. See post, “ Trade.’ 


GUARANTEES (a). 





Ona Guarantee for the Price of Guods supplied to a third Person. 


That in consideration that the plaintiff would sell and deliver 
goods to G. H. on credit [ov on the usual terms of dealing between 


from such last-named person to the person who shall so have paid such 
_money, and shall accordingly be recoverable by action at law in any of his 
Majesty’s Courts of record.”’ 

The action under this section would be in the form of a count for money 
paid by the plaintiff for the use of the defendant at his request : see axtfe, 

. 42. 

7 The Act for the Suppression of Betting Houses, 16 & 17 Vict. c. 119, s. 5, 
provides that any money or valuable thing received by a keeper of a betting 
house or other place within the Act as a deposit on any bet, shall be deemed 
to have been received to or for the use of the person from whom the same 
was received, and may he recovered accordingly, with full costs of suit, in 
any court of competent jurisdiction. (See Doggett v. Catterms, 19 C. B. N. 
§. 765; 34L.J.C. P. 46, 159.) 

(a) The Statute of Frauds, 29 Car. IT. c. 3, s. 4, provides “ That no action 
shall be brought whereby to charge the defendant upon any special promise 
to answer for the debt, default, or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or some memorandum 
or note thereof, shall be in writing and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully authorized.” 
This section only affects the evidence of the contract, and not the mode of 
pleading it. (See ante, p. 59; and see as to this section Chitty on Contracts, 
7th ed. p. 462; Leake on Contracts, p. 126.) 

By the Mercantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, s. 3, 
no special promise to be mace by any person after the passing of this Act 
to answer for the debt, default, or miscarriage of another person, being in 
writing and signed by the party to be charged therewith or some other 
person by him thereunto lawfully authorized, shall be deemed invalid to 
support an action, suit, or other proceeding to charge the person by whom 
such promise shall have been made, by reason only that the consideration 
for such promisc does not appear in writing, or by necessary inference from 
& written document.”~”; 

Under this section the consideration for the promise may be proved by 
parol evidence, but the promise must still be complete in the writing under 
the Statute of Frauds, and the parol evidence admissible to prove the 
consideration cannot be used to explain the written promise. (Holmes v. 
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them], the defendant guaranteed and promised the plaintiff to be 
responsible to him for the due payment of the price of the said 
goods [or to the extent of £——, according to the legal effect of the 
guarantee]; and the plaintiff accordingly sold and delivered goods 
to the said G. H. on credit [or on the usual terms of dealing be- 
tween them], at prices amounting to £——, and all conditions were 
fulfilled, and all things happened, and all times elapsed, necessary 
to entitle the plaintiff to maintain this action for the breach herein- 
after alleged ; yet the said G. H. has not nor has the defendant paid 
the said £—— [or, yet the said G. H. has not paid the said £——, 
or any part thereof, nor has the defendant paid the same to the ex- 
tent of £ ], and the same remains due and unpaid to the plaintiff. 
‘ea like count: Christie v. Borelly, 7 C. B.N.S.561; 29 L. J.C. P. 
A like count setting out the guarantee verbatim: Morrison v. 
Trenchard, 4M. & G.709; Westhead v. Sproson, 6-H. & N. 728; 
30 L. J. Ex. 265. 








On a continuing guarantee for the price of the goods to be supplied : 
Hitchcock v. Humfrey, 5 M. & G. 559. 

On a continuing guarantee limited to a certain amount : Johnston 
v. Nicholls, 1 C. B. 251. 


Mitchell, 7 C. B.N.8. 361; 28 L. J.C. P. 301.) A written guarantee 
(where the subject-matter of the contract makes it liable to an agreement 
atamp) is not exempt from the stamp merely by reason of the consideration 
not being contained in the writing, but proved by parol evidence. (Glorer 
v. Halkett, 2Hf.& N. 487; 26 L. J. Ex. 416.) 

Before the Mercantile Law Amendment Act, 1856, it was not unusual 
when the sufliciency of the consideration on the face of the guarantee was 
doubtful, to set out the document in the declaration rerbatim, in order to 
challenge a demurrer, and leave the question of construction to the Court ; 
but at present this course is unnecessary and inexpedient, unless some other 
reason exist for adupting it. (See ante, p. 58.) 

By s. 25 of the C. L. P. Act, 1852, cited ante, p. 57, a claim on a gua- 
rantee, whether under seal or not, where the claim against the principal is 
in respect of a debt or liquidated demand, may be specially indorsed upon 
the writ of summons. This, however, does not alter the legal nature of the 
claim, or obviate the necessity of declaring in a special count, when a de- 
claration becomes necessary. 

By the Mercantile Law Amendment Act, 1856, s. 4, “‘no promise to answer 
for the debt, default, or miscarriage of another made to a firm consisting of 
two or more persons, or to a single person trading under the name of a 
firm, and no promise to answer for the debt, default, or miscarriage of a 
firm consisting of two or more persons, or of a single person trading under 
the name of a firm, shall be binding on the person making such promise in 
respect of anything done or omitted to be done after a change shall have 
taken place in any one or more of the persons constituting the firm, or in 
the person trading under the name of a firm, unless the intention of the 
parties that such promise shall continue to be binding notwithstanding such 
change, shall appear either by express stipulation or by necessary implica- 
tion from the nature of the firm or otherwise.” (See Barclay v. Lucas, 
1T. R. 291 n.; 3 Doug. 321; Metcalf v. Bruin, 12 East, 400; Backhouse 
v. Hall,6 B.& 8. 507; 34 L. J. Q. B. 141.) 

As to actions on representations respecting the credit of third persons, 
see 9 Geo. [V. c. 14, 8. 6; see post, Chap. III, “ Fraud ;” Pasley v. Free- 
man, 2 Smith’s L. C. 6th ed. 71. 


Counts in Actions on Contracts. 


On @ continuing guarantee for the running balance of an ac- 
count: Bradbury v. Morgan, 1 H. & C. 249; 31 L. J. Ex. 462 
[such guarantee ts not revoked by the death of the surety. Ib.]. 

On the guarantee of a del credere agent for the price of the goods 
sold, ante, p. 52: Coutourier v. Hastie, 8 Ex. 40; 9 Ex. 102; Zan- 
vaco v. Lucas, 1 E. & E. 581; 28 L. J. Q. B. 150, 301. 


On a Guarantee of the due Payment of a Bill taken for the Price 
of Goods supplied to a third Party. 


That in consideration that the plaintiff would sell and deliver 
goods to G. H. at certain prices amounting to £——, and would 
take from the said G. H. for and on account of the said goods his 
acceptance of a bill of exchange to be drawn by the plaintiff upon 
the said G. HZ. for the said price, payable six months after date to 
the plaintiff's order, the defendant guaranteed and promised the 
plaintiff that the said bill should be duly paid at maturity; and the 
plaintiff accordingly sold and delivered to the said G. AZ. the said 
goods at the said prices, amounting to £——, and took from the 
said G. H. his acceptance of such bill as aforesaid for and on ac- 
count of the said goods, and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said bill was not paid at maturity, whereby the plaintiff lost 
the price of the said goods. 

Like counts: Mayer v. Isaac, 6 M. & W. 605; Broom v. Batche- 
lor, 1 H. & N. 255; 25 L. J. Ex. 299. 


On the Guarantee of the Debt of a third Person tn consideration 
of Forbearance by the Plaintiff. 


That G. H. was indebted to the plaintiff in £ ; and in con- 
sideration that the plaintiff would forbear and give time to the said 
G. H. for payment thereof until the day of , A.D. 
the defendant guaranteed and promised the plaintiff to be answer- 
able to him for the payment by the said G. H. of the said £—— 
on the lastmentioned: day; and the plaintiff did accordingly forbear 
and give time to the said G. H. for the payment of the said £—— 
until the last-mentioned day; and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintiff” to maintain this action for the breach heremafter alleged ; 
yet the said G. H. has not, nor has the defendant, paid to the 
plaintiff the said £ ,and the same remains due and unpaid. 

Like counts: Rolt vy. Cozens, 18 C. B. 673; 251. J.C. P. 254; 
Smith v. Algar, 1 B. & Ad. 603; Payne v. Wilson, 7 B. & C. 423. 

A like count by an executor on a guarantee given by the testator: 


Tanner v. Movre, 9 Q. B. 1. 

















Count on a guarantee for a debt of another in consideration of the 
plaintiff giving up a lien on goods in respect of the debt: Clancy v. 
Piggott, 2A.& E. 47%. 

On a bond of guarantee for a mortgage debt and interest and the 


premiums ona policy given as security: Wodehouse v. Farebrother, 
5 E. & B. 277; 251.9.Q.B.18. 
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Counts on promises to be answerable for a debt in consideration of 
the plaintiff discharging the debtor from custody: Goodman v. Chase, 
1B. & Ald. 297; Brown v. Dean, 5 B. & Ad. 848; Smith v. Mon- 
teith, 13 M. & W. 427; Butcher v. Steuart,9 M. & W. 406; 11 
ib. 857; 1D. & L. 308; Lewis v. Davison, 4 M. & W. 654. 


Upon a Guarantee to Bankers for Advances made on the. Account 
of a third Person. 


That the plaintiffs carried on the business of bankers in copart- 
nership, and in consideration that the plaintiffs would open an ac- 
count with G. H. at their bank, and would honour his checks, or 
otherwise advance and pay money to or for him on his said account, 
the defendant sromined the plaintiffs to be responsible to them for 
any balance or sum of money which might at any time thereafter be 
due from the said G. H. to the plaintiffs upon his said account or 
otherwise ; and the plaintiffs accordingly opened an account with 
the said G. H. at their said bank, and honoured his checks, and 
otherwise advanced and paid money to and for him on his said ac- 
count and otherwise, and a balance or sum of £ afterwards 
became due from the said G. H. to the plaintiffs upon his said ac- 
count and otherwise ; and all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 
maintain this action for the breach hereinafter alleged; yet the said 
G. H. has not, nor has the defendant, paid the plaintiffs the said 
£——., and tlie same remains due and unpaid. 

A like count: Howell v. Jones, 1 C. M. & R. 97. 

On a like quarantee restricted to a certain sum: Davidson v. 
M Gregor, 8 M. & W. 755; Gee v. Pack, 33 L. J. Q. B. 49. 

Ona like guarantee to secure past as well as future advances: 
Chapman vy. Sutton, 2 C. B. 634; Boyd v. Moyle, 2 C. B. 644; and 
see Bell v. Weleh, 9 C. B. 1d 4. 

On a guarantee limited in lime and amount, for the payment of all 
hills discounted by plaintiff for a third party: Offord v. Davies, 12- 
C. BLN. S. 748; 31 L. J.C. P. 319. 

On a bond of guarantee given to bunkers: Batson v. Spearman, 


9A. & E. 298; Gordon v. Rae, 8 E. & B. 1065; 27 L. J. Q. B. 185. 





Ona Guarantee toa Landlord for the Rent of Premises let toa 
third Party. 


That in consideration that the plaintiff would let to G. H. a 
messuage and premises, from the day of » A.D. , at 
the yearly rent of £ to be paid quarterly, namely, £ every 
three months, commencing on the day of ——, a.p. ——, the 
defendant guaranteed and promised the plaintiff that he, the de- 
fendant, would be answerable to the plaintiff for the payment of 
the said rent by the said G. AZ, and that if the said G. H. should 
not pay the said rent to the plaintiff the defendant would pay the 
same; aud the plaintiff accordingly let the said messuage and pre- 
mises to the said G. JI, and he entered into and became tenant to 
the plaintiff of the same on the terms aforesaid; and £ of the 
said rent for quarters of a year of the suid tenancy became due 
and payable to the plaintiff; and all conditions were fulfilled. and 
all things happened, and all times elapsed, necessary to entitle the 
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plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. H. has not, nor has the defendant, paid the plaintiff 
the said £——, and the same remains in arrear and unpaid. 


Count on the same Guarantee, setting it out verbatim. 


That an agreement in writing was made by and between the 
pone and G. H. and the defendant, in the words and figures fol- 
owing, that is to say: ‘* Memorandum of an agreement made this 
ay of ——, , between A. B. of the one part, and G. H. of 
the other part, as follows: the said A. B. agrees to let, and the said 
G. H. agrees to take, all that messuage and premises situate at ; 
and called No. 1, , together with all the furniture, fixtures, 
and all other things comprised in the inventory handed over, at the 
yearly rent of £——, to be paid quarterly, viz. £ every three 
a commencing on the day of , ———, clear of all rates 
and taxes, and EF’. F. does also agree and undertake to see the rent 
paid quarterly by the said G. 7/., or otherwise does agree to pay 
the said rent quarterly for the said G. H.—G. H., EF. F.;” and 
the said person in the said agreement described as A. B. 18 the 
plaintiff, and the person therein described as E. F. is the defen- 
dant ; and the plaintiff let the said messuage and premises, furniture, 
fixtures, and other things to the said G. H., and he entered into 
and became tenant to the plaintiff of the same on the terms of the 
said agreement, and £—— of the said rent for uarters of a 
year of the said tenancy became due and payable to the plaintiff; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to maintain thig ac- 
tion for the breach hereinafter alleged; yet the said G. H. has not, 
nor has the defendant, paid the plaintiff the said £——, and the 
sume remains in arrear and unpaid. 
A like count: Caballero vy. Slater, 14 C. B. 300. 


























By a Landlord on a Guarantee to pay Rent due from a third 
person in consideration of the Withdrawal of a Distress. 


That the plaintiff had lawfully distrained goods of one G. H. for 
£——, arrears of rent due from the said G. Z/. to the plaintiff; and 
thereupon, in consideration that the plaintiff would withdraw the 
said distress and give up the said goods to the said G. H., the 
defendant guaranteed and promised the plaintiff that he the defen- 
dant would be answerable to the plaintiff for the payment of the 
said arrears of rent and the costs of the said distress, which amounted 
to £——, on or before the day of , A.D. ——; and the 
plaintiff accordingly withdrew the said distress, and gave up the said 
goods to the said G. H7., and all conditions were fulfilled, and all 
things happened, and all times clapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. 27. has not, nor has the defendant, paid the plaintiff 
the said arrears of rent or the said costs, and the same still remain 
due and unpaid. ° 

Count on a like guarantee in consideration of forbearing to dis- 
train: Thomas v. Williams, 10 B. & C. 664. 
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On a Guarantee for Moneys received by an Agent. 


That in consideration that the plaintiff would employ G. H. as 
his agent to receive and sell goods for the plaintiff, and to collect and 
pay over the proceeds of such sales to the plaintiff, the defendant 
realest and promised the plaintiff that he the defendant would 

e answerable to the plaintiff [to the extent of £——,] for the due 
payment to him of all such moneys as the said G. H. should receive 
as such agent; and the plaintiff employed the said G. &, as such 
agent as aforesaid, for the bah oe and on the terms aforesaid, and 
during such agency the said G. H. as such agent received on account 
of the plaintiff moneys amounting to £——, being the proceeds of 
such sales as aforesaid, and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
yet the said G. H. has not paid the plaintiff the last-mentioned sum, 
nor has the defendant paid the same, [or yet the said @. Z/. has not 
ped the plaintiff the last-mentioned sum or any part thereof, nor 

as the defendant paid the same to the extent of £——,] and the 
same still remains alae and unpaid. 

A like count: Stewart v. M' Kean, 10 Ex. 675. 

A like count on a guarantee for a collecting clerk: Lyall v. Hig- 
gins, 4Q. B. 528; for a traveller and salesman: Norton v. Powell, 


+ M. & G. 42. 





On a Covenant guaranteeing the due Accounting by a Clerk. 


That by a deed bearing date the day of , A.D. ; 
after reciting that G. 77. had engaged himself as aclerk to the plain- 
tiffin his business of a ,as and from the day of , A.D. 
——, upon the terms therein mentioned, the defendant covenanted 
with the plaintiff that in case the said G. H. should not duly and 
faithfully account to the plaintiff for all moneys and securities for 
money which he should receive as such clerk for or on account of 
the plaintiff, and duly pay over and deliver the same to the plaintiff 
or his bankers for the time being, as and when the same should be 
so received by the said G. H., he the defendant would pay to the 
plaintiff all such sum or sums of money and securities for money, or 
the amount thereof, as should not be accounted for and paid or 
delivered as aforesaid by the said G. #Z., and would indemnify and 
save. harmless the plaintiff from all loss, damages, and expenses 
which he should sustain or incur in respect thereof, provided always 
that the defendant’s liability under the said covenant should not 
exceed in the whole £ ; and the plaintiffsays that afterwards and 
whilst the said G. ZZ. continued im the said service of the plaintiff 
as such clerk as aforesaid, he received as such clerk, for and on ac- 
count of the plaintiff, certain moneys and securities for money within 
the meaning of the defendant’s said covenant, amounting to a sum 
exceeding £——, and did not duly and ioewernd account for the 
same to fue plaintiff, nor pay over or deliver to the bankers of the 
plaintiff for the time being the said moneys and securities for 
money or any of them, as and when the same were 80 received by 
him as aforesaid, and the plaintiff sustained and incurred loss and 
damage exceeding £ in respect thereof; and all conditions were 
performed, and all things happened, and all times elapsed, necessary 
to entitle the plaintiff to a performance by the defendant of his said 
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covenant, and to maintain this action for the breach thereof herein- 
after alleged; yet the defendant has not to the extent of £——, or 
any part thereof, paid to the plaintiff the last-mentioned moneys or 
securities for money, or the amount thereof, nor indemnified or saved 
harmless the plaintiff from the loss, damages, and expenses which he 
so sustained and incurred in respect thereof. 


Countypn a bond of guarantee given to a company for the conduct 
of an agent in the business of the company: London Assurance Co. 
v. Bold, 6 Q. B. 514; Groua’s Improved Soap Co. v. Cooper, 8 C. 
B. N.S. 800. 


Count on a bond of guarantee for a partner in the superintend- 
ence of the partnership business: Chapman v. Beckington, 3 Q: B. 
793 ; for the treasurer of a borough ; Mayor, etc., of Cambridge v. 
Dennis, E.B. & E. 660; 27 L. J.Q. B. 474; for aclerk to a railway 
company; Eastern Union Ry. Co. v. Cochrane, 9 Ex. 197; for the 
treasurer of a poor-law union; Belford Union vy. Pattison, 11 Ex. 
623; 25 L. J. fy. 91; for an assistant-overseer, under 59 Geo. ITI. 
e.12; Holland v. Lea, 9 Ex. 430; for a collector of poor-rates ; 
Portsea Island Union v. Whillier, 29 L. J. Q. B. 150. 


Count ona guarantee for the erection of building works by a third 
party within a certain time: Watts v. Shuttleworth,b H. & N. 235; 
29 L. J. Ex. 229. 

Count ona guarantee for the due performance of a contract to 
build a ship: General Steam Navigation Co. v. Rolt, 6 C. BN. S. 
550. 


Count on a guarantee or policy yiven by a quarantee company 
against bud debts, commercial losses, ete.: Bamberger v. Commercial 
Credit Assurance Society, 15 C. B. 676. 

On a like guarantee for a term, to be renewed unless notice given 
to the contrary: Solvency Mutual Guarantee Society v. York, 3 H. 
& N. 588; 27 L. J. Ex. 487 ; Solvency Mutual Guarantee Society v. 
Froane,7i H. & N.5; 31 L. J. Ex. 193. 


By a Co-debtor against the Creditor for not assigning to the Plain- 
tuf a Judgment against him and his Co-debtors after payment 
of the Deht by the Plaintiff (under the Mercantile Lau Amend- 
ment Act, 1856, 19 & 20 Pict. c. 97, s. 5). (a) 


That the plaintiff was liable jointly with G. ZZ. to the defendant 
fora debt of £——, and the defendant, on the day of » A.D. 


(a) By the Mercantile Law Amendment Act, 1856, 19 & 20 Vict. ¢. 97, 
». 5, “every persori Who, being surety for the debt or du y Of fiiiother, or being 


liable with another for any debt or duty, shall pay such debt or perform 
such duty, shall be entitled to have assigned to him, or to a trustee 
for him, every judgment, specialty, or other security which shall be held 
by the creditor in respect of such debt or duty, whether such judgment, 
specialty, or other security shall or shall not be deemed at law to have been 
satisfied by the payment of the debt or the performance of the duty ; and 
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——, in the Court of —— at Westminster, by the judgment of the 
said Court recovered against the plaintiff and the said G. Z. in re- 
spect of the said debt £———, together with £ for his costs of suit; 
and the defendant afterwards issued execution against the. plaintiff 
and the said G. H. on the said judgment for £——, and the plain- 
tiff was obliged to pay and paid the said £ for which the said 
judgment had been so recovered as aforesaid ; and all conditions 
were performed, and all things happened, and all times elapsed, ne- 
cessary to entitle the plaintiff to have the said ait agp assigned to 
him by the defendant, in order to obtain from the said G. H. the 
proportion of the said debt for which the said G. H. was justly liable 
as between him and the plaintiff; yet the defendant did not nor 
would assign the said judgment to the plaintiff. : 

; a oot count: Batchellor v. Lawrence, 9 C. B. N.S. 543; 30 L. 

_C. P. 39. s 








Heres anp DeviszeEs (a). 





. 
4 


Against the Heir and Devisee jointly on a Covenant of the 
Testator. (1 Will. IV. c. 47, ss. 3, 4.) 


(Commence with one of the forms, ante, p. 21.) That the said 
G. H. in his lifetime, by deed, covenanted for himself and his heirs, 


such person shall be entitled to stand in the place of the creditor, and 
to use all the remedies, and, if need be, and upon a proper indemnity, 
to use the name of the creditor, in any action or other proceeding, at law or 
in equity, in order to obtain from the principal debtor, or any co-surety, 
co-contractor, or co-debtor, as the case may be, indemnification for the ad- 
vances made and loss sustained by the person who shall have so paid such 
debt or performed such duty, and such payment or performance so made 
by such surety shall not be pleadable in bar of any such action or other 
proceeding by him; provided always, that no co-surety, or co-contractor, 
or co-debtor, shall be entitled to recover from any other co-surety, co-con- 
tractor, or co-debtor, by the means aforesaid, more than the just proportion 
to which, as between those parties themselves, such last-mentioned person 
hull be justly liable.” 

The Court has no summary jurisdiction to enforce the assignment of 
securities under this section, but an action will lie for refusing to make an 
assignment to which a person is entitled under it. (Phillips v. Dickson, 8 
C. B.N. 8. 391; 29 L. J. C. P. 223; and see Batchellor v. Lawrence, 9 
C. B. N.S. 543; 30 L. J. C. P. 39.) 


(a) Heirs and Devisees.|—At common law an important distinction was 
made between specialty debts in which the obligor bound himself only, and 
those in which he also bound his heir by name. The former did not charge 
the lands of the ancestor which passed by descent to the heir; the latter 
did, and the obligee could recover upon them against the heir, to the extent 
of the lands which the latter acquired by descent from the obligor. In 
neither case could the obligee recover against the devisee of the lands. 

The statute 1 Will. IV. c. 47 (which repealed the 3 W. & M. c. 14) now 
gives a like remedy against the devisee upon specialty debts of the latter 
kind to the extent of the lands devised. There is still, however, no remed 
at law against the heir or devisee upon specialty debts of the former kind, 
in which the obligor has bound himself only and not his heirs. But these 
debts (equally with simple contract debts) are now charged in equity upon 
the land of the obligor after his decease, by the statute 3 & 4 Will. IV. c. 
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with the plaintiff, that the said G. H. would pay to the plaintiff 
£——., with interest for the same, at the rate of £——— per centum 
per annum, on the day of ——, a.D. , now elapsed; and 
the said £—— and interest are still unpaid. 








Against an Heir on the Bond of his Ancestor. 


(Commence with the form, ante, p. 21.) That the said G. H., in 
his lifetime, by his bond bearing date the day of ——, a.D.-———, 
for himself and his heirs, became bound to the plaintiff in the sum 
of £ 

A like count against the hetr and surviving devisees: Farley v. 
Briant, 3 A. & E. 839. 

A like count against devisees only, there being no heir: Hunting 
v. Sheldrake, 9 M. & W. 256. 

Counts by and against the heir and devisee of a lessor on covenants 
running with the land: see‘ Landlord and Tenant,” post, pp. 209, 


210, 213. 








Hire. 
* Indebitatus Count for the Hire of Goods. (C. L. P. Act, 1852, 


Sched. B. 12.) 


Money payable by the defendant to the plaintiff for the hire of 
goods by the plaintiff let to hire to the defendant. 





ist the Hirer of Goods for Damage occasivned 
negligent use. 


That in consideration that the plaintiff would let to hire to the 
defendant certain household furniture and goods (a), to be used by 
the defendant, for reward to the plaintiff, the defendant promised 
the plaintiff to use the said furniture and goods in a careful and 
reasonable manner, whilst he should have the same on hire as afore- 
said ; and the plaintiff let to hire and delivered to the defendant, and 
the defendant hired and received from the plaintiff, the said furni- 
ture and goods for the purpose and on the terms aforesaid; yet 





104, where he has not charged them by his will: a priority only being re- 
served to the specialties in which the heir is expressly bound. 

The action at law against the heir and devisce of a testator, upon spe- 
cialtieas in which the heir is bound, 3 founded on the 1 Will. IV. c. 47. 
By s. 2, testamentary dispositions of real estate whereof the testator was 
seised in fee, in possession, reversion, or remainder, are to be deemed void 
as against any person with whom the testator had entered into any bond, 
covenant, or other specialty binding his heirs. By s.3, every such creditor 
shall have an action upon such specialties against the heir and dovisee, or 
the devisee of such devisee jointly. By s. 4, in case there shall not be any 
heir, the creditor may maintain an action against the devisee or devisees 
solely. As to these actions see further, 2 Wms. Saund. 7, 8; Morley v. 
Morley, 5 De G. M.& G. 610; 25 L. J.C. 4, 332; and the cases above 
cited. And see post, Chap. V, “ Heirs and Devisees.” 

(a) If the letting of a house forms part of the consideration for the pro- 
mise, it must be stated. 
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the defendant did not use the said furniture and goods in a careful 
and reasonable manner whilst he had the same on hire as aforesaid ; 
dana the said furniture and goods were damaged and diminished 
in value. 

Against the tenant of a house for not using it in a tenant-like 
manner: see ‘‘ Landlord and Tenant,” post, p. 200. 


Count against the hirer of a steam-vessel for using it to wage war 
against a foreign state, whereby the vessel was seized and detained : 
oe v. Rapallo,3 M. & G.116; and see Blewitt v. Hill, 13 

fast, 13. 


Hvuspanp anD WIFE (a). 





Indebitatus Count by Husband and Wife upon Causes of Action 
accrued to the Wife before Marriage. 


(Commence with the form, ante, p. 22.) Money payable by the 
defendant to the plaintiffs for goods sold and delivered by the said 


(a) Husband and Wife.]—In actions brought on promises made fo the 
wife before marriage, the husband and wife ought to sue jointly. If the 
wife sues alone, the action may be met by a plea in abatement; but no 
other objection can be taken by the defendant. (Wilner v. Milnes, 3 T. R. 
627, 631; and see Bendix vy. Wakeman, 12 M. & W. 97.) If the husband 
sues alone, and the objection appears upon the record, it may be met by de- 
murrer, or by motion in arrest of judgment, or by error; or if it tran- 
spires upon the evidence, it will be ground of nonsuit, or adverse verdict. 
But on a negotiable bill of exchange or promissory note, made payable to 
the wife before the marriage, the husband may sue alone in his own name. 
(M' Neilage v. Holloway, 1 B. & Ald. 218.) If the husband dies before 
action, the right of action remains in the widow; if the wife dies before 
action, the right of action passes to her administrator, and the husband 
cannot sue except mm that character. 

In actions brought on promises made by the wife before marriage, the 
husband and wife ought to be sued jointly. (France v. White, 1 M. & G. 
781.) If the wife is sued alone, she may plead her coverture in abatement, 
but cannot take the objection in any other manner. (Lovell v. Walker, 9 
M. & W. 299; Milner v. Milnes, 3 T. R. 627, 631.) If the husband is 
sued alone, and the objection appears on the record, it may be raised by de- 
murrer, or by motion in arrest of judgment, or by error ; or if it transpires 
upon the evidence, it will be ground of nonsuit or adverse verdict. (Mitch- 
inson v. Hewson, 7 T. R. 348; Richardson v. Hall, 1 B. & B. 50.) And 
the mistake cannot be amended by adding the wife as a defendant under 
the C. L. P. Act, 1852, s. 222. (Garrard v. Giubilei, 11 C. B. N.S. 616; 
18 76. 882; 31 L. J. C. P. 131, 270.) 1f the husband dies before action, 
the right of action remains against the widow; if the wife dies before ac- 
tion, the right of action lies only against her administrator. 

Where a promise is made fo a married woman on a consideration pro- 
ceeding from her solely, as a contract with her to pay for her services 
rendered,—wherever, as it is said, the wife is the meritorious cause of 
action, the husband may, at his election, sue alone in his own name, or 
jointly in the name of himself and wife (Bidgood v. Way, 2 W. Bl. 1286; 
Dalton v. Midland Ry. Co., 13 C. B. 474); or the wife may sue alone, 
subject to the non-joinder of the husband being pleaded in abatement. (Jb.) 

12 
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C. (Christian name of the wife) whilst she was unmarried to the de- 
fendant, and for goods then bargained and sold by the said C. to 
the defendant, and for work then done and materials then pro- 


Thus, on a bond given to the wife during coverture, husband and wife may 
have a joint action during their lives; or the husband may sue during co- 
verture in his own name. (Day v. Padrone, 2 M. & 8. 396 n. (6); Anker- 
stein v. Clarke, 4 T. R.616.) On a note made to a wife during coverture, 
the husband may sue alone, or husband and wife may sue jointly. (PAil- 
liskirk v. Pluckweli, 2 M. & S. 893; Howard v. Oakes, 8 Ex. 186; Bur- 
rough v. Moss, 10 B. & C. 558.) <A wife may sue alone for dividends due 
on railway stock registered in her name, subject only to a ples in abate- 
ment. (Dalton vy. Midland Ry. Co., 13 C. B. 474.) A count by husband 
and wife jointly upon such contracts as these made since the marriage (if 
simple contracts, other than bills or notes), must state the interest of the 
wife or the consideration as proceeding from the wife, otherwise the count 
will be bad: thus, a count upon accounts stated with them must show that 
the accounting was in respect of debts for which she had a right to sue. 
(Bidgood v. Way, 2 W. Bl. 1236; Johnson v. Lucas, 1 E. & B. 659.) 
The right of action on a bond or note made fo a wife, or on any contract 
on which she has a right to sue, remains in the wife on the death of her 
husband before guit, and does not pass to the husband’s representative 
(Howard y.-Onkes, 3 Ex. 136; Gaters v. Madeley, 6 M. & W. 423; 
Richards v. Richards, 2 B. & Ad. 447), and if the wife dies before suit, the 
right of action passes to her administrator (Day v. Padrone, 2 M. & 8. 
396 n. (6); Hart v. Stephens, 6 Q. B. 937); and the husband cannot sue 
except in that capacity. 

In actions brought to charge a husband on contracts made by his wife 
during coverture, the husband must be sued alone, and the pleadings take 
the ordinarv form; the husband and wife cannot be sued jointly on such 
contracts. (France v. White, 1 M. & G. 731.) The wife can contract only 
as agent for the husband; and the liability of the husband depends upon 
the authority of the wife to pledge his credit, which must be proved by the 
plaintiff. 

The authority of the wife during cohabitation is in all cases a question of 
fact for the jury ; but there is a prima facie presumption in favour of the 
authority in respect of contracts such as a wife in her position in life usually 
makes ; which, however, may be rebutted by the husband showing that in 
fact it did not exist. (Montague v. Benedict, 2 Smith’s L. C. 6th ed. 424; 
Seaton v. Benedict, [b. 414; Lane v. Ironmoager, 13 M. & W. 368; Reid 
v. Teakle, 13 C. B. 627; Reneauc v. Teakle, 8 Ex. 680; Jewsbury v. New- 
bold, 26 L. J. Ex. 2417; and sce Ryan v. Sams, 12 Q. B. 460; per Willes, 
J., Cooper v. Livyd, 6 C. B. N. 8. 519, 521.) The presumptive authority 
of the wife arising merely from cohabitation may he rebutted by the express 
revocation of the husband without notice of the revocation to the parties 
dealing with her. (Jolly v. Rees, 15 C. B. N. 8. 628; 33 L. J.C. P.177; 
Byles, J., dissentiente, as to the revocation without notice.) 

There is no such presumption of authority during separation ; but a mar- 
ried woman living apart from her husband with his consent, or compelled 
to separate herself from him by his misconduct, and without an adequate 
maintenance, has an implied authority, which he cannot rebut, to bind her 
husband by contracts for necessaries (Manby v. Scott, 2 Smith’s L. C. 6th 
ed. 396 ; Hindley v. Marquis of Westmeath, 6 B. & C. 200; Boulton v. 
Prentice, 2 Strang@, 1214; S.C. Selwyn’s N. P. 12th ed. p. 3384; Hodg- 
kinson v. Fletcher, 4 Camp. 70; Mizen v. Pick, 3 M. & W. 481; Johnson 
v. Sumner, 3 H. & N. 261; 27 L. J. Ex. 341; Biffin v. Bignell, 7 H. & N. 
877; 31 L. J. Ex. 189) ; unless she has been gui ty of adultery (Govier v. 
Hancock, 6 T. R. 603; Atkyns v. Pearce, 2 C. B. N.S. 763; 26 L. J.C. 
P. 252; Cooper v. Lloyd, 6 C. B. N. 8.519). A husband is not liable ut 
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vided by the said C. for the defendant at his request, and for money 
then lent by the said C. to the defendant, and for money then paid 
by the said C. for the defendant at his request, and for money then 


law for money lent to his wife, though applied by her in discharging prior 
debts for necessaries, orth afterwards procuring necessaries (Know v. Bushell, 
8 OC. B. N. S. 334); nor is a husband liable at law for money paid in dis- , 
charge of debts for necessaries supplied to his wife. (Per Lord Campbell, 
L. C.; Jenner v. Morris, 1 Dr. & Sm. 218, 384; 3 De G. F. & J. 45; 30 
L. J. C. 361, 362). But in equity a husband may be liable for money lents 
to a wife, and applied by her in procuring necessaries ; and also for money: 
paid in discharge of debts incurred for necessaries. (Harris v. Lee, 1 P. Wms 
482; Jenner v. Morris, supra.) 

At law a wife cannot make any contract to bind herself personally. If 
sued alone upon a contract made during the marriage, she may plead her 
coverture either in abatement or in bar, post, Chap. V. In equity a married 
woman may contract in respect of her separate estate even with her husband. 
(Vansittart v. Vansitiart, 2 De G. & J. 249; 27 L. J.C. 222; Vaughanv. 
Vanderstegen, 23 L. J. Ch 793, 800; Wright v. Chard, 29 L. J. C. 82, 90; 
Johnson v. Gallagher, 30 L. J. C. 298.) 

On a bond or covenant or promissory note made to husband and wife, the 
husband may sue alone (Ankerstein v. Clarke, 4 T. R.616), or may join the 
wife. (Philliskirk v. Pluckwell, 2 M.& 8.393.) If the husband dies before 
suit, the right of action survives to the wife, and docs not pass to the hus- 
band’s representative. If he survives, it belongs to him. 

Where a husband becomes bankrupt, his assignees must join the wife in 
suing on causes of action accrued in right of the wife, which if vested in the 
husband would pass to the assignees. (Richbell v. Alexander, 10 C. B. N. 
8.324; 30 L. J.C. P. 268.) The assignees of a bankrupt husband cannot 
sue aloue in their own names on a bill or note made payable to the wife. 
(Sherrington v. Yates, 12 M. & W. 853.) 

As to the position of a married woman as an executrix, see ante, “ Exe- 
cutor,” p. 156, n. (a). 

As to the effect of the marriage of a woman, plaintiff or defendant, pend- 
ing an action, see C. L. P. Act, 1852, s. 141; post, Chap. V, “ Abatement.” 

The husband must be joined in an action by or against the wife, though 
living separate, unless under a judicial separation (see Head v. Briscoe, 5 
C.& P. 484) ; but after a divorce a vinculo matrimonii the husband cannot 
be joined. (Capel v. Powell,17 C. B. N.S. 748; 34 L. J. C. P. 168.) 

Under the Divorce and Matrimonial Causes Act, 20 & 21 Vict. c. 85, s. 
21, a wife deserted by her husband may obtain an order of a magistrate or 
of the Court prenne her earnings and property, acquired since the com- 
mencement of such desertion, from her husband and all creditors and per- 
sons claiming under him, and such earnings and property shall belong to 
the wife as if she were a feme sole ; and the wife shall, during the continu- 
ance of such order of protection, be and be deemed to have been, during 
such desertion of her, in the like position in all respects, with regard to pro- 
perty and contracts, and suing and being sued, as she would be under this 
Act if she obtained a decree of judicial separation. This section applies 
only to lawful earnings. (Mason v, Mitchell, 3 H. & C. 528; 34 L. J. Ex. 
68.) 

By s. 25, “Sin every case of a judicial separation the wife shall, from the 
date of the sentence and whilst the separation shall continue, be considered 
as a feme sole, with respect to property of every description which she may 
acquire, or which may come to or devolve upon her; and such property 
may be disposed of by her in all respects as a feme sole, and on her decease 
the same shall, in case she shall die intestate, go as the same would have 
gone if her husband had been then dead; provided that if any su@h wife 
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‘received by the defendant for the use of the said C., and for money 
found to be due from the defendant to the said C. whilst she was 
unmarried upon accounts then stated between them, and for money 

ayable by the defendant to the plaintiffs for money found to be 

ue from the defendant to the plaintiffs on accounts stated between 
the defendant and the plaintiffs, since their intermarriage, in respect 
of moneys payable by the defendant to the said C. whilst she was 
unmarried. 


Count by husband and wife upon accounts stated with them since 
the marriage in respect of dehis due to the wife before marriage: 
Johnson v. Lucas, 1 E. & B. 659. 

On a covenant made toa husband and wife for the payment of 
rent: Hill v. Saunders, 4B. & C. 529. 

Count by husband and wife upon a contract made with them after 
marriage, in consideration of forbearance to proceed upon a cognovit 
~tven in an action brought by husband and wife: Nurse v. Wills, 4 

. & Ad. 739; S. C. in error, 1 A. & E. 65. 


Indebitatus Count against Husband and Wife upon Causes of 
Action accrued before Marriage. 


(Commence with the form, ante, p. 22.) Money payable by the de- 
fendants to the plaintiff for goods sold and delivered by the plaintiff 
to the said C. whilst she was unmarried, and for goods then bar- 
gained and sold by the plaintiff to the said C., and for work then 
done and materials then provided by the ple for the said C. at 
her request, and for money then lent by the plaintiff to the said C., 
and for money then paid by the plaintiif for the said C. at her re- 
quest, and for money then reccived hy the said C. for the use of the 
plaintiff, and for money found to be due from the said C., whilst 
ne was unmarried, to the plaintiff on accounts then stated between 
them. 


should again cohabit with her husband, all such property as she may be en- 
titled to when such cohabitation shall take place shall be held to her sepa- 
rate use, subject, however, to any agreement in writing made between her- 
self and her husband whilst separate.” 

By s. 26, “in every case of a judicial separation the wife shall, while so 
separated, be considered as a feme sole for the purposes of contract and 
wrongs and injuries, and suing and being sued in any civil proceeding ; and 
her husband shall not be liable in respect of any engagement or contract she 
may have entered into, or for any wrongful act or omission by her, or for 
any costs she may incur as plaintiff or defendant ; provided, that where 
upon any such judicial separation alimony has been decreed or ordered to 
be paid to the wife, and the same shall not be duly paid by the husband, 
he shall be liable for necessaries supplied for her use.” 

An order of protection obtained by a married woman deserted by her hus- 
band, under s. 21, though it protects her property acquired since the com- 
mencement of the desertion, does not entitle her to muintain an action com- 
menced before the date of the order. (Midland Ry. Co, v. Pye, 10 C. B. 
N.8.179; 30L. J.C. P. 314.) 

A woman after divorce is solely entitled to such of her property as was 
not a ac into possession by her husband during the coverture. (Wells 
v. Malton, 31 Beay. 48; 31 L. J. C. 344.) 
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Count against husband and wife for costs of marriage settlement 
prepared y her solicitor on her retainer before marriage: Helps v. 


Clayton, 17 C. B. N.S. 653; 341. J. C. P. 1. 


Counts by and against husband and wife executrix: see “ Execu- 
tors and Administrators,” ante, p. 156. 

Counts by and against husband and wife on bills and notes, 
“* Bills of Michange. ante, pp. 1038, 112. 


Count on covenants in a deed of separation, that the wife shall 
not molest or disturb the husband: Thomas v. Hverard, 6 H. & N. 
448; 30 L. J. Ex. 214; to indemnify the husband against the wife's 
debts: Summers v. Ball, 8 M. & W. 596; for an annuity to the 
wife: Evans v. Edmonds, 13 C. B. 777; Kendall v. Webster, 1 H. 
& C. 440; 31 L. J. Ex. 492. [Jt ts no defence to actions upon such 
covenants, even upon equitable grounds, that the husband has obtained 
a divorce: Kendall v. Webster, supra. | 


INDEMNITIES (a). 





By the Acceptor of an Accommodation Bill on the Contract to 
indemnify him. 


That in consideration that the plaintiff would accept for the de. 
fendant’s accommodation a bill of exchange, drawn by the defendant 
on the plaintiff, requiring him to pay to the defendant, or order 
£——, —— months after date. and would deliver the same to the 


(a) Where the plaintiff has paid money, against the payment of whicl 
the defendant had undertaken to indemnify him, the money so paid may bi 
recovered under the common indebitatus count for money paid (see aute 
p. 42); but it may sometimes be necessary to sue in a special count, ir 
order to recover unliquidated damages for the breach of a contract o 
indemnity. Where the claim under the contract of indemnity is both fo: 
money paid and for unliquidated damages, as a special count by ar 
accommodation acceptor for the amount of the bill which he has been 
compelled to pay, and also for costs and expenses incurred, the defendant 
may pleada set-off to so much of the count as relates to the money paid, 
though he cannot plead such a plea to the residue, or to the whole. (Hard: 
castle v. Netherwood, 5 B. & Ald. 93; Crampton v. Walker, 30 L. J. Q. B. 
19; Brown v. Tibbits, 11 C. B. N.S. 855; 31 L. J. C. P. 206.) 

The drawer or acceptor of an accommodation bill is entitled to recover 
against the party accommodated, not only the amount of the bill, but also 
the costs which he has been compelled to pay (Jones v. Brooke, 4 Taunt. 
464; Stratton v. Mathews, 3 Ex. 48); but not the costs of an action 
against him upon the bill, which he ought to have paid without action. 
(Beech v. Jones, 5 C. B. 696.) Where the costs have been incurred at the 
defendant’s request, and actually paid before the action, they may be re- 
covered under the count for money paid. (Gerrard v. Cottrell, 10 Q. B. 
679; and see Crampton v. Walker, supra.) 

Upon a contract to indemnify an accommodation acceptor the cause 
of action accrues when the plaintiff is damnified by payment, and the 
Statute of Limitations begins to run from that date (Reynolds v. Doyle, 1 
M. & G. 753); so on a contract to indemnify against the costs of main. 
taining an action. (Collinge v. Heywood, 9 A. & KE. 633.) 
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defendant in order that he saa negotiate the same for his own use, 
the defendant promised the plaintiff to indemnify and save harmless 
the plaintiff from any loss or damage by reason thereof; and the 
plaintiff accepted the said bill for the defendant's accommodation, 
and delivered the same to him for the purpose and on the terms 
aforesaid ; yet the defendant did not indemnify or save harmless the 
plaintiff from loss or damage by reason thereof, and the plaintiff, as 
acceptor of the said bill, was obliged to pay to G. H., the holder 
thereof, the amount of the said bill with interest thereon, and the 
costs of an action brought by the said G. H. against the plaintiff as 
such acceptor, and the plaintiff also incurred costs in defending and 
settling the said action. 

Like counts: Hardcastle v. Netherwood, 5 B. & Ald. 93; Reynolds 
v. Doyle, 1 M. & G. 753; Crampton v. Walker, 30 L. J. Q. B. 19. 

A like count by the accommodution drawer of a bill: Batson vy. 
King, 4H. & N. 739; 28 L. J. Ex. 327. 

Common count for moncy paid for the same cause of action: Gar- 
gard v. Cottrell, 10 Q. B. 679. 

Count by one juint maker of a bill against the other on a covenant 
to pay the bill: Lvusemore v. Radford, 9 M. & W. 657. 


Count on an indemnity bond given by a principal debtor to his 
sureties: Field v. Robins, 8 A. & E. 90. 

On indemnities against debts undertaken by defendant: Carr v. 
Roberts, 5 B. & Ad. 78; White v. Ansdell, 1M. & W. 348. 

Count ona deed of eas against liabilities incurred as trus- 
tee: Gillett v. Abbott, 7 A. & E. 783. 


Count on an indemnity against the consequences of the plaintiff 
hecoming surety to a bail bond for a defendant ina civil action : 
Green v. Cresswell, 10 A. & EK. 453. 

Count on an indemnity against the consequences of the plaintiff 
becoming bail for the appearance of a third party on a criminal 
charge: Cripps v. Hartnoll, 31 L. J.Q. B. 150; 32 Tb. 381. [The 
first of the abure indemnities is a promise to answer for the default 
or miscarriage of a third party within the Statute of Frauds, 8. 4 
(ante, p.162), and must bem writing; the latter is not: Cripps v, 


Hartnoll (on appeal), 32 L. J. Q. B. 381.) 


Ona Promise to Indemnify the Plaintiff against taking up a 
Bill and bringing an Action upon tt. 


That in consideration that the plaintiff would pay the amount of 
a bill of exchange indorsed hy the defendant to the holder thereof, 
and take up the same, and bring an action in the name of the now 
plaintiff against G. H., the acceptor of the said bill, for the amount 
due thereon, the defendant promised the plaintiff to indemnify and 
save harmless the plaintiff from all loss and coats which he might 
incur by reason of such payment and of such action as aforesaid ; 
and the plaintiff accordingly paid the amount of the said bill to the 
said holder thereof, and took up the same, and brought such action 
as aforesaid in his own name against the said G. H. for the amount 
due thereon, and such proceedings were had in the said action that 
the said G. H. obtained a verdict therein against the plaintiff, 
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whereby the plaintiff became liable to pay his own costs and the 
costs of the said G. H. in the said action; and all conditions were 
fulfilled, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to maintain this action for the breach hereinafter 
alleged; yet the defendant did not indemnify and save harmless the 
plaintiff from the loss incurred by him by reason of the said pay- 
ment or from the said costs. 
A like count: Spark v. Heslop, 1 E. & E. 563. 


On an indemnity against prosecuting an action of replevin: Col- 
linge v. Heywood, 9 A. & E. 633. 

On a bond of indemnity, given to the plaintiff in an action, against 
costs: Hankin v. Bennett, 8 Ex. 107. 
- ai a bond to indemnify against actions: Attwooll v. Attwooll, 2 

. 23. 


On a Promise to Indemnify the Plaintiff against Defending an 
Action (a). 

That G. H. had brought an action against the plaintiff to recover 
a sum of money in the hands of the plaintiff, which was claimed by 
the defendant; and thereupon in consideration that the plaintiff 
would defend the said action, the defendant promised the plaintiff 
to indemnify and save harmless the plaintiff from all lose and da- 
mage by reason of his defending the same; and the plaintiff ac- 
cordingly defended the said action, and such proceedings were had 
therein that the said G. H. recovered judgment therein against the 
plaintiff for £—— and costs of suit, ane all conditions were fulfilled, 
and all things happened, and aljl times elapsed, necessary to entitle 
the plaintiff to maintain this action for the breach hereinafter al- 
leged ; yet the defendant did not indemnify and save harmless the 
plaintiff from all loss and damage by reason of his defending the said 
action, and the plaintiff being unable to pay the said £ and costs, 
was taken in execution on a writ of capias ad satisfaciendum sued 
out by the said G. H. on the said judgment, and was imprisoned 
until he paid the said £—— and costs and the expenses of the said 
execution, and the plaintiff was then obliged to pay the same, and 
also incurred other costs and expenses in defending the said action. 

Like counts: Williamson v. Henley, 6 Bing. 299; Blyth v. Smith, 
5M. & G. 405. 





By a Broker or mony A against a Landlord upon an Indemnity 
against the Illegality of a Distress (6). 


That in consideration that the plaintiff would, as the defendant’s 
broker, distrain goods in a certain dwelling-house for rent claimed 


‘ (a) Upon a contract of indemnity against bringing or defending an 
action, full costs taxed between attorney and client are recoverable as 
damages. (Smith v. Compton, 3 B. & Ad. 407, 408; Lloyd v. Mostyn, 2 
Dowl. N. 8. 476.) 

(8) The usual indemnity impliedly given to a broker extends only to acts 
properly done by him in pursuance of his authority ; but an express in- 
demnity will depend upon ita terms, and may even cover the costs of an 
action brought against the broker without cause for alleged irregularities 
in the distress. (Lbbeft y. De la Salle,6 H. & N. 233; 30 L. J. Ex. 44.) 
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by the defendant to be in arrear and due to him for the said dwell- 
ing-house, the defendant promised the plaintiff to indemnify and 
save harmless the plaintiff from all loss and damage which he might 
sustain by reason of the defendant not having any right or title to 
distrain as aforesaid; and the plaintiff accordingly in a lawful and 
proper manner distrained the said goods in the said dwelling-house 
for the said rent; and afterwards by reason of the defendant not 
having any right or title to distrain as aforesaid, an action was 
brought by the owner of the said goods against the plaintiff for so 
distraining as aforesaid, and judgment therein was recovered against 
the now plaintiff. and he was obliged to pay the damages and costs 
of suit recovered by the said owner of the said goods, and also his 
own costs of defending the said action; and all conditions were ful- 
filled, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to maintain this action for the breach hereinafter 
alleged ; yet the defendant did not indemnify and save harmless the 
plaintiff from the said loss and damage. 
Like counts: Preston v. Peeke. Y. B. & FE. 336; 27 L. J. Q. B. 
24; Toplis v. Grane,5 Bing. N.C.686; Cor v. Bailey, 6 M. & G. 
193; ZTbbett v. De la Salle, 6 H. & N. 233; 30 L. J. dex. 44. 


By an auctioneer against his employer on the implied indemnity 
egainst defert uof title to the goods sold; Adamson v. Jarvis, 4 Bing. 66. 





By a Stock- Broker against his Employer upon an Indemnity against 
the Liahility of the Broker for the Price of Stock, etc., purchased 
on the Stock Exchange. Sve ante, p. 119. 


That the plaintiff was a licensed stock and share broker and mem- 
ber of the Stock Exchange in the city of London, and by the regu- 
lations of the said Exchange it was, amongst other things, provided 
that on a purchase of stock or shares on the said Exchange by a 
broker and member thereof, in the event of such stock or shares not 
being paid for at the time fixed for the payment by the contract of 
purchase, the purchaser's broker should be Hable to indemnify the 
seller in respect of such default ; and thereupon in consideration 
that the plaintiff, as and being such broker and member, would 
purchase for the defendant certain stock and shares on the said Ex- 
change, subject to the said regulations, the defendant retained the 
plaintiff, as and being such broker and member, to purchase for the 
plaintiff the said stock and shares as aforesaid, and promised the 
plaintiff to indemnify and save harmless the plaintiff in respect of 
such liability as aforesaid ; and the plaintiff, as and being such broker 
and member, accordingly purchased the suid stock and shares for 
the defendant on the said Pechange subject to the said regulations, 
and the defendant made default in the payment for the said stock 
and shares at the time fixed for payment by the contract of purchase, 
whereby the plaintiff became liable to indemnify the seller in respect 
of such default, and was obliged to pay and paid to the seller the 
price of the said stock and shares; and all conditions were fulfilled, 
and all things happened, and all times elapsed, necessary to entitle 
the plaintiff to maintain this action for the breach hereinafter alleged ; 

et the defendant did not indemnify the plaintiff or save him harm. 
esa in respect of the liability aforesaid. 

A like count : Smith v. Lindo,4C.B. N.S. 395; 27 L. J.C. P. 196. 
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By Vendor against Purchaser of Shares in a Mine, upon an 
implied Indemnity against future Calls (a). 

That the plaintiff was possessed of shares in a mining com- 
pany called , and was the registered owner thereof, subject to 
the regulations of the said company, and according to the said re- 
gulations the person registered as the owner of shares therein con- 
tinued liable to calls made in respect of the said shares while he 
continued registered as such owner ; and thereupon in consideration 
that the plaintiff would sell to the defendant the said shares of the 
plaintiff, and would deliver to the defendant a transfer thereof 
signed by the plaintiff, the defendant promised the plaintiff that he 
the defendant would accept the said shares, and pay for the same, 
and cause them to be registered in the defendant's name as owner 
thereof, according to the regulations of the said company, within a 
reasonable time in that behalf, so that the plaintiff might be relieved 
from further liability in respect of the ey shares ; and the plaintiff 
accordingly sold the said shares to the defendant and delivered to 
him such transfer as aforesaid ; and all conditions were performed, 
and all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breach hereinafter alleged ; 
ret the defendant did not cause the said shares to be registered in 
his name as owner thereof, according to the regulations of the said 
company, and left the same registered in the plaintiff's name, whereby 
the plaintiff became liable, and was compelled to pay calls subse- 
quently made on the said shares. 

A like count: Walker vy. Bartlett, 17 C. B. 446; and see Cheale 
v. Kenward, 3 De G. & J. 27; 27 L. J.C. 784. 








an Undertenant against his immediate Lendlord for not indem- 
nifying him against the Non-payment of Rent and a Distress by 
the superior Landlord (6). 


That the defendant was tenant to G. HZ. of premises at a certain 
yearly rent; and in consideration that the plaintiff would become 
tenant to the defendant of the said premises at a certain yearly rent, 
the defendant promised the plaintiff to indemnify and save harm- 
less the plaintiff, during the continuance of the said tenancy of the 
pane against the payment of the said rent so payable by the de- 
endant as aforesaid, and against any distress or costs that might be 
made or incurred by reason of the non-payment thereof; and the 
plaintiff became tenant to the defendant of the said premises upon 
the terms aforesaid, and all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to 
maintain this action for the breach hereinafter alleged; yet the de- 
fendant did not, during the continuance of the said tenancy of the 
plaintiff, indemnify or save harmless the plaintiff as aforesaid, where- 


(az) As to the indeminities implied between transferee and transferror of 
shares in a public company, see the Companies Clauses Consolidation Act, 
8 Vict. c. 16, 8. 15; and the Companies Act, 1862, 25 & 26 Vict. c. 89, s. 
23, and Ist Sched. Table A, (8). 

(6) The payment of rent by the plaintiff to the defendant is not a condi- 
tion precedent to the right to this indemnity, and therefore the plea that 
more rent was due from the plaintiff to the defendant than the amount dis- 
trained for was held a bad plea. (Brient v. Pilcher, 16 C. B. 354.) 
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by during the continuance of the said tenancies respectively a dis- 
tress was lawfully made by the said G. H. on the goods of the 
plaintiff, on the said premises, for the said rent so payable by the 
defendant as aforesaid, and then in arrear, and the said goods of the 
plaintiff were sold to satisfy the last-mentioned rent, and the costs 
of the said distress. 

Like counts: Hancock v. Cagyn, 8 Bing. 358 ; eat v. Ply- 
mouth Baking Co., 2 Ex.711; Briant v. Pilcher, 16 C. B. 364. 


Count by tenant against undertenant on a promise to pay the rent 
to the superior landlord, and to indemnify the plaintiff therefrom : 
Smith v. Lovell, 10 C. B. 6. 

Against a previous occupier on an agreement made upon a trans- 
Ser of the tenancy to indemnify the plaintiff. the present oceupier, 
against the rent then due: Hodgson v. Johnson, 1s. B. & E. 685; 28 
L. J. Q. B. 88. 


By assignor against assignee of a lease upon contracts of indem- 
nity against covenants in the lease: Groom v. Bluch, 2 M. & G. 
567 ; Weale v. Wyllie, 3 B. & C. 533; Penley v. Watts,7 M.& W. 
601; Walker v. Batten, 10M. & W. 249; Smith v. Peat, 9 Ex. 161; 
Cousins v. Phillips, 3 H.& C. 892 ; 35 L.J. Ex. 84; see a form framed 
in case, Burnett v. Lynch, 5 B. & C. 589. 





Counts on indemnities against incumbrances in contracts of sale, 
mortgages, etc.: Nash v. Palmer, 5 M.& 8.374; Saward vy. Anstey, 
2 Bing. 519; Allard v. Kimberley, 12 M. & W. 410; Fovwle v. 
um "5,1 B. & C. 29. 

On a covenant of indemnity given by the directors of a company to 
aretiring director against Liahilities in respeet of his previous in- 
terest in the company: Haddon v. Ayers, 1 E.& E. 118. 


Other counts on indemnities : see “ Insurance,” post, pp. 181-192 ; 
tnd see counts for general average, Ib. p. 187. 


InpUsTRIAL AND Provipvent Socretigs. See ante, Friendly 
Societies,” p. 159. 


Inrants. See ante, pp. 23, 24; post, Chap. V, “ Zn 


Inscnction. Sce post, Chap. II, “ Injunction. 


INNKEEPER. See post, Chap. III, “ Innkeeper:' 
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Insurance, JI. Manrne Po.iciss (a). 





On a Policy of Insurance on a Ship for a total Loss. 


That the plaintiff [by G. H. his agent], by a policy of insurance 
bearing date the —— day of , caused himself to be insured at 








_ (a) The action on a policy of marine insurance may be brought in the 
name of the party nominally effecting the insurance, being the agent or 
insurance broker, or in the name of the principal or party interested. 

By the statute 28 Geo. III. c. 56, s. 1, it is enacted, “that it shall not be 
lawful for any person to effect any policy of insurance upon any ship, 
goods, or other property, without first inserting in such policy the name or 
names, or usual style and firm of one or more of the persons interested in 
such insurance, or of the consignors or consignees of the property insured, 
or of the persons residing in Great Britain who shall receive the order for 
and effect such policy, gr of the persons who shall give the order to the 
agent immediately employed to effect such policy ;’’ and by s. 2, it is declared 
that every policy made contrary to the meaning of this Act shall be void. 

As to the interest of parties insuring, it is enacted by the statute 19 
Geo. ITI. c. 37, “that no assurance or assurances shall be made by any person 
or persons, bodies corporate or politic, on any ship or ships belonging 
to his Majesty or any of his subjects, or any goods, merchandises, or 
effects, laden or to be laden on board of any such ship or ships, interest 
or no interest, or without further proof of interest than the policy, or 
by way of gaming or wagering, or without benefit of salvage to the assurer : 
and that every such assurance shall be null and void to all intents and 
purposes.” 

By the statute 35 Geo. ITI. c. 63, regulating the stamps on marine 
insurances, it is enacted (s. 2) “that every contract or agreement which shall 
be made or entered into for insurance, in respect whereof any duty is 
by this Act made payable, shall be engrossed, printed or written, and shall 
be deemed and called ‘A Policy of Insurance ;’ and that the premium, 
or consideration in the nature of a premium, paid, given, or contracted for 
upon such insurance, and the particular risk or adventure insured against, 
together with the names of the subscribers and underwriters, and sums 
insured, shall be respectively expressed or specified in or upon such policy ; 
and in default thereof every such insurance shall be null and void to all 
intents and purposes whatever.” 

By ss. 14, 16, of the same Act, a policy not properly stamped when it is 
made is void, and cannot be onpedatceac. By s. 13, alterations may 
be made in the terms of the policy under certain restrictions. 

Where a partnership subscribes a policy it is sufficient under this sta- 
tute if the name of the. firm is expressed in the policy (Reid v. Allan, 4 
Ex. 326) ; and the individual partners are liable upon it though not in- 
dividually named. (Hallett v. Dowdall, 18 Q. B. 2.) 

In declarations on marine policies, the interest in the subject of the 
policy is averred as being in the plaintiff, if the insured, or in the person 
or persons on behalf of whom he is suing. (Cohen v. Hannam, 5 Taunt. 
101.) By r. 9, T. T. 1853, “In actions on policies of assurance, the 
interest of the assured may be averred thus: ‘That 4. B. C. and D. [or 
some or one of them] were or was interested,’ etc. And it may also 
be averred, ‘that the insurance was made for the use and benefit and on 
the account of the person or persons so interested.’” An averment of 
interest at the time of or before effecting the policy is immaterial ; it is 
sufficient if the plaintiff be interested at the comniencement of the risk. 
(Rhind v. Wilkinson, 2 Taunt. 287.) If the insured assigns away his 
interest after effecting the policy and before the loss, he cannot recover 
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and from the port of ——— to the port of —— upon the body, tackle, 
apparel, ordnance, munition, artillery, boat, and other furniture of 


upen the policy, except as trustce for the assignee where the policy has been 
assigned with the interest. (Powles v. Innes, 11 M.& W. 10.) If the 
assignment was only by way of mortgage, though in an absolute form, he 
may recover. (Ward v. Beck, 13 C. B. N.S. 668; 32 L. J.C. P. 113.) In 
an action on a policy (lost or not lost) it is immaterial that the plaintiff ac- 
quired his interest and made the insurance after the loss. (Sutherland v. 
Pratt, 11 M. & W. 296.) The interest may be valued in the policy ata 
fixed sum independently of its real value, and the insured is entitled to re- 
cover such fixed sum for a total loss, or a proportionate part for a partial 
loss. (Irving v. Manning, 6 C.B.391.) As to what constitutes an insurable 
interest, see Seagrave y. Union Marine Insurance Co., L. R.1 C. P. 305, 319, 
and the cases there cited. 

In declaring om marine policies, when the nature of the claim makes it 
necessary to refer to the whole contents of the pokey, memoranda, etc., it 
will frequently be found convenient to set out the document verbatim, 
as the commercial form of these instruments and the blanks left in them 
make it sometimes difficult to recite them in a satisfactory manner. (See the 
form given p. 158.) In other cases the shortest form, of course, is to give 
the legal effect of the material parts of the contract as in other declarations. 
Care must be taken to state the contract accurately, with all the exceptions 
and qualifications of the defendant's liability (Dawson v. Wrench, 3 Ex. 
359), and the declaration must negative that the defendant comes within 
the exceptions. (/6.; but see Wheeler v. Bavidge, 9 Ex. 668; Crow v. 
Falk, 8 Q. B 467, 471.) A count for money received should be added, if 
He is any claim for a return of the premium. (Dalzell y. Mair, 1 Camp. 
532. 

Under a declaration claiming for a total loss, the plaintiff may recover 
for a partial loss; but the plea traversing the loss is distributable, and the 
defendant is entitled to have the verdict entered for him for the part as to 
which the proof has failed. (Benson v. Chapman, 8 C. B. 950,965; Pater- 
son v. Harris, 1 B. & 8. 336; 31 L. J. Q. B. 277.) Where a total loss is 
alleged, the defendant by not traversing the loss admits only a partial loss, 
and the amount remains to be proved as damages. (Aing v. Walker, 2 
H. & C. 381; 3 fb. 209; 33 L. J. Ex. 167, 325.) Under a policy against 
“total loss only,” a constructive total loss may be recovered. (Adams v. 
M' Kenzie, 13 C. BL N.S. 442; 32 L. J.C. P. 92.) Notice of abandonment 
is essential to constitute a constructive total loss (Knight v. Faith, 15 Q. B. 
6iY¥); but it has been held that a sale authorized by necessity during the 
voyage may amount to a total loss for which the insured may recover with- 
out notice of abandonment. (Rour v. Salrador, 3 Bing. N. C. 266; Farn- 
tcorth v. Hyde, 18 C. B. N.S. 835; 34 L. J.C. P. 207; 36 7b. 33; and see 
Moss v. Smith, 9 C. B. 94.) 

By the 3 & 4 Will. IV. c. 42, 8. 29, (cited ante, p. 52,) the jury may give 
damages in the nature of interest in actions on policies of assurance. 

See further as to the pleadings in uctions on marine policies, Arnould 
on Marine Ins., 3rd ed. by Muaclachlan, 1036-1062; Marshall on Marine 
Ins., 4th ed., by Shee, c. xvi. 

Under the 6 Geo. [., c. 18, two companies—the London Assurance and 
the Royal Exchange Assurance—were incorporated for the purpose of 
granting marine insurances, and by s. 4a general form of declaration was 
given against them-for recovering double damages and costs of suit; and 
by the 11 Ceo. L, c. 30, s. 48, they may plead in a general form, which is 
a privilege not taken away by the 5 & 6 Vict. c. 3. (See post, Chap. VI, 
“ General Issue by Statute ;” and see Carr v. Royal Exchange Assurance, 
1B. & 8. 956; 31 L. J. Q. B. 93.) 
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and in the ship ——, beginning the adventure at the said port 
of , and eros during her abode there, and until the said 
ship and premises should be arrived at the said port of ——, and 
until she should have moored at anchor twenty-four hours in safety, 
against perils of the seas [ete. according to the policy, stating those 
perils from which the loss arose], the said ship and premises being 
warranted free from average under £3 per cent., unless general, or 
the ship should be stranded ; and the defendant, for a certain pre- 
mium paid to him by the plaintiff, subscribed the said policy for 
£——, and became an insurer thereon to the plaintiff for that 
amount on the said ship and premises; and the plaintiff was then 
and thence until and at the time of the loss hereinafter mentioned 
interested in the said ship and premises to the amount of all the 
moneys by him insured thereon; and the said ship, with the said 
other premises on board thereof, departed on her said voyage, and 
afterwards while she was proceeding on the said voyage, and during 
the continuance of the said risk, the said ship and premises were by 
perils so insured against as aforesaid wholly lost; and all conditions 
were fulfilled, and all things happened, and all times elapsed, neces- 
sary to entitle the plaintiff to be paid the said £—— by the defen- 
dant; yet the defendant has not paid the same. 

Like counts: Baines v. Holland, 10 Ex. 802; Redman v. Wilson, 
14M. & W. 476; Parfitt v. Thompson, 13 M. & W. 392. 

On a policy upon ship and cargo free from capture, ete.: Powell 
v. Hyde, 5 E. & B. 607; 25 L. J. Q. B. 65; Kleinwort v. Shepard, 
1E. & E. 447; 28 L. J. Q. B. 147. 

Count on a policy insuring against damage payable by the ship- 
owner for collisions : (a) Thompson y. Reynolds, 7 E. & B. 172; 26 
L. J.Q.B.93; Taylor v. Dewar, 5 B. & 8.58; 33 L. J. Q. B. 141. 

On a policy insuring against seizure and detention for a total loss 
caused hy an embargo: Fowler v. Scottish Marine Ins. Co., 18 C. B. 
N.S. 818; 34 L. J. C. P. 253. 





Count for a total loss -of freight, alleging an abandonment and 
notice: Moss v. Smith, 9 C. B. 94; 19 L. J.C. P. 225. 


Ona Policy of Insurance upon Cargo for a total Loss. 


That the plaintiff, by a policy of insurance bearing date the 
day of ——, a.D. , caused himself to be insured at and from 
to a port of discharge in the United Kingdom upon goods 
in the ship , beginning the adventure from the loading of the 
said goods on board the said ship as above, and continuing until 
they should he safely discharged and landed, against perils of the 
seas [ete. according to the policy, stating those perils from which the 
loss arose]; corn, fish, salt, fruit, flour, and seed being warranted 
free from average, unless general, or the ship should be stranded; 
sugar, tobacco, hemp, flax, hides, and skins being warranted free 

















(a) Such damage is not recoverable as loss by perils of the sea under a 
policy in the ordinary form. (De Vaux v. Salvador, 4 A. & KE. 420.) The 
“Collision clause’ usually inserted to insure damage payable for collisions 
does not include damages payable for personal injury caused by the collision. 
(Taylor v. Dewar, supra.) 
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from average under £5 per cent., and all other goods being war- 
ranted free from average under £3 per cent., unless general, or the 
ship should be stranded ; and the defendant, for a certain premium 
paid to him by the plaintiff, subscribed the said policy for £——, 
and became an insurer thereon to the plaintiff for that amount on 
the said goods; and the said goods were shipped on board the said 
ship at —— aforesaid, to be carried therein on the said voyage, and 
the plaintiff was then and thence until and at the time of the loss 
hereinafter mentioned interested in the said goods to the amount 
of all the moneys by him insured thereon; and the said ship, with 
the said goods on board thereof, sailed on the said voyage, and 
afterwards, whilst the said ship with the said goods on board there- 
of was proceeding on the said voyage, and during the continuance 
of the said risk, the said goods were by perils so insured against as 
aforesaid wholly lost; and all conditions were fulfilled, and all things 
happened, and all times et necessary to entitle the plaintiff to 
be paid the said £ by the defendant; yet the defendant has not 
paid the same. 

Like counts on policies of insurance upon cargo and freight : Ben- 
son v. Chapman, 8 C. B. 950; Sutherland v. Pratt, 11M. & W. 296; 
Cunard v. Hyde, E. B.& E.670; 27 L. J. Q. B. 408; Lozano v. Jan- 
son, 28 L. J. Q. B. 337. 

On a like policy on goods warranted free from capture and all 
consequences of hostilities, ete. : Ionides v. Universal Marine Ass., 14 


C. B.N. 8. 259; 32 L. J. C. P. 170. 





On a policy of insurance cn deck goods against loss by jettison 
only: Watson v. Swann, 11 C. B. N.S. 756; 31 L. J.C. P. 210. 

On a policy on a cargo with liberty to barter; Harrison v. Ellis, 
7b. & B. 465. 

On a policy upon an advance made on account of freight: Ellis 
v. Lafone, 8 Ex. 546; Wilson v. Murtin, 11 Ex. 684; 25 L. J. Ex. 
217; De Cuadra v. Swann, 16 C. B. N.S. 772. 


On a Policy of Insurance upon Goods to recover for a general 
average Loss. 


That the plaintiff, by a policy of insurance bearing date the —— 
day of ——, a.D. , caused himself to be insured at and from —— 
to a port of discharge in the United Kingdom, upon certain goods in 
the ship , beginning the adventure from the loading thereof on 
board the said ship as above, and continuing until they should be 
safely discharged and landed, against perils of the seas [etc. accord- 
ing to the policy, stating those perils from which the loss arvse]; the 
said goods being warranted free from average, unless general, or 
the afi should be stranded [or as the case may be, according to the 
kind of goods]; and the defendant, for a certain premium paid to 
kim by the plaintiff, subscribed the said policy for £——, and be- 
came an insurer thereon to the plaintiff for that amount on the said 
goods; and the said goods were shipped on board the said ship at 
—«— aforesaid to be carried therein on the said voyage ; and the 

laintiff was then and thence until and at the time of the loss here- 
inafter mentioned interested in the said goods to the amount of all 
the moneys by him insured thereon ; and the said ship, with the 
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said goods on board thereof, sailed from —— aforesaid on the said 
voyage, and whilst she was proceeding on the said voyage, and 
during the continuance of the said risk, the said ship and the said 
or were by the said perils insured against brought into great 
anger of being lost, wherefore the master of the said ship, for the 
general safety and preservation of the said ship and of the said 
goods on board thereof, was necessarily obliged to cut away and 
cast overboard, and did cut away and cast overboard the masts, 
yards, sails, ropes, anchors, and rigging of the said ship, whereby 
the same were wholly lost, and by reason thereof the plaintiff, in 
ch of his interest in the said goods then being on board of the 
said ship, became liable to bear and pay a proportionable part of 
the value of tho said masts, yards, sails, ropes, anchors, and rigging, 
and thereby sustained a general average loss amounting tqa£—— 
per cent. for each and every hundred pounds so by him insured as 
aforesaid, whereby the defendant became liable to pay to the plain- 
tiff £ , for and in respect of the said £ so by him insured as 
aforesaid ; and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to be paid the 
said £ by the defendant; yet the defendant has not paid the 
same. 
A like count on a policy of insurance on freight paid in advance : 
Hall v. Janson, 4 E. & B. 500; 24 L. J. Q. B. 97 











Count ona policy of insurance on a ship to recover a general arer- 
age loss, paid by reason of quods having been thrown overboard: Mil- 
ward v. Hibbert, 3 Q. B. 120; Miller v. Titherington, 6 H. & N. 
278; 30 L. J. Ex. 217. 


On a Policy of Insurance upon the Cargo of a Ship to recover for 
particular Averaye or partial Loss of the Goods (setting out the 
Policy verbatim) (a). 


That the plaintiff, on the day of ——, a.p. ——, caused to be 
made a policy of insurance, with certain memoranda thereunder 
written in the words and figures following, that is to say [here set 
out the policy and memoranda verbatim, inserting the words “‘ (mean- 
ing the plaintiff)’ and ‘(meaning the defendant)” after their re- 
Y sas names when first mentioned}, of all which premises the de- 
endant had notice ; and thereupon, in consideration that the plaintiff 
paid to the defendant £ , a8 a premium for the insurance of £ 
upon the said goods in the said policy mentioned as aforesaid, the 
defendant became and was an insurer to the plaintiff as aforesaid, 
and duly subscribed the said policy as such insurer of the said 
£——, upon the said goods to be carried in the said ship on the 
said voyage; and divers goods [to wit ——], being the goods in the 
said policy mentioned, were shipped at —— aforesaid, in and on 
board of the said ship, to be carried therein on the said voyage, and 











(a) As to the meaning of “particular average,” see the Great Indian 
Peninsula Ry. Co. v. Saunders, 1 B. & 8.41; 31 L.J.Q. B. 206; Oppen- 
heim v. Fry, 5 B.& 8. 348; 33 L.J.Q. B. 267; Kidston v. The Empire 
Marine Ins. Co. Lim. L. R. 1 C. P. 5385; 2 Jb. 357; 35 L. J. C. P. 250; 
36 £6. 156; 2 Arnould’s Ins. by Maclachlan, 8rd ed. 739. 
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G. H., I. K., and ZL. M., or some or one of them then and thence 
until and at the time of the loss hereinafter mentioned, were or was 
interested in the said goods to the amount of all the moneys insured 
thereon, and the said insurance was made for the use and benefit, 
and on the account of the person or persons so interested ; and the 
said ship, with the said goods on board thereof, departed from 
aforesaid on her said voyage, and afterwards, whilst the said ship 
was proceeding on her said voyage, and during the continuance of 
the said risk, the said goods being then on board of the said ship 
were by the perils insured against by the said policy it aden and 
damaged to an extent exceeding £—— per cent. (the limit pro- 
vided against in the memorandum], within the meaning of the said 
pelicy, and the defendant’s proportion of the said average loss, in 
respect of the sum of £ ,80 insured by the defendant as afore- 
said, dfnounted to £——; and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to be paid the last-mentioned sum by the defendant; yet 
the defendant has not paid the same. 

Like counts: Luckie v. Bushby, 13 C. B. 864; Corcoran v. Gur- 
ney, 1 E. & B. 456; Dawson v. Wrench, 3 Ex. 359. 








Count ona policy of insurance on goods claiming under the suin 
and labouring clause: Aubert v. Gray. 32 L. J. Q. B. 50; Kidston 
v. Empire Marine Ins. Co., L. R. 1 C. P. 538. 


On a policy of insurance upon profils of cargo or goods: Stockdale 
v. Dunlop, 6 M. & W. 224; AM Swiney v. Royal Exchange Ass., 14 
Q. B. 634; Hulhead vy. Young, 6 FE. & B. 312; 25 L. J. Q. B. 290; 
Smith v. Reynolds, 1 H. & N. 221; 25 L. J. Ex. 337; Chope v. 
Reynolds, 5 C. B. N.S. 642; 28 LI. C. P. 194. 

On a policy of insurance effected hy the shipowner upon his lien 
on the cargu for general average: Briggs v. Merchant Traders Ins. 
Ass., 13 Q. B. 167. 

On a policy of insurance upon the passage-money of emigrants, 
subject to ss. 47-51 of the Passengers Act, 15 & 16 Vict. e. 44: 
Gihson v. Bradford, 4 KE. & B. 586; Willis v. Cooke, 6 E. & B. 
641; 25 L. J. Q. B. 16. 

On a policy of insurance upon advances for the transport of emt- 
grants: Naylor v. Palmer, 8 Ex. 739. 

On a policy of insurance upon a bottomry bond: Simonds v. 
Hodgson, 3 B. & Ad. 50. 

On a policy of insurance upon a share in the Atlantic Telegraph 
Company: Paterson v. Harris, 1 B. & 8. 336; 30 L. J. Q. B. 354. 


Against individual members of an unincorporated company or 
partnership, on a policy charging the insurance on the capital stock 
of the company only: Dawson v. Wrench, 3 Ex. 359; Reid v. Allan, 
4 Ex. 326; Hallett y. Dowdall, 18 Q. B. 2. 

Against a company registered under 7 & 8 Vict. c. 110, on a policy 
charging the insurance on the capital stock of the company only (a) : 





_ (@) On a judgment obtained upon such a policy, execution cannot be 
issued against individual shareholders of the company, under ss. 66 and 68 
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Halket v. Merchant Traders Ins. Ass., 13 Q. B. 960. See the Sun- 
derland Marine Ins. Co. v. Kearney, 16 Q. B. 925. 
Against a member of a mutual wnsurance association on a policy 
5 Sate with the association: Michael v. Gillespy,2 C. B.N. $. 627 ; 
edway v. Sweeting, L. R. 2 Ex. 400. 


Counts upon time policies: Hollingworth v. Brodrick, 7 A. & E. 
40; Redmond v. Smith, 7 M. & G. 457; Milward v. Hibbert, 3 
Q. B. 120; Michael v. Tredwin, 17 C. B. 551; 25 L. J.C. P. 83; 
Michael v. Gillespy, 2 C. B. N. 8.627; 26 L. J. C. P.306; Gibson 
v. Small, 16 Q. B. 128; 4 H. L. Cases, 353; Fawcus v. Sarsfield, 
6 E. & B. 192; 25 L. J. Q. B. 249; Russell v. Thornton, 4 H. & 
N. 788; 29 L.J. Ex. 9; Tobin v. Harford, 13 C. B. N.S. 791. 


By the shipowner against the owner of goods to recover general 
average in respect of damage to the ship: Birkley v. Presgrave, 1 
East, 220; Bae v. Noble, 4 Taunt. 123: Schloss v. Heriot, 14 C. 
B.N. 8.59; 32 L. J.C. P. 211; and see Job v. Langton, 6 E. & B. 
779; 26L. J. Q. B. 97. 

By the owner of goods against the shipowner for a general average 
als respect of goods cast overboard: Gould v. Oliver, 4 Bing. 

-C.134. 


By the owner of goods lost against the owner of goods saved for 
general average: Behn v. Kemble,7 C. B. N.S. 260. 

Indebitutus count against the owner of goods for general average, 
in respect of loss incurred in preserving the ship and cargo: Fruyes 
. Trayes v. Worms, 10 C. B.N. 8.149; 19 26. 159; 341. J.C. P. 

5. 





Count by the underwriter for money recetved, to recover back the 
insurance money paid ona supposed loss: Bilbie v. Lumley, 2 East, 
469. 

Count by an underwriter against the party insured, to recover back 
a payment made as for a loss, onan express agreement that the money 
should be returned if the vessel should prove not to be lost: Jones v. 
Nicholson, 10 Ex. 28. 

Counts agatnst an insurance broker, see ante, p. 120. 


by an insurance broker for premiums: see“ Insurance Broker, 
post, p. 192. 


Inscrance. I]. Lire Pottcrss (a). 





On a Policy of Insurance on the Life of a third Person. 
(See the form of commencement, ante, p. 27.) That by a policy 





of the statute. (Zalket v. Merchant Traders Ins. Ass.,13 Q. B. 960; Has- 
sel v. Merchant Traders Ins, Ass., 4 Hx. 525; Ex p. Prince of Wales 
Ass. Co., 27 L. J. C. 798 ; 28 Jd. 335.) 

(a) Policies of insurance on lives are subject to the statute 14 Geo. IIT. 
c. 48, which enacts, by 8. 1, “ thut from and after the passing of this Act no 
insurance shall be made by any person or persons, bodies politic or corporate, 
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of insurance bearing date the - day of , A.D. ——, made by 
(or sealed with the common seal of] the defendants, after reciting 
that the plaintiff had proposed to effect an insurance with the de- 
fendants on the life of G. H., and had delivered to them a declara- 
tion setting forth the age and state of health of the said G. H. and 
other things, and that it had been agreed that the said declaration 








on the life or lives of any person or persons, or on any other event or 
events whatsoever, wherein the person or persons for whose use, benefit, or 
on whose account such policy or policies shall be made shall have no 
interest, or by gaming or wagering, and that every assurance made contrary 
to the true intent and meaning hereof shall be null and void to all intents 
and purposes whatsoever.” 

By s. 2, “that it shall not be lawful to make any policy or policies on the 
life or lives of any person or persons, or other event or events, without 
inserting in such policy or policies the person’s or persons’ name or names 
interested therein, or for whose use, benefit, or on whose account such 
policy is so made or underwrote.” It is not sufficient for the name of the 
party interested merely to appear in the policy, but it must be inserted 
therein as the name of the party interested. (2Zodson v. Observer Life Ass. 
Soc., 8 E. & B. 40; 26 L. } QB. 303.) 

' By s. 3, “ that in all cases where the insured hath interest in such life or 
lives, event er events, no greater sum shall be recovered or received from 
the insurer or insurers, than the amount or value of the interest of the in- 
sured in such life or lives, or other event or events.” 

_ The interest in this statute wneans, in general, pecuniary interest. The 

ee of a father in the life of a child is not sufficient alone to support 
an insurance on the child's life. (#Z/alford v. Kymer, 10 B. & C.724.) But 
a wife may insure her hushand’s life, and the husband his wife’s. (Reed vy. 
Key, Peake’s Add. Cases, 70; Huckman vy. Fernie,3 M. & W. 505.) A 
promise made by a creditor to his debtor not to enforce a debt during his 
life, made without consideration, is not an insurable interest of the debtor 
in the life of the creditor. (/Tebden v. West, 3B & 8.579; 32 L. J. Q. B. 
85.) A contract of employment at a salary for a certain number of years 
creates an insurable interest in the life of the employer. (Zd.) It is suffi- 
cient that there is an interest in the life of the person insured at the tine 
of effecting the insurance ; and it is immaterial that it ceases afterwards. 
The value of the interest at the date of the policy may be recovered on 
death, but no more. (Dalby v. India and Lond, Ins. Co., 15 C. B. 365; 24 
L. J.C. P. 2; overruling Godsall v. Boldero, 9 East, 72; 2 Smith’s L. C. 
6th ed. 236 ; as to the interest at the date of the policy, sce Law v. London 
Indisputable Life Policy Co., 24 L. J. C. 196.) If the same interest is in- 
sured with several insurers, no more than the value of the intercat insured 
can be recovered. (Hebden v. West, supra.) 

By the 16 & 17 Vict. c. 59,5. 6, it is enacted, that for better securing the 
stamp duties by law chargeable on policies of insurance upon lives, and for 
preventing frauds in respect of any such insurances, “ Every person who 
shall make, or agree to make, or shall receive any premium or valuable 
consideration for making, any assurance or insurance upon any life or lives, 
or upon any event or contingency relating to or depending upon any life or 
lives, shall, within one calendar month after the payment or giving any 
such premium or consideration, make out and sign or execute, or cause and 
procure to be made out and signed or executed upon vellum, parchment, or 
paper, duly stamped,“a policy of such assurance or insurance, and have the 
same ready to be delivered to the party entitled thereto, and shall, upon 
demand made by any such party, or any agent in that behalf duly author- 
ized, deliver the same to him, or in default in any of the cases aforesaid 
shall forfeit £50: Every person who at the time of the payment or giving 
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should be the basis of the said insurance, and that the plaintiff had 
paid to the defendants £ , a8 a consideration for the insurance 
of the sum hereinafter mentioned on the life of the said G. H. for 
a year from the —— day of ——, a.p. , and had agreed to pay 
a like sum on the ay of in each succeeding year during 
the life of the said G. H., it was declared that if the said G. H. 
should depart this life within the said year, or in any succeeding 
year for which such payment as aforesaid should have been made, 
the plaintiff should be paid out of the capital stock and funds of the 
said company, within three calendar months after the decease of the 
said G. H. should have been duly notified to the directors of the 
said company by the certificate of his burial, or by such other 
vouchers as they might reasonably require, the sum of £ ; pro- 
vided always, that the capital stock and funds of the said company 
should alone be liable to pay the demand thereupon under the said 
policy ; and that if anything in the said declaration was untrue, the 
said policy should be void; and also that the said policy should be- 
come void if the said G. H. should, without the consent of the 
directors for the time being of the said company, engage in the 
actual service of the army or navy, or go beyond the limits of Europe, 
or upon the seas, unless in passing from one part of the British Isles 
to another, or if the said G. H. should die by his own hands, or by 
the hands of justice ; and at the time of the making of the said policy 
the plaintiff was interested in the life of the said G. H. to the 
amount so insured thereon as aforesaid; and afterwards and whilst 
the said policy remained in force the said G. H. died; and all con- 
ditions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintiff to maintain this action for the breach 
hereinafter alleged, and nothing happened or was done to prevent 
him from maintaining the same (a); yet the plaintiff has not been 
paid the said £ out of the capital stock and funds of the said 
company, and the same is wholly due and unpaid. 

Like counts: Gurney v. Rawlins, 2 M. & W. 87; Foster v. 
Mentor Life Ass. Co., 3 E. & B. 48; Jones v. Provincial Ass. Co., 
3C. B.N.S.65; Prince of Wales Ass. Co. v. Harding, 1 E. B. & 
E. 183; 27 L. J. Q. B. 297; Pritchard vy. Merchant Ins. Co., 3 C. 
B. N.S. 622; 27 L. J. C. P. 169. 

On a life policy, with the premiums payable quarterly : Sheridan 
v. Phantr Life Ass. Co., 27 L. J. Q. B. 227; 31 L. J.Q. B. 91. 

Ona policy made by one person on the life of another for the use 
and on account of the latter: Hodson v. Observer Life Ass. Co., 8 
E. & B. 40; 26L. J. Q. B. 308. 




















By an executor on a policy of insurance effected by the testator on 
his own life: Fowkes v. Manchester and London Life Assurance Ass., 


3B. &S8. 917; 32 L. J. Q. B. 153. 


of any such premium or consideration, shall be managing director of, or 
the secretary to, or other principal officer of any society or company 
receiving any such premium or consideration, shall be deemed to be a 

rson making or agreeing to make such assurance or insurance, and shall 
be subject and liable to the penalty this Act imposes for any such default 
as aforesaid.” 

(az) That this general form of averment is sufficient, see Bamberger vy. The 
Commercial Mutual Ass. Soc., 15 C. B. 676, 
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By the assignees of a deceased bankrupt on a policy of insurance 
made by the bankrupt on his own life: Cazenove v. British Equit- 
able Ass. Co., 6 C. b. N.S. 437; 28 L. J. C. P. 2659. 


Count on a covenant by defendant not to do sien to abner 
policy effected on his life by the plaintiff, for avotding the policy by 
Goiae. abroad: Vyse v. Wakefield, 6 i. & W. 442; Hawkins v. 
Coulthurst, 5 B. & S. 343; 33 L. J. Q. B. 192. [Zhe measure of 
damages is the value of the policy at the time of the forfeiture : 1b.] 


Count on a Covenant to keep up a Policy of Insurance assigned as 
Security for a Debt. 


That by a deed bearing date the —— day of ——, a.p. ——, the 
defendant assigned to the plaintiff a policy of insurance on the life of 
the defendant, granted by the —— company, dated the day of 
——, A.D. ——, and be a ——, for the sum of £-——, and, sub- 
ject to the annual premium of £——, together with all moneys in- 
sured or to become payable by or under the said policy, for secur- 
ing to the plaintiff the payment of the sum of £——, with interest 
thereon; and the defendant by the said deed covenanted with the 
plaintiff that the defendant would from time to time, so long as any 
money should remain due under the said security, pay the said 

remium of £——, and any other premiums or sums for the time 

eing necessary for keeping up the said policy on the first day on 
which the same respectively ought to be paid, and would forthwith 
deliver the receipt for the same to the plaintiff, and that in case the 
defendant should neglect to pay any of such premiums and sums of 
money as aforesaid, the plaintiff should be at liberty to pay all pre- 
miums and other sums of money necessary for keeping up the said 
policy, and that the defendant would on demand repay to the plain- 
tiff all such sums of money so paid by him as aforesaid: with interest 
thereon at £ per centum per annum from the time of the same 
peepee ted. having been paid; and all conditions were performed, 
and all things happened, and all times clapsed, necessary to entitle 
the plaintiff to maintain this action for the breaches hereinafter 
mentioned of the defendant’s said covenant ; yet the defendant did 
not pay of the said annual premiums, which after the execution 
of the said deed became due ee were necessary to be paid for keep- 
ing up the said policy, but neglected so to do, and the plainuff 
thereupon duly paid the said premiums, the same being necessary 
for keeping up the said policy, and afterwards duly demanded re- 

ayment thereof, with interest thereon as aforesaid, from the de- 
fendant; yet the defendant did not repay the same or any part 
thereof, or the said interest thereon. 

Like counts: Bennett v. Burton, 12 A. & ¥. 657 ; Toppin v. Field, 
4Q. B. 386; Warburg v. Tucker, 5 E. & B. 384; E. ib & E.914; 
24 L. J. Q. B. 317; 28 7h. 56; Young v. Winter, 16 C. B. 401; 
National Assurance Co. y. Bestp,2 H. & N. 605; 27 L. J. Ex. 19. 
[As to such covencdhts in case of the covenantor’s bankruptcy, see the 
Bankruptcy Act, 1861, s. 164. | 
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On a Policy of Insurance against Fire. 


(See the form of commencement, ante, P. 27.) That by a policy 
of insurance bearing date the day o , A.D. , made by 
[or sealed with the common seal of] the defendants, after reciting 
that the plaintiff had paid the defendants £——, for insuring 
against loss or damage by fire £—— on a dwelling-house in the said 
policy described, and £—— on the furniture and goods in the said 
dwelling-house, for a year from the day of , A.D.——, and 
had agreed to pay the defendants on the day of —— in every 
succeeding year during the continuance of the said policy the like 
sum of £ , it was declared that (subject to the conditions indorsed 
on the said policy, and which constituted the basis of the said in- 
surance) the plaintiff should be paid out of the capital stock and 
funds of the said company the amount of all such damage and loss 
as he should suffer by fire on the property in the said policy men- 
tioned, not exceeding the said sums so insured thereon respectively 
as aforesaid, during the said year from the day of , A.D. 
, or at any time afterwards so long as the plaintiff should pay 
the said sum of £—— yearly as aforesaid and the defendants should 
accept the same ; and the said conditions are as follows [here set out 
verbatim, or by way of recital, such of the conditions as are of the 
essence of the contract, and material to the cause of action (a)|; and 
the plaintiff, at the time of making of the said policy, and thence 
‘ntil and at the time of the damage and loss hereinafter mentioned 
was interested in the said several premises so insured as aforesaid, 
to the amounts so insured thereon respectively; and after the making 
of the said policy, and whilst it was in force, the said several pre- 
mises so insured as aforesaid were burnt, damaged, and destroyed 
by fire, whereby the plaintiff suffered damage and loss on the said 
dwelling-house, and on the said furniture and goods respectively, to 
the several amounts so insured thereon respectively as aforesaid ; and 
all conditions were fulfilled, and all things happened. and all times 
elapsed, necessary to entitle the plaintiff to maintain this action 
{and nothing happened or was done to prevent him from maintain- 
ing the same]; yet the plaintiff has not been paid out of the said 
capital stock and funds of the said company the amount of the said 
damage and loss, to the amount of the said sums so insured respec- 
tively as aforesaid. and the same remains wholly unpaid. 

Take counts: Roper v. Lendon, 28 L.J.Q. B. 260; Pim v. Reid, 
6M. & G.1; Sillem v. Thornton, 3 E. & B. 868; Stokes v. Cor, 
1H. & N 320; 7h. 533; 25 L. J. Ex. 291; 26 76.113; Glen v. Lewis, 
8 Ex. 607; Mason v. Harvey, 8 Ex. 819; Barendale v. Harvey, 
4H. & N. 445. 

A like count on a cotton mill, with special conditions as to risk: 
Whitehead v. Price, 2 C. M. & R. 447. 

On a ship in dock, “with liberty to go into a dry dock: Pearson 
v. Commercial Union Ass. Co., 15 C. B. N. 8. 304; 33 L. J. C. P. 
85. 


(a) Where the declaration was framed on the body of the policy, and 
did not state or refer to the rules and regulations indorsed upon the policy 
and incorporated therein by reference, the omission was held to be a fatal 
variance. (Strong v. Rule, 3 Bing. 315.) 
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On a policy of insurance against fire on goods held tn trust by 
plaintiffs as batlees, warehousemen, wharfingers, carriers, ete. : 
Waters v. Monarch Fire Ins. Co., 5 E. & B. 870; 25 L. J. Q. B. 
102; London and North-Western Ry. Co. v. Glyn, 1 E. & E. 652 ; 
28 L. J. Q. B. 188. 





Ona policy giving the defendants an option to reinstate, which they 
elected to do, and breach: Brown v. Royal Ins, Soc., 28 L. J. Q. B. 
275. 


Count for breach of a covenant to insure from loss by fire: see 
Landlord and Tenant,” post, p. 203. 

Counts on covenants in mortgage deeds to keep up insurances : 
Mortgage,” post, p. 226. 


Inscrance. TV. Acartnst AccIDENTs, ETC. (a). 

On a contract of insurance of a railway passenger against accident 
whilst travelling on the railway: Theobald v. Railway Passengers 
Ass. Co., 10 Ex. 45. 

On a policy of insurance aguinst bodily injury from accident: 
Shilling v. Accidental Death Ins. Co.,2 H. & N. 42; 26 L. J. Ex. 
266 ; 27 Ib. 16. 

On a policy of insurance against accidents (subject to certain ex- 
ceptions) : Fitton v. Accidental Death Ins. Co., 34 L. J.C. P. 28. 

On a policy of insurance against accidents, to continue so long as 
the defendants shonld accept premiums, with days of grace for pay- 
ment of the premiums: Simpson v. Accidental Death Ins. Co., 2 é. 
B. N.S. 257 ; 26 L. J.C. P. 289. [As to days of grace, see Pritchard 
vy. Merchants Ins. Co.,3 C. B. N. 8. 622; 27 L. J. C. P. 169.) 





On a policy of insurance on plate glass: Marsden v. City and 
County Ass. Co., L. Rep. 1 C. P. 232; 35 L. J.C. P. 60. 

On a policy of insurance on an interest in the Atlantic Telegraph 
cable: Wilson v. Jones, L. Rep. 1 Ex. 1938; 35 L. J. Ex. 94. 

On a guarantee or policy given by a guarantee company against 
bad debts, commercial losses, etc. : see ‘* Guarantees,” ante, p. 168. 


Insurance Broxer (8). 
Indebitatus Count for Brokerage and for Premiums for Under- 
writing. 
Money payable by the defendant to the plaintiff for work done 





(a) As to the meaning of “ accident,” see Sinclair v. Marjlime Passen- 
gers Ass. Co., 30 L. J. Q. B.77; Hooper v. Accidental Death Ins. Co., 8 
H. & N. 546; Hiorfls v. Railway Passengers Ass. Co.,5 H. & N. 211; 
Trew v. Railway Passengers Ass. Co.,6 H.& N. 839; Fitton v. Accidental 
Death Ins. Co.,34 L. J.C. P. 28; a8 to the meaning of “ railway accident,” 
see Theobald v. Railway Passengers Ass. Co., 10 Ex. 45. 

(2) An insurance broker may recover premiums from the insured a 


Interest ; Judgments. 193 


by the plaintiff as an insurance-broker and otherwise for the de- 
fendant at his request, and for money paid by the plaintiff for the 
defendant at his request for premiums for insuring ships, goods, and 
other things, and for losses upon policies of insurance underwritten 
by the plaintiff for the defendant at his request. [The common in- 
debitatus counts for work done and money paid would be sufficient, 
ante, pp. 40, 42. | 





Counts against an insurance broker: see ante, p. 120. 


INTEREST. See ante, p. 51. 


JUDGMENTS. 





Count on a Judgment of one of the Superior Courts (a). 


Middlesex. (Venue local.) That the plaintiff, on the day of 
——, A.D, , in the Court of at Westminster, by the judg- 














money paid, where there has been a payment or something equivalent. The 
acknowledgment of payment by the underwriter in the policy of insurance 
is equivalent to payment as between him and the insured. (Da/lzell v. Mair, 
1 Camp. 532, 534 (a); Foy v. Bell, 3 Taunt. 493.) But a covenant ina 
policy under seal by the broker, to pay the premiums, is not equivalent to 
payment; and the broker cannot recover the amount of the premiums 
due under the covenant as money paid, though he may recover the amount 
of such premiums under an indebitatus count for money due for premiums 
for policies caused and procured to be effected by the plaintiff. (Power v. 
Butcher, 10 B. & C. 329.) 

(a) In an action upon a judgment of a Court of Record the venue is 
local, and must be laid in the county where the record is. Upon a judg- 
ment of one of the superior courts the venue must be laid in Middlesex 


(1 Chit. Pl. 7th ed. 281), although in a declaration on a writ of revivor, : 


and, it seems, of scire facias, the venue may be laid in any county. (C. L. 
P. Act, 1852, ss. 131, 132.) 

' By 43 Geo. ITI. c. 46, 8. 4, in actions on judgments recovered, the 
plaintiff shall not recover or be entitled to any costs of suit, unless the 
Court or a judge thereof shall otherwise order. And such an order will 
not in general be made where the plaintiff might have realized his judg- 
ment by execution or otherwise. (See 1 Chit. Pr, 12th ed. 494.) The 
statute does not apply to actions on judgments of nonsuit. (Bennett v. 
Neale, 14 East, 343.) The statute docs not apply to an action on a judg- 
mcut and also on a distinct cause of action ; and in such case, if the plain- 
tiff succeeds, he does not require an order for his costs under the statute. 
(Jackson v. Everett, 1 B. & S. 857; 31 L. J. Q. B. 59.) Where an action 


is brought on a judgment for a debt under £20 and costs, in order to ob- , 


tain a judgment above £20, upon which the defendant may be taken in = 


execution, the Court retains the power to allow the plaintiff his costs not- 
withstanding the 7 & 8 Vict. c. 96. (Slater v. Mackay, 8 C. B. 558; 


Ped 


pores 


Dickinson v. Angeli, 3 B. & 8. 840; 32 L. J. Q. B. 183; dissenting from — 


Adams v. Ready, 6 H. & N. 261.) 
An action will also lie on the judgment of an inferior Court (Read 
: K 
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ment of the said Court, recovered against the defendant £—— to- 
gether with £ for his costs of suit, which said judgment is still 
in force and unsatisfied. 








Count on a judgment of the sheriff against a company for the pur- 
chase-money or compensation assessed for lands taken or injured, 
under the Lands Clauses Consolidation Act, 8 Vict. c. 18, s. 50; 
see “‘ Company,” ante, p. 146. 


Count on a Judgment of a French Court (a). 


That on the day of , A.D. , inthe Empire of France, 
in a suit depending between the now plaintiff and defendant in the 
Court of , being a court of the said Empire duly holden, and 
having jurisdiction in that behalf, the plaintiff recovered against the 














v. Pope, 1 C. M. & R. 302; Williams v. Jones, 13 M. & W. 628); but 
not on the judgment of a county court established by 9 & 10 Vict. c. 
95. (Berkeley v. Elderkin, 1 E.& B. 805; 22 L. J. Q. B. 281; Austin 
v. Mills, 9 Ex. 288.) Nor can an action be brought in a county court on 
anv judgment of a superior court. (19 & 20 Viet. c. 108, s. 27.) An action 
will not in general lie upon a decree of a Court of Equity. (Carpenter 
v. Thornton, 3 B. & Ald. 52; [Henderson v. Henderson, 6 Q. B. 288.) An 
action will not lie uponarule of court or a judge's order. (Dent v. Basham, 
9 Ex. 469 ; Hookpayton v. Bussell, 10 Wx. 24; Sheehy v. Professional Life 
Ass. Co, 2C. B. N.S. 211; 26 L. J.C. P. 301; and see Tabor v. Ed- 
wards, 4C. B.N.S.1.)) But if the order is founded on an independent 
and distinct agreement, an action may lie upon the agreement though the 
order is superadded (Wentworth v. Bullen, 9B. & C. 840, 850; Smith v. 
Whalley, 2 B.& P. 482; Lieresley vy. Gilmore, lu. R.1 C. P. 571; 385 L. d. 
C. P. 351); and an action will lie on an award made under a submission by 
judge’s order (Sti/l v. Halford, 4 Camp. 19), or under a rule of nist prius. 
(Bonner y. Charlton, 6 Kast, 139.) A judge's order to repay money made 
without consent is not ground for an action for money received. (Phillips 
v. Broadley, 9 Q. B. 714.) Anaction will not lie on a defeasance in a war- 
rant. of attorney. (Sherborn v. Lord Huntingtower, 13 C. B. N.8. 742; 
Clarke v. Figes, 2 Stark. 234; but see Hemp v. Garland, 4 Q. B. 519.) 

In an action on a judgment of an inferior Court, the declaration must 
allege that the original cause of action arose within the jurisdiction of the 
inferior Court. (Head v. Pope, 1 C. M. & R. 302; and see Williams v. 
Jones, 13 M. & W. 628.) 

(a) A foreign or colonial judgment for a liquidated demand in money 
establishes a debt between the parties, but does not merge or extinguish 
the original cause of action. The plaintiff may sue in this country upon 
the original cause of action, if actionable here, or upon the ndgment of 
the foreign Court, or upon hoth. (Walker v. Witter, 1 Doug. 1,5; Sadler 
v. Robins, 1 Camp. 253; ZHall'y. Odber, 11 East, 118 ; per Tindal, C.J., 
Smith v. Nicolls,5 Bing. N.C. 208, 221.) The judgments of the Irish and 
Scotch Courts are considered _as foreign judgments. (Harris v. Saunders, 
4B. &C. 411.) An action will lic on a decree of a colonial Court of Equity 
for the payment’of money. (Sadler v. Robina, 1 Camp. 253 ; Henley v. 
Soper, 8 B. & C. 16; Henderson v. Henderson, 6 Q. B. 288.) 

It seems now to be settled that when an action is brought on the judg- 
ment of a foreign or colonial Court, having jurisdiction over the parties and 
the subject-matter of the suit, it is conclusive between the parties upon the 
merits, and that any defences upon the merits, which might have been pleaded 
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defendant by the judgment of the said Court, and according to the 
laws of the said Empire the sum of francs, which is equivalent 
in English money to £——, and which the now defendant was b 
the said Court adjudged and ordered to pay to the now plaintift’ 
and the said judgment is still in force and unsatisfied. 

Like counts: Vallée v. Dumergue, 4 Ex. 290; De Cossé Brissac. 
v. Rathbone, 6H. & N. 301; 30 L. J. Ex. 238. 

Count on a judgment obtained in a French Tribunal of Commerce 
by the representative of the deceased drawer of a bill against the 
ae : Vanguelin v. Bouard, 15 C. B. N. 8. 341; 33 L. J. 
CU. P. 78. 

Count on a decree of the Tribunal of Commerce at Brussels : Rey- 
nolds v. Fenton, 3 C. B. 187 ; Meeus v. Thellusson, 8 Ex. 638. 

Count on a judgment of the Supreme Court of New York: Mun- 
roe Vv. Pilkington, 2B. & 8.11; 31 L. J. Q. B. 81. ; 





Count on a Scotch Decreet. 


That on the day of , A.D. ,in the Sheriff’s Court of 
the county of in Scotland, in an action then depending in the 
said Court at the suit of the now plaintiff against the now defendant, 














De original action, cannot be pleaded in an action on the eo 
ank of Australasia y. Nias, 16 Q. B. 717; Henderson v. Henderson, 
6 Q. B. 288; De Cossé Brissac v. Rathbone, 6 HW. & N. 301; 30 L. J. Ex. 
238; Munroe v. Pilkington, 2 B. & 8.11; 31 L. J. Q. B. 81, 89; and see 
2 Smith’s L. C. 6th ed. 732.) 

A foreign judgment may, however, be impeached for want of jurisdiction 
in the Court, in respect of the matter of the suit or of the parties (Fer- 
guson v. Mahon, 11 A. & FE. 179; and see Robertson v. Struth, 5 Q. B. 941; 
Vanquelin v. Bouard, 15 C. B. N.S. 3141; 33L. J.C. P. 78); or on the 
ground that the defendant was not summoned, and had no notice of the 
proceedings (Buchanan v. Rucker, 1 Camp. 63 ; 9 East, 192; Reynolds v. 
Fenton, 3 C. B. 187; Price y. Dewhurst, 8 Sim. 279); or on the ground 
that it was obtained by fraud. (Bowles vy. Orr, 1 Y. & C. 464.) A foreign 
judgment may also be impeached for errors on the face of the judgment, 
and for this purpose the reasons assigned in the judgment form part of if 
(Reimers v. Druce, 23 Beav. 150; 26 L. J. C.196) ; as for a mistake therein 
male by the foreign Court in English law (Novel/i v. Rossi, 2 B. & Ad. 
757 ; and see Custriquev. Imrie, 8 C. B. N.S. 405 ; 30 L. J. C. P. 177) ; or 
fur repudiating English law where it is necessary to decide the case (Stimp- 
son v. Fogo, 1 Johns. & 11.18; 1 H. & M. 195; 29 L. J. C. 657 ; 32 Jb. 
249, Reimers v. Druce, supra ; and see Munroe v. Pilkington, supra) ; but 
not for an alleged mistake in its own law (Munroe v. Pilkington, supra). , 
And see further as to how far a foreign judgment is conclusive, and upon | 
what grounds it may be controverted, 2 Smuth’s L. C. 6th ed. 726; West- : 
lake's International Law, c. xii ; Reimers v. Druce, 23 Beav. 150; 26 L. 
J. C. 196 ; Simpson v. Fogo, 111.& M. 195; 32 L. J. C. 249. 

An appeal pending in the foreign Court is not a good plea to an action 
on a foreign judgment, though it may afford ground for staying execution 
in the action. (Musroe v. Pilkingfon, supra.) 

A declaration upon the judgment of a foreign Court need not state that 
the Court had jurisdiction over the parties or the cause (Robertson v. Struth, 


5 Q. B. 941), every presumption being neue in favour of a foreign judgment. 


(16. ; Henderson v. Henderson, 

Ag to the mode of proving foreign and colonial judgments, see 14 & 15 

one 3 4. 99, B. 7. Swen aes 7 xe Fea ne ary peeing 
nagar wok EK 2 
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the plaintiff by the judgment of the said Court, then having lawful 
jurisdiction and authority in that bebalf, recovered against the de- 
fendant the sum of £——, for a debt due from the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defen- 
dant, with legal interest thereon at five per centum per annum from 
- the —— day of , then last until payment, and the sum of £—— 

for costs of suit, which sums of money and interest the defendant 
was by the said Court adjudged and ordered to pay to the plaintiff; 
and the said judgment is still in force and unsatisfied. 

Like counts: Douglas v. Forrest, 4 Bing. 686 ; Cowan v. Braid- 
wood, 1 M. & G. 882; Patrick v. Shedden, 2 E. & B. 14. 

Count for costs awarded by a decreet of the Court of Session in 
Scotland in a suit for divorce: Russell v. Smyth, 9 M. & W. 810. 

Count on a judgment of the Court of Queen’s Bench in Ireland: 
Sheehy v. Professional Life Ass. Co., 13 C. B. 787. 

Count on a colonial judgment: Robertson v. Struth, 5 Q. B.941; 
on a decree of a colonial Court of Equity: Henderson v. Henderson, 
6 Q.B. 288. 








Count against a inember of a colonial banking company upon a 
Judgment obtained in the colony against the chairman ofthe company 
under a colonial Act: Bank of Australasia y. Harding, 9 C. B. 601; 
Bank of Australasia v. Nias, 16 Q. B. 717. 

Against a shareholder of a hanking company in India upon a 
judgment obtained in India against the secretary of the company under 
an Act of the Indian Legislature: Kelsall y. Marshall, 1C. B. N.S. 
241; 26L.J.C. P. 1. 


Count on an order of the judicial committee of the Privy Council 
for the payment of the costs in an appeal: Hutchinson v. Gillespie, 
11 Exch. 798 ; 25 L. J. Ex. 103. 


Lanny Tax. 





Action for the amount of land-tax by the person who has redeemed 
it against the person beneficially entitled to the land, under the Statute 
42 Geo. TIT. c. 116, s. 123: Ward v. Const, 10 B. & C. 635. 


ee coord 


LaNDLORD AND TENANT. 


Indebitatus Count for the Use of a House and Land (C. L. P. Act, 
1852, Sched. B. 9) (a). 


Money payable by the defendant to the plaintiff for the defen- 


(a) Use and Occupation.;—Undcr this count the plaintiff can recover 
rent, or a compensation by way of rent; for the period during which fhe 
defendant has occupied the plaintiff’s land, ete., under any tenancy created 
bysimple contract, express or implied, but not where the tenancy has been 
under a lease by deed. ~~" 

§ A contract to pay a fair compensation by way of rent for use and occupa: 
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dant’s use, by the plaintiff’s permission, of messuages and lands of 
the plaintiff. 





Indebitatus Count for the Use of Lodgings. 


Money payable by the defendant to the plaintiff for the defen- 
dant’s use, by the plaintiff's permission, of rooms and parts of a mes- 
suage [and furniture and goods therein] of the plaintiff. 


Indebitatus Count for Board and Lodging (a). 
Money payable by the defendant to the plaintiff for board and 


tion is implied by law from the fact that lands, etc., belonging to the plain- 
tiff have been occupied by the defendant by the plaintiff’s permission ; the 
amount of compensation in such case depends on the value of the premises 
and on the duration of the occupation. As soon as the occupation ceases | 
the implied contract ceases; and us no express time is limited for payment, | 
the compensation accrues due from day to day. (Gibson v. Kirk, 1 Q.B. 
850; Churchward v. Ford, 2 H.& N. 446; 26 L. J. Ex. 354; Sloper v. 
Saunders, 29 L. J. Ex. 275.) An imphed contract is, of course, negatived 
by an express agreement on the same matter; and the amount of rent and 
time of payment would then be determined by the agreement. 

This form of action lies either at common law or under the statute 
11 Geo. II. c. 19, 5. 14. (Gibson v. Kirk, supra.) By this Act it is pro- 
vided that the landlord, where the agreement is not by deed, may recover 
a reasonable satisfaction for the lands, etc., held or occupied by the defen- 
dant in an action on the case (meaning assumpsit) for the use and occu- 
pation of what was so held or enjoved ; and if in evidence any parol demise 
or agreement (not being by deed) whereon a certain rent was reserved, 
shall appear, the plaintiff shall not therefore be nonsuited, but may make 
use thereof as evidence of the quantum of the damages to be recovered. 

The mere fact of the plaintiffs ownership of the land, etc., and of the :- 
occupation by the defendant, is sutlicient primd facie evidence of a contract 
to support this action. (2Hellier vy. Sileor, 19 L. J. Q. B. 295; Churchward 
v. Ford, 2 WL. & N. 446; 26 L. J. Ex. 354.) But the presumption from 
such evidence muy be rebutted by showing that the occupation was adverse 
to the consent of the plaintilf, or that it was under a contract: with a third 
party, a stranger to the plaintiff, or any circumstances which are inconsis- 
tent with a contract between the plaintiffand the defendant. (Churchicard 
v. Ford, supra; Coav. Knight, 18 C.B. 645; 25 L.3.C. P. 314; Turner 
v. Cameron Coal Co., 5 Ex. 932; Sloper v. Saunders, 29 L. J. Ex. 275 ; 
Levy v. Lewis, 6 C. B.N. 8S. 766; 30 L. J.C. P. 141.) A tenant or party }? 
claiming under him cannot dispute the title of the landlord from whom he | 
received possession, but he may show that the title has determined. (See |‘ 
London and North-Western Ry. Co. v. West, L. R. 2°C: P7552.) ~ 

The assignee of the reversion may maintain this action (Rennie v. Robin- | 
son, 1 Bing. 147; Standen v. Chrismas, 10 Q. B- 135), but can only recover | 
in respect of the use and occupation subsequent to the assignment. (Jor?z- 
mer v. Preedy, 3 M. & W. 602.) So also the assignee of a mortgagor who ' 
has let a tenant into possession after the mortgage. (Hickman v. Machin, 
4H. &N. 716; 28 L. J. Ex. 310.) The action will also lie against the 
assignee of a tenancy created by simple contract who has occupied the pre- 
mises. (How v. Kennett, 3 A. & EK. 659.) 

Under the former rules of pleading, a count for rent on a demise was not 
allowed together with a count for use and occupation for the same rent 
(drden v. Pullen, 9 M. & W. 480) ; but see ante, pp. 10, 11. 

(a) A contract for board and lodging is not a contract for an interest in |, 
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lodging, washing, attendance, and other necessaries and guods, by 
the plaintiff found and provided for the defendant at his request. 


Indebitatus Count for the Use of a Fishery (C. L. P. Act, 1852, 
Sched. B. 10). 

Money payable by the defendant to the plaintiff for the defen- 

dant’s use, by the plaintiff's permission, of a fishery of the plaintiff. 


For the use of veins of minerals: Jones v. Reynolds, 4 A. & E. 
805. 

For the use of pasture and eatage of grass let by the plaintiff to 
the defendant: Sutton v. Temple, 12 M. & W. 52; and see ante, 
p. 54. 

For the use of a watercourse: Davis v. Morgan, 4B. & C. 8. 


Action against corporations for use and occupation: Lowe v. 
London and N.-W. Ry. Co., 18 Q. B. 632; Finlay v. Bristol and 
Ereter Ry. Co., 7 Ex. 409. 

By churchwardens and overseers for the use and occupation of 
parish property, under 59 Geo IMT. ¢. 12, 8.17: Rumball v. Munt, 
8 Q. B. 382; Hardon v. Hesketh, 4 U1. & N.175; 28 L.J. Ex, 137. 


By an Executor or Administrator for Use and Occupation before 
and after the Death. 


(Commence with one of the forms, antc, pp.17,19.) Money payable 
by the defendant to the plainuff, as executor [ur administrator] as 
aforesaid, for the defendant's use, in the lifetime of the said C. D. 
and by his permission, of a messuage and lands of the said C. D., 
and for the defendant's use after the death of the said C. D., by the 
permission of the plaintiff as executor [uy administrator] as afore- 
said, of a messuage and lands of the plaintiff as executor _or admi- 
nistrator} as aforesaid. 





Against an Executor or Administrator for Use and Occupation by 
the Deceased (a). 


(Commence with one of the forms, antec, pp. 18, 21.) Money pay- 
able by the defendant. as executor {or administrator] as aforesaid. 
for the use by the said G. 77, by the permission of the plaintiff, of 
a messuage and lands of the plaintiff. ; 


land within the Statute of Frauds, 29 Car. 11. c. 3, 8. 4, and need not be 
in writing. (Wright v. Stavert, 2 FE. & E. 721; 29 L. J. Q. B. 161.) 

(a) The common count for use and occupation will not lic against an 
executor or adminigfrator in his representative capacity in respect of ovcu- 
pation by him since the decease. In respect. of auch occupation he ean be 
charged in this form of action in his own right only. (Wigley v. Ashton, 3 
B.& Ald. 101; Atkins v. Humphrey, 2 C. 13.654.) As to the liability of 
the executor or administrator, and the mode of suing when a term vested in 
the testator devolves on him, see post, p. 212, n. (a). 
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Count upon a Lease for Rent. (C. L. P. Act, 1852, Sched. B. 23) (a). 


That the plaintiff let to the defendant a house, No. 401, Picca- 
dilly, for seven years, to hold from the day of ——, a.p. ——, 
at a year, payable quarterly, of which rent quarters are 


due and unpaid. 
A like count: Ward v. Lumley, 5 H. & N. 656; 29 L. J. Ex. 











A like count by the assignee of the rent reserved: Allen v. Bryan, 
§ B. & C. 512. 


Count for rent upon a tenancy in fee subject to a rent-charge : 
Hardon vy. Hesketh, 4H. & N.175; 28 L. J. Ex. 137. 


Count upon a Covenant for Rent (b). 


That the plaintiff by deed let to the defendant a house and land, 
to hold for years, from the day of ——, a.p. , at the 
yearly rent of £ , payable quarterly, and the defendant by the 














(a) Under this count the plaintiff can recover rent accrued due under 
a demise, whether by deed or by simple contract, and whether there has 
been an actual occupation under the demise or not. (1 Wms. Saund. 202 a, 
n. (1).) As to when it is not applicable, see the next note (4), infra. 

By the common law it was not required that a demise of land, or of any 
corporeal hereditament, should be in writing. By the Statute of Frauds, 
29 Cur. II. ¢. 3, as. 1, 2, all leases, estates, interests of freehold, or terms ol 
years, or any uncertain interest m any lands or hereditaments, not put in 
writing, and signed by the parties so inaking the same, or their agents 
lawfully authorized by writing, shall have the effect of leases or estates at 
will only ; except leases not exceeding the term of three years from the 
making thereof, whereupon the rent reserved to the landlord during such 
term shall amount unto two-third parts at least of the full improved value 
of the thing demised. 

And now by the statute 8 & 9 Vict. c. 106, 8.3, it is enacted that a lease 
required by law to be in writing, of any tenenients Or hereditaments made 
after the lst October, 1845, shall be void at law unless made by deed. 
An instrument, void asa lease under the statute, may be good as an agree- 


ment fora lease. (Bond vy. Rosling, 1 BL XS: 371; Rollason ¥: Leon, 7H. 
&N, 73.) : 


A lease of incorporeal hereditaments, as a lease of a right of shooting 
(Bird v. Higginson, G6 A.“& “EK. 824), or a lease of tithes (Gardiner vy. 
Williamson, 2 B. & Ad. 336) is, and was always, Yequired to _be by deed 
otherwise it is void. But if an incorporeal hereditament has been use 
ald enjoyed under a license for which the defendant agreed to pay, the 
plaintiff may sue for the money due on the executed consideration. (Thomas 
v. Fredricks, 10 Q. B. 775; and see Bird v. Higginson, supra.) 

The action on the demise will lie notwithstanding the deed creating 
it has subsequently been cancelled, and the demise may be proved by the 
cancelled deed. (Ward vy. Lumley, 5 H. & N. 696; 29 L. J. Ex. 322.) 

(6) This count lies against a lessee on an express covenant, notwith- 
standing an assignment of the lease and acceptance by the landlord of the 
assignee as his tenant (1 Wms. Saund. 240; 2 Wms. Saund. 302, n. (5) ) ; 
under those circumstances the lessee would not remain liable on the mere 
reservation of rent in the lease. (Wadham v. Marlowe, 8 East, 314; 1 H. 
Bl. 437; 1 Wms. Saund. 241 c.) 
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said deed covenanted with the plaintiff to pay him the said rent as 
aforesaid ; and quarters of the said rent are due and unpaid. 
Like counts: Haldane v. Johnson, 8 Ex. 689; Smith v. Humble, 
15 C. B. 321; Johnson v. Gibson, 1 E. & B. 415; Houghton v. 
Kenig, 18 C. B. 235. 
; On a covenant in gross to pay rent: Pargeter v. Harris, 7 Q. B. 
08. 





Landlord against Tenant for not keeping the Premises in Tenant- 
able Repair. 


That the defendant became and was tenant to the plaintiff of a 
messuage and premises of the plaintift, upon the.terms that the de- 
fendant should, during the said tenancy, keep the said messuage and 
premises in tenantable repair, order, and condition; and the defen- 
dant, during the said tenancy, did not keep the said messuage and 
premises in tenantable repair, order, and condition. 

Like counts: Richardson vy. Gifford, 1 A. & E.52; Burilett v. 
Withers. 7 A. & E. 136. 

A like count specifying the nature of the repair: Dietrichsen v. 
Giubiler, 14 M. & W. 845; stating special damage tn consequence 
of inability to let: Woods v. Pope, 1 Bing. N.C. 467; against er- 
ecutors of deceased tenant: White v. Nicholson, 4 M. & G. 96. 


For not using the Premises ina Tenant-like manner (a). 


That the defendant beeame and was tenant to the plaintiff of a 
messuage and premises of the plaintiff!’ [and of furniture and goods 
of the plaintiff therein?, upon the terms that the defendant should 
during the said tenancy use the said messuage and premises [and 
furniture and goods} in a tenant-like and proper manner; and the 
defendant, during the said tenancy, used the said messuage and 
premises [and furniture and goods] in an untenant-like and impro- 
per manner. 

Like counts: Bickford v. Parson, 5 C. B. 920; Morrison v. 
Chadwick, 7 C. B. 266; Standen y. Chrismas, 10 Q. B. 135; and 
see post, Chap. III, ‘ Waste.” 


For not delivering up the Premises in good 

That the defendant became and was tenant to the plaintiff of a 
messuage and premises of the plaintiff for a term of rears from 
the day of , A.D. , upon the terms, amongst Bes things. 
that the defendant should, at the expiration of the said term, deli- 
ver up to the plaintiff the said messuage and premises, with all fix- 
tures thereon, in the same state and condition as they were in at 
the time of the defendant becoming such tenant as aforesaid, rea- 
sonable wear and tear only excepted; and the said term expired, 
and all conditions were performed, and all things happened, and all 














@ 

(a) This count is founded on a condition implied by law from the mere 
fact of the tenancy, in the absence of any express agreement on the subject ; 
but the contract to repair, on which the last precedent is framed, is not 
implied (Standen v. Chrismas, 10 Q. B. 135; and see Granger v. Collins, 
6 M. & W. 488) ; the two counts may be joined in the same declaration. 
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times elapsed, necessary to entitle the plaintiff to a performance by 
the defendant of the said terms; yet the defendant did not, at the 
expiration of the said term, deliver up to the plaintiff the said 
messuage and premises, with all the fixtures thereon, in the same 
state and condition as they were in at the time of the defendant 
becoming such tenant as aforesaid, reasonable wear and tear only 
excepted. 


Lessor against Lessee upon a Covenant tu Repuir. (C. L. P. Act. 
1852, Sched. B. 24 (a).) 


That the plaintiff by deed let to the defendant a house, No. 401, 
Piccadilly, to hold for seven years from the day of , A.D. 
; and the defendant by the said deed covenanted with the 
plaintiff well and substantially to repair the said house during the 
said term [according to the covenant], yet the said house was, during 
the said term, out of good and substantial repair. 

A like count stating as special damage the plaintiff's inability to 
let the premises by reason of the want of repair: Woods v. Pope, 1 
Bing. N.C. 467. 

A like count, and for not yielding up in repair: Rawlings v. 
Morgan, 18 C. B. N.S. 776; 34L. J.C. P. 188. , 











Lessor against Lessee upon a Covenant to Repair, subject to certain 
Exceptions. 


That the plaintiff by deed let to the defendant a house, to hold 
for —— years from the day of ——., a.D. , and the de- 
fendant by the said deed covenanted with the plaintiff to keep the 
said house in good and substantial repair during the said term, ca- 
sualties by fire or tempest [ete. according to the covenant | excepted ; 
yet the said house during the said term was not in good and sub- 
stantial repair, although no casualty by fire or tempest [efc. accord- 
ing to the covenant] happened thereto. [Zhe covenant should be 
stated accurately with all the exceptions contained in it, as, casualties 
by fire, ete. (Browne v. Kuill, 2 B. & B. 395); reasonable wear and 
tear (Wright v. Goddurd, 8 A. & E. 144); and the breach must 


Sollow the terms of the covenant tn this respect. ] 








(a2) In an action by a landlord against a tenant for breach of a promise 
or covenant to keep the demised premises in repair, the measure of da- 
magee, during the continuance of the lease, is the diminution in yalue of 
the reversion (Turner v. Lamb, 14 M. & W. 412; Doe v. Rowlands, SC, 
& P. 734; Sinith v. Peat, 9 Ex. 161); but where the lease is determined, 
as by forfeiture, the measure of damages is the sum it would ‘cost to put 
thé premises in the state-of Yepair agreed upon. (Clow v. Brogden, 2M. & 
G. 395 “Davies v. Underwood, 2 H. & N.570; 27 L. J. Ex. 118.) The 
amount of the damages also depends upon the condition of the premises 
at the time of the demise, the extent of the tenant’s liability being con- 
strued with regard to that condition. (Stanley v. Towgood, 3 Bing. N. C. 
4; Burdett v. Withers,7 A. & BE. 136; Payne v. Haine, 16 M. & W. 541.) 
Where the reversioner after the expiration of the lease granted a new lease 
on the terms of pulling down the house and building a new one, it was held 
that the jury were not obliged to give merely nominal damages. (Rawlings 
y. Morgan, 18 C. B. N.S. 776; 3841. J. ©. P. 185.) 

K 3 
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Lessor against Lessee upon a Covenant to Repair, showing the 
Covenant and Breach fully set out (a). 


That the plaintiff by deed let to the defendant a house, No. 401, 
Piccadilly, to hold for a term of twenty-one years from the 
day of , A.D. , determinable in the meantime as therein 
mentioned. and the defendant by the said deed covenanted with 
the plaintiff that the defendant, would at all times during the 
said term, when, where, and as often as occasion should require 
(casualties thereto by fire or tempest only excepted), well and sub- 
stantially repair, maintain, tile, alee paint, pave, cleanse, empty, 
and keep in repair the said house thereby demised, and all the glass, 
windows, window-frames, window-shutters, wainscots, floors, stairs, 
partitions, paper and ceilings, and every part of the inside of the 
said house, and also all the walls, rails, fences, pavements, sinks, 
drains, wells, and watercourses thereunto belonging, and also paint 
or cause to be painted, with two coats of oil colour, in a good and 
workman-like manner, all the wood and iron-work on the outside of 
the said house once in every third year of’ the said term, and all the 
wood-work and parts usually painted on the inside thereof once in 
every seventh year of the said term; [and the said house, with the 
glass, windows, window-frames, window-shutters, wainscots, floors, 
stairs, partitions, paper, and ceilings, and every part of the inside of 
the said house, and also all the walls, rails, fences, pavements, sinks, 
drains, wells, and watercourses thereunto belonging, being so well 
and substantially repaired, maintained, tiled, glazed, painted, paved, 
cleansed, emptied, and kept in repair as afvresaid (except as afore- 
said), should and would at the end, expiration, or other sooner de- 
termination of the said term, which should first happen, peaceably 
and quietly leave, surrender, and yield up to the plaintiff, together 
with all doors, locks, keys, bolts, bars, staples, hinges, hearth-stones, 
marble and other chimney-pieces, slabs, shutters, fastenings, wain- 
scots, partitions, pipes and gutters of lead, shelves, dressers, and all 
other erections, buildings, improvements, fixtures, and things then 
in, upon, about, or affixed to the said house]; and although no 
casualty by fire or tempest happened to the said house or premises, 
yet the defendant did not at all times during the said term, when, 
where, and as often as occasion required, well and substantially re- 
pair, maintain, tile, glaze, paint, pave, cleanse, empty, and keep in 
repair the said house and premises as aforesaid, and did not paint or 
cause to be painted with two coats of oil colour, in a good and work- 
manlike manner, once in every third year of the said term all the 
wood and iron-work on the outside of the said house, nor once in 
every seventh year of the said term all the wood-work and _ parts 
usually painted in the inside thereof; [and the defendant at the ex- 
piration of the said term, which had not sooner determined, left, 
surrendered, and yielded up to the plaintiff the said house and pre- 
mises, without the same being so well and substantially repaired. 
maintained, tiled, glazed, painted, paved, cleansed, emptied, and 
kept in repair as aforesaid]. 











(2) The covenant to repair absolutely and the covenant to repair after 
notice are generally distinct and independent covenants. (Baylis v. Le Gros, 
4C. B. N.8. 637; Roe v. Paine, 2 Camp. 520.) It is usual in practice to 
declare on the absolute covenant only. 
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Count by assignee of term against lessor on a covenant by the lat- 
ter to repair, alleging special damage to the plaintiff in carrying on 
his trade and being obliged to remove: Green v. Eales, 2 Q. B. 225. 





Count by lessee against underlessee for breach of rovenant by the 
latter to repair, whereby the original lease was forfeited : Clow v. 
Brogden, 2 M. & G. 39. 

A like count with special damage arising from the original land- 


lord having sued the plaintiff: Walker v. Hutton, 10 M. & W. 249. 


Count upon an express agreement by the tenant to keep the pre- 
mises in repair on the same being first put into good repair by the 
plaintiff: Neale v. Ratcliff, 15 Q. B. 916. 

Like counts where the landlord agreed to find timber and bricks 
Jor the repairs: Martyn v. Clue, 18 Q. B. 661; Dean of Bristol v. 
Jones, 28 L. J. Q. B. 201. 

Count on a covenant by the tenant to repair, the tenant * taking 
sufficient houseboot, hedgeboot, gateboot,” etc.: Dean of Bristol v. 
Jones, 1 BE. & KK. 484, 


Lessor against Lessee upon a Covenant to Insure from Loss by Fire. 


That the plaintiff by deed let to the defendant a house, No. 401, 
Piccadilly, to hold for seven years from the day of , A.D. 
——, and the defendant by the said deed covenanted with the 
plaintiff that the defendant would, immediately upon the execution 
of the said deed, insure in the names as well of the plaintiff as of 
the defendant the said house thereby demised from and against all 
loss or damage by fire in the insurance office in London, or in 
some other insurance office to be approved of by the plaintiff, in a 
sum sufficient to cover the full value thereof, and keep the same so 
insured during the said term, and would upon request preduce to 
the plaintiff’ the policy or policies of insurance which should be so 
made, and the receipts for the premiums, duties, and charges which 
should from time to time be payable in respect of such insurance ; 
and that in default thereof the plaintiff should be at hberty to 
Insure the said house as aforesaid, and to pay all such premiums, 
duties, and charges as should be payable upon such insurance, and 
that the defendant would repay the amount thereof to the plaintiff ; 
yet the defendant did not, after the execution of the said deed, 
insure in the names as well of the plaintiff’ as of the defendant the 
said house from and against all loss or damage by fire in the —— in- 
surance office in London, or in any other insurance office approved 
of by the plaintiff, in a sum sufficient to cover the full value thereof, 
nor did he during the said term keep the said premises 80 insured 
as aforesaid, nor did he produce to the plaintiff, although requested 
by the plaintiff to do so, any such policy or receipt as aforesaid ; 
and the plaintiff afterwards, upon such default, insured the said 
house as aforesaid, and paid certain premiums, duties, and charges 
which became and were payable upon such insurance, of which the 
defendant had notice, and a reasonable time had elapsed for the 
pi eine of the amount thereof as aforesaid ; yet the defendant 
did not repay the amount thereof to the plaintiff. 
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Landlord against Tenant for not Cultivating a Farm according to 
the Custom of the Country, stating the Breach generally (a). 


That the defendant became and was tenant to the plaintiff of a 
farm and land, upon the terms that the defendant should use and 
cultivate the said farm and land during the said tenancy in a hus- 
bandlike manner according to the custom of the country where the 
same were situate; yet the defendant during the said tenancy did 
not use and cultivate the said farm and land in a husbandlike man- 
ner according to the said custom. 

Like counts: Harris v. Mantle, 3 T. R. 307; Powley v. Walker, 
5 T. R. 373; Earl of Falmouth v. Thomas, 1 C. & M. 89; Lord 
Hood v. Kendall, 17 C. B. 260; Martyn v. Clue, 18 Q. B. 661, 
where a general breach not specifying instances was held sufficient. 


Landlord against Tenant for not Farming according to the Custom 
of the Country, stating particular Breaches. 


That the defendant became and was tenant to the plaintiff ofa 
farm and land, upon the terms that the defendant should use and 
cultivate the said farm and land during the said tenancy according 
to the course of good husbandry and the custom of the country 
where the same were situate: vet the defendant did not use and 
cultivate the said farm and land during the said tenancy according 
to the course of good husbandry and the said custom in this. 
that he had more than one-half of the arable land of the said 
farm in corn; and that he neglected to have one-fourth part of 
the said arable land in seeds; and that he permitted only a small 

ortion and less than one-fourth of the said arable land to be in fal- 
ow or turnips; and that he sowed acres of the said arable 
land with two successive crops of wheat, and sowed acres of 
the said arable land with two successive crops of barley, the same 
being excessive and unreasonable crops for ate said land; and that 
he carried away from the said farm many cart-loads of straw and of 
dung and of manure which had arisen and heen made on the said 
farm during the said tenancy, and used and consumed the same 
elsewhere than on the said farm. 

Like counts: Legh v. Hewitt, 4 East, 154; Angerstein v. Hand- 
son, 1 C. M. & R789; Lord Hood v. Kendall, 17 C. B. 260. 








Counts for not farming according to the express terms of the de- 
mise: Lowndes v. Fountain, 11 Ex. 487; 25 L. J. Ex. 49; Hindle 
v. Pollitt, 6 M. & W. 529; Tooker v. Smith, 1H. & N. 732. 

On a covenant to pay increased rent for pasture lund if ploughed 
up or used for other purposes: Farrant v. Olmius, 3 B. & Aid. 692; 
Aldridge v. Howard, 4M. & G. y21. 


(2) From the mere fact of a tenancy of a farm, whether under a written 

_ or parol agreement, or under a lease by deed, the law implies a promise on 

the part of the terfant to cultivate it in a husbandlike manner, and accord- 

ing to the custom of the country where the saifie is situate; unless the ex- 

‘press contract is inconsistent with the custom. (Wigglesworth v. Dallison, 

1 Doug. 201; Powley v. Walker, 5 T. R. 373; Legh v. Hewitt, 4 East, 
154; Wilkins v. Woods, 17 L. J. Q. B. 319.) 
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On a covenant in a lease not to lop trees, under a penalty for each 

fa es a over and above the value of the tree: Hurst v. Hurst, 
x. 671. 

On a covenant in a lease not to sell or carry away manure under 
an increased rent for every ton so sold or carried away: Legh v. 
Lillie,6 H. & N. 165; 30 L. J. Ex. 26. 

On a covenant in a farming lease not to remove hay, straw, etc., 
growing on the farm during the last year of the tenancy: Gale v. 
Bates, 33 L. J. Ex. 225. 


Count on a covenant by the lessee to pay all rates, taxes, etc., pay- 
able in respect of the premises: Tidswell v. Whitworth, 36 L. J.C. P. 
103. [As to what is included in such covenant, see Ib.; Sweet v 
Seager, 2 C. B. N.S. 119; Waller v. Andrews, 3 M. & W. 312.] 


Lessee against Lessor for Breach of Covenant for Title (a). 


That the defendant by deed demised to the’ plaintiff a house, to 
hold for a term of years from the day of , A.D. ——, 
aud thereby covenanted with the plaintiff that at the time of the 
making of the said demise the defendant had full and lawful power 
and authority to demise the said house to the plaintiff for the said 
term as aforesaid; yet the defendant, at the time of the making of 
the said demise had not full or lawful power or authority to demise 
the said house to the plaintiff for the said term as aforesaid ; by 
reason whereof G. H. afterwards, and during the said term, lawfully 
entered into the said house and evicted the plaintiff therefrom. 











Lessee against Lesser for Breach of a Covenant for quiet 
Enjoyment («). 


That the defendant by deed demised to the plaintiff a house, to 
hold for years from the day of , A.D. ——, at the 
rent thereby reserved, and subject to the covenants and conditions 











(a) Under a lease by deed, the word “demise” or “Jet,” or any equiva- 
lent words suilicient to constitute a lease import a covenant for title, and 
for quiet enjoyment ; unless there be an express covenant on either point, 
in which case no implication can be raised from such words. (Line v. Ste- 
phenson, 4 Bing. N. C. 678; 5 Bing. N.C. 183: Adams v. Gibney, 6 Bing. 
656, 666.) Such implied covenants are limited to the duration of the 
lessor’s estate, and cease upon its determination. (Adams v. Gibney, 6 Bing. 
i ; and see Williams v. Burrell, 1 C.B. 402; Penfold v. Abbott, 32 L. J. 

. B. 67.) 

Under a parol demise the law will imply a promise for quiet enjoyment, 
but not for good title. (Bandy v. Cartwright, 8 Ex. 913; Hall v. City of 
London Brewery Co., 31 L. J. Q. B. 257.) A similar promise is not im- 
plied in a mere agreement to demise (Brashier v. Jackson, 6 M. & W. 549) ; 
although in such an agreement there is an implied undertaking by the lessor 
that he has title to do so. (See post, p. 253.) There is no implied war- 
ranty in a lease of a hoe or land that it is reasonably fit for habita- 
tion or cultivation. (Suton v. Temple, 12 M. & W.52; Hart v. Wind- 
sor, Ib. 68; and see Keates v. Earl Cadogan, 20 L. J. C. P. 76; Lucas 
vy. James, 7 Hare, 410.) Although it may be different where there is a 
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therein contained, and the defendant thereby covenanted with the 
plaintiff that he the plaintiff, his executors, administrators, and as- 
sizys, paying the yearly rent thereby reserved, and performing and 
observing the covenants therein contained by him and them to be 
performed and observed, should and lawfully even peaceably and 
quietly hold, use, and occupy the said house for the said term with- 
out any lawful denial, let, hindrance, molestation, or interruption 
whatsoever of or by the defendant, his heirs or assigns, or any per- 
son or persons claiming through, under, or in trust for him; and all 
conditions were fulfilled, and all things happened, necessary to en- 
title the plaintiff to maintain this action for the breach hereinafter 
mentioned ; yet after the making of the said demise, and during the 
said term, G. H. then lawfully claiming the said house through and 
under the defendant, and having a good title to the same and to the 
eee thereof through | under him, entered into the said 
ouse and evicted the plaintiff therefrom. 

Like counts: Dawson v. Dyer, 5 B. & Ad. 584; Carpenter v. 
Parker, 3 C. BL N.S, 206; 27 L. J.C. P. 78; Stanley v. Hayes, 
3 Q. B. 105. 

for a breach of covenant for quiet enjoyment in a lease for lives : 
Evans v. Vaughan, 4 B. & C. 26). 


Counts for breaches of promises of quiet enjoyment contained or 
amplied in contracts not under seal: Brashterv. Jackson, 6 M. & W. 
549; Messent v. Reynolds. 3C. B. 194; Bandy v. Cartwright, 8 Ex. 
913; Jinks v. Edwards, 11 Ex. 775; Penfold v. Abbott, 32 L. J.Q. 
B. 67; Hall v. City of London Brewery Co.,2 B. & 8. 737; 31 Ld. 
Q. B. 257 ; and see ante, p. 205, n. (a). 


Against a lessor on an aqreement not under seal for not giving 
possession: Cue v. Clay. 5 Bing. 440; Driry v. Macnamara, 5 E. 
& B.612; 25 L. J. Q. B. 5. : 

By an undertenant against his immediate landlord for not in- 
demnifying kim against the non-payment of rent, and a distress by 
the superior landlord, see ante, p. 179. 


Landlord against Tenant for not giving up Possession at the 
Expiration of the Term. 

That the defendant became and was tenant to the plaintiff of a 
messuage of the plaintiff upon the terms, amongst other things, that 
the defendant should at the determination of the said tenancy give 
up possession thereof to the plaintiff; and the said tenancy was duly 
determined ; yet the defendant did not at the determination thereof 
give up possession of the said messuage to the plaintiff, whereby 
the plaintiff lost the use and profits of the said messuage, and in- 
curred expense in recovering possession of the same. 

Counts for double vulue or rent Jor not giving up possession, under 
the statutes Geo. II.: post, pp. 218, 216. 





mixed contract for letting a house and furniture. (Smith v. Marrable, 11 
M. & W. 5.) 

The measure of d&mages for a breach of coveffint for quiet enjoyment is 
the value of the lease. (Williams v. Burrell, 1 C. B. 402; Lock v. Furze, 
34L.3.C. P. 201; 35 Ld. 141.) 
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Assignee of Lessor against Lessee (a). 


That G. H., being seised in fee [or possessed for the residue of a 
term of years, commencing the day of ——, a.p. ——] of 








(a) Assiynees of Lessor and Lessee. |\—By the common law certain covenants 
run with the land, so as to attach the benefit or the burden of them to the 
assignee of the term, but not with the reversion, so as to pass the benefit or 
the burden of them to the assignee of the reversion ; and by the common law 
covenants are not assignable. (1 Wms. Saund. 240 a,n.(o0).) Consequently 
the assignee of the reversion could neither sue nor be sued upon a covenant in 
a lease. To remedy this inconvenience the statute 32 Hen. VIII. c. 34, gave 
an action to and against the assignee of the reversion. By s. 1 it was enacted 
that all persons, being grantees or assignees of any reversion, should have 
like advantage against the lessee and their assigns by action for not per- 
forming conditions, covenants, or agreements expressed in the indentures of 
lease, as the lessors and grantors, their heirs or successors, might have had ; 
and by e. 2, that all lessees of lands or tliir assigns should have like action 
and remedy against all persons having any gift or grant of the reversion of 
the lands so let, for any condition or covenant expressed in the indentures 
of their leases, as the same lessees might have had against the lessors, 
The statute only applies to leases by deed. (Brydges v. Lewis, 3 Q. B. 603; 
Standen v. Chrismas, 10 Q. B. 135; and see Bickford v. Parson, 5 C. B. 
920.) It applies to leases of incorporeal hereditaments, as a demise of a 
license to dig for minerals. (Martyn v. Williams, 1 H. & N.817; 26 L. J. 
Ex.117; Norral v. Pascoe, 34 L. J.C. 82.) Thestatute applies only to cove- 
nants which run with the land, as to which see Spencer's case, 5 Co. 18 a; 
8. C., 1 Smith’s L. C. 6th ed. 45; 1 Wms. Saund. 241 6, n. (ce); Fyryan v. 
Arthur, 1 B. & C. 410. 

In an action by the lessor, where the plaintiff declares upon a demise 
made by himself, he is not obliged to set out any title to the lands demised, 
but may rely on the deed alone (see count, ante, p. 201); but in an action 
by the assignee of the reversion the plaintiff must allege that the lessor was 
seised or possessed of some estate wlich would legally pass by assignment 
to the assignee. (1 Wins. Saund. 233 a.) The omission of the allegation of 
title in the Jessor is an informality, and would formerly have been ground for 
special demurrer. It may now be objected to by an application under the 
C. L. P. Act, 1852, 8.52. (Cuthbertsun v. Irving, 4 W. & N.742, 753; 6 H. 
& N.135.) The allegation of the lessor’s title to the demised premises is 
material, and may be traversed. (Carrick v. Blagrare, 1 B. & B. 531; 
Weld v. Baxter, 11 Ex. 816; 1 H. & N. 568; 25 L. J. Ex. 214; 26L.d. 
Ex. 112.) 

Upon the execution of a lease by the lessee, he is estopped from denying 
the lessor’s title, as recited in the lease. If the lessor’s title is not shown 
in the lease, the lessee is estopped from setting up any defence founded upon 
the fact that the lessor n7/ habuit in tenementis: and thus there arises, 
as between the lessor and lessee, a reversion in the lessor by estoppel. This 
reversion by estoppel in the lessor ia primd facie a reversion in fee simple 
which passes by descent to his heir, and by purchase to an assignee or 
devisee. (Cuthbertson v. Irving, 4 UW. & N. 742.) The lessee may rebut the 
primd facie presumption of the reversion being in fee simple by evidence 
consistent with the estoppel, as by showing that the reversion is an estate 
for years or for life, cte., but not by showing that the lessor had no estate 
at all, for this would be inconsistent with the estoppel. (Weld v. Baxter, 
11 Ex. 816; 1 H.& N. 568; 25 L. J. Ex. 214; 26 £6. 112.) 

The heir, or assignee, or devisee of a reversion by estoppel may sue upon 
the covenants in the lease. (Gouldsworth v. Knights, 11 M. & W. 337; 
Sturgeon v. Wingfield, 15 M. & W. 224; Doe v. Ongley, 10 C. B. 25; 
Spencer's Case, 1 Smith’s L. C. 6th ed. 45; Cuthbertson v. Irving, 4H. & N. 


i 
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a messuage and Jand, let the same by deed to the defendant, to hold 
for ears from the day of ——, a.p. ——, and the defen- 
dant by the said deed covenanted with the said G. H. and his assigns 
[state the covenant]; and afterwards during the said term the said 
G. H. by deed granted all his reversion of and in the said messuage 
and land to the plaintiff; and afterwards during the said term the 
defendant [state the breach}. 








Count by assignee of part of the demised premises against lessee : 
Twynam v. Pickard, 2%. & Ald. 105. 
'y assignee of lessor being a termor against lessee: Carvick v. 

Blagrave, 1 B. & B. 531; Webb v. Russell, 3 T. R. 393. 

By assignee of lessor, being tenant for life in right of his wife, 
against lessee: Phelps v. Prew, 3 E. & B. 430. 

By assignee of land against a lessee of an easement in the land upon 
a covenant in the lease: Martyn v. Williams, 1 H. & N. 817; 26 
L. J. Ex. 117. 


742; 28L.J. Ex. 306; 29 76.485.) Ifa want of title is shown in the lease, 
us in a lease by a mortgagor reciting the previous mortgage, both parties are 
estopped from asserting a legal reversion, and the covenant is a covenant in 
gross and is not assignable. (Pargeter v. Harris, 7 Q. B. 708; and see 
Saunders v. Merryweather, 3 H. & C. 902; 35 L. J. Ex. 113.) 

The assignee of the rent reserved in a leaae, without the reversion, may, 
upon the attornment of the tenant, maintain an action of debt for the rent 
(Robins v. Cox, 1 Lev. 22; Marle v. Flake, 3 Salk. 118); and it has been 
held that since the statute 4 Anne, c. 16,3. 9, which renders attornment un- 
necessary, such action is maintainable without attornment C4dlen v. Bryan, 
6 B.& 0.512; Williams v. Hayward, 28 L.3.Q. B. 374); where a termor 
underleases for a longer period than his term, reserving a rent, the rent 
so created is assignable, and the assignee may sue for the recovery of it. 
(Williams v. Hayward, supra.) 

Where the reversion consists of a term of years and it is assigned to 
the reversioner in fee, the reversion of the term merges in the reversion 
in fee, and at common law all the incidents and obligations of the reversion 
were extinguished and lost. (JFcbb v. Russell, 3 T. R. 393.) But now, by 
the Act to Amend the Law of Real Property, 8 & 9 Vict. c. 106, 8. Y, it is 
enacted that when the reversion expectant on a lease, of any tenements or 
hereditaments, of any tenure, shall be surrendered or merge, the estate 
which shall for the time being confer as against the tenant under the same 
lease the next vested right to the same tenements or hereditan.ents, shall, to 
the extent and for the purpose of preserving such incidents to and obliga- 
tions on the same reversion as but for the surrender or merger thereof 
would have subsisted, be deemed the reversion expectant on the same lease. 
(And see Spencer's case, 1 Smith’s L. C. 6th ed. 45.) 

Where a party is pleading his own title derived by assignment, he must 
deduce it step by step through the various mesne assignments, it being mat- 
ter within his own knowledge; but a party alleging title by assignment in 
his adversary (where the same reason does not apply) may plead it by a 
que estate, that is, by a general averment that the estute precedently laid in 
some other person vested in him by assignment. (Z/arris v. Beavan, 4 Bing. 
646 ; Devisley v. Custance, 4 T. R. 75; Steph. Pl. 7th ed. pp. 247-267.) 
This rule is not affected by the alterations in pleading introduced by the 
C. L. P. Acts; amd the course sometimes adopted in practice of a party 
pleading his own title by assignment generally is improper, and also inex- 
pedient, az it obliges the other party to traverse the whole title, instead of 
traversing only so mucli as may really be in dispute. 
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see the assignee of a rent: Williams v. Hayward, 28 L. J. Q. B. 
74. 


Executor or Administrator of Lessor possessed of a Term 
against Lessee (a). 


(Commence with one of the forms, ante, pp.17, 19.) That the said 
C. D. being possessed of a messuage for the residue of a term of 
—— years, commencing the day of , A.D. —— (4), let the 
same by deed to the defendant to hold tor —— years from the 
day of , A.D. , and the defendant by the said deed cove- 
nanted with the said C. D. [state the covenant]; and afterwards 
during the last-mentioned term, and in the lifetime of the said C. D., 
the defendant [state such breaches as occurred in the lifetime of the 
deceased], and afterwards during the last-mentioned term, and after 
the death of the said C. D., the defendant [state such breaches as 
occurred after thé death]. 

Like counts: Raymond vy. Fitch, 2 C. M. & R. 588; Baker v. 
Gostling, 1 Bing. N.C.19; Ricketts v. Weaver, 12 M. & W. 718; 
Martyn v. Clue, 18 Q. B. 661; 22 L. J. Q. B. 147. 

By executor of assignee of lessor against lessee: Dollenv. Batt, 


4C.B.N.8. 760; 27 L. J. C. P. 281. 

















Heir of Lessor against Lessee. 


That G. Z. being seised in fee of a messuage let the same by 
deed to the defendant, to hold for years from the day of 
, A.D. , and the defendant by the said deed covenanted with 
the said G. H. and his heirs {state the covenant’; and afterwards 
during the said term the said G. H. died, and thereupon the rever- 
sion in fee of and in the said messuage descended to the plaintiff as 
eldest son and heir of the said G. H.; and afterwards during the 
said term, and whilst the plaintiff was seised of the said reversion, 
the defendant (state the breach’. 

A ltke count: Alderman v. Neute, 4M. & W. 704. 














(a) Covenants which run with the land, as covenants to repair, etc., pass 
with the reversion to the heir or devisee, and not to the executor, unless 
the reversion passes to the executor as being for a termonly. The exé@Otor 
therefore cannot, in general, sue upon covenants running with the land. 
But in respect to damages caused to the personal estate of the testator 
exclusively by breaches of such covenants in his lifetime, and apart from 
the damages to the real estate, the executor may sue. (Aingdon v. Nottle, 
1M. & 8S. 355; Jones v. King, 4 M. & 8.188; 5 Taunt. 418; Raymond 
v. Fitch, 2 C.M.& R. 588; Ricketts v. Weaver, 12 M. & W.718.)) An 
executor can sue for rent accrued due to the testator, seised in fee or for 
life, in his lifetime by virtue of 32 Hen. VITI. ¢. 37. And by 11 Geo. IT. 
c. 19, s. 15, the executor of a tenant for life may sue for a proportion 
of the rent up to the time of his death, unless the lease was made under a 

ower. 

(4) Where the particulars of the lessor’s estate, being a termor, are not 
known, the following genera] form of averment may be used :—*“ That the 
said C. D. being possessed of a messuage for a term of years more than suf: 
ficient to enable him to make the lease hereinafter mentioned,” etc. (See 
~ “" y, Batt, 4C. B. N.S. 760; 27 L. J. C. P, 281.) 
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Devisee of Lessor against Lessee. 


That G. I. being seised in fee of a messuage, let the same by 
deed to the defendant, to hold for years from the day of 
, A.D. ——, and the defendant by the said deed covenanted with 
the said G. H. and his assigns, [state the covenant]; and afterwards 
during the said term the said G. HZ. died, having made his last will 
and thereby devised all his reversion in the said messuage to the 
plaintiff; and afterwards, during the said term, and whilst the 
plaintiff was seised of the said reversion, the defendant [stute the 
breach }. 

Like counts: Weld v. Barter, 11 Ex. 816; 1H. & N. 568; 25 
L. J. Ex. 214; 26 2b. 112; Wootton v. Steffenont, 12 M. & W. 129. 











By the devisee of the lessor aqainst the administrator of the lessee : 
Fovyan v. Arthur, 1 B. & C. 410. 
Count by the heir of the devisee of the lessor of part of the demised 
premises aguinst the lessee: Aldridge v. Howard, 4 M. & G. 921. 
By the grantee of the devisee of the lessur against the lessee: Ack- 
v. Pring, 2M. & G. 937. 


Legatee of Lessor against Lessee. 


That G. H. being possessed of a messuage for the residue of a 
term of —— years, commencing the day of , A.D. ——, let 
the same by deed to the defendant, to hold for —— years from the 
day of , A.D. ——, and the defendant by the said deed co- 
venanted with the said G. ZZ. and his executors and assigns [state 
the covenant}; and afterwards during the last-mentioned term the 
said G. Hf. died, having made his last will and thereby bequeathed 
all his reversion in the said messuage to the plaintiff, and appointed 
A. Z. executor of his said will, and the said AY Z., as such executor 
as aforesaid, duly proved the said will and assented to the said 
bequest ; and afterwards during the last-mentioned term, and whilet 
the plaintiff was possessed of the said reversion, the defendant [state 
the breach}. 














Count by a Remainderman upon a Lease made hy a Tenant for Life 
under a Power of leasing ina Will (a). 

That G. 77., being reised in fee of a messuage and land, devised 
the same by his last will to the use of J. A. during the life of the 
said J. K., and from and after his decease to the use of the plaintiff 
in fee, and the said G. HW. by his said will yave to the said J. K,, 
when he should be such tenant for life as aforesaid, power to demise 
the said messuage and land, at rack-rent, for any term of years ab- 
Bolute not exceeding twenty-one years, to take effect in possession 
according to the terms of the power]; and the said G. H. after- 
wards died so seised as aforesaid without having altered his said will, 


(a) This form may be adapted to frame declarations on covenants in 
ti eis under the Act to facilitate Leases of Settled Estates, 19 & 20 
ict. c. 120, 
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and afterwards the said J. X., whilst he was such tenant for life of 
the said messuage and Jand as aforesaid, by deed made in pursuance 
and by virtue of the said power demised to the defendant the said 
messuage and land at a certain rent, being a rack-rent for the same, 
to hold for the term of years absolute from the day of ; 
A.D. , to take effect in possession [showing a strict compliance 
with the terms of the power], and the defendant by the said deed co- 
venanted with the said J. X., his heirs and assigns [here state the 
covenant broken]; and after the making of the said demise and 
during the said term, the said J. K. died, and the plaintiff became 
Seised in fee of the reversion of and in the said messuage and land 
immediately expectant on the determination of the said term; and 
afterwards during the said term the defendant [here state the breach 
of the covenant |. 

Like count: Isherwood v. Oldknow, 3 M. & 8. 382; and see 
ry hl v. Humphreys, 4 A. & E.299; Greenaway v. Hart, 14C. B. 














Like count on a lease under a power contained in a marriage 


settlement: Yellowly v. Gower, 11 Ex. 274, 24 L. J. Ex. 289. 


Lessor against Assignee of Lessee upon a Covenant in 
the Lease (a). 


(Fenue local.) That the plaintiff by deed let to G. H. a mes- 
suage, to hold for —— years from the —— day of , AD. —, 
and the said G. I/., by the said deed, for himself and his assigns, 
covenanted with the plaintiff [state the corenant}; and afterwards 
during the said term all the estate of the said G. H. in the said 





(2) This count is sufficient against any person in whom the estate 
becomes so vested as to render him liable on the covenants ; as the executor 
or administrator of the lessee (Tremeere v. Morison, 1 Bing. N.C. 89; 
Wollaston v. Hakewill, 3 M.& G. 297; Johnson v. Gibson, 1 E. & B. 415) ; 
or an executor de son fort who has taken possession of the lease (Paul? v. 
Simpson, 9 QB. 365); or the assignee of the lease by way of mortgage 
(Williams v. Bosanguet, 1 B. & B. 238); or the assignees of a bankrupt 
lessee (Goodwin vy. Noble, 27 L. J. Q. B. 204); or churchwardens and 
overseers in whom the term has vested under 59 Geo. TIT. c. 12, 8. 17 
(Alderman v. Neate, 4M. & W. 704); and see ante, p. 208, n. 

The venue in this action is local, because the cause of action against the 
defendant arises from the covenant running with the land, that is to say, 
from the privity of estate, and not from any privity of contract between the 
lessor and the defendant. Where the statute 34 Hen. VIII. c. 34 (ante, p. 
207), applies, it transfers the privity of contract. (Thursby v. Plant, 1 Wms. 
Saund. 240.) The rules regulating the venue in this and the following actions 
are thus concisely stated in the note to Mostyn v. Fabrigas, 1 Smith’s L. C, 
6th ed. 651 :—“ The result of the statute 34 Hen. VITI.c. 34, coupled with *: 
the common law, is that the following actions, viz. lessor against lessee, lessee 
against lessor, assignee of reversion against lessee, lessee against assignee of . 
reversion, are fransitory ; while the following, viz. lessor against assignee! : 
of lessee, assignee of lessee against lessor, assignee of lessee against assignee 
of lessor, and assignee of lessor against assignee of lessee are local.” They . 
seem all to be comprised iu the general proposition, that wherever an as- — 
signee of the lessee is plaintiff or defendant, the action for breach of cove- 
‘eng local; in other cases it is transitory. (See 1 Wms. Saund. 240 a, 
nh. \(@). . 
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messuage vested in the defendant by assignment; and afterwards 
during the said term the defendant [state the breach]. 


Like count against the assignee of part of the demised premises : 
Ne ten v. Hakewill, 3 M. & G. 297; Curtis v. Spitty, 1 Bing. 
. C. 756. 
Count for rent against the assignees of an estate in fee subject to a 
rent-charge: Hardon v. Hesketh, 4H. & N.175; 28 L. J. Ex. 187, 


Lessor against Executor or Administrator of Lessee (a). 


(Commence with one of the forms, ante, pp. 18,21.) That the plain- 
tiff by deed let to the said G. H. a messuage, to hold for years, 
from the —— day of , A.D. , and the said G. H. by the 
said deed covenanted with the plaintiff [stale the covenant]; and 
afterwards during the said term and in the lifetime of the said G. H. 
the said G. H. [state such breach as occurred in the lifetime of the 
deceased |, and afterwards during the said term and after the death 


of the said G. H. the defendant [state such breach as occurred after 
the death}. 











(a) In actions by the landlord ugainst the executor of the deceased tenant 
for rent accrued due during the life of the tenant the executor is liable de 
bonis testatoris, and the action must be brought against him in his repre- 
sentative character. For rent accrued due after the death of the tenant, 
the executor may be charged de bonis testatoris, and sued in his representa- 
tive character; lie may also be sued in his own right as assignee of the 
term generally, and proof that he is executor is suflicient to support the 
allegation that the term vested in him by assignment (Wollaston v. Hake- 
will, 3M. & G. 297) ; but when he is thus charged in his own right as 
assignee generally, he may plead that he is executor ouly, and has never 
entered, if such is the fact (Zé. 320, 321; Hearsley v. Oxley, 2 HW. & C. 
896); or, if he has entered, he may-plead that he is assignee only as 
executor, and that the premises are of no value, or are of less value than 
the rent, admitting his lability pro tanfo, and that he las no other assets. 
(See post, Chap. V, “ Ececutors;” and see Wms. Exs. 6th ed. 1620; Jevens 
vy. Harridge, 1 Wms. Saund. 1, n. (i); Rubery v. Stevens, 1 B. & Ad. 241; 
Hornidye vy. Wilson, 11 A. & E. 655; Hopwood v. Whaley, 6 C. B. 744.) 

As to breaches of covenant, the executor of the tenant is, in general, 
liable de bonis testatoris, for breaches of covenant in the lifetime or after 
the death of the testator (Wms. Exs. 6th ed. 1617; Wollaston vy. Hake- 
will, 3 M. & G. 297, 320); and counts for such breaches may be joined. 
(Wilson v. Wigg, 10 East, 313.) And it seems that with respect to breaches 
of covenant after the death of the testator, the executor ia liable de bonis 
propriis as assignee of the term (Sleap v. Newman, 12 C. B. N.S. 116), 
except that with respect to covenants to pay rent his liability does not 
exceed what the property yields. (7’remeere v. Morison, 1 Bing. N, C. 89.) 

By the statute 22 & 23 Vict. c. 35, 5. 27, it is provided, that where an 
executor, after satisfying alk present liabilities under a lease of the testator, 
and setting apart a sufficient sum to answer any future claim in respect of 
any fixed and ascertained ¢um under the lease, has assigned the lease to a 
purchaser, and distributed the residuary estate, he shall no longer be pergo- 
nally liable in respect of any subsequent claim under the lease; but the 
rage ned follow the asseta distributed. (Sce Dodsun v. Samwell, 30 L. J. 

. 799. 
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Against executor of deceased lessee in his representative character 
upon a covenant to pay rent: Ackland v. Pring, 2M. & G. 987; 
and see Hopwood v. Whaley, 6 C. B. 744. 

Against executor of deceased tenant, charging him personally « - 
assignee of the term for rent: Hornidge v. Wilson, 11 A. & E. 645; 
Wollaston v. Hakewill, 3 M. & G. 297; Rubery v. Stevens, 4 B. & 
Ad. 241; Johnson v. Gibson, 1 E. & B. 415. 

Like counts on a covenant to repair: Perry v. Watts,3 M. & G. 
775; Penley v. Watts, 7 M. & W. 601. 


Lessee against Assignee of Lessor (a). 


That G. H. by deed let to the plaintiff a messuage, to hold for 
—— years from the day of ——, a.D. , and by the said 
decd the said G. H. for himself and his assigns covenanted with 
the plaintiff [state the covenant]; and afterwards during the said 
term all the reversion of the said G. H. in the said messuage vested 
in the defendant by assignment; and afterwards during the said 
term, the defendant [state the breach}. 

Like counts: Sturgeon v. Wingfield, 15 M. & W. 224; Flight v. 
Glossopp, 2 Bing. N. C. 125. 

Against executor of lessor for breach of covenant for quiet enjoy- 
ment: Adams v. Gibney, 6 Bing. 656. 








Assignee, Executor, Legatee, etc., of Lessee against Lessor. 


Counts by the assignee, executor, legatee, etc., of the lessee may 
be framed from the above precedents, stating the mode of assign- 
ment adapted to each case. The venue in such actions is local. 

Count by assignee of lessee against lessor for breach of covenant 
Sor quiet enjoyment : Brookes v. Humphreys, 5 Bing. N. C. 55. 

By assignee of lessee against lessor for breach of a covenant to 
supply the premises with water: Jourdain v. Wilson, 4B. & Ald. 

66. 


Assignee of Lessor against Assignee of Lessce. 


(Penue local.) That G. H., being seised in fee [or possessed for 
the residue of a term of years commencing on the day of 
, A.D. ] of a messuage, let, the same by deed to J. K., to 
hold for years from the ay of , A.D. , and by the 
said deed the said 7. X. for himself and his assigns covenanted 
with the said G. H. and his assigns [state the covenant]; and after- 
wards during the said term the said G. H. by deed granted to the 
plaintiff all the reversion of the said G. HZ. in the said messuage, 
and all the estate of the said J. A. in the said messuage vested in 
the defendant by assignment; and afterwards during the said term 
the defendant [state the breach]. 





























(a) This count ia sufficient against the heir of the lessor, or any person 
to whom the reversion passes by assignment in fact or in law, so as to ren- 
der him liable on the covenants. (Derisley v. Custance, 4 T.R.75; and see 
ante, p. 208, n.) 
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Like counts: Harris v. Beavan, 4 Bing. 646; Harley v. King, 2 
C.M.&R.18; Afinshull v. Oakes, 27 L. J. Ex. 194. 

By assignee of lessor against executor or administrator of lessee: 
Perry v. Watts, 3 M. & &. 775; Badely v. Vigurs, 4 EK. & B. 71. 

Count by executor of lessor against executor of lessee: Penley v. 
Watis, 7M. & W. 601. 





Assignee of Lessee against Assignee of Lessor. 


(Venue local.) That G. H. let by deed to J. A. a messuage, to hold 
for years from the day of , A.D. , and by the said 
deed the said G. H. for himself and his assigns covenanted with 
the said J. A. and his assigns [state the covenant]; and afterwarda 
during the said term the said J. A. by deed assigned all his estate 
in the said messuage to the plaintiff, and all the reversion of the 
said G. H. in the said messuage vested in the defendant by assign- 
eu aed afterwards during the said term the defendant Petate the 

reach }. 

Count by assignees in bankruptcy of lessee aqainst executor of 
assiqnee of lessur: Coward v. Gregory, 36 L. J.C. P.1; L.R.2C. 
P. 153. 














Assignee of Lessor, a Termor, aquinst Assignee of Lessce, showiny 
several mesne Ass 

(Venue leeal.) That G. 2. being possessed of a mersuage with the 
appurtenances for the residue of a term of years, commencing on 
the day of aD , let the same by deed bearing date 
the day of , A.D. , tod. A. and his assigns, to hold for 
years from the day of , A.D. , at the yearly rent 
of £——, payable [half-yearly | on the day of »and the 
day of , In every year during the last-mentioned term; and 
by the said deed the said J. A. for himself and his assigns, cove- 
nanted with the said G. H. and his assigns, that he the said J. KX. 
or his assigus, would pay to the said @. 27. or his assigns the said 
yearly rent [half-yearlv} as aforesaid ; and afterwards during the 
ast-raentioned term the said G. H. died, having made his last will 
and appointed 7. .W. and LV. QO. executors thereof, and the said 
LL. M. and .V. O. as such executors as aforesaid afterwards duly 
proved the said will, and thereupon being possessed as sucht execu- 
tors as aforesaid of the reversion which was of the said G. ZH. of 
and in the said messuage with the appurtenances by deed bearing 
date the day of , A.D.e———, assigned the said reversion to 
P. Q. and his assigns, and afterwards during the last-mentioned term 
the said P. Q. by deed bearing date the day of A.D. ’ 
assigned the said reversion to 22. S. and his assizns, and afterwards 
during the last-mentioned term the said #. S. died, having made 
his last will end thereby bequeathed the said reversion to 7’. U. and 
appointed him executor of Ins said will, and the said 7 U. duly 
jecres the said will and assented to the said bequeat and thereupon 
cing possessed ef the said reversion which was of the said #. S., 
of and in the said messuaye with the appurtenances, the suid 7° U. 
by decd bearing date the day of , AD. , assigned the 
said reversion to the plaintiff; and all the estate of the said J. K. 
in the said messuage with the appurtenances under and by virtue 
of the first-mentioned deed during the said term thereby granted, 
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vested in the defendant by assignment; and afterwards £ of the 
said rent for —— years [and a half of another year] of the said 
term granted by the first-mentioned deed, and which period of 
years [and a half of another year] had wholly elapsed after the said 
assignment of the said reversion to the plaintiff and the said assign- 
ment of the last-mentioned term to the defendant, became and still 
is due if arrear and unpaid to the plaintiff. 

See forms for framing statements of title: 2 Chit. Pl. 7th ed. 403. 








Count for Double Value under 4 Geo. ITI. c. 28, s. 1 (a). 


That the defendant was the tenant to the plaintiff of a messuage 
and land of the plaintiff for a term of years [or as tenant from year 
to year], and wilfully held over the said messuage and Jand after the 
determination of the said term, and after demand made and notice 
in writing given to the defendant by the plaintiff, as and being the 
defendant’s Jandlord as aforesaid and the person to whom the rever- 
sion of the said messuage and lands then belonged, for delivering 
the possession thereof to the plaintiff, and kept the plaintiff, then 





(2) By the statute 4 Geo. IT. c. 28, 8.1, it is enacted, “that in case 
any tenant or tenants for any term of life, ives or years, or other person or 
persons, who are or shall come into possession of any lands, tenements, or 
hereditaments, by, froin, or under, or by collusion with such tenant or 
tenants, shall wilfully hold over any lands, tenements, or hereditaments, 
after the determination of such term or terms, and after demand made, and 
notice in writing given, for delivering the possession thereof, by his or their 
landlords or lessors, or the person or persons to whom the remainder or 
reversion of such lands, tenements or hereditaments shall belong, his or 
their agent or agents thereunto lawfully authorized, then and in such case 
such person or persons so holding over shall, for and during the time he, 
she, and they shall so hold over, or keep the person or persons entitled out 
of possession of the said lands, tenements, and hereditaments as aforesaid, 
pay to the person or persons so kept out of possession, their executors, 
administrators, or assigns, at the rate of double the yearly value of the 
lands, tenements, and hereditaments so detained, for so long time as the 
sane are detained, to be recovered in any of His Majesty's Courts of 
Record, by action of debt, whereunto the defendant or defendants shall be 
obliged to give special bail, against the recovering of which said penalty 
there shall be no relief in equity.” 

The double value given by this statute is in the nature of a penalty 
given to the party grieved, and therefore must be sued for within two 
years, see post, Chap. V, “ Limitation.” The holding over mnet be wilful 
and contumacious, and not either by mistake or under a bond fide claim of 
right. (Soulsby v. Nering, 9 Enst, 310; Swinfen v. Bacon, 6 HW. & N. 184, 
846; 30 L. J. Ex. 33, 368.) A person to whom the landlord has granted a 
fresh lease, to commence at the expiration of the defendant’s term, is not 
A person entitled to the possession within the meaning of the Act, and 
cannot maintain this action. (Blatchford v. Cole, 5 C. B. N.S. 514; 28 L. 
J.C. P. 140.) 

A landlord may also sue his tenant for the special damage occasioned by 
the tenant holding over after the expiration of the tenancy, as for the 
damages which he is rendcred liable to pay to a third party to whom 
he has let the premises, and is unable to give possession in consequence of 
the tenant holding over. (Bramley v. Chesterton, 2 C. B. N.S. 592; 27 L. 


J.C. P. 23.) A ene! 
The action for double value is within the jurisdiction of the county 


court. (Wickham v. Lee, 12 Q. B. 521.) 
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being entitled to the possession thereof, out of the possession of the 
said messuage and land during the period of —— months after the 
determination of the said term, and after such demand made and 
such notice given as aforesaid ; whereby and by virtue of the statute 
in such case made and provided, the defendant became liable to pay 
to the plaintiff £——, as and being at the rate of double the yearly 
value of the said messuage and lands for and during the last-men- 
tioned period. 

Like counts: Poole v. Warren, 8 A. & E.582; Blatchford v. Cole, 
5C.B.N.S. 514; 28L. J.C. P. 140; Swinfen v. Bacon,6 H. & N. 
184, 846; 30 L. J. Ex. 33, 368. 
ne like count by tenants in common: Wilkinson v. Hall, 1 Bing. 

.C. 713. 


Count for Double Rent under 11 Geo. II. c. 19, s. 18 (a). 


That the defendant was the tenant to the plaintiff of a messuage 
and land, as tenant from year to year, at the yearly rent of £——, 
payable quarterly, and the defendant gave the plaintiff notice of hia 
the defendant's intention to quit the said premises at a time men- 
tioned in such notice, and the defendant did not accordingly deliver 
up the possession thereof at the time in such notice contained, but 
continued in possession thereof for a long time afterwards ; whereby 
and by force of the statute in such case made and provided the de- 
fendant became liable to pay to the plaintiff for the last-mentioned 
time double the rent which he should otherwise have paid for the 
said messuage and land, of which double rent £—— for —— 
quarters are due and unpaid. 

See a claim for double rent pleaded in an avowry: Johnstone v., 
Hudlestone, 4 B. & C. 922; Humberstone v. Dubois, 10 M. & W. 
765. 


Other counts relating to landlord and tenant: see “ Crops,” ante, 
p. 149; ‘‘ Indemnities,” ante, p. 179; “ Waste,” post, Chap. III. 


 @) By the 11 Geo. II. ¢. 19, s. 18, it is enacted, “that in case any tenant 

' or tenants shall give notice of his, her, or their intention to quit the 
premises by him or them holden, at a time mentioned in such notice, 
and shall not accordingly deliver up the possession thereof at the time 
in such notice contained, then the said tenant or tenante, his, her, or 
their executors or administrators, shall from thenceforward pay to the. 
Jandjord or landlords, lessor or leasors, double the rent or sum which 
he, she, or they should otherwise have paid, to be levied, sued for, and 
recovered at the same time, and in the same manner, as the single rent or 
sum before the giving such notice could be levied, sued for, or recovered ; 
and such double rent or sum shall continue to be paid during al] the time 
such tenant or tenants shall continue in possession as aforesaid.” 
_ The double rent given by this statute is not in the nature of a penalt 
like the double vatue under the statute 4 Geo. IT. c. 28, but may be foviad, 
sued for, and recovered in the same manner as the single rent. The 
statute applies only where the tenant had the power of determining his 

, tenancy by a notice, and has given a valid notice sufficient to determine it. 
(Johnstone v. Hudlestone, 4 B. & C. 922.) 
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Limitation, Statoures oF (a). 
ccaccmentieemeam 


LiquipaTep Damages (b). 





On a Covenant in a Deed of Sale of a Business, to pay liquidated 
damages in the event of Defendunt currying on the Business. 

That by a deed bearing date the day of , A.D. ——, 

made between the plaintiffand the defendant, the defendant assigned 


oe 














(a) A promise to pay a simple contract debt against which the period of 
limitation has run revives the liability from the date of the promise. The 
promise may be absolute or conditional ; and in the latter case the liability is 
not revived until the performance of the condition. Where the promise is 
absolute the declaration is framed upon the original debt. Where the pro- 
mise is conditional the declaration may be framed upon such conditional 
promise, and must then aver the performance of the condition and all the 
matters of fact necessary to show that the liability is revived absolutely (as 
in Lechmere v. Fletcher, 1 C. & M. 623; Waters v. Thanet, 2 Q. B. 757) ; 
but it is also sufficient to charge the original debt as absolute in the declara- 
tion, leaving the absolute renewal to be proved by the evidence (Hart v. 
Prendergast, 14 M. & W. 741, 746); and the latter mode of framing the 
declaration is more gencrally adopted ; and see post, Chap. V, “ Limitation.” 

(6) Liguidated damages ure a sum agreed upon in a contract by the par- 
ties themselves as the damages for a breach of it. 

A penalty is u sum named in a contract to be forfeited on a breach, 
not as an agreed valuation of the damages, but as a security for the due 
performance of the contract (per Lord Mansfield, Lote v. Peers, 4 Burr. 
2225, 2220; Kemble v. Farren, 6 Bing. 141, 148). 

As to whether a sum named in a contract to be paid upon a breach is 
liquidated damages or a penalty, and the rules which have been laid down 
for the construction of contracts in this respect, see Astley v. Weldon, 2B. 
& P. 346; Kemble v. Farren, 6 Bing. 141; Atkyns v. Kinnier, 4 Ex. 776 ; 
Reynolds v. Bridge, 6 E. & B. 628; 26 L.J.Q.B.12; Sparrow v. Paris, 
7H. & N. 594; 31 L. J. Ex. 137; Chitty on Contracts, 7th ed., p. 782 ; 
Leake on Contracts, p. 578. 

Upon the breach of a contract secured by a penalty the plaintiff may 
either sue for the penalty, assigning the breach—in which case he can 
recover the damage actually sustained, not exceeding the ymount of t 
penalty; or he may sue for aalguidated daiages ier the breach, to 
assessed by the jury irrespectively of the penalty. In the former case the 
recovery of the full penalty will be a satisfaction for all breaches of the 
contract, but in the latter the plaintiff may sue tofies quoties there are 
breaches, and recover a full indemnity. (See 8 & 9 Will. ITT. c. 11, anée, 
p. 97; per Lord Mansfield, Lowe v. Peers, 2 Burr. 2225, 2228 ; Winder v. 
Trimmer, 1 W. Bl. 395; Harrison v. Wright, 13 East, 343; Astley v. 
Weldon, 2 B. & P. 346; 1 Wuis. Saund. 58; per Bramwell, B., Betis v. 
Burch, 4 H. & N. 506, 510; 28 L. J. Ext 267, 269.) 

Where the plaintiff sues for liquidated damages the non-payment of the 
damages must be assigned as a breach of the contract, otherwise the count 
will be taken as claiming unliquidated damages, and the jury may assess a 
smaller sum (Hurst v. Hurst, 4 Ex. 571); where the contract is alterna- 
tive, either to do a thing or to pay a liquidated sum, the breach must nega- 
tive both the alternatives. (Legh or Leigh v. Lillie, 6 H. & N. 165; 30 
L. J. Ex. 25; explaining Hurst v. Hurst, supra.) 

The plaintiff cannot sue for the liquidated damages payable on a breach 
of the contract and also claim an injunction to restrain the breach; but 
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to the plaintiff all the interest, benefit, and profit, to be thenceforth 
made from the profession or practice of a surgeon and apothecary 
as theretofore carried on by the defendant at ——, or from any of 
the patients belonging thereto ; and by the said deed the defendant 
covenanted with the plaintiff, that the defendant would not at any 
time afterwards directly or indirectly, by himself or in co-partner- 
ship with any other person or persons, carry on or exercise the 
practice or profession of a surgeon and apothecary, or either of 
them, either by residing or by visiting any patient within the distance 
of three miles from the then place of business of the defendant, at 
aforesaid; and that, in case of any breach of the last-men- 
tioned covenant, the defendant would pay to the plaintiff the sum 
of £ , to be recovered against him as and for liquidated damages, 
and not as a penalty; and the defendant afterwards carried on and 
exercised the practice or profession of a surgeon and apothecary, 
within three miles of aforesaid, by visiting, within the said 
distance from that place, G. H., a patient of the defendant, in bis 
character, practice, and profession of a surgeon and apothecary ; yet 
the defendant has not paid to the plaintiff the said sum of £ 
Like counts: Rawlinson v. Clarke, 14 M. & W. 187; Green v. 
Price, 13 M.& W. 695; Mallan v. May, 11M. & W. 683; Hitch- 
cock v. Coker,6 A. & E. 438; Mercerv. Irving, E. B. & E. 563; 27 
L. J. Q. B. 291 ; Reynolds v. Bridge, 6 E. & B. 528; 26 L. J. Q. B. 16. 














Count on a contract for the services of the defendant as a commer- 
cial traveller, stipulating that if he travelled over the same ground 
Sor any other person he should pay the pluintiff a stated sum: Mum- 
ford v. Gething, 7 C. B. N.S. 305. 

Count ona covenant in a deed of dissolution of partnership between 
attorneys to pay liquidated damages if the defendant should 
practise contrary to the covenant: Galsworthy v. Strutt, 1 Ex. 659. 

Count on an agreement providing Jor the dissolutton of partnership 
as stage-coach proprietors, with a stipulation that the defendant 
should not run a coach within certain hours or should pay liquidated 
damages: Leighton v. Wales, 3 M. & W. 545. 

Count on a covenant in a lease, to pay a certain sum as increased 
rent for every acre converted into tillage: Farrant v. Olmius, 3 B. 
& Ald. 692; dldridge v. Howurd, 4M. & G. 921. 

Count on a covenant in a lease not to lop trees under a penalty for 
each tree so lopped: Hurst v. Hurst, 4 Ix. 571. 

Count on a covenant in a lease not to sell or carry away manure 
under an increased rent fur every ton so sold or carried away: Legh 


or Leigh v. Lillie, 6 H. & N. 165; 30 L. J. Ex. 25. 


Count on a promise, in consideration of the plaintiff loading goods 
on defendant's ship, that the ship should sail with or before any other 
ship under forfeture of half the freight: Sparrow v. Paris, 7 H. & 
N. 594; 31 L. J. Ex. 137. 

See forms of set-off of liquidated damages, post, Chap. V, “ Set-off.” 








| he may sue for unliquidated damages fora breach and also claim an injune- 
\ tion. (Carnes v. Nesbitt, 7. & N. 778; 30 L. J. Ex. 348.) On a bond 
conditioned not to carry ona business within certain limits or to pay liqui- 
,dated damages, an injunction may be granted to enforce the condition. 
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MANDAMUS. 


See post, Chap. III, “ Mandamus.” 


MarKet. See “ Tolls,” post, p. 260. 


MARRIAGE. 


-~ 


Cae 


See ‘‘ Husband and Wife,” ante, p. 171. 


For Breach of a Promise to Murry within a reasonable Time. 
(C. L. P. Act, 1852, Sched. B. 19.) (a) 


That the plaintiff and defendant agreed to marry one another ; and 
a reasonable time for such marriage has elapsed, and the plaintiff 
has always been ready and willing to marry the defendant; yet the 
defendant has neglected and refused to marry the plaintiff. 


For Breach of a Promise to Marry on a particular Day. 
(C. LZ. P. Act, 1852, Sched. B. 20.) 


That the plaintiff and defendant agreed to marry one another on 


(2) Mutual promises to marry are not agreements made upon considera- 
tion of marriage within the Statute of Frauds, 29 Car. IT. ¢. 3, 8. 4, and 
need not be proved by writing (/farrison v. Cage, 1 J.. Raym. 386); but 
promises to pay money in consideration of marriage are, and must be 
proved by writing. (See Shadicell vy. Shadwell, 9 C. B. N.S. 159; 30 L. J. 
C. P. 145.) A general promise to marry, without any express stipulation 
as to time, is a promise to marry within a reasonable time. (Harrison |! 
v. Cage, 1 L. Raym. 386; and see Short v. Stoae,8 Q. B. 358.) A pro- 
mise to marry made by a person who was already married at the time of ; 
making the promise, but of which the promisee had no notice, is binding, ' 
and an action may be maintained upon it. (Wild v. Harris, 7 C. B. 999; : 
Alillward v. Littlewood, 5 Ex. 775.) 

The marriage of one of the promising parties to a third party after the 
promise, though before the time for performance has clapsed, is a breach of 
the gontract, and entitles the other party at once to bring an action. (Short 
v. Stone, 8 Q. B. 358; Caines vy. Smith, 15 M. & W. 189.) 

An executor or administrator cannot sue for a breach of promise of mar- 
riage made to the testator or intestate, except perhaps in respect of special 
damage caused to the estate by the breach of contract. (Chamberlain v. 
Williamson, 2 M. & 8. 408.) 

In this action the jury may give damages for the injury to the feelings of 
the plaintiff, as well as for the loss of the marriage. (Sedgwick on Damages, 
2nd ed. p. 208; per Willes, J., Smith v. Woodfine, 1 C. B. N. 8. 660, 668 ; 
where see further as to tle measure of damages, and what may be given in 
evidence in aggravation and mitigation.) 

In this action the parties to the action are still not competent as wit- 
nesses, (See 14 & 15 Vict. c. 99, s. 4.) The county court has no jurisdic- 
tion in any action for breach of promise of marriage. (9 & 10 Vict. c. 95, 


s. 58.) 
L 2 


~ 


{ 


eel 


8. toe 
-s 


220 Counts tn Actions on Contracts. 


a day now elapsed ; and the plaintiff was ready and willing to marry 
the defendant on that day ; yet the defendant neglected and refused 
to marry the plaintiff. a 





For Breach of a Promise to Marry where the Defendant has 


married another Person. 


That the plaintiff and defendant agrced to marry one another ; and 
the plaintiff was always ready and willing to marry the defendant 
until the breach of the said agreement hereinafter mentioned ; yet 
the defendant, after the said agreement, married another person. 

Like counts: Caines v. Smith, 15 M. & W. 189; Short v. Stone, 
8 Q. B. 358. 





For Breach of a Promise to Marry, subject to the consent of another 
Person. 


That the plaintiff and defendant agreed to marry one another 
upon condition that G. H. would consent to the said marriage ; and 
the said G. H. consented to the said marriage, whercof the defen- 
dant had notice, and a reasonable time for such marriage afterwards 
elapsed, and the plaintiff has always been ready and willing to marry 
the defendant ; yet the defendant has neglected: and refused to marry 
the plaintiff. 


Ona Promise to Pay a Sum of Money in consideration of the 
Plaintiff marrying a particular Person, 


That in consideration that the plaintiff would marry G. H., the 
defendant promised the plaintiif to pay him £ whenever such 
marriage should have taken place; and the plaintiff afterwards 
married the said G. //., whereof the defendant had notice, and a 
reasonable time for such payment afterwards clapsed; yet the de- 
fendant has not paid the said £ to the plaintiff 

A like count, setting out the promise verbatim: Shadwell v. Shad- 
well, 6 C. B. N.S.679; 9 2b. 159; 30 L. J.C. P1456. 








Master anp SErvantT (a). 
Indebitatus Count by Servant against Master for Wages. 


Money payable by the defendant to the plaintiff for the work and 
services of the plaintiff by im done and rendered, as the hired ser- 

(a) The indcbitatus count is the appropriate form of action for the reco- 
very of wages due for work done under a contract of service. The common 
count for work would be sufficient. (See ante, p.40.) Where the cause of 
action is a wrongful dismissal, whereby the plaintiff has beon prevented from 
earning wages, the indebitatus count is inappropriate, and the plaintiff must 
declare specially. (Smith v. Hayward, 7 A. & E. 544; Brorham v. Wag- 
staffe, 5 Jur. 845 Ex.; Fewings v. Tisdal, 1 Ex. 295.) Even in the case 
of domestic servants, the month’s wages to be paid upon dismissal without 
warning are not claitable as wages, but only as compensation for dismissal, 
and are therefore not recoverable under the indebitatus count for wages. 
(Fewings vy. Tisdal, 1 Ex. 295.) An indebitatus count might, perhaps, be 
framed to recover them as a debt due under the contract upon the dismissal. 
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vant of and for the defendant, and otherwise for the defendant, and 
at his request, and for wages due from the defendant to the plaintiff 
in respect thereof. 


(East Anglian Ry. Co. v. Lythgoe, 2 L. M. & P. 221, 226.) So where the 
contract has been rescinded (Lamburn v. Cruden, 2 M. & G. 253), or where a 
servant has been dismissed (Turner v. Robinson, 5 B. & Ad. 789) after a cer- 
tuin period of service, but before any wages have accrued due under the 
contract, the plaintiff cannot recover for the services rendered, unless a new 
agreement to pay for such services can be established. (De Bernardy vy. 
Harding, 8 Ex. 822; and sce ante, p. 41.) 

In special counts the contract of service must be correctly described, | 
with all the qualifications and exceptions to which it is subject, otherwise | 
there will be a variance at the trial, under the plea of non assumpsit, which | 
will be fatal, if not amended. Thus, where the count alleged a contract of ' 
service for one year, and it appeared in evidence to be determinable by three |: 
months’ notice, the defendant, under the plea of non assumpsit, was held {| 
entitled to a verdict (Metzner v. Bolton, 9 Ex. 518); where the count: . 
alleged a contract of service from a certain day until determined by reason- 
able notice on either side, and the contract proved was a hiring from year. 
to year, it was held a fatal variance. (Lilley v. Elwin, 11 Q. B. 742.) 

A contract of service for an indefinite time is generally presumed, as } 
a matter of fact, to be a contract for a year; but there is no inflexible rule | 
of law to that effect. (Beeston v. Col/yer, 4 Bing. 309; Fawcett v. Cash, 5 
B. & Ad. 904; Barter v. Nurse, 6 M. & G. 935; Fairman v. Oakford, 5 
H. & N. 635; 29 L. J. Ex. 459.) 

In the hiring of menial or domestic servants there is a custom, presump. | 
tively forming part of the contract, that the servant may be disynissed with ‘ 
a mouth’s warning or a month’s wages. (Now/an v. Ablett, 2 C. M. & R. 54.) + 
This custom applies to a servant engaged as head gardener (ZU.), to a per- 
son hired to assist in garden and stables (Johnson v. Blenkensopp, 5 Jur. 
870), to a huntsman (Nicoll v. Greaves, 33 L. J. C. P. 259); but not to 
a governess. (7odd v. Kerrich, 8 Ex. 151.) In engagements of service in 
particular trades and businesses, the custom in the trade or business to de- || 
termine the contract by notice is incorporated into the contract, unless the. 
terms of the contract expressly or impliedly exclude the custom. (Metzner v. ' 
Bolton, 9 Ex.518; Parker y.Lbbetson, 4C. B.N.S. 346, 27 L. J.C. P. 236.) 

Where there is a contract of hiring for a year, the continuation of | 
the service at the expiration of the year, without further agreement 
expressly made, is evidence of a new contract for a year on the same 
terms. (Beeston v. Collyer, 4 Bing. 309.) Under such circumstances it’ 
seems that a new contract arises cach year, which is determined at the ex- 
piration of the year without notice. Where the partics contracted ‘for 
one whole year, and so from year to year, so Jong as the parties should re- 
spectively please,” it was held that the contract could not be determined b 
notice not ending with the current year. (Williams v. Byrne, 7 A. & K. 177) 
And in such case it would seem that reasonable notice is necessary to deter- 
mine it at the end of the current year. (Per Littledale, J., 7. 182.) Ai 
achoolmaster was engaged at an annual salary so long as, by mutual con- ! 
sent, he should retain the office, the appointment to be subject to termina- | 
tion by three months’ notice by either party; it was held that the notice - 
might be given at any time. (Ryan v. Jenkinson, 25 L. J. Q. B. 11.) ° 

A contract of service, “to be binding for twelve months certain, and , 
continue from time to time, until three months’ notice be given by either 
party to determine the same,” was held determinable at the expiration of . 
the first year by three months’ previous notice. (Brown v. Symons, 8 C. B. « 
N.S. 208; 29 L. J. C. P. 251.) 

See “The Master and Servants Act, 1867,” 30 & 31 Vict. c. 141, as to 
the contracts of service to which that Act applies. 
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By a Servant against his Master for refusing to receive him into 
his Service according to Agreement. 


That in consideration that the plaintiff would enter into the ser- 
vice of the defendant, and serve him for [one year] from the —— 
day of y A.D. , in the capacity of [clerk] to the defendant, 
at the wages of £—— a year, the defendant promised the plaintiff 
to receive him into the said service of the defendant and to retain him 
therein for the period and on the terms aforesaid ; and all conditions 
were fulfilled, and all things happened, and all times elapsed, neces- 
sary to entitle the plaintiff to be received and retained by the defen- 
dant in his said service in the capacity and on the terms aforesaid ; 
yet the defendant did not nor would receive the plaintiff into his said 
service and retain him therein for the period and on the terms 
aforesaid. 

Like counts: Leroux v. Brown, 12 C. B. 801; Hochster v. Detla- 
tour, 2 E. & B. 678. 








By a Servant against his Master for not receiving him into his 
Service, with Statement of Damage. 


That it was agreed by and between the plaintiff and the defendant 
that the plaintiff should enter into and continue in the service of the 
defendant, and that the defendant should receive and retain the plain- 
tiff in such service, in the capacity of [governess to the children of 
the defendant}, until the expiration of a reasonable notice to be 
given by either of them to the other to determine such service, at a 
salary at the rate of £—— a year to be paid by the defendant to the 
plaintiff in that behalf; and all conditions were performed, and 
all things happened, and all times elapsed necessary to entitle the 
plaintiff to be received and retained by the defendant in his said 
service in the capacity and on the terms aforesaid; yet the defen- 
dant did not nor would receive the plaintiff into his said service in 
the capacity and on the terms aforesaid; whereby the plaintiff lost 
the profits and emoluments which would have accrued to the plain- 
tiff from being received into and retained in the said service of the 
defendant as aforesaid, and was also deprived of the opportunity of 
being retained and employed by any other person, and remained 
out of service and unemployed for a lene time, and lost the benefit 
of divers expenses which the plaintiff necessarily incurred in and 
about entering into and preparing to perform the said agreement on 
the plaintiff's part. 


a Servant against his Master for awrongful Dismissal. 


That in consideration that the plaintiff would enter into the ser- 
vice of the defendant, and serve him for a year from the day of 
, A.D. {or until the service should be determined as here- 
inafter mentioned], in the capacity of [foreman], at the wages of 
per weck, the defendant promised the plaintiff to retain him 
in the said service in the capacity and on the terms aforesaid during 
the said year hor until the expiration of a reasonable notice to be 
given by the plaintiff or the defendant to the other of them to deter- 
mine the said service]; and the plaintiff entered into the said ser- 
vice in the capacity and on the terms aforesaid, and so continued 
therein for a part of the said year [or for a long time], and until the 
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breach of the said promise hereinafter alleged, and was always ready 
and willing to continue in the said service during the remainder of 
the said year [or until the said service should be determined as 
aforesaid), whereof the defendant always had notice; yet the de- 
fendant, before the expiration of the said year, [or without any such 
notice as aforesaid having been given by either the plaintiff or the 
defendant to the other of them to determine the said service, or be- 
fore the expiration of any such notice as aforesaid, |] dismissed the 
plaintiff from the said service, and refused to retain the plaintiff 
therein for the remainder of the said year [or until the said service 
should be so determined as aforesaid}; whereby the plaintiff was 
deprived of the wages and profits which he w ould have derived from 
being retained in the said service, and remained for a long time un- 
employed. [Under a special count for a wrongful dismissal, the 
plaintiff cannot recover wages accrued due for past services. If there 
be any claim for such wages, an indebitatus count should be added : 
Hartley v. Harman, 11 A. & E. 798; see ante, p. 220, note (a). ] 

Like counts: Metzner v. Bolton, 9 Ex. 518; Hart v. Denny, 1 
H. & N. 609; Horton v. M‘Murtry,5 H. & N. 667; Fairman v. 
Oakford, 5 H. & N. 635; 29 L. J. Ex. 459. 


Counts on yearly hirings for wrongful dismissal :—by a furm la- 
bourer: Lilley v. Elwin, 11 Q. B. 742; by a bailiff: Snelling v. 
Lord Huntingfield, 1 C. M. & R.20; by a gardener: Nowlan v. 
Ablett,2 C. M. & R.54; byaclerk to a merchant : Amorv. Fearon, 
9A. & EB. 518; by an agent toa manufacturer: Parker v. Ibbetson, 
4C.B.N.S.346; 27 L. J.C. P. 236; by a traveller and salesman: 
Spotswood v. Barrow, 5 Ex.110; Metzner v. Bolton, 9 Ex. 518; 
Hart v. Denny, 1 H.& N.609; Brown v. Symons, 8 C. B. N.S. 208; 
29 L. J.C. P. 251; by a warehouseman: Fawcett v. Cash, 5 B. & 
Ad. 904; by an accountant: Baillie v. Kell, 4 Bing. N.C. 638; by 
a teacher in @ school: Fillieul vy. Armstrong, 7 A. & E. 557; bya 
governess: Todd v. Kerrich, 8 Ex. 151; by a reporter to a newspaper : 
Dunn v. Murray, 9 B. & C. 780; Gould v. Webb, 4 E. & B. 933; 
Williams v. Byrne, 7 A. & E.177; by the editor of a periodical: 
Barter v. Nurse, 6 M. & G. 935; by an attorney: Emmens v. El- 
derton, 13 C. B. 495; by a superintendent on a railway: Hill v. 
Great Western Ry. Co., 10 C. BL N.S. 148. 


Counts on special contracts of hiring for various periods for 
wrongful dismissal: by a manager or foreman of manufacturing 
works: Lomax v. Arding, 10 Ex. 734;* Down v. Pinto,9 Ex. 327; 
Hartley v. Harman, 11 A. & E. 798; Cussons v. Skinner, 11 M. & 
W.161; Beckham v. Knight, 1M. & G.738; by a clerk to a ship- 
ping agent: Smith v. Thompson, 8 C. B. 44; by an attorney's ar- 
ticled clerk: Mercer v. Whall, 5 Q. B. 447 ; by a secretary: Wiliin- 
son Vv. Gaston, 9 Q. B. 137; by an editor of a newspaper: Cooper v. 
Blick, 2 Q. B.915; by a courier: Fischer v. Aide, 3 M.& W. 486; 
by an actor: Webster v. Emery, 10 Ex. 901; by @ seaman: Renno 
v. Bennett, 3 Q. B. 768; by a scene-painter: Harmer v. Cornelius, 
6 C. B. N.S. 236; 28 L. J.C. P.85; by a journeyman baker: Lush 
vy. Russell, 4 Ex. 637. 
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Count for refusing to permit the plaintiff to continue in the defen- 
dant’s service, under a special agreement of service: Cuckson v. 


Stones, 1 E. & E. 248; 28 L. J. Q. B. 26 


By a Domestic Servant entitled to a Month's Warning or a Month's 

Wages against his Master for awrongful Dismissal. (See ante, 

p- 220 n. (a).) 

That in consideration that the plaintiff would enter into the ser- 
vice of the defendant in the capacity of a domestic servant, and 
would serve him in that capacity until the service should be deter- 
mined as hereinafter mentioned, at the wages of £ per annum, 
the defendant promised the plaintiff to retain him in the defendant's 
service in the capacity and at the wages aforesaid until the expira- 
tion of a calendar month after notice given by the plaintiff or the 
defendant to the other of them to put an end to such service, and 
that in case the detendant should put an end to such service without 
such notice, he should pay to the plaintiff a proportionate part of 
such wages as aforesaid for a month; and the plaintiff accordingly 
entered into the said service of the defendant and has always been 
ready and willing to continue therein in the capacity and on the 
terms aforesaid, of which the defendant always had notice; yet the 
defendant wrongfully dismissed the plaintiff from the said service 
without any such notice as aforesaid, and without paving the plaintiff 
such proportionate part of the said wages as aforesaid ; whereby the 

laintitf was deprived of the wages and advantages which he would 
have derived from the said service, and has remained for a long 
time unemployed. 

A like count: Turner v. Mayon, 14 M. & W. 112. 





By a Servant against the Administrator of his Master on a Pro- 
mise of the latter to pay the Plaintiff a Sum of Money for re- 
maining tn his Service till his Death. 


(Commence with the form, ante, p. 21.) That the plaintiff was in 
the service of the said G. 7. in his lifetime, in the capacity of a do- 
mestic servant, at certain waves, and on the terms that such service 
should continue until either the plaintiff or the said G. Zf. should 
determine the same by giving to the other of them a calendar 
month's notice of his intention so to do; and thereupon in considera- 
tion that the plaintiff would continue in the service of the said G. 
H., in the capacity aforesaid, until the death of the said G. /Z, the 
said G. H. promised the plaintiff to pay him £——; and the plain- 
tuff accordingly continued im the service of the said G. H., in the 
capacity aforesaid, until the death of the said G. H., and all condi- 
tions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintiff to be paid the said sum of £—— ; 
yet the same remains due and unpaid to the plaintiff. 


By an employer against his servant for leaving the service before 
the term of service had expired: Lees v. Whitcomb, 5 Bing. 34; for 
quitting withvut notice: Messiter v. Rose, 13 C. B. 162. 

By a charterer of an emigrant ship against a surgeon retained to 
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serve on board in that capacity, for refusing to do so: Richards v. 
Hayward, 2 M. & G. 574. 


3y an employer against his servant for doing work under the 
gia negligently : Holmes v. Onion, 2C. B. N. 8.790; 26 L. J. 
. P. 261. 


MerpicaL ATTENDANCE. 





Indebitatus Count for Attendance, Medicines, ete. (a). 


Money payable by the defendant to the plaintiff for the work, 
care, and attendances of the plaintiff by him done and bestowed as 


(a) “The Medical Act,” 21 & 22 Vict. c. 90 (amended by 22 Vict. ec. 
21 and 23 Vict. c. 7), enacts by s. 31 that “every person registered 
under this Act shall be entitled, according to his qualification, to practise 
medicine or surgery, and to demand and recover in any court of law, with 
full costs of suit, reasonable charges for professional aid, advice, and visits, 
and the cost of any medicines or other medical or surgical appliances ren- 
dered or supplied by him to his patients; provided always, that it shall be 
lawful for any college of physicians to pass a bye-law to the effect that no 
one of their fellows or members shall be entitled to sue in manner afore- 
said in any court of law, and thereupon such bye-law may be pleaded in 
bar to any action for the purposes aforesaid commenced by any fellow or 
member of such college.” 

By s. 32, it is enacted that “after the Ist of January, 1859, no person 
shall be entitled to recover any charge in any court of law for any medical 
or surgical advice, attendance, or for the performance of any operation, or 
for any medicine, which he shall have both prescribed and supplied, unless 
he shall prove upon the trial that he is registered under this Act.” By 
8. 46, a copy of the Register is made evidence. 

The above section (32) refers to the evidence at the trial, and need not be 
pleaded. (Sce the decisions on the Apothecaries Act, 55 Geo. IIT. c. 194, 
8. 21, Morgan vy. Ruddock, 4 Dowl. 311; Shearwood vi Hay, 5 A. & E. 
383 ; Wagstaffe v. Sharpe, 3 M. & W. 521.) Tt does not apply to work 
done previous to the passing of the Act. (Wright v. Greenroyd, 1 B. & 8. 
758; 31 L.J.Q.B.4; Thistleton v. Frewer, 31 L. J. Ex. 230.) It applies 
not only in actions ugainst the patients who have received the attendance, 
but also in actions against persons who are sucd for the attendance received 
by others. (De la Rosa v. Prieto, 33 L. J.C. P. 262.) It applies to atten- 
dance given on board a foreign ship in an English port. (22.) Proof of re- ; 
gistration at the time of trial is sufficient, though the plaintiff was not regis- | 
tered at the time of the attendance or when the writ issued. (Zurner v. Rey- 
nall,14C. B. N.S. 28; 32 L. J.C. P. 164.) It seems that if one partner - 
of a firm can prove registration, the partners jointly may recover. (Zé.) 

Before the Act a physician by custom could not recover his fees in an 
action, without a special contract for payment. (Chorley v. Bolcot, 4T. R. 
317; Veitch v, Russell, 3 Q. B. 928; and sce Attorney-General v. College 
of Physicians, 1 J. & H. 561; 30 L. J. C. 757.) Under the statute a phy- 
sician duly reyistered may sue and recover without a special contract unless 
restrained by a bye-law. (Gibbon v. Budd, 2 H.& C.92; 32 L.J.Ex.' 
182.) The Royal College of Physicians hus passed a bye-law that “ no 


Fellow of the College shall be entitled to sue for professional aid rendered 
by him.” This Bye-Iaw does not extend to members. (See 32 L. J. Ex. 
182 n. (2).) — 

By the Act for regulating the practice of apothecaries, 55 Geo. ITT. c. 
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a physician [or surgeon and apothecary], and otherwise, for the de- 
fendant at his request, [and for medicines and other materials and 
necessary things provided and supplied by the plaintiff for the 
defendant at his request]. 


Money Lent. Ante, p. 41. 


Money Patp. Ante, p. 42. 


Money Receivep. Ante, p. 44. 


MortTGaAGE. 





Mortgagce against Mortgagor, on the Covenant for Repayment of 
the Mortgage Money (a). 


That the defendant, by deed bearing date the —— day of ——, 
A.D. , covenanted with the plaintiff to pay to the plaintiff 2—— 
on the day of , A.D. , with interest for the same in the 
meantime at the rate of £—— per cent. per annum, but did not pay 
the same. 

A like count: Payne v. Mayor of Brecon, 3 H. & N. 572; 27 L. 
J. Ex. 495. 














Count on a covenant in a mortgage-deed to keep up a policy, and 
to pay premiums, as security for a debt: see ante, p. 190. 


194, s. 21, it is enacted “that no apothecary shall be allowed to recover 
any charges claimed by him in any court of law, unless such apothecary 
shall prove on the trial that lie has obtained a certificate to practise as an 
apothecary from the Master Wardens and Society of Apothecaries.” This 
section refers to the evidence and need not be pleaded. (See the cases 
above cited.) As to the mode of proving the certificate, see 14 & 15 Vict. 
c. 99, a. &. 

(a) If the mortgage-deed contains no covenant for the repayment of the 
debt, the common count for money lent will lic. (Yates v. Aston, 4 Q. B. 
182; Mathew v. Blackmore, 1 H. & N. 762; 26 L. J. Ex. 150; see ante, 
p. 42.) A covenant is sometimes implicd from a mere acknowledgment 
of the debt in the deed, but not where the object of the deed is eome other 
purpose. (Courtney v. Taylor, 6 M. & G. 851.) Such a covenant cannot 
be implied, where the deed was executed for the sole purpose of securing 
the debt, though it contained an express acknowledgment. (Marryat v. 
Marryat, 28 Beay. 224; 29 L. J. C. 663.) 

The Court has a summary jurisdiction under the statute 7 Geo. IT. c. 20, 
to etay proceedings in actions for mortgage debts; and under the C. L, P. 
Act, 1852, s. 219, in actions of eject ment by a mortgagee, see post, Chap. V, 
* Mortgage.”’ 
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Count on a covenant in a deed of mortgage of leaseholds, to observe 
the covenants in the lease and to keep the premises insured: Greet 


v. Webb, 5 H. & N. 599. 


Mortgagee against Mortgagor on a Covenant to pay Interest on the 
Mortgage Debt. 


That the defendant, by deed bearing date the day of , A.D. 
, covenanted with the plaintiff that the defendant would pay to 
the plaintiff the sum of £ , on the day of , A.D. ‘ 
with interest for the same in the meantime at the rate of £—— per 
cent. per annum, and that if the said sum of £ should remain 
unpaid after the Jast-mentioned day, the defendant would, so long 
as the same or an part thereof should remain unpaid after that day, 
pay to the plaintiff interest at the rate aforesaid for the said sum, 
or for so much thereof as should for the time being remain unpaid, 
by equal half-yearly instalments on the day of ——, and the 
day of in every year; and the said sum of £—— re- 
mained unpaid after the said day of , A.D. ——, and £—— 
for half-yearly instalments of the last-mentioned interest be- 
came due to the plaintiff, and is still unpaid. 












































Count on a bond of guarantee for the payment of the interest on a 
mortgage-debt and the premiums on a policy: Wodehouse v. Fare- 
brother, 5 E. & B. 277; 25 L. J. Q. B. 18. 


Count by the mortgagor against the mortgagee of chattels, for 
selling before default made in payment: Rogers v. Mutton,7 H. & 
N. 733; 31 L. J. Ex. 275; for carelessly selling at an undervalue, 
(held bad where the mortgage was absolute): Maughan v. Sharpe, 
17C. B. N.S. 443; 341.5. C. P. 19. 


Partners (a). 


(a) Partners.J—When a contract is made with partners who are all 
actual parties to it, they must all join in suing, otherwise there will be a 
variance at the trial, which, unless amended, will be ground of nonsuit ; 
and allthe partners must be sued jointly, otherwise the partner or partners 
sted may plead in abatement the non-joinder of the other partner or 
partners ; but they cannot take any other advantage of this defect, see post, 
Chap. V, “ Abatement.” 

Where the contract is made in a partnership name or style only, without. 
mention of -individual names, the question arises with whom the contract 
was actually made, that is to say, who were the persons represented in the 
contract under the partnership name, and the solution of this question will 
determine who ought to sue and to be sued upon it. (Carter v. Whalley, 
1B. & Ad. 11; Kirk v. Blurton, 9M. & W. 284; Bonfield v. Smith, 12 M. 
& W. 405; Faith v. Richmond, 11 A. & E. 339; Hallett v. Dowdall, 18Q. B. 
2; Cor v. Hickman, 9 C. B. N.S. 47; 30 L. J. C. P. 125.) Thus, where 
a policy of insurance is made in the name of an unincorporated company 
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or partnership, all the members may be sued, though they have not signed 
it. (Hallett v. Dowdall, 18 Q. B. 2.) And where the plaintiff carrigd on 
buginess under the name of himself and son, it was held that the plaintiff 
could not alone sue a party dealing with him in the business without givin 
proof that his son was not a partner. (Teed v. Elworthy, 14 East, 210. 

n a similar case, upon proof that the son was nota partner and that the 
father was solely interested in the business, the latter was held entitled to 
maintain the action. (Kell v. Nainby, 10 B. & C. 20.) Where the plaintiff 
sued the defendant upon a bill accepted in the name of a company, and 
the defendant had ceased to be a partner in the company before the bill 
was accepted, and had never represented himself to tho plaintiff as a 
eel it was held that he was not liable. (Carter v. Whalley, 1 B. 
& Ad. 11. 

Where tit contract is made in a partnership namo, and there are part- 
ners who did not appear in the transaction and were unknown to the other 
contracting party, the secret partners are in the position of undisclosed 
principals; and although they may join in suing upon the contract the 
other contracting party cannot be compelled to sue them. He may join 
them with the ostensible partners as defendants if he pleases; or he may 
sue the ostensible partners only, and in the latter case there is no ground 
for a plea in abatement of the non-joinder of the secret partners. (De 
Mautort vy. Saunders, 1 B. & Ad. 398.) 

Where a contract is made eifh one partner in his own name only, without 
mention of his firm, on account of the partnership business, the other part- 
ners may join with him in suing upon it. (Skinner v. Slocks, 4 B. & Ald. 
437; Garrett v. Handley, 4 B. & C. 664; Cothay v. Fennell, 10 B. & C. 
671; Rohson v. Drummond, 2 B. & Ad. 303; Alexander v. Barker, 2 C. 
& J. 133.) And it would seem that in such case the contracting partner 
may sue alone upon the contract (Afawman v. Gillett, 2 Taunt. 325, n. (a); 
Lloyd v. Archbowle, 2 Taunt. 324), upon the same principle that where an 
agent contracts for an undisclosed principal either the former or latter 
may sue upon it. (Sime vy. Bond, 5 B. & Ad. 389, 393; and see 2 Smith's 
L. C. 6th ed. 355.) And it would also seem that the right of the undisclosed 
partners to the benefit of the contract is, like that of the undisclosed prin- 
cipal, subject to the equities and defences which the defendant may have 
against tle partner who actually contracted. (Jtvobson v. Drummond, 2 B. & 
Ad. 303; and see Skinner v. Stocks, 4B. & Ald. 437; George v. Claggett, 
7 T. R. 359.) 

Where the contract is made by one partner in his own name, on account 
of the partnership business, he may be sued alone upon it, or the other 
partners inay be joined with him ag co-defendants. Thus, where the two 
ostensible partners in a business signed a written agreement for the service 
of the plaintiff in their business, the plaintiff was held entitled to sue them 
jointly with another partner who had not signed the agreement, and who 
was unknown to him at the time of making it. (Beckham v. Drake, 9M. & 
W.79; 11 M. & W. 315.) 

The test of liability of a partner, who ie not an actual party to the con- 
tract, is whether the partner or partners who contracted did so in the ca- 
pacity of agents for him. (Coz v. Hickman, 9 C. B.N.S8S.47; 80 L. J.C. P. 
125; and sec Barry v. Nesham, 3 C. B. 641 ; Kilshaw v. Jukes, 3 B. & S. 
847; 32 L. J. Q. B. 217; Bullen v. Sharp, 1 W.& R.117; L. R.1C. P. 
86; 34 L. J.C. P.174; 35 Zb. 105; and see Dixon on Partnership, p. 415.) 
Thus, where a business was carried on by trustees, in the name of a company, 
for the benefit of creditors who received the profita in payment of their 
debts, and the trustees accepted bills in the name of the company, the cre- 
ditors were held not to be liable because the trustees did not carry on the 
business as their agents. (Cox v. Hickman, supra.) By the Act to amend 
the law of partnership, 28 & 29 Vict. c. 86, a person may now advance 
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money to a partnership for a share of the rofita or may take a share of 
profits as remuneration for services, without bein; thoraBe imade & partic. 

“Ti Cases of doubt as to the proper joinder of co-plaintifis the C. L. P. 
Act, 1860, s. 19, which authorizes the joinder as plaintiffs of all persons 
supposed to be legally entitled, will apply (see post, Chap. V, “ Abatement”); 
and it will, in general, be advisable to join all persons who may appear to 
have an interest as partners. 

One partner cannot sue another at law upon any matter involving the 
partnership accounts. (Green v. Bees/ey, 2 Bing. N. C. 108; Carr v. Smith, 
5 Q. B. 128; Holmes v. Higgins, 1 B. & C. 74; Wilson v. Curzon, 15 M. 
& W. 532; Bovill v. Hammond, 6 B. & C. 149; Dixon on Partnership, 
p- 175.) Partners may sue each other in respect of matters indepen- 
gent of the partnership, or on express covenants and agreements (BPOwn 

. Lapscott, 6 M. & W. 119); or on certain terms of an agreement by 
which the one party is rendered liable to the other in an action, notwith- 
standing that by other terms of the same agreement a partnership is con- 
stituted. (Blech v. Balleras, 29 L. J. Q. B. 261.) The members of a 
private co-partnership, as a cost-book mining company, cannot stipulate by 
their rules that unpaid calls shall be recovered as a debt from the de- 
faulting shareholder to the purser, so as to enable the latter to maintain 
an action against the shareholder. (Hybart v. Parker, 4 C. B. N. 8S. 209; 
27 L. J.C. P. 120.) One firm of partners cannot sue another if they have 
a common partner. (Bosanguet v. Wray, 6 Taunt. 597.) 

Tf one partner advance for the other a sum of money as the share of the 
latter of the partnership capital, he may recover it by action. (Venning v. 
Leckie, 13 East,7; French v. Styring, 2 C. B. N. 8. 357; 26 L. J. C. P. 
181.) So also one partner may sue another for his share of the produce of 
the partnership transaction, after a final account stated and a balance 
acknowledged to be due. (Foster y. Allanson, 2 T. R. 479; Jackson v. 
Stopherd, 2 C. & M. 361; Bovill v..Hammond, 6 B. & C. 149; Coffee v. 
Brian, 3 Bing. 54; Wray v. Milestone, 5M. & W. 21; Henley v. Soper, 
8 B. & C. 16, 20.) 

The jurisdiction of the county courts extends to the recovery of any 
demand, not exceeding the sum of £50, which is the whole or part of the 
unliquidated balance of a partnership account (9 & 10 Vict. c. 95, 8. 65; 
13 & 14 Vict. c. Gl, 8.1); and to suits for the dissolution or winding up 
of any partnership in which the whole property, stock and credits do not 
exceed £500. (28 & 20 Vict. ¢. 99, s. 1.) 

A contract made with a partnership respecting matters connected with 
the partnership business, is generally construed as applicable to the existing 
partnership and business, and is terminated by a dissolution or change 
of the partnership or alteration in its business, unless the contrary inten- 
tion expressly appears. (Lord Arlington v. Meyrricke, 2Saund. 414 n. (5) ; 
Robson vy. Drummond, 2 B. & Ad. 803; Dry v. Davy, 10 A. & E. 30; 
Chapman v, Beckington, 3 Q. B. 703; Tasker v. Shepherd,6 H. & N, 
575.) With respect to contracts of guarantee it is enacted by the Mercantile 
Law Amendment Act, 1856, 10 & 20 Vict. ¢. 97, 8. 4, ‘that no promise to 
answer for the debt, default or miscarriage of another made to a firm con- 
sisting of two or more persons, or to a single peraon trading under the name 
of a firm, and no promise to answer for the debt, default, or miscarriage 
of a firm consisting of two or more persons, or of a single person trading 
under the nani of a firm, shall be binding on the person making such pro- 
mise in respect of anything done or omitted to be done after a change shall 
have taken place in any one or more of_the persons constituting the firm, 
or in the person trading under the name of a firm, unlegs the intention of 
the parties, that such promise shall continue to be bindmg notwithstand- 
ing such change, shall appear either by express stipulation or by necessary 
implication from tho nature of the firm or otherwise.” 
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Indebitatus Count by a surviving Partner on Causes of Action 
accrued to the Firm (a). 


(If the deceased partner died before the writ issued, commence 
with the ordinary form, see ante, p. 15. If the deceased partner died 
since the writ issued, commence with the form, ante, p.16.] Money 

ayable by the defendant to the plaintiff for goods sold and de- 
ivered by the plaintiff and G. H., since deceased, to the defendant, 
and for goods bargained and sold by the plaintiff and the said G. HZ. 
to the defendant, and for work done and materials provided by the 

laintiff and the said G. H. for the defendant at his request, and 
or money lent by the plaintiff and the said G. H. to the defendant, 
and for money paid by the plaintiff and the said G. H. for the de- 
fendant at his request, and for money reccived by the defendant for 
the use of the plaintiff and the said G. H., and for money found to 
be due from the defendant to the plaintiff and the said G. H., on ac- 
counts stated between them, and: for money found to be due from 
the defendant to the plamtiff on accounts stated between them. 
[Counts may be added, stating causes of action accruing to the platn- 
tiff only, whether concerning the partnership business or altogether 
independent of it. (Slipper v. Stidstone, 5 T. R. 493.) And an ac- 
count stated with him should, at all events, be added as above. | 


Count by the surviving drawer of a bill of exchange against the 
acceptor, ante, p. 104. 





Count against a surviving partner ona contract made with the 
Jjirm for the employment of the plaintiff during a certain period, for 
not continuing the employment: sce Tasker v. Shepherd, 6 H. & N. 
075; 30 L. J. Ex. 207; and see ante, p. 229. 


Count for breach of an agreement to enter into partnership with the 
plaintiff: Andrewes v. Garstin, 10C. BL. N.S, 444; 31 1. 5.C. P. 
15. 


Count on a covenant in a partnership deed, that the business 
should be carried on ata certain shop, with breach for closing the 
shop: Hodges v. Gray, 4 Dowl. 733. 


(a) In am action by a surviving partner, on causes of action accrued to 
the plaintiff and bis deceased partner jointly, the plaintiff must sue as 
Burvivor, stating the joint contract and the denth of the joint promisee. 
(Jell v. Douglas, 4 B. & Ald. 374.) 

In an action against a surviving partner on contracts made with the firm, 
the contract may be described as made by the defendant alone; the non- 
Joinder of a joint cqntractor as defendant being ground only for a plea 
in abatement, and such a plea being impossible after the death of the joint 
contractor. (See ante, p. 16.) Under a count in the usual form charging a 
defendant only, the plaintiff may recover a demand due from the defendant 
alone, and another due from him as surviving partner. (Richards v. Heather, 
1 B. & Ald. 29.) 
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Patents (a). 


Indebitatus Count for a Licence to use a Patent. 


Money payable by the defendant to the plaintiff for the licence 
and permission of the plaintiff, by him granted to the defendant at 
his request, to use a patent invention whereof the plaintiff was 
owner, and for the defendant’s use of the said patent invention 
under the said licence and permission. 

Tike counts: Chanter v. Hopkins, 4 M. & W. 399; Chanter v. 
Dewhurst, 12 M. & W. 823. 

Indebitatus count for licence to make and sell patent manure at an 
agreed price per ton for the licence: Lawes v. Purser, 6 EH. & B. 930; 
26 L. £Q. B. 25. 

Special counts to recover royalties and rents payable under agree- 
ments for licences to use patents: Chanter v. Leese, 4M. & W. 
295; 5 M. & W. 698; Hall v. Bainbridge, 5 Q. B. 233; Oxley v. 
Holden, 8 C. B. N. 8. 666; 30 L. J.C. P. 68. 

Against the licensee of a patent on a covenant to pay a certain 
sum per ton for goods manufactured, and to deliver true accounts, 
and to permit the patentee to inspect the books: Smith v. Scott, 
6C.B.N.8.771; 28 L. J. C. P. 325. 


On an agreement fur the assignment of a share ina patent to be 
tuken out by the plaintiff in consideration of the defendant paying 
all the fees and expenses for non-payment of the same: Hill v. 
Mount, 18 C. B.72; 25 L. J.C. P.19Q; Hall v. Conder, 2 C. B. 
N.S. 22; 26 L. J.C. P. 138, 288. 

Count on a contract to assign a patent in consideration of a per- 
centage on the profits, the defendant to provide for the payments on 
the patent, with breach in not providing for the payment: Smith yv. 
Neule,2C. B. N.S. 67; 26 L. J.C. P. 148. 


Against the Licensee of a Patent upon a Covenant to manufacture 
Goods of a good Quality. so as not to injure the Patent. 


That her Majesty Queen Victoria, by letters patent under the 
great seal of England [vy of the United Kingdom), granted to 
the plaintiff the sole privilege to make, use, exercise, and vend. 
within England [or the United Kingdom of Great Britain and Ire- 
land, the Channel Islands, and the Tele of Man, or as the case may 
be], for the term of fourteen years from the day of , A.D. 
, acertain invention relating to the manufacture of [sulphuric 
acid], and afterwards and whilst the said patent was a valid and 











(a) On the grant of a licence to use a patent, and on an assignment of a 
patent, there is no implied warranty that the patent is valid. (Hall v. 
Conder, 2 C. B. N. 8.22; 26 L. J.C. P. 138, 288; Smith v. Scott, 6 C. 
B. N.S. 771; 28 L.J.C. P.325.) But the assignor can take no advantage 
of the invalidity of the patent as against the assignee. (Walton v. Lavater, 
8C. B. N. 8.162; 29 L. J.C. P. 275; and see Oxley v. Holden, 30 L. J. 
C. P. 68, 72, 75.) Nor can the assignee dispute the validity of the patent 
as against the assignor. (Hills v. Laming, 9 Ex. 256; Smith v. Neale, 2 C. 
B.N.S. 67; 26L.3.C.P.148; Lawes v. Purser, 6 E. & B. 980; 26 L. 
J.Q. B. 25; Crossley v. Dixon, 10 H. L. C. 293; 32 L. J.C. 617.) 


232 Counts in Actions on Contracts. 


subsisting patent and in full force and effect, the plaintiff, by deed 
dated the day of , A.D. ——, granted to the defendant the 
licence and privilege to use, exercise, and put in practice the said in- 
vention for the remainder of the said term; and the defendant by 
the suid deed covenanted with the plaintiff that all [sulphuric acid 

manufactured by him in pursuance of the said licence should be o 

good materials and quality, so as not to injure the reputation of the 
said invention; and the defendant afterwards manufactured and 
sold [sulphuric acid], in pursuance of the said licence; yet divers 
quantities of the said [sulphuric acid] so manufactured and sold 
by the defendant as aforesaid were not of good materials and 
quality, so as not to injure the reputation of the said invention ; 
and thereby the reputation of the said invention was injured, and 
the said patent became and is diminished in value. 








Count against the licensee of a patent on a covenant not to make or 
sell any machines without the patented addition to them: Jones v¥. 


Lees, 1H. & N. 189; 260 L. J. Ex. 9. 


Pena SratvtTes (a). 


Commencement of Declaration by an Informer Qui tam: ante, p. 33. 


(a) In penal actions brought by a common informer the venue is local, 
and must be lnid in the county in which the penal act is committed, by 
statutes 31 Eliz. c. 5, 8. 2, and 21 Jac. 1, c. 4, 8. 2. The statute of 
Elizabeth extends to penal actions given by subsequent statutes; the 
statute of James applies only to penal actions then existing. (Barber 
v. Tilson, 3 M.& 58. 429.) Such actions may be tried in another county 
than that stated in the venue, by order of the Court or a judge, under the 
statute 3 & 4 Will. IV. c. 42, 8. 22. (Greenhow v. Parker, 6 Hi. & N. 882; 
31 L. J. ex. 4; and see ante, p. 3.1 Actions given to parties grieved are 
not within the above statutes; and in these actions the venue Is transitory. 
(Fife v. Bousfield, 6 Q. B. 100.) The declaration must state that the act 
was done against the form of the statute, otherwise it will be bad in arrest 
of judgment. (Fife v. Bousfield, 6 Q. B. 100.) In qui tam actions for a 
penalty, where the action is given to the party grieved, the declaration must 
state as a fuct that the plaintiff isa party grieved ; and if the consent of the 
Attorney-General is made necessary, the declarution must also state that 
it has been obtained, otherwise the declaration would be bad on demurrer. 
(Hollis v. Marshall, 2 H. & N. 755; 27 L. J. Ex. 233.) It is not, in 
general, necessary to aver an authority to sue from the Crown or from the 
party entitled to the penalties. (Cole v. Coulton, 29 L. J. M. 125, 127.) 

In penal actions no damages are recoverable for the detention of the debt, 
because no debt is due until judgment. (Frederick v. Loukup, 4 Burr. 2018 ; 
Cuming v, Sihly, 4 Burr. 2489.) ; 

As to the limitatiop of penal actions, see post, Chap. V, “ Limitation.” 

References are given to the above forms irrespectively of some of the 
statutes on which they were founded being rep-aled, as they will still 
be found useful in framing declarations on existing statutes passed in like 
cases 
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Count for the Penalty for Bribery at an Election, under the Corrupt 
Practices Prevention Act, 1854 (17 & 18 Vict. c. 102, s. 2, amended 
and continued by 21 & 22 Vict. ec. 87, and 26 Vict. ec. 29). ° 


That after the passing of the Corrupt Practices Prevention Act, 
1854, on the day o , A.D. , at an election holden in and 
for the borough of of a member to serve in Parliament for the 
said borough, and at which said election G. H. was a candidate 
within the meaning of the said Act, the defendant by himself [or by 
J. K.on his behalf] gave [or agreed to give] money to L. WM. [or to 
N. O. on behalf of Z. a then being a voter at the said election 
for the said borough, in order to induce the said ZL. M. to vote at 
the said election for the said G. H/. [or refrain from voting at the 
said election], contrary to the said statute, whereby the defendant 
became liable to forfeit and forfeited the sum of £100 to the plaintiff, 
Sue sues the defendant for the same in this action under the said 
statute. 

Like counts: Cooper v. Slade, 6 EK. & B. 447; 25 L.J.Q. B. 324; 
Reed v. Lamb, 6H.& N.75; 29 L. J. Ex. 452; Zuylor v. Vergette, 
7H. & N. 143; 30 L. J. Ex. 400. 

Like counts under 2 Geo. II, c. 24 (now repealed but re-enacted 
an substance by 17 & 18 Fict. c. 102): Henslow v. Fawcett, 3 A. & 
E.51; Lord Huntingtuwer v. Gardiner, 1 B. & C. 297; Webb v. 
Smith, 4 Bing. N. C. 373. 

















Count for a penalty under the Municipal Corporation Act, 5 & 6 
Will. IV. ¢. 76, 8.28, for acting as a councillor without qualification : 
Simpson v. Ready, 12 M. & W. 736; under s. 54, for bribery at 
election: Harding v. Stokes, 1 M. & W. 354; 2 Ib. 233. 

Against an orerseer fora penalty for not making out a burgess 
list under the Municipal Corporation Act: King v. Burrell, 12 
A. & E. 460; Hing v. Share, 3 Q. B. 31; Hunt v. Hibbs, 5 H. & 
N.123; 29. J. Tex. 222. 

Count for penalty under the Commissioners Clauses Act, 1847 (10 
& 11 Viet.c.16) for acting asa commissioner after having become dis- 
qualified: Nicholson v. Field, 7H. & N. 810; 31 DL. J. Ex, 233; 
for acting as commissioner after being concerned in a contract with 
the commissioners: Dyer v. Best, LR. 1 Ex. 152; 35 L. J. Ex. 105. 

Against a guardian of the poor of a union for the penalty for sup- 
plying goods to the workhouse for his own profit, under 53 Geo. LL. 
ce. 137, s. 6, and 4&5 Will, LF. ¢. 76. 5.51: Greenhow v. Parker, 
6H. & N. 882; 31 L. J. Ix. 4. 


For a penalty for acting as an apothecary without a certificate, 
under 55 Geo. LIT. c. 194, s. 20: Apothecaries’ Co. v. Greenough, 
1 Q. B. 799; Apothecaries’ Co. v. Allen, 4 B. & Ad. 625. 

Against the master of a ship for not taking Oy a on board, under 
6 Geo. IV. c. 125, 8. 70: Beilby v. Scott, 7 M. & W.93; and see 
17 & 18,Fict. c. 104, ss. 353, 376, 508. 

Against a stockbroker for acting as such without being admitted, 
under 67 Geo. IIT. c. 6): Clarke v. Powell, 4B. & Ad. 846. 


Against an officer of a County Court for acting as attorney for 
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a party in a proceeding in the court: 9 & 10 Vict. ¢. 95, s. 24, 80; 
Ackroyd v. Gill, 5 E. & B. 808; Warden v. Stone, 7 E. & B. 6038. 

Against a magistrate’s clerk for taking excessive fees, under 26 
Geo. III. c. 14, s.2: Bowman v. Blyth, 7 E. & B. 26. 

For penalties under 10 Geo. II. c. 28, s. 2, for acting unlicensed 
plays: Parsons v. Chapman, 5 C. & P. 33. 

Por penalties for infringing the copyright in a dramatic perform- 
ance, under 3 & 4 Will. TV.c.15: Fitzball v. Brooke, 6 Q. B. 873; 
Shepherd v. Conquest, 17 C. B. 427; 25 L. J. C. P. 127. 

For penalties for the unauthorized use of the name of a patent 
under 56 & 6 Will. IV. c. 87, s.7: Myers v. Baker, 3 H. & N. 802; 
28 L. J. Ex. 90. 


Count for debt for penalties under the bye-law of a company: 
Feltmakers’ Co. v. Davis, 1 B. & P. 98; Tebacco-pipe Makers’ Co. 
v. Loder, 16 Q. B. 768. 


For penalties against the parties toa fraudulent conveyance, under 


13 Eliz. c.5: Butcher v. Harrison, 4 B. & Ad. 129. 


For penalties for fouling the neighbouring water by washings from 
gas works, under a local Act: Hipkins y. Birmingham Gas Works, 
5H. & N.74; 29 L. J. Ex. 169. 


See other counts on penal stututes, post, Chap. III, “ Sheriffs.” 
Penatty. See “ Liquidated Damages,” ante, p. 217. 
PRINCIPAL AND Surety. See “ Guarantee,” ante, p. 162. 
Promissory Notes. See ante, p. 109. 

Provipent Socretigs. See ‘‘ Friendly Societies,” ante, p. 159. 
Raitway. See “ Company,” ante, p. 140. 


RecoGnizance oF Batt. See ante, p. 88. 
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ReErPievin Bonps (a). 





On a Replevin Bond conditioned to sue in the County Court, under 
19 & 20 Vict. c. 108, s. 66. 


That the defendants by their bond bearing date the —— day of 
~———, A.D. ———, became bound to the plaintiff in the sum of £ ; 
to be paid by the defendants to the plaintiff, subject to a condition 
thereunder written that if the defendant Z. F. should within one 
month from the date of the said bond commence an action of replevin 
against the now plaintiff A. B. in the county court of —— holden at 
, for taking and unjustly detaining certain goods of the said £. 
F. in the said condition mentioned, and prosecute such action with 
effect and without delay, and should also make return of the said 








(a) Formerly the sheriff was the proper officer to grant replevins and to 
take replevin bonds. By the Act to amend the County Courts Acts, 19 
& 20 Vict. c. 108, s. 63, it was enacted that the powers and responsibili- 
ties of the sheriff with respect to replevin bonds and replevins should cease. 
And by ss. 64-66 an authority to grant replevins and to approve replevin 
bonds was given to the registrar of the county court. (See post, Chap. III, 
“ Replevin.’’) 

The replevin bonds now required upon granting replevinsa are of two 
kinds: the one under s. 65, conditioned to bring the action of replevin in 
one of the superior courts ; the other, under s. 66, conditioned to bring the 
action in the county court. Also, bv s. 67, a bond with sureties must be 
given by a defendant upon removal of an action of replevin from a county 
court by certiorari, conditioned to defend the action, which security is to 
be approved of by the Master of the Court. 

By s. 70, all such bonds are to be given to the other party in the action 
or proceeding. When the sheriff granted replevin, the bond was given to 
the sheriff and not to the party; and if it became necessary to put the 
bond in suit, the sheriff assigned the bond tothe other party to the replevin, 
under the stutute 11 Geo. Il. c. 19, s. 23. The registrar of the county 
court is now no party to the bond, and no assignment is necessary; it may 
be put in suit by the one party against the other, like any other bond. (See 
re Bonde.” ante, p. 114.) Formerly also the sheriff was liable to an action if 
he took a replevin bond with insuflicient sureties (Tesseyman v. Gildart, 
1B. & P.N.R. 292; Baker v. Garratt, 3 Bing. 56; Paul v. Goodluck, 
2 Bing. N. C. 220); but, as under the existing statute the duty of the 
registrar of the county court is limited to approving of the security to be 
given, consisting of a bond with sureties under s. 70, it would seem that 
he is not liable for the insufficiency of the sureties unless perhaps he be 
guilty of negligence. (See Foung vy. Brompton, Chatham, and Gillingham 
Waterworks Co., 1B. & 8.675; 31 L. J. Q. B. 14.) . 

By s. 70 of the Act, the Court in which any action on the bond shall be 
brought, may by rule or order give such relief to the obligors as may 
be just, and such rule or order shall have the effect of a defeasance of such 
bond, 

By the C. L. P. Act, 1860, s. 22, it is enacted, that the provisions of the 
Act 19 & 20 Vict. c. 108, which relate to replevin (being those above cited) 
shall be deemed and taken to apply to all cases of replevin in like manner 
as to the cases of replevin of goods distrained for rent: or damage feasant. 

By s. 23, the plaintiff in replevin may, in answer to an avowry, pay 
money into court, see post, Chap. VI, “ Payment into Court,” “ Replevin ;” 
and by s. 24 such payment into court in replevin shall not, nor shall the 
acceptance thereof by the defendant in satisfaction, work a forfeiture of the 
replevin bond. 
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goods, if a return thereof should be adjudged, then the said bond 
should be void ; and the defendant E. F did not within one month 
from the date of the said bond, which period had elapsed before this 
suit, commence an action of replevin according to the said terms of 
the said condition [or, and although the said #. #. did commence 
such action of replevin according to the terms of the said condition, 
yet he did not prosecute the cad action of replevin with effect, and 
without delay ; or, and although the said &. #. did commence such 
action of replevin according to the terms of the said condition, and 
a return of the said goods was in the said action adjudged to the now 
plaintiff, and a reasonable time for the said £. F. to return the same 
accordingly elapsed, yet the said KF. F. has not made a return of 
the said goods, udopting the breaches required by the facts.] 


On a Replevin Bond conditioned to sue in a superior Court, under 
19 & 20 Vict. c. 108, s. 6d. 


That the defendants, by their bond bearing date the day of 
, A.D. , became bound to the plaintiff in the sum of £—-, 
to be paid by the defendants to the plaintiff, subject to a condition 
thereunder written, that if the defendant Z. #. should within one 
week from the date of the said bond commence an action of replevin 
against the now plaintiff in her Majesty's Court of at West- 
minster for taking and unjustly detaining certain goods of the said 
E. F. in the said condition mentioned, and prosecute such action 
with effect (a) and without delay, and, unless judgment should be 
obtained thereon by default, should prove before the said Court that 
the said KF. F. had good ground for believing that the title to some 
sal et or incorporeal hereditament, or to some toll, market, fair, 
or franchise was in question, or that the rent or damage in respect 
of which such distress was made exceeded £20, and should make a 
return of the said goods if a return thereof should be adjudged, 
then the said bond should be void; and the said #. F. did not, 
within one week from the date of the said bond, which period had 
elapsed before this suit, commence an action of replevin according 
to the said terms of the said condition [or, and although the said 
E. F. did commence such action of replevin according to the terms 
of the said condition, yet he did not prosecute such action with 
effect and without delay ; or, and although the said 2. F. did com- 
mence such action of replevin according to the terms of the said 
condition, and although judgment in the said action was not ob- 
tained by default, yet the said Z. F. did not prove before the said 
Court of that he had good ground for believing that the title 
to some corporeal or incorporeal hereditament, or to some toll, 
maket, fair, or franchise was in question, or that the rent or damage 
in respect of which such distress was made exceeded £20; or, and 
although the said “. #. did commence such action of replevin ac- 
cording to the terms of the said condition, and although a return of 
the said goods wag in the said action adjudged to the now plaintiff, 
and a reasonable time for the said E. F. to return the same accord- 

















(a) The term “prosecute with effect”? means to carry the suit to a ter- 
mination successful to the party, whether plaintiff or defendant. (Z'emmons 
v. Ogle,6 E.& B. 571; 25 L. J. Q. B. 403.) 
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ingly elapsed, yet the said HZ. F. has not made a return of the said 
goods, adopting the breaches required by the fucts. | 


On a bond given by a defendant in replevin upon removal by cer- 
tiorart, conditioned to defend with effect under 9 & 10 Vict. ec. 95, 
s. 121 (now re-enacted by 19 & 20 Vict. c. 108, s. 67): Tummons v. 
Ogle, 6 E. & B. 571; 25 L. J. Q. B. 403. 


REWARD. 





Counts on promises made in advertisements to pay rewards for the 
recovery of stolen property, or for the discovery of a.robbery, upon 
the conviction of the offenders (a): Lancaster v. Walsh, 4M. & W. 
16; Kugland v. Davidson, 11 A. & E. 856; Thatcher v. England, 
3C. B. 254; Neville v. Kelly, 12 C. B. N.S. 740; 32 L. J.C. P. 
118; Turner v. Walker, 35 ie J.Q. B.179; L. R. 1 Q. B. 641. 


Count on a promise made hy an advertisement offering a premium 
to the architect who should produce the best plan for a building: 
Ward v. Lowndes, 28 L. J. Q. B. 265. 


Satz. I. Or Goons (8). 


Indebitatus Count for Goods sold and delivered. 


See form ante, p.38. As to when this count ts applicable, see 1b. 
n. (a). 








Indebitatus Count for Goods bargained and sold. (C. L. P. Act, 
1852, Sched. B. 1.) 


See form ante, p. 39. As to when this count ts applicable, see 1b. 
n. (a). 


(a) As to the right to sue for the reward, see the above cases, and also 
Fallick vy. Barber, 1 M. & 8.108; Williams vy. Carwardine, 4 B. & Ad. 
621; Lockhart v. Barnard, 14 M. & W. 674; Smith v. Moore, 1 C. B. 
438 ; Gerhard v. Bates,2 EK. & B. 488; Hernaman vy. Smith, 10 Ex. 659; 
Tarner v. Walker, 35 L. J. Q. B. 179; L. R.1 Q. B. 641. The common 
count for work would perhaps be sufficient. (See, per Crompton, J., Denton 
v. Great Northern Ry. Co.,5 EK. & B. 868; 25 L. J. Q. B. 129, 135.) 


(6) By the Statute of Frauds, 29 Car. IT. c. 3, s. 17, it is enacted, “ that , 
no contract for the sale of any goods, wares, or merchandises for the price | 
of £10 sterling, or upwards, shall be allowed to be good, except the buyer | 


shall accept part of the goods so sold, and actually receive the same; or 
give something in carnest to bind the bargain or in part of payment; or, 
that some note or memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized.” 

By Lord Tenterden’s Act, 9 Geo. IV. c. 14, s. 7, it is enacted, with re- 
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Vendor against Purchaser on a Contract to pay for specific [or 
ascertained] Goods sold by accepting a Bill of Exchange (a). 


That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff, [a certain carriage] at the price 
of £ [or it was agreed by and between the plaintiff and the 
defendant that the plaintiff should sell to the defendant and thie 
defendant should buy from the plaintiff one hundred sacks of flour 
(5) at the price of £ or, of £—— per sack], on the terms that 
the said [carriage 07 goods] should be delivered by the plaintiff to 
the defendant, and should be paid for by the defendant’s acceptance 
‘of the plaintiff's bill of exchange for the price thereof, payable to 
the plaintiff or order at months’ date from the delivery of 
the said [carriage o» goods}; and the plaintiff delivered the said 
earriage or goods] to the defendant on the terms aforesaid, and all 
conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to be paid for the said 
[carriage or goods} as aforesaid ; yet the defendant did not pay for 
fa said [carriage or goods] by his acceptance of such bill as afore- 
said. 

Like counts: Fair v. M‘Iver, 16 East, 130; Spaeth v. Hare, 9 
M. & W. 326; Clementson v. Blessig, 11 Ex. 135. 

Count on contracts to pay for goods shipped “ free on board” by 
bills of exchange: Browne v. Hure, 3H. & N. 484; 4 1b. 822; 27 
L. J. Ex. 372. 











Vendor against Purchaser on a Contract to pay for specific Goods a 
Valuation Price by a Bill of Exchange, for not accepting such 
Bill, 


That the plaintiff Helineade and sold to the defendant, and the 
defendant bought from the plaintiff [certain household furniture], 


- ference to the above section, that the said enactments shall extend to all 
' contracts for the sale of gooda, of the value of £10 sterling and upwards, 
notwithstanding the goods may be intended to be delivered at some future 
time, or may not at the time of such contract be actually made, procured, 
. or provided, or fit or ready for delivery, or some act may be requisite for 
the making or coinpleting thereof, or rendering the same fit for delivery. 
| As to the decisions on these statutes see Chitty on Contracts, 7th ed. 354; 

Leake on Contracts, chap. i, sect. 5; Taylor on Evidence, 3rd ed. 833 ; 
. Roscoe on Evidence, 11th ed. 284. 

(a) Where goods are sold upon a contract to pay for them by a bill and 
no bill 1s given, the common count for goods sold and delivered will not 
lie until the period of the proposed bill has elapsed ; but the seller may at 
once bring an action for the breach of contract in not giving the hill. 
(Mussen v. Price, 4 East, 147; Dutton v. Solomonson, 8 B. & P. 682; Paul 
v. Dod, 2 C. B. 800; and see Helps v. Winterbottom, 2 B. & Ad. 431.) 
But where goods to a certain quantity were to be delivered to be paid for 
half im cash and half by bill, and after delivery of part the buyer refused 
to accept the rest, it was held that the seller might rescind the contract 
and recover the value of the part delivered under the above count. (Bar- 
tholomew v. Markwick, 15 C. B. N. 8.711; 33 L. J.C. P. 146.) 

(4) It is advisable to state the kind of goods, as this tends to identify 
the transaction, and makes it less necessary for the defendant to apply 
for particulars of the plaintiff's demand. 
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at a price to be fixed by the valuation of a person appointed by the 
pao and of a person appointed by the defendant, such price to 
e paid by the defendant's acceptance of the plaintiff’s bill of ex- 
change for the amount of the said price, payable to the plaintiff’s 
order at months’ date from the delivery of the said goods ; 
and the plaintiff delivered the said goods to the defendant on the 
terms aforesaid, and the said price thereof was fixed by the said 
persous so appointed to value the same as aforesaid at £——, and 
all conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to be paid for the said 
goods as aforesaid ; yet the defendant did not pay the said price of 
the said goods by his acceptance of such bill as aforesaid. 
é ue count: Gordon v. Whitehouse, 18 C. B. 747; 25 L. J. 





Count for not appointing a valuer: see‘ Arbitration,” ante, p. 75; 
and see ante, p. 150, n. (a). e 

Count for not paying to a third person, as agreed, the price of 
goods sold by the plaintiff to the defendant: Pauling v. London — 
North-Western Ry. Co., 8 Ex. 867 ; 23 L. J. Ex. 105. 


Vendor against Purchaser on a Contract for the Sale of specific [or 
unascertained | Goods, for not accepting them (a). 


That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff [certam household furniture], 
at the price of £ [vr, it was agreed by and between the plaintHf 
and the defendant that the plaintiff should sell to the defendant and 
the defendant should buy from the plaintiff one hundred sacks of 
flour, at the price of £ or, of £—— per sack], upon the terms 
that the plaintiff should deliver the said goods to the defendant, and 
the defendant should accept the same from the plaintiff, and pay 
him the said price for the same upon such delivery ; and all condi- 
tions were fulfilled, and all things happened, and all times elapsed, 
necessary to entitle the plaintiff to have the said goods accepted as 
aforesaid ; yet the defendant did not accept the said goods from the 
plaintiff, or pay bim for the same; whereby the plaintiff incurred 
expense in keeping the said goods, and bas been deprived of the 
price and value thereof. 

Like counts: Boyd v. Lett, 1 C. B. 222; Graves v. Legg, 9 Ex. 
709; Jones v. Clurke, 2 H. & N. 725; Macdonald v. Longbottom, 
28 L. J. Q. B. 293. 











(2) The measure of damages in an action for not accepting goods under 
a contract of sale, is the difference between the contract price and the 
market price of similar goods at the time when they ought to have been 
aocepted (Boorman v. Nash, 9 B. & C.145; Philpotis v. Evans, 5 M. & 
W. 475); and the purchaser cannot anticipate the claim for damages 
by giving previous notice of his intention not to accept the goods, unless 
the vendor nssents to such notice. (Philpotts v. Evans, supra; Ripley 
v. M’Clure, 4 Ex. 345; and see Leigh v. Paterson, 8 Taunt. 540.) If 
there is no difference proved between the contract price and the market 
price, only nominal damages can be recovered. (Seo Valpy v. Oakeley, 16 Q. 
B. 941.) 
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Like counts on bought and sold notes : Lucas v. Bristow, E. B. & 
E. 907 ; 27 L. J. Q. 3. 364; Beckh v. Page, 6 C. B. N. 8. 708; 28 
L. J.C. P. 164. 


For not accepting goods to be delivered at a particular place: 
Philpotts v. Evans, 5 M. & W. 475. 

For not accepting goods under a contract of sale, the price to be 
determined hy two valuers: Thurnell v. Balbirnie, 2 M. & W. 786; 
as to declaring for not appointing a valuer, see 1b.; and see ante, 
p. 75, and p. 150, n. (a). 

For refusing to accept the transfer of a ship under a contract of 
sale: Duncan v. Tindall, 13 C. B. 258. 

Count for not accepting shares sold: see “* Shares,” post, p. 257. 





Vendor against Purchaser, on a Contract for the Sale of unascer- 
tained Goods tu be delivered at different Times and tuo be paid 
Sor ox Delivery, for not accepting them. 


That it was agreed by and between the plaintiff and the defen- 
dant, that the plaintiff should sell to the defendant, and the defen- 
dant should buy from the plaintiff, tons of oil at the price of 
£ per ton, to be free delivered by the plaintiff, and to be ac- 
cepted by the defendant, half in the mouth of then next, and 
the remainder in the month of then next, aud each half of the 
said goods to be paid for by the defendant to the plaintiff upon de- 
livery thereof in ready money, allowing £ per cent. discount ; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed. neceseary to entitle the plaintiffto have the said goods 
accepted as aforesaid ; yet the defendant did not, at either of the 
times aforesaid, accept the said oil or any part thereof from the 
plaintiff or pay him for the same. 

Like counts: Boorman vy. Nash, 9 B. & C. 145; Baker v. Fir- 
minger, 28 L J. Ex. 130. 

On a contract to sell and deliver weekly a certain quantity of iron 
mine, for not accepting : Jackson vy. Allaway, 6 M. & G. 942. 

For not accepting tron to be shipped in equal quantities in sueces- 
sive months: Hoare v. Rennie,5 H.& N.19; 29 L. J. Ex. 73. 

On a contract to deliver a certain quantity of coal weekly, for not 
delivering : Wood v. Copper Miners’ Co., 14 C. B. 428; astern Co. 
Ry. v. Philipson, 16 C. B. 2. 

















Fendor against Purchaser for not removing from the Plaintiff's 


Land Timber sold to the Defendant. : 

That the plaintiff bargained and sold to the defendant, and the 
defendant bought from the plaintiff, fect of timber, then lying 
upon land of the plaintiff, at the price of per foot thereof, to be 
carried away by the defendant trom the said land within a reason- 
able time then next following, and to be paid for by the defendant 
when carried away at the rate aforesaid ; and although the plaintiff 
has always been ready and willing to permit the defendant to carry 
away the said timber from the said Jand, whereof the defendant had 
notice, and a reasonable time for carrying away and paying for the 
same as afuresaid elapsed; yet the defendant has not carried away 
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the said timber from the said land, or paid the plaintiff for the 
same. 
A like count: Smith v. Surman, 9 B. & C. 661. 


Count against a buyer of lots at an auction upon the conditions of 
sale, for not paying the price und for not clearing away the lots 
bought: ante, p. 85; Green v. Baverstock, 14 C. B. N.S. 204; 32 
L. J. C. P. 181. 

A like count for not removing goods sold at a public auction, which 
were consequently resold according to the conditions of sule : Pettitt 
v. Mitchell, 4 M. & G. 819; and see Lamond vy. Davall, 9 Q. B. 
1030 ; ante, p. 40. 





Count on @ contract tv make goods to order, for not accepting the 
goods made: Scott v. Eustern Co. Ry. Co., 12 M. & W. 33; and 
see post, “ Work,” p. 271. 

On a contract to make and fit up utensils for brewing, for dis- 
charging the plaintiff from the completion of the contract: Pontifer 
v. Wrlkinson, 1 C. B. 75; 2 C. B. 359. 7 

On a contract under seal to manufuclure and supply goods for the 
defendants, where, pending the contract, defendants gave notice tu the 
plaintiffs not to make or deliver any more, and refused tu accept 
them: Cort v. Ambergate Ry. Co., 17 Q. B. 127; 20 L. J. Q. B. 
460. 


Fendor against Purchaser on a Contract for the Sale of Goods 
delivered subject to Approval, for not paying for or redelivering 
them (a). 

That in consideration that the plaintiff would deliver to the de- 
fendant [certain horses] of the plaintiff on sale or return, the de- 
fendant promised the plaintiff that he, the defendant, would purchase 
the same at the price of £ and pay the plaintiff for the same, or 
would redeliver them to the plaintiff within a reasonable time; and 
the plaintiff delivered the said [horses] to the defendant, and the de- 
fendant received the same for the purpose and on the terms aforesaid, 
and a reasonable time for the defendant's purchasing and paying for 
or redelivering the said [horses] to the plaintiff as sfeveasid elapsed ; 
yet the defendant has not purchased and paid for the same as afore- 
said, nor redelivered the same to the plaintiff. 





Purchaser against Vendor for not delivering specific [or unascer- 
tained] Goods sold (4). 


That the defendant bargained and sold to the plaintiff, and the 


(2) The common count for goods sold and delivered will in general lie in 
this case when the goods have not been returned within a reasonable time. 
(Beverley v. Lincoln Gas Co., 6 A. & EK. 829; Moss v. Sweet, 16 Q. B. 
498; 20 L. J. Q. B. 167; and see anfe, 38 n. (a).) 

(b) In an action for not delivermg goods under a contract of sale, the 
measure of damages is the difference between the contract price and the 
market price, at the time appointed for delivery. (Gainsford v. Carroll, 
2B. &C. 625; Startupv. Cortazzi, 2 C.M.& R.165; Barrowv. Arnaud, 

M 
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plaintiff bought from the defendant, [certain household furniture 

at the price of # for it was agreed by and between the plainti 

and the defendant that the defendant should sell to the plaintiff and 
the plaintiff should buy from the defendant one hundred sacks of 
flour, at the price of £ per sack,] to be delivered by the defen- 
dant to the plaintiff in a week then next following, and to be paid 
for by the plaintiif on delivery ; and all conditions were fulfilled, 








.8 Q. B. 595, 609; Jusling v. Irvine, 6 HW. & N. 512; 30 L. J. Ex. 78.) 
The vendor cannot, by giving previous notice of his intention not to deliver 
the goods, diminish the purchaser's claim for damages, unless the latter 
consents to rescind the contract upon such notice. (Leigh v. Paterson, 
8 Taunt. 540; and see Phillpotts v. Erans, 5 M. & W. 476.) 

Where there is no difference between the contract price and the market 
price the damages are only nominal. (J’a/py v. Oakley, 16 Q. B. 941.) 
Where there is no market for such goods to which the buyer can resort to 
replace them, the seller is liable for the special damuge caused by his breach 
of contract which the buyer cannot prevent accruing by buying the goods 
elsewhere. (Dorrtes vy. Tatchinsun, 18 C. BL N.S. 415; 34 L. J.C. P2169; 
and see Hughes v. Graeme, 33 L. J. Q. B. 335, 310.) Where the buyer 
has contracted to resell the goods at a greater price than the market price 
at the time of delivery he cannot in general recover the additional profit of 
his bargain as damages. (Willams v. Reynolds, 6 BL & 8S. 495; 34 L. 5. Q. 
B. 221; and see Borrics v. Hutchinson, supra; Josling v. Ircine, supra ; 
Raadali v. Raper, E. B. & E. 84.) 

If the price has been paid, the buyer is entitled to recover the whole 
market value of the goods at the time of delivery ; but where the price had 
been paid by a bill, and after a breach of coutract by the vendor in not 
delivering the goods the bill was dishonoured, the purchaser was held en- 
titled to recover only the difference between the contract price and the 
market price, as in the case where the price remains unpaid. (Valpy v. 
Oakley, supra; Griffiths v. Perry, 1 FE. & E. 680; 28 1. J. Q. B. 204.) 
It cannot be taken into consideration In assessing the damages that an 
enhanced price was agreed for and paid in consideration of delivery at the 
time specified. (Brady v. Oastler, 33 L. J. Ex. 300.) 

Where the property in the goods has passed under the contract, but the 
price has not been paid, and the vendor has wrongfully converted and dis- 
posed of the goods suv as to preclude himself from delivering them and 
recovering the price, the vendee can only recover the difference between the 
value of the gouds and the contract price, and cannot recover the full value 
by suing for the conversion of the goods instead of for the breach of con- 
tract (Chinery vy. Viall, 5 H. & N. 288; 29 L. J. Ex. 180); but if the 
vendor wrongfully retakes the goods after delivery, the vendee may recover 
the full value in an action of trespass or trover, the vendor having his 
remedy for the price. (Gdlard v. Brittan, 8 M. & W. 575; Stephens v. 
Wilkinson, 2 B. & Ad. 320.) 

By the Mercantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, 
8. 2, it is provided “that in actions for breach of contract to deliver specific 
goods for a price in money, the jury shall, on the application of the plaintiff 
and by leave of the judge, find what the goods to be delivered are, what the 
plaintuf would have to pay for them, what damages he would have sustained 
if they should be delivered under execution, and what damages if not so 
delivered ; and that the Court or a judge shall have power to order execu- 
tion to issue for the delivery, on payment of the price found by the jury, 
of the goods, without giving the defendant the option of retaining the 
same upon paying the dumages assessed,” etc. This section is to be first 
taken advantage of at the trial, und ity provisions do not affect the form of 
the decJaration. 
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and all things happened, and all times elapsed, necessary to entitle 
the plaintiff” to the delivery of the said goods as aforesaid ; yet the 
defendant did not deliver the said goods to the plaintiff, whereby 
the plaintiff has been deprived of the profits which would have 
accrued to him from the delivery of the same. 

Like counts: Ramsden v. Gray, 7 C. B. 961; Wood v. Tussell, 
6 Q. B. 234; Porritt v. Baker, 10 Ex. 759. 

For not delivering goods agreed to be delivered as required: Jones 
v. Gibbons, 8 Ex. 920; to be delivered in certain quantities weekly : 
Josling v. Irvine, 6H. & N. 512; 30 L. J. Ex. 78; for not deliver- 
ing the residue after purt delivery under the contract: Bentley v. 
Dawes, 9 Ex. 666. 

On a contract for sale of timber to be delivered at a foreign port, 
Jor not delivering : Gabriel vy. Dresser, 15 C. B. 622. 

For not delivering goods paid for by bill: Griffiths v. Perry, 
1 E. & E. 680; 28 L. J. Q. fb. 204. 

For not delivering a rick of hay sold by auction: Salter v. Wool- 
lams,2 M. & G. 650. 

On a sale of growing timber by public auction, ar not permitting 
plaintiff to carry it away: Lewis v. Clifton, 14 C. B. 245. 

On a contract for the sale and delivery of slaves in a foreign coun- 
try, for not delivering them: Santos v. Inkage, 8 C. B. N.S. 861. 


Purchaser against Vendor on a Contract for the Sale of Goods 
expected by a certain Ship, for not delivering. 


That it was agreed by and between the plaintiff and the defen- 
dant that the defendant should sell and deliver to the plaintiff, and 
that the plaintiff should buy from the defendant tons of [ Peters- 
burg hemp], expected to arrive at by the ship ——, at the price 
of £—— per ton from the quay, and on the terms that if the ship 
should be lost or the [hemp] should be damaged on the voyage the 
said agreement should be considered void for such quantities as 
might be lost or damaged, the quality to be of fair average of the 
season, and payment to be made by the plaintiff by six months’ 
acceptance or cash in fourteen days less two and a half per cent. dis- 
count at the plaintiff’s option; and after the making of the said con- 
tract the | ship arrived at aforesaid with tons of the 
said [hemp] on board not damaged, and all conditions were fulfilled, 
and all things happened, and all times elapsed necessary to entitle 
the plaintiff to the delivery of the last-mentioned goods as aforesaid ; 
yet the defendant did not deliver to the plaintiff the said tons 
of the said [hemp]. 

Like counts: Moore v. Campbell, 10 Ex. 323; Fischel v. Scott, 
15 C. B. 69. 

Like counts on contracts for the sale of goods “on arrival” by a 
certain ship: Boyd v. Siffkin, 2 Camp. 326; and see Hayward v. 
Scougall, 2 Camp. 56; Splidt v. Heath, 2 Camp. 57, n. ; ‘on ar- 
rival” before a certain day: Idle v. Thornton, 3 Camp. 274; “ to 
arrive” by a certain ship: Loratt vy. Hamilton, 5 M. & W. 639; 
Johnson v. Macdonald, 9 M. & W. 600. [Jn all the above cases the 
contracts were held to be conditional on the arrival of the ship with 
the goods. | 

Like counts on contracts for the sale of goods “ now on passage, and 
expected to arrive by” a certain ship: Gorissen v. sige C. B. 

M 
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N.S. 681; 27 L. J. C. P. 29; “to be delivered on the safe arrival 
o a certain ship: Hale v. Rawson, 4C. B. N. 8. 85; 27 L. J.C. 
. 189. [In these cases the contracts to deliver were held absolute on 
the arrival of the ship, although without the goods on board. | 
Count on acontract of sale of 500 tons of nitrate of soda to form 
the full cargo of a ship named, for delivering only the cargo, being 
less than the quantity : Bourne v. Seymour, 16 C. B. 337. 


Purchaser against Vendor on a Contract for the Sale of Goods 
sold by description, for delivering Goods inferior to the Descrip- 
tton (a). 


That it was agreed by and between the plaintiff and the defen- 
dant, that the defendant should sell and deliver to the plaintiff, and 
that the plaintiff should buy and accept from the defendant, 
sacks of flour at the price of shillings per sack, of the same qua- 
lity as certain flour which the defendant had then lately sold and de- 
livered to G. H.; and all conditions were fulfilled, and all things 
happened, and all times elapsed necessary to entitle the plaintiff to 
have such flour delivered as aforesaid ; yet the defendant did not 
deliver to the plaintiff any such flour as aforesaid, but delivered to 
the plaintiff. as and for the flour so agreed to be sold and delivered 
as aforesaid, certain flour not of the same quality as the flour which 
he had so sold and delivered to the said G. H., but of an inferior qua- 
lity; whereby the plaintiff lost the price paid by him to the de- 
fendant for the said flour, and the profits which he would have 
derived from the performance of the said agreement by the de- 
fendant. 

Like couats: Harnor v. Groves, 15 C. B. 667; Loder v. Hekulé, 
3C. BLN. S. 128; Ramsden v. Gray, 7 C. B. 961; St. Losky v. 
Green, 9 C. B. N.S. 370; 30 L. J.C. P2195 and see Warranty,” 
post, p. 267. 











Purchaser against Vendor for not delivering [a Machine} within a 
Time agreed upon, stating special Damage (5). 


That the defendant bargained and sold to the plaintiff, and the 
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(a) As to the measure of damages in this action, see post, p. 267 n. (a). 
(6) In Fletcher v. Tayleur, 17 C. B.21; 25 L. J. C. P. 65, it was 
suggested by the Court that the measure of damages for the breach of a con- 
tract to deliver a chattel should be governed bya rule similar to that which 
governs the measure of damages for the breach of a contract to pay money. 
In the latter case, whatever may be the amount of inconvenience sustained 
by the plaintiff, the measure of damages is the interest of money only ; and 
it was suggested that the measure of damages in the former case should, by 
analogy, be fixed at the average profit made by the use of such a chattel. 
_ Accordingly, in an action for the non-delivery of a ship at the time con- 
tracted for, the difference between the probable carnings of the ship, if 
delivered at the tfme contracted for, and ie actual earnings when delivered, 
was held to be a correct measure of damages. (Jb.) 
_ The rule was laid down in Jladley v. Baxendale, 9 Ex. 341 (see ante, 
‘p. 123), that such damages only are recoverable as may fairly and reason- 
ably be considered as arising naturally, i.e. according to the usual course 
of things, from the breach of contract itself, or such ag may reasonably be 
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plaintiff bought from the defendant [a threshing machine] at a 
certain price, and upon the terms that the defendant should 
deliver the same to the plaintiff on or before the day of —, 
4.D.———; and all conditions were fulfilled, and all things hap- 
pened, and all times elapsed necessary to entitle the plaintiff to a 
delivery of the said [threshing-machine] as aforesaid ; yet the de- 
fendant did not deliver the said threshing-machine to the plaintiff 
on or before the said day of , A.D. ; whereby the 
plaintiff was unable to thresh his wheat, and the same became da- 
maged and wetted by the rain, and deteriorated in value, and the 
plaintiff incurred expense in drying and carting and stacking the 
same, and was unable to sell the same as soon or for so large a 
price as he otherwise would have done. 

A like count: Smeedv. Foord, 1 E. & E. 602; 28 L. J.Q. B.178. 














Count for not delivering part of a machine, whereby the plaintiff 
was prevented from completing and delivering the whole machine ac- 
cording to a contract: Portman v. Middleton, 4 C. B. N. 8. 322; 
27 L. J. C. P. 23). 

For not delivering an engine and boilers for a steam-vessel con- 
tracted to he delivered within two months: Wimshurst v. Deeley, 
2 C. B. 253. 

For not delivering tron girders within a reasonable time after the 
order was given: Kingdom v. Cor, 2 C. B. 661. 


Counts on warranties on the sale of goods. see “ Warraity,” post, 
p. 263. 


Counts on sales af shares, see ‘‘ Shares.” post, p. 256. 


supposed to have been in the contemplation of both partics ut the time 
they made the contract as the probable result of the breach of it. Accord- 
ingle, in an action by the owner of a mill, against a carrier for delay in de- 
livering machinery, which prevented him from working his null, the plain- 
tiff was not allowed to recover as special damage the loss occasioned by the 
stoppage. (Hadley v. Baxendale, supra: the same rule was adopted in the 
cases of Fletcher v. Tayleur, 17 C. B. 21; 25 L.J3.C. P. 65; Smeed v. 
Foord, 1 E. & E. G02; 28 L. J. Q. B. 178; and Portman v. Middleton, 
4C. B. N.S. 322.) 

In an action for a breach of contract for the manufacture of a specific 
article to be delivered in a certain time, the article being necessary to enable 
the plaintiff to complete a contract with a third party, previously made, 
but of which the defendant had no notice, it was held that the plaintiff 
was entitled to recover the extra cost of getting another article, but 
not the compensation recovered against him for his breach of contract 
with the third party. (Portman vy. Middleton, 4C. B. N. 8. 322; 27 L. J. 
C. P. 231.) 
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Indebitatus Count for the Purchase-money of an Estate sold and 
conveyed. (C. L. P. Act, 1852, Sched. B. 7.) (a) 


Money payable by the defendant to the eye for a messuage 
and lands sold and conveyed by the plaintiff to the defendant. 


Indebitatus Count for a Copyhold Estate sold and surrendered. 


Money payable by the defendant to the earn for a copyhold 
or customary tenement, by the plaintiff sold to the defendant and 
surrendered to his use at his request. 


Indebitatus Count for a Leasehold Estate sold and assigned. 


Money payable by the defendant to the plaintiff for a messuage 
and lands sold and assigned by the plaintiff to the defendant for the 
remainder of a term of years to come and unexpired therein. 


Indebitatus Count for the Premium on a Lease granted by the 
Plaintiff to the Defendant. 


Moncy payable by the defendant to the plaintiff for a messuage 
and lands demised by the plaintiff to the defendant for a term of 
years then to come therein, and by the defendant accordingly entered 
upon and possessed for the said term. 


Special counts for the purchase-money of land: Latrd v. Pim, 7 
M. & W. 47-4; Wilks v. Smith, 10 M. & W. 355. On an agreement 
Sor the payment of the premium for a lease by instalments: Baggallay 
v. Pettit, 5 C. B. N.S. 637; 28 L. J.C. P. 169. 


(z) In order to support an indebitatus count for the purchase-money of 
land sold and conveyed, there must have been a conveyance by deed to the 
defendant under the contract ; the giving possession would not alone be 
sufficient. (Statute of Frauds, 29 Car. IT. c. 3, s. 1; 8 & 9 Vict. c. 106, 8. 3.) 
But in practice, such a count seldom occurs, as the conveyance and pay- 
ment are generally contemporaneous, and the deed generally contains an 
acknowledgment of the payment, and a release of the purchase-money. 
(See, per Parke, B., Hallen v. Runder, 1 C.M.& R. 266, 271; and Baker 
v. Dewey, 1 B. & C. 704; Baker v. Heard, 5 Ex. 959.) 

By the Statute of Frauds, 29 Car. II. c. 3, 8. 4, it is enacted, that no 
action shall be brought whereby to charge any person upon any contract 
or sale of lands, tenements, or hereditaments, or any interest in or concern- 
ing them; unless the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in writing, and signed by 
the party to be charged therewith, or some other person thoreunto by him 
lawfully authonzed. (See the decisions on this section, Roscoe on Evi- 
dence, 11th ed. 150; Chitty on Contracts, 7th ed. p. 273; Leake on 
Contracts, p. 131.) 
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On a rovenant to pay the purchase-money contained in a contract 
of sale under seal: Mattock v. Kinglake, 10 A. & E.50; Poole v. 
Hill, 6 M. & W. 835; Sibthorp v. Brunel, 3 Ex. 826. (It was 
held in the last case that the covenants to pay the purchase-money 
and to convey the land were independent ; and see Baggallay v. Pettit, 
5C. B. N.S. 637; 28 L. J. C. P. 169.) 

On a covenant in the deed of conveyance for the et bape of the 
purchase-money by instalments: Foley v. Fletcher, 3 H. & N. 769; 
28 L. J. Ex. 100. 


Vendor against Purchaser, on a Sale hy Private Contract, for 
not completing the Purchase (a). 


That by an agreement bearing date the —— day of , A.D. 
——, it was agreed by and between the plaintiff and the defendant, 
that the plaintiff should sell to the detoadant: and the defendant 
should purchase from the plaintiff, a messuage and Jand at the price 
of , upon the terms and conditions following, that is to say 
[state the conditions material to the cause of action as follows], that 
the defendant should pay the plaintiff a deposit of £ in part of 
the said purchase-money on the signing of the said agreement, and 
the remainder on the day of ——, a.p. , on which day the 
said purchase should be completed ; and that the plaintiff should de- 
duce and make a good title to the said premises on or before the 
-—~- day of ——, a.p. ——, and on payment of the said remainder 
of the said purchase-money as aforesaid, should execute to the de- 
fendant a proper conveyance of the said premises, to be prepared at 
the defendant's expense; and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
Peat! to have the said agreement performed by the defendant on 

is part ; ue the defendant did not pay the plaintiff the said re- 
mainder of the said purchase-money as aforesaid, nor complete the 
said purchase as aforesaid on his part; whereby the plaintiff has 
lost the expense which he incurred in preparing to perform the said 
agreement on his part, and has been put to expense in endeavouring 
to procure the performance thereof by the defendant. 

A like count: Poole vy. Hill, 6 M. & W. 835 “where it was held 
that it was not a condition precedent for the vendor to tender a con- 
veyance, it being the duty of the purchaser to prepare and tender the 
conveyance for execution, and that it was sufficient if the vendor was 
ready and willing to erecute it ; and see Marsden v. Moore, 4 H. & 
N. 500; 28 L. J. Ex. 288]. 

Tike counts on agreements to sell leases: Souter v. Drake, 5 
B. & Ad. 992; Hall v. Betty, 4M. & G. 410; Wilson v. Wilson, 
14 C. B. 616. 




















Count for refusing to accept a lease under an agreement: 





(a) In an action by the vendor against the purchaser for not completing 
the purchase, where the estate remains the property of the vendor, he 
is not entitled to claim the purchase-money, but the measure of damages 
is the loss sustained by him from the breach of contract, as the coats 
incurred, the loss of interest on the purchase-money, and the diminution in | 
value of the land. (Laird v. Pim, 7 M. & W. 474.) 


~~ 
—” 
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Medina v. Norman, 9 M. & W.820; Forster v. Rowland, 7 H.& N. 
ae 30 L. J. Ex. 396; Bond v. Rosling, 1 B. & 8.371; 30L.J.Q. 
. 227. 
Count for not preparing a proper conveyance or paying the pur- 
chase-money: Thames Haven Dock Co. v. Brymer, 5 lkx. 696. 





Vendor against Purchaser on a Sale by Auction for not completing 
the Purchase (a). 


That the plaintiff, on the day of , A.D. , caused to be 
put up for sale by public auction a messnage and Jand upon and 
subject to the following, amongst other, conditions of sale [state the 
conditions material to the cause of action as follows), that the high- 
est bidder should be the purchaser, and that the purchaser should 
pay the vendor a deposit of £—— per centum in part of the pur- 
chase-money immediately after the sale, and the remainder of the 
purchase-money on the day of , A.D, , on which day 
the purchase should be completed, and that the vendor should, on 
or before the day of , AD. , deduce and make a good 
title to the said premises, commencing with [efe. according to the 
fuct), and that on payment of the remainder of the said purchase- 
money as aforesaid, the vendor should execute a conveyance of the 
said premises to the purchaser at the purchaser's expense, and that 
if the purchaser should fail to comply with the a conditions his 
said deposit should therenpon be forfeited, and the vendor should 
be at liberty to resell the said premises by public auction or private 
contract as he should think fit, and the deficiency, if any, in price 
and all expenses attending such resale should be patd by the pur- 
chaser to the vendor; and upon such putting up to sale of the said 
premises as aforesaid the defendant was the highest bidder for the 
same, and purebased the said premises from the plaintiff, and the 
plaintiff sold the same to the defendant for £—— upon and subject 





























(a) By the “Sale of Land by Auction Act, 1867,” 30 & 31 Vict. ¢. 

s. 4, it is enacted “that from and after the passing of this Act, whenover a 
sale by auction of Jand would be invalid at law by reason of the employ- 
ment of a puffer, the same shall be deemed invalid in equity as well as at 
Jaw.” 

By s. 5, ‘that the particulars or conditions of sale by auction of any 
land shall state whether such land will be sold) without reserve, or subject 
to a reserved price, or whether a right to bid is reserved; if it is stated 
that such land will be sold without reserve, or to that effect, then it shall 
not be lawful for the seller to employ amy person to bid at sueb sale, or for 
the auctioneer to take knowingly any bidding from any such person.” 

By s. 6, “where any sale by auction of land 1s declared either in the par- 
ticulars or conditions of such sale to be subject toa right for the seller to 
bid, it shail be lawful for the seller or any one person on his behalf to bid 
at such auction in such manner as he may think proper.” 

Before the above Act, if an estate was advertised or declared to be sold 
without reserre, anda puffer was, without notice, employed at the aale, the 
sale was held voidable at law by the purchaser on the ground of fraud. 
(Thornett v. Haines, 15 M. & W. 367.) But in equity, it is said, a single 
bidder might be employed without notice in order to protect the interest of 
the vendor. (Bramley vy. Alt, 3 Ves. 620; Smith v. Clarke, 12 Ves, 477; 
Mortimer v. Bell, L. R21 Ch. Ap. 10; 35 L. J.C. 25; and see Sugden on 
Vendors and Purchasers, 14th ed. p. 9.) The statute has laid down a uni- 
form rule both at law and in equity. 
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to the said conditions of sale; and the defendant then paid the plain- 
tiff such deposit as aforesaid, and all conditions were fulfilled, and 
all things happened, and all times elapsed, necessary to entitle the 
plaintiff to maintain this action for the breaches hereinafter men- 
tioned; yet the defendant did not on the said day of » A.D. 
, pay the plaintiff the remainder of the said purchase-money, nor 
complete the said purchase on his part; whereby the plaintiff has 
been deprived of thie advantages which would have accrued to him 
from the payment of the said remainder of the said purchase-money 
and from the completion of the said purchase, and has lost the ex- 
penses incurred by him in preparing to complete the said purchase 
on his part and in endeavouring to procure the completion of the 
said purchase by the defendant; and afterwards, according to the 
said conditions of sale, the plaintiffresold the said premises by public 
auction for a less sum than the price aforesaid, and there was a deti- 
ciency in price on such resale of £ , and the expenses attending 
such resale amounted to £ , of all which the-defendant had 
notice, but did not pay the last-mentioned sums or either of them 
to the plaintiff. 

Like counts: Ferry v. Williams, 8 Taunt. 62; Zaythoarp v. 
Bryant, 1 Bing. N.C. 421; Dobson v. Fspie, 2 HW. & N.79; 26 
Teds Ex. 240). 

A like count, charging a breach in not paying the deposit, which 
On oat Sorfeited : Ockenden v. Henly, E. B. & E. 485; 27 L. J. 

. B. 361. 

















Vendor against Purchaser on an Agreement to assign a Public 
House, with Goodwill, Firtures, and Stock in Trade, for not com- 
pleting. 


That the plaintiff was possessed of a messuage and premises for the 
residue of a term of years, and carried on the business of a seller of 
beer upon the said premises, and was also possessed of certain house- 
hold goods, fixtures, and fittings, and of beer and other licenses, and 
of stock in trade and effects concerning his said business then being 
ou the said premises; and thereupon, by an agreement bearing date 
the day of » A.D , it was agreed by and between the 
plaintiff and the defendant as follows, that is to say [set out the agree- 
ment for the assignment of the lease, fixtures, stock in trade, good- 
will, etc., and other material parts according to the fact}; and all 
conditions were fulfilled, amd all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said agreement 
performed by the defendant. on his part; yet the defendant [state 
the breaches according to the fact]; whereby the plaintiff has lost 
the advantages which would have accrued to him from the comple- 
tion of the said agreement, and the expense which he has incurred 
in preparing papers and writings and paying brokers’ and valuers'’ 
charges and otherwise in preparing to perform the said agreement 
on his part. 

Like counts: Maylam v. Norris, 1 C. B. 244; 2D. & L. 829; 
Wilson v. Wilson, 14 C. B. 616. 
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Vendor against the Purchaser of the Benefit of a Contract fur the 
Purchase of a House. 


That the plaintiff had bargained and agreed with G. H. for the 
purchase by the plaintiff from the said G. HZ. of a freehold house, 
to be conveyed by the said G. H. to the plaintiff at the price of 
£——,; and thereupon, in consideration that the plaintiff would 
sell and give up to the defendant the said bargain and agreement 
and the benefit thereof, and would permit the defendant instead of 
the plaintiff to become the purchaser of the said house from the 
said G. H., the defendant promised the plaintiff to pay him £—— 
for the giving up of the said bargain and agreement and of the 
benefit thereof to the defendant, on the said house being conveyed 
to him instead of the plaintiff on the terms of the said bargain; 
and all conditions were fulfilled. and all things happened, and all 
times elapsed necessary to entitle the plaintiff to be paid the said 
£ by the defendant ; yet the defendant has not paid the same. 
[dn indebitatus count would be sufficient, but inconvenient in form. } 

A lihe count: Price vy. Seaman, 4 B. & C. 5285. 





Vendor against Purchaser on the Sale of an Agreement for a 
Leuse. 


That the plaintiff was possessed of a house as tenant thereof to 
G. H., and had entered into an agreement with the said G. H.. 
whereby the said G. Hf. agreed with the plamtiff to grant to him 
or his assigns a lease of the said house for a certain term of years ; 
and thereupon, in consideration that the plaintiff promised the de- 
fendant to sell to the defendant his said agreement and the benefit 
thereof for the price of £ . the defendant promised the plain- 
tiffto purchase from him the said agreement and the benefit thereof. 
and to pay the plaintiff the said price of £ for the same; and 
all conditions were fulfilled, aud all things happened, and all times 
elapsed necessary to entitle the plaintiff to be paid the said £ 
by the defendant ; yet the defendant has not paid the plaintiff the 
same. 

A like count: Kintrea vy. Perston, 1. & N. 357; 25 L. J. Ex. 
287. 

Count on an agreement to pay a sum of money tn consideration of 
the plaintiff having surrendered his lease, and induced the landlord 
to take the defendant as tenant: Cocking v. Ward, 1 C. B. 858. 











Purchaser against Vendor on a Sale by private Contract for not 
Completing (a). 


That by an agreement, bearing date the —— day of ——, a.p. —— 


(a) Where the contract is reacinded the purchaser may recover the de- 
posit on a count for money received (see ante, p. 48; Simmons v. Hesel- 
tine, 5 C. B. N.S. 554; 28 L. J.C. P. 129; and see Blackburn v. Smith, 
2 Ex. 783); byt he cannot recover interest under that count. (See infra.) 
If the purchaser makes default, and by the terms of the contract the deposit 
is forfeited, he cannot recover it. (Bearan vy. M‘Doanell, 9 Ex. 309; and 
see Palmer v. Temple, ¥ A. & E.608; Casson v. Roberts, 31 Beav. 618; 
32 L. J.C. 105; Depree v. Bedborough, 4 Giff. 479; 33 L. J. C. 184.) 
The purchaser may maintain an action for the deposit against the auctioneer 
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it was agreed by and between the plaintiff and the defendant that 
the defendant should sell to the plaintiff, and the lever should 
purchase from the defendant a messuage and land at the price of 


if he has received it as a stakeholder on behalf of both parties, or against 
the vendor if it has been paid to him (Harrington v. Hoggart, 1B. & 
Ad. 577); but not against a person to whom the money was paid mercly 
as agent for the vendor. (Bamford v. Shuttleworth, 11 A. & E. 926.) 
He cannot recover interest from the auctioneer although the latter has 
invested the moncy at interest. (Harrington v. HMoggart, supra.) 

In an action by the purchaser against the vendor for not completing the 
purchase, the purchaser can claim as damages the costs of preparing and 
entering into the agreement, and the costs of investigating the title, and of 
endeavouring to procure a good title (Zfodges v. Karl of Litchfield, 1 Bing. 
N.C. 492; LHanslip v. Padwick, 5 Ex. 615) ; and it is sufficient if these 
costs have been incurred, though not paid before action (Richardson v. 
Chasen, 10 Q. B. 756), if properly laid in the declaration (ZJb.: and see 
Pritchet v. Boevey, 1 C. & M. 775; and see ante, p. 14.) He may also in a 
special count claim interest on the deposit money (De Bernales v. Wood, 
3 Camp. 258; Farquhar v. Farley, 7 Taunt. 592 ; Hodges v. Earl of Litch- 
field, supra) ; but not in an indebitatus count for money received in respect 
of the deposit. (Maberley v. Robins, 5 Taunt. 625; Bradshaw v. Bennett, 
5 C.& P.48.) He cannot claim the costs of raising the purchase-money 
in readiness fur payment, nor the interest on it while lying idle. (Hanslip 
v. Padwick, supra ; but as to the interest see Sherry v. Oke, 3 Dowl. 349.) 
He cannot claim the costs of a chancery suit brought by him against the 
defendant for specific performance, and dismissed for defect of the defen- 
dant’s title (Malden v. Fyson, 11 Q. B. 292); nor the extra costs of a chan- 
cery suit brought against him by the defendant, and dismissed with costs. 
(Hodges v. Earl of Litchfield, supra.) Expenses incurred before entering 
into the contract cannot be claimed. (Zé.) 

The purchaser cannot claim damages for the loss of his bargain, or for 
loss of profit on a resale, where the vendor fails to complete by reason of a 
defect in his title, provided the vendor acted bond fide, and had reasonable 
ground for supposing that he had a good title. (Flurean v. Thornhill, 
2 BL.1078; Walker vy. Afoore, 10 B. & C.416; Pounsett v. Fuller, 17C. B. 
660; 25 L. J.C. P. 145; Sikes v. Wild, 1B. & S. 587; 30 L. J. Q. B. 
325 ; 32 76.375.) But where the vendor contracts to sell an estate, know- 
ing at the time that he has no title, he is liable to make good the loss of 
the bargain. (Hopkins v. Grazebrook, 6 B. & C. 31; Robinson v. Harman, 
1 Ex. 850.) So also if he fails to complete from any other cause than 
defect of title. (See, per Campbell, C.J., Simous v. Patchett, 7 E. & B. 
568, 572.) Where there has been an actual convevance of the estate, and 
the grantor sues the grantee upon the covenants for title, the measure of 
damages is then the whole value of the estate; thus, in an action for a 
breach of the covenant for quiet enjoyment in a lease the value of the term 
is recoverable. (Williams v. Burrell, 1 C. B. 402; and see Lock v. Furze, 
L.R.1C. P. 441; 34£L.0.C. P. 201; 35 Za. 141.) 

In Boyman y. Gutch, 7 Bing. 379, it was held that the capacity of the 
vendor to make a good title depended upon whether he had a legal title to 
convey, and not upon whether a court of equity would compel the purchaser 
to take the title. But in Jeakes v. White, 6 Ex. 873, in which Boyman v. 
Gutch was not cited, it was held (Martin, B., dissentiente), that a good 
title meant such a title as a court of equity would adopt as sufficient ground 
for compelling specific performance ; and in that caze a title which depended 
on a doubtful fact respecting heirship was held bad. In Simmons v. Hesel- 
tine, 5 C. B. N.S, 554; 28 L. J. C. P. 129, a title depending on a 
doubtful question of fact was held bad, and the plaintiff recovered his de- 
posit and expenses. (And see Stevens v, Austen, 30 L. J. Q. B. 212.) 
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£——, upon the terms and conditions following, that is to ay [state 
the conditions material to the cause of action, as follows :| that the 
plaintiff should pay the defendant a deposit of £ , In part of the 
said purchase-money on the signing of the said agreement, and the 
remainder on the —— day of A.D. , on which day the said 
purchase should be completed, and that the defendant should deduce 
and make a good title to the said premises on or before the —— 
day of , A.D. , and on payment of the said remainder of 
the said purchase-money as aforesaid should execute to the plaintiff 
a proper conveyance of the said premises, to be prepared at the 
eae ’s expense; and all conditions were fulfilled, and all things 

appened, and all times elapsed necessary to entitle the plaintiff to 
have the said agreement performed by the defendant on his part ; 
yet the defendant did not execute to the plaintiff such conveyance 
as aforesaid, nor complete the said purchase as aforesaid on his part ; 
whereby the plaintiff has lost the use of the money paid by him as 
such deposit as aforesaid, and of other moneys argvided by him for 
the completion of the said purchase, and has lost the expenses in- 
curred by him in investigating the title of the defendant, and in pre- 
paring to perform the agreement on his part, and has incurred ex- 
pense in endeavouring to procure the performance thereof by the 
defendant. 

Like counts: Hughes v. Parker, 8 M. & W. 244; Rippinghall 
v. Lloyd, 5 B. & Ad. 742. 

wl like count, where the defendant, before the time for the comple- 
tion of the contract, had conveyed to another person: Lovelock v. 
Irvanklyn, 8 Q. B. 371. 




















Purchaser against Vendor on a Sale by Private Contract for 
not delivering an Abstract of Title. 


That by an agreement, bearing date the day of . A.D. 
, it was agreed by and between the plaintiff and the defendant, 
that the defendant should sell to the plaintiff, and the plaintiff 
should purchase from the defendant the manor of at the price 
of £——, and that the defendant should within weeks from the 
date of the said agreement deliver to the plaintiff or his solicitor a 
proper and sufficient abstract of the defendant’s title to the said 
manor, and that he should on the day of , A.D. , on 
receiving the said purchase-money, execute a proper conveyance of 
the said manor to the plaintiff; and all cautions were fulfilled, 
and all things happened, and all times elapsed necessary to entitle 
the plaintiff to have such abstract as aforesaid delivered to him or to 
his solicitor; yet the defendant did not within weeks from the 
date of the said agreement deliver to the plaintiff or his solicitor a 
proper and sufficient or any abstract of the defendant’s title to the 
said manor. 

Like counts: Hodges v. Earl of Litchficld, 1 Bing. N.C. 492 ; 
Metcalfe vy. Fowler, 6 M. & W. 830; Montagu v. Kater, 8 Ex. 507 ; 
Orme v. Broughton, 10 Bing. 533. 





























Purchaser against Vendor ona Sale by Auction for not making 
a good Title. 


That the defendant, on the —— day of ——, a.D. ——, caused to 
be put up for gale by public auction a messuage and land, upon and 
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subject to the following amongst other conditions of sale [state the 
conditions material to the cause of action, as follows :] that the 
highest bidder should be the purchaser, and that the purchaser 
should pay the vendor a deposit of £ per vent. in part of the 
purchase-money immediately after the sale, and the remainder of 
the purchase-money on the day of ——-, a.p. ——, on which 
day the said purchase should be completed, and that the vendor 
should deduce and make a good title to the said premises, com- 
mencing with [efe., according to the fact], on or before the —— day 
of , A.D. , and that on payment of the remainder of the said 
purchase-money as aforesaid the vendor should execute a convey- 
ance of the said premises to the purchaser at the purchaser's ex- 
pense; and upon such putting up of the said premises to sale as 
aforesuid the plaintiff was the highest bidder for the same, and 
purchased the said premises from the defendant, and the defendant 
sold the same to the plaintiff for £ , upon and subject to the 
said conditions of sale; and all conditions were fulfilled, and all 
things happened, and all times elapsed, necessary to entitle the 
plaintiff to have such good title to the said premises as aforesaid de- 
duced and made by the defendant; yet the defendant did not on or 
before the said day of , A.D. , deduce or make such 
ood title to the said premises as aforesaid ; whereby the plaintiff 
ne lost the expenses incurred by him in investigating the title of the 
defendant to the said premises, and in endeavouring to procure the 
performance of the said agreement by the defendant. and has lost 
the use of the money paid by him as such deposit as aforesaid, and 
of other moneys provided and kept by him for the completion of 
the said purchase. y 

Like counts: Sansom v. Rhodes, 6 Bing. N.C. 261; Ballard v. 
Way, 1 M. & W. 520; Simmons v. Heseltine, 5 C. B. N.S. 554; 
28 L. J.C. P. 129. 

Counts for not delivering an abstract of title according to the con- 
ditions of sale: Wilde v. Fort, 4 Taunt. 334; Dobell v. Hutchinson, 
3 A. & E. 355; Smith v. Tanner, 1 M. & G. 802; Sharland vy. 
Leifihild, 4 C. B. 529. 

Purchaser against cendor for compensation for an error in the par- 
ticulars of sale ax settled hy arbitration according to the conditions 
of sale: Boss vy. Helsham, 36 L. J. Ex. 20. 


























Count on an Agreement ta grant a Lease for not Letting (a). 


That by an agreement bearing date the day of , A.D. 
——, it was agreed by and between the plaintiff and the defendant 
that the defendant should Jet to the plaintiff and the plaintiff should 


ee er ee a Se RN ARS Mets” 














(a) Upon a contract to grant a lease there is an implied undertaking by 
the lessor that he has title to grant such lease. (Stranks v. St. John, L. 
R. 2 C. P. 376; 36 L. J. C. P. 118; and see Roper v. Cuombes, 6 B. & C. 
534.) In every contract for the sale of a lease, unless there be a stipu- 
lation to the contrary, there is an implied undertaking to make out the 
lessor’s title to demise, as well as that of the vendor to the lease itself, 
which implied undertaking is available at law as well us in equity. (Souter 
v. Drake, 5 B. & Ad. 992; Hall v. Betty,4M.& G.410; White v. Fol- 
jambe, 11 Ves. 337; Ogilvie v. Foljambe, 3 Mer. 53; and see Tweed v. 
Mills, L. R.1C. P.39.) But ina contract for the sale of an agreement for 
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take from the defendant a farm called —— for the term of 
years, commencing on the day of , A.D. ——, at the rent 
and upon the terms and conditions in the said agreement mentioned 
and referred to, and that the plaintiff should have and take posses- 
sion of the said farm on and from the day of , A.D. ——; 
and all conditions were fulfilled, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to have the said farm 
let to him for the said term as aforesaid ; yet the defendant did not 
nor would Jet the said farm to the plaintiff for the said term as afore- 
said; [whereby the plaintiff, after having had and taken possession 
of the said farm according to the said agreement, was ejected there- 
from, and lost the expenses which he had incurred in taking pos- 
session of the said farm, and in stocking and tilling the same, and 
the profits and advantages which he would have derived therefrom 
if the said farm had been let to him for the said term as aforesaid. | 

A like count: Stranksv. St. John, 36 L. J.C. PL 18; LR. 2 C. 
P. 376. 














Count upon an agreement to assign a lease, for not furnishing a 
proper title: Penniall v. Harhorne, 11 Q. B. 368. 

For breach of an aqreement to qrant a lease, stating special 
damage in having fitted up the premises as a beershop, and the loss 
of a bargain to sell the lease: Hayward v. Parke, 16 C. B. 295. 

Oa a contract by a viear to let the glebe lands, for a breach by re- 
signing the vicarage: Price v. Williams, 1M. & W. 6. 


By the purchaser against the vendor on a covenant of the latter in 
the deed of conveyance that notwithstunding his own acts he had a 
right tu convey: Thackeray v. Wood, 6 B. & 8. 766; 33 L. J. Q. B. 
275; 34 1b. 226. [ Where see the limits of such covenant.) 

By the devisce of the grantce on the covenant in a deed of convey- 
ance that the vendor was seised in fee, and had a right tu convey : 
Kingdon v. Nottle, 4M. & S. 53. 

By the heir of the grontee on the covenant for further assurance : 
Jones v. King, 4 M. & 8. 18s. 

By the assignee against the assiqnor of a term ona covenant that 
the term was subsisting: Stannard v. Forbes, 6 A. & E. 572. 


ScCHOOLMASTER. 





Indebitatus Count by a Schoolmaster for Tuition, Board, ete. 


Money payable by the defendant to the plainuiff for work done 
by the plaintiff, as a schoolmaster, in ah about the instructing 
of G. H. for the defendant at his request, and for meat, drink, 
washing, lodging, books, and other necessaries and goods provided 
by the plaintiff for the said G. H. at the request of the defendant. 





a lease, in the absence ef express stipulation, there is no such implied under- 
taking that the proposed lessor has a good title to grant the lease, and the 
purchaser is entitled only to the rights under the agreement. (Kintrea vy. 
Perston, 1 H. & N. 357; 25 L. J. Ex. 287.) 
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By a Schoolmaster for removing a Pupil without a Quarter’s 
Notice (a). 


That in consideration that the plaintiff, as and being a school- 
master, would receive G. H. into the school of the plaintiff and 
eed him with education, board, and lodging whilst he should 

e at such school, for reward to the eerie at the rate of £——~ 
per annum, payable quarterly, the defendant promised the plaintiff 
to continue the said G. H. at the said school, to be educated, 
boarded, and lodged by thé plaintiff as aforesaid, until the expira- 
tion of a quarter of a year’s notice to be given to the plaintiff by 
the defendant of his intention to take the said G. H. away from 
the said school [or to pay the plaintiff a proportionate part of the 
said sum fora quarter of a year]; and the plaintiff received the 
said G. HZ. into the said school, and provided him with education, 
board, and lodging whilst he was at the said school, on the terms 
aforesaid, and the plaintiff has always been ready and willing to 
continue to do so, whereof the defendant had notice; yet the de- 
fendant did not continue the said G. H. at the said school until 
the expiration of a quarter of a year’s notice as aforesaid, [nor pay 
the plaintiff a proportionate part of the said sum for a quarter of a 
year, | and wrongfully took away the said G. JI. from the said school 
without giving the plaintiff any such notice [or making such pay- 
ment] as aforesaid; whereby the plaintiff has lost the profits which 
he would have derived from the performance of the said promise by 
the defendant. 

A like count: Collins v. Price, 5 Bing. 132. 


SEAMAN. 


Indchitatus Coun by a Seaman for Wages (b). 
Money payable by the defendant to the plaintiff for the work and 


(a2) Upon a contract similar to that stated in this count, it was held that 
the payments accrued due quarterly, and therefore, the defendant having 
become bankrupt pending a quarter, his bankruptcy was no defence to the 
whole or any part of the claim of the plaintiff in respect of the quarter. 
(Hopkins v. Thomas, 7 C. BL N.S. 711; 29 L. J.C. P. 187.) 

(4) By “Phe Merchant Shipping Act, 185-4,” 17 & 18 Vict. c. 104, s. 188, 
it is enacted, “that any scaman or apprentice, or any person duly authorized 
ou his belulf, may sue in a summary manner, before any two Justices 
of the peace acting in or near to the place at which the service has 
terminated, or at which the seaman or apprentice has been discharged, or at 
which any person upon whom the claim is made is or resides, or in Scotland 
either before any such justices or before the sheriff of the county within 
which any such place is situated, for any amount of wages due to such 
scaman or apprentice, not exeeeding £50 over and above the costs of any 
proceeding for the recovery thereof, so soon as the same becomes payable ; 
and every order made by such justices or sheriff in the matter shall be 
final.” 

By s. 189, “no suit or proceeding for the recovery of wages under the sum 
of £50, shall be instituted by or on behalf of any seaman or apprentice in 
any Court of Admiralty or Vice-Admiralty, or in the Court of Session in 
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services of the plaintiff, by him done and rendered, as a hired sea- 
man and mariner on board the ship ——, for the defendant at his 
request, and for wages due from the defendant to the plaintiff in 


respect thereof. 
ike counts: Frazer v. Hatton, 2C. B. N.S. 612; Melville v. 


De Wolf, 4 E. & B. 844; Robins v. Power, 4 C. B. N.S. 778; 27 
7 J.C. P. 257; Edward v. Trevellick, 4 E. & B. 59; 24 L. J. Q. 
. 9. 


Count on a seaman’s advance-note: M‘ Kune v. Joynson, 5 C. B. 


N.S. 218; 28 L. J. C. P. 133. 


SuaREs (a). 





Indebitatus Count for the Price of Shares sold. 
Money payable by the defendant to the plaintiff for ——- shares, 


Scotland, or in any superior Court of Record in her Majesty’s dominions, 
unless the owner of the ship is adjudged bankrupt or declared insolvent, or 
unless the ship is under arrest or 1s sold by the authority of any such Court 
as aforesaid, or unless any justices acting under the authority of this Act 
refer the case tu be adjudged by such Court, or unless neither the owner nor 
master is or resides within twenty miles of the place where the seaman or 
apprentice is discharged or put ashore.” 

Where the declaration contained a count for wages, a3 a seaman, under 
£50, and a count for an assault, the Court allowed a plea to be pleaded to 
the former count that the action was brought for the recovery of wages 
under £50 within the above section. (Rossi v. Grant, 5 C. B. N.S. 699.) 

By the “ Adiniralty Court Act, 1861,” 24 Vict. ¢. 10, 8. 10, it is enacted 
that “the High Court of Admiralty shall have jurisdiction over any claim 
by a seaman of any ship for wages earned by him on board the ship, whe- 
ther the same be due under a special contract or otherwise, and also over 
any claim by the master of any ship for wages earned by him on board the 
ship, and for disbursements made by him on account of the ship; provided 
always, that if in any such cause the plaintuf do not recover fifty pounds 
he shall not be entitled to any costs, charges, or expenses incurred by him 
therein, unless the judge shall certify that the cause was a fit one to be tried 
in the said Court.” 

A seaman cannot sue the master of the vessel for his share of salvage, al- 
though the total amount of salvage has been paid to the master and is in 
his hands. (Atkinson v. Woodall, 1 H. & C. 170; 31 L. J. M. 174.) 

(2) By the 30 & 31 Vict. c. 27, s. 1, it is enacted “that all contracts, 
agreements, and tokens of sale and purchase which shall, from and after the 
ist day of July, 1867, be made or entered into for the sale or transfer, 
or purporting to be for the sale or transfer of any share or shares, or of 
any stock or other interest, in any joint stock banking company in the 
United Kingdom of Great Britain and Ireland constituted under or regu- 
lated by the provisions of any Act of Parliament, Royal Charter, or Letters 
Patent, issuing shares or stock transferable by any deed or written instru- 
ment, shall be null @hd void to all intents and purposes whatsoever, unless 
such contract, agreement, or other token shall sct forth and designate in 
writing such shares, stock, or interest by the respective numbers by which 
the same are distinguished at the making of such contract, agreement, or 
token on the register or books of such banking company as aforesaid, or 
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in an undertaking called the —— Company, sold and transferred 
by the plaintiff to the defendant. 


By Vendor of Shares against Purchaser for not accepting (a). 


That in consideration that the plaintiff would sell to the defendant 
shares in the ——- Company at the price of £ per share, 
and would do all things necessary on the plaintiff’s part to transfer 
the said shares to the defendant on the day of then next, 
the defendant promised the plaintiff that he would at the time afore- 
said accept the transfer of the said shares, and do all things neces- 
sary on his part in that behalf, and pay the said price for the same 
upon the tranefer thereof; and all conditions were fulfilled, and all 
thiugs happened, and all times elapsed, necessary to entitle the 
pane to have the said promise of the defendant performed by 
im; yet the defendant did not accept the transfer of the said 
shares, nor do all things necessary on his part in that behalf, nor 
pay the said price for the same, [and by reason thereof the plaintiff, 
as the legal owner of the said shares, became liable to pay, and 
pee calls made upon the said shares, subsequently to the said 
reach by the defendant of his said promise (such calls must be 
claimed specially, and are not recoverable under the common count 
Jor money paid. Sayles v. Blane, 14 Q. B. 205)]. 
Like counts: Hare v. Waring, 3 M. & W. 362; ITibblewhite v. 
MM Morine,6 M. & W. 200; Stewart v. Cauty, 8 M. & W. 160; 
ield v. Lelean, 6 H. & N. 617; 30 L. J. Ex. 168. 














Count by a vendor of shares against the purchaser on an implied 
indemnity against calls paid hy the plaintiff in consequence of the 
defendant not having transferred the shares into his name in the 
books of the company: Walker v. Bartlett, 17 C. B. 446; 18 C. B. 
845; 25 L. J.C. P. 156, 263 ; see Indemnity,” ante, p. 179. 

Count on a covenant to indemnify against calls on shares assigned 
aoe : Betteley v. Stainsby, 12 C. B.N.S.477 ; 31 L. J.C. P. 


By Purchaser of Shares against Vendor for not transferring (6). 


That in consideration that the plaintiff would buy from the de- 
fendant shares in the Mine at the price of £—— per 








where there is no such register of shares or stock by distinguishing numbers, 
then, unless such contract, agreement, or other token shall set forth the 
person or persons in whose name or names such shares, stock, or interest 
shall at the time of making such contract stand as the registered proprietor 
thereof in the books of such banking company.” 

(a) In an action for not accepting shares under a contract of sale, the 
measure of damayes is the difference between the contract price and the 
price at the time appointed for acceptance, or upon a re-sale if re-sold by 
the vendor within a reasonable time after the breach. (Stewart v. Cauty, 8 
M. & W. 160; Pott v. Flather, 11 Jur. 735; 16 L. J. Q. B. 366.) 

(6) The measure of damages for the breach of a contract of sale of shares 
in not delivering or transferring the shares sold is the difference between 
the contract price and the market price when the contract was broken, 
allowing the purchaser a reasonable time for the purchase of like shares. 
(Shaw v. Holland, 15 M. & W. 136; Tempest v. Kilner, 3 C. B. 253; 
and see Cockerell v. Van Diemen’s Land Co., 18 O. B. 454.) 
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share, to be paid by the plaintiff to the defendant, and would 
accept a transfer of the said shares from the defendant, the defen- 
dant promised the plaintiff that he would sell the said shares to the 
plaintiff, and within a reasonable time in that behalf transfer and do 
all things necessary on his part to transfer the said shares to the 
plaintiff; and all conditions were fulfilled, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said promise of the defendant performed by him; yet the defendant 
did not transfer, nor do all things necessary on his a to transfer 
the said shares to the plaintiff; whereby the plaintiff lost the profits 
which he would have derived from having the said shares trans- 
ferred to him, and incurred expense in purchasing other shares in 
the said mine in lieu thereof. 

Like counts: Powell vy. Jessopp, 18 C. B. 336; Tempest v. Kilner, 
2C. B. 300; Stephens v. De Medina, 4 Q. B. 422; Watson v. Sprat- 
ley, 10 Ex. 222; Stray v. Russell, 1 E. & E. 888, 916; 28 L. J. Q. 
B. 279; 29 7d. 115. 


By the owner of foreign mining shares delivered to the defendant 
on loan, for not redelivering them: Owen v. Routh, 14 C. B. 327. (a) 
A like count ona loan of railway shares: Deacon v. Gridley, 15 


C. B. 295. 


Actions for calls on shares: see “ Company,” ante, p. 141. 


Mandamus against a company to register shares: see‘ Manda- 
mus,” post, Chap. IIT. 


SHERIFF. 





Indebitatus Count by a Sheriff for Fees, ete. 


Money payable by the defendant to the plaintiff for work done 
by the plaintiff as sheriff of the county of , and by his bailiffs, 
Officers, and servants for the defendant at his request, and for 
[poundage and! fees payable by the defendant to the plaintiff in 
a thereof. 

tke counts: Maybery v. Mansfield, 9 Q. B. 754; Walbank v. 
Quarterman, 3 C. B. 94; Newton v. Chambers, 1 D. & L. 869; 
Miles v. Harris, 12 C. B. N.S. 550; 31 L. J.C. P. 361. 

Indebitutus count for sheriff's poundage on a writ of elegit: Car- 

ter v. Hughes,2 H. & N. 714; 27 L. J. Ex. 225. 








(a) On a contract to replace on a given day stock or shares which have 
been lent by the plaintiff to the defendant, the measure of damages is the 
price at the time appointed by the contract for replacing the stock or shares, 
or the price at the dhy of the trial, at the option of the plaintiff. (Shepherd 
v. Johnson, 2 Fast, 211; M‘Arthur v. Lord Seaforth, 2 Taunt. 257; Owen 
v. Routh, 14 C. B. 327. and see Gainsford vy. Carroll, 2 B. & C. 625; 
Shaw v. Holland, 15 M. & W. 136, 145; Cockerell v. Van Diemen’s Land 
Co., 18 C. B. 454.) 
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Indebitatus count against a sheriff for the money levied under a 
writ: see ‘‘ Money Received,” ante, p. 44, n. (a). 





Counts against sheriffs for penalties under 32 Geo. IT. ec. 28, ss. 
1-12,—for carrying the plaintiff to prison within twenty-four hours 
after arrest: Silky. Humphery, 4A. & E. 959; Dewhirst v. Pear- 
son, 1 Dow). 664; Gordon v. ae 9Q. B. 60; Summers v. Mose- 
ley, 2C. & M. 477. 

For extortion in taking an excessive fee: Martin v. Bell, 6 M. & 
S. 220; Plevin v. Prince, 10 A. & E. 494. 

Against the sheriff for penalties under 23 H. VI. c. 9, for not ac- 
cepting bail: Evans v. Moseley, 2 C. & M. 490. 

Against sheriffs for penalties under 29 Eliz. c. 4, for taking ex- 
cessive fees for the execution of a writ of fi. Fa Ashby v. Harris, 
2M. & W. 673; Usher v. Walters, 4 Q. B. 553; Pilkington v. 
Cooke, 4 D. & L. 347 ; Holmes v. Sparkes, 12 C. B. 242. 

Against the sheriff for penalties for detaining a bankrupt after 
protection under the Bankrupt Law Consolidation Act, 1849, s. 113: 
Lees v. Newton, 35 L. J. C. P. 285. 


SHIPPING. 


See“ Carriers by Water,” ante, p. 129; “ Charterparty,” ante, 
p. 137; “ Seaman,” ante, p. 255. 


StatuaGE. See ‘ Tolls,” post, p. 261. 


Stock. 





Indehitatus Count for Stock sold and transferred. 


Money payable by the defendant to the plaintiff for £——— 3 per 
cent. Consolidated Bank Annuities [or as the cause may be], sold and 
transferred by the plaintiff to the defendant. 


Count on a bond conditioned to replace stock advanced: Blair v. 
Ormond, 20 L. J. Q. B. 444; and see “ Shares,” ante, p. 258. 

Count on a covenant to replace stock in a railway company on a 
certain day: Betteley v. Stainsby, 12 C. B.N. S477 ; BLL. J. 
C. P. 337. 


Svrery. See “ Guarantee,” ante, p. 162. 
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Tots. (a) 





Indebitatus Count for Tolls on passing through a Turnpike. 


Money payable by the defendant to the plaintiff for tolls due from 
the defendant to the plaintiff, as and being the farmer and collector 
of the tolls payable at a turnpike-gate erected on a turnpike-road, 
een passage of cattle and carriages of the defendant through the 
said gate. 

‘dike count: Maurice v. Marsden, 19 L. J. C. P. 152; and see 
Westover y. Perkins, 2 Eb. & E. 57; 28 L. J. M. 229. 


Indebitatus Count for Tolls on passing over a Bridge. 


Money payable by the defendant to the plaintiff for tolls due from 
the defied to the plaintiff for the passage of waggons and carts 
of the defendant over a bridge of the plaintiff. 

A like count: Steinson vy. Heuth, 3 Lev. 400. 

For tolls in respect of goods landed at a port: Bradley v. New- 
castle,2 EB. & B. 427; Jenkins ve. Trelvuar, li M.& W. 16; Earl 
Falmouth v. Penrose, 6 B. & C. 385. 

For tolls due under a statute in respect of coals carried on a river: 
Ribble Navigation Co. v. Hargreaves, 17 C. B. 3s. 

For tonnage on canals, see ante, p. 131. 

For anchorage tolls: Gaun v. Free Fishers of Whitstable, 13 C. 
B. N.S. 853; 11H. L. C. 192; 35 L. J.C. P. 29; Free Fishers of 
Whitstable v. Foreman, 36 L. J.C. P. 273. 


Count for vent on a demise of tolls by the trustees of a turnpike- 
road: Olroyd v. Crampton, 4 Bing. N.C. 24. 

Count for breach of an agreement for a composition for tolls by 
charging tolls: Stott v. Clegg, 13 C. B. N.S. 619; 32 L. J.C. BP. 
102. 


Count for Rates for the Use ofa Railway. 


Money payable by the defendant to the plaintiffs for rates and 
tolls due from the defendant tothe plaintiffs for the tonnage of goods 
carried by them for the defendant at his request upon a railway of 
the plaintiffs. 





By one Ruilway Company aguinst another for the Hire and Use of 
a Railway and Stock. 


Money payable by the defendants to the plaintiffs for the defen- 
dants’ use by the plaintiffs’ permission of railways, roads, lands, 
stations, messuages, buildings, works, carriages, rolling-stock, and 
goods of the plaintiffs, and for the carnage of passengers, horses, 
cattle, sheep, carriages, and other goods and merchandise, carried 
by the plaintiffs for the defendanta at their request on railways of 


_ (a) The éounty courts have no jurisdiction in any action in which the 
title to any toll, fair, market, or franchise shall be in question (9 & 10 
\ es ; ‘s 95, s. 58); except by agreemeut of the parties. (19 & 20 Vict. c. 108, 
8. 23. 
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the plaintiffs, and for tolls, tonnage, dues, and charges payable by 
the defendants to the plaintiffs in respect of the premises. [ Thzs 
count would not be applicable if the contract between the companies 
was under seal. | : 

A special count on a covenant by one railway company to pay tolls 
Jor the use of the railway of another company: South Yorkshire — 
Co. v. Great Northern Ry. Co., 9 Ex. 55. 


Indebitatus Count for Tolls on Cattle sold in a Market. 


Money payable by the defendant to the plaintiff for tolls due 
from the defendant to the plaintiff, as and being the owner [or 
farmer] of a market and of the tolls and duties thereunto belong- 
ing, for cattle by the defendant brought into the said market and 
therein sold by him. 


- 





Indebitatus count for tolls for vegetables, ete., sold in Covent Gar- 
der Market: Duke of Bedford v. Emmett, 3 B. & Ald. 366. 

For tolls of wheat, ete., payable in a market: Mayor of Reading 
v. Clarke, 4 B. & Ald. 268. 


Indebitatus Count for Stallage. 


Money payable by the defendant to the plaintiff for stallage due 
from the defendant to the plaintiff as and being the owner [or 
farmer} of a market and market-place, and of the stallage and other 
profits and privileges thereto belonging, for and in respect of the 
defendant having erected in the said market and market-place stalls 
and stands for the purpose of exposing to sale cattle and goods 
therein, and of the dafcndal having exposed to sale therein cattle 
and goods in the said market and market-place. 

Like counts: Lockwood v. Wood, 6 Q. B. 31; Afayor of Newport 
v. Saunders, 3 B. & Ad. 411; Mayor of Yarmouth v. Groom, 1 H. 
& C.102; 32 L. J. Ex. 74. 


TRADE. 


Indebitatus Count for the Price of the Goodwill of a Trade. 
(C. L. P. Act, 1852, Sched. B. 8.) (a) 


Money payable by the defendant to the plaintiff for the goodwill 


(2) As to what constitutes, the goodwill of a trade see Churton v. 
Douglas, 28 L. J.C. 841-0 On the sale ofa goodwill there is no implied 
contract not to carry on a similar trade ; but the vendor will be restrained 
by injunction from carrying on the same business in the name of the old 
firm. (J6.) Where the vendor contracts not to carry on the same trade 
within certain limits an injunction will lie to restrain a breach: the limits 
are to bo measured in a straight line (Duiqnan v. Walker, 1 Johns. 446 ; 
28 L. J. C. 867); unless the contract. provides that they shall be measured 
by the usual ways of approach. (See dAfhkyns v. Kinnier, 4 Ex. 776.) The 
purchaser cannot claim liquidated damages agrecd upon for the breach of 
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of a business of the plaintiff sold and given up by the plaintiff to 
the defendant. 


Indebitatus Count for the Price of Book-debts assigned by the 
Plaintiff to the Defendant. 


Money payable by the defendant to the plaintiff for the price of 
certain debta due from divers persons to the plaintiff, and by him 
bargained, sold, and assigned to the defendant, with the permission 
and authority of the plaintiff to recover and receive the same in the 
plaintiff's name for the use and benefit of the defendant. 


Special Count for the Price of the Goodwill of a Trade. 


That the plaintiff was possessed of certain premises, where he 
carried on the business of a within a district extending over a 
reasonable distance from the said premises, and was also possessed 
of certain stock-in-trade and plant used in the said business; and 
thereupon in consideration that the plaintiff would yield up the 
possession of the said premises to the defendant, and would assign 
over and deliver to the defendant the said stock-in-trade and plant, 
and would retire from the said business, and permit the defendant to 
carry on the said business within the said district in the plaintiff's 
stead, the defendant promised the plaintiff to pay the plaintiff 
£ ; and all conditions were fulfilled. and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to ie paid 
the said £ ; yet the defendant has not paid the same. 

A like count: Smart v. Harding, 15 C. B. 652. 











On a Promise upon the Sale ofa Goodwill not to carry on the 
Trade in the same Place. 





That the defendant carried on the business of a at ——, in 
the county of ; and m consideration that the plaintiff would 
purchase from the defendant his house and premises at afore- 
said for £ wand his household furniture and stock-in-trade there 
at a valuation. and would pay the defendant £ as a premium for 
the goodwill of the said business so carried on by him, the defendant 

romised the plaintiff that he would not at any time thereafter, by 
bimeelt or any partner or agent or otherwise howsoever, either di- 
rectly or indirectly set up or carry on the business of a at 
aforesaid, or at any other place within the said county of ; and 
the plaintiff accordingly purchased from the defendant his said house 
and premises, household furniture and stock-in-trade, for the price 
and on the terms aforesaid, and paid the defendant the said £ 
as such premium for the said goodwill; and all conditions were ful- 
filled, and all things happened, and all times elapsed, necessary to 
entitle the plaintiff to have the said promise of the defendant per- 

e 





























such a contract, and also an injunction to restrain the breach. (Carnes v. 
Nesbitt, 74H. & N.158,778; 30 L. J. Ex. 348; 31 L. J. Ex. 273.) As to 
contracts In restraint of trade, see Chitty on Contracts, 7th ed. 598; Leake 
on Contracts, p. 387. 
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formed by him; yet the defendant afterwards set up and carried on 
the business of a at aforesaid [or at , a place within 
the said county of oF 

A like count: Turner v. Evans, 2 E. & B. 512. 














On an agreement by the defendant, in consideration of being 
into the plaintiff's business as assistant, not to carry on the trade 
of a druggist, etc., within prescribed limits: Hitchcock v. Coker, 6 
A. & E. 438; Carnes v. Nesbitt, 7 H.& N. 778; 31 L. J. Ex. 273. 

On a covenant contained in a deed of sale of the business of a 
carrier, not to exercise the trade between the same places: Archer v. 
Marsh, 6 A. & E. 959. 

On a covenant in a deed of sale of the business of a surgeon, etc., 
tmposing similar restrictions: Rawlinson v. Clarke, 14 M. & W. 
187; Reynolds v. Bridge, 6 E. & B. 528; 26 L. J.Q. B.12; Mercer 
v. drving, E. B. & FE. 563; 27 L. J. Q. B. 291; Mallanv. May, 11 
M. & W. 653. 

On a covenant ina deed of sale of a partnership business from 
one partner to another not to exercise the same trade within certain 
limits: Green v. Price, 13 M. & W. 695; 16 7b. 346. 

Like count on a covenant in a deed of dissolution of partnership 
hetween attorneys: Galsworthy vy. Strutt, 1 Ex. 659. 

On bonds conditioned not to crercise certain trades: Ward v. 
Byrne, 5 M. & W. 548; Tallis v. Tallis, } BE. & B. 391. 

On a covenant in a deed of sule of a business, not to carry on the 
business or to pay liquiduted damages: see “ Liquidated Damages,” 
ante, p. 217. 


Usre anp Occupation. See“ Landlord and Tenant,” ante, p. 196. 


VENDOR aND PurcnmasErR. Sce “ Sale of Land,” ante, p. 246. 


WaREHOUSEMAN AND WHARFINGER. See “ Bailments,’ 
ante, pp. 88, 89. 


WaRRANTY. 





Upon an express Warranty on a Sate of Goods that the Vendor had 
Title to sell them (a). 


That the defendant. by warranting that he then had lawful right 


(a) Warranty of Title.|—On the sale of a specific chattel there is, in 
eneral, no implied warranty of title ; but such a warranty may be inferred 
rom the usage or nature of a particular trade, or from the circumstances 

of the sale. (Morley v. Altenborough, 3 Ex.500 ; Sem or Simms v. Marryat, 
17 Q. B. 281; 20 L. J. Q. B. 458; Hall v. Conder, 2 C. B. N.S. 22, 40; 
Bagweley v. Hawley, L. R. 2 C. P. 625.) Thus, upon a sale of goods 


- 
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and title to sell and dispose of certain goods, sold the said goods to 
the plaintiff; yet the defendant had not then lawful right and title 
to sell or dispose of the said goods as aforesaid ; whereby the plaintiff 
was afterwards obliged to deliver up the said goods to G. #., who 
had the lawful right and title thereto, and the plaintiff lost the said 
goods [and the price which he paid the defendant for the same]. 

A like count: Morley v. Attenborough, 3 Ex. 500. 


Count on a warranty that the defendant had title to license the 
publication of a work: Simms v. Marryat, 17 Q. B. 281; 20 L. J. 
Q. B. 454. 





For the Breach ofa Warranty of a Horse. (C. L. P. Act. 1852, 
Sched. B. 21.) (a) 


That the defendant, by warranting a horae to be then [sound and 


in a shop the shopkeeper is considered as warranting that the goods are 
his own, and if the purchaser is deprived of the goods by reason of a 
defect of title he may recover back the price. (Eichhkolz v. Bannister, 17 
C.B.N. 8.768; 34 L.J3.C.P.105.) A pawnbroker who had sold an article 
asa forfeited pledge was held to warrant only that it had been pledged with 
him and was irredeemable, and that he knew of no defect of title, and was 
not liable to an action for breach of an implied warranty of title upon the 
article being claimed by the true owner. (Morley v. Attenborough, 3 Ex. 
500.) A sale of goods taken in execution imports no warranty of title. 
(See Chapman vy. Speliee. 14 Q. B. 621; and Bagueley v. Hawley, L. R. 
2 C. P. 625.) A concealment by the vendor of detects in his title known 
to him amounts to fraud and is actionable. (Jb.; Early v. Garrett, 9 B. 
.& C. 932; see post, Chap. ITI, “ Fraud.’) An executory contract of sale 
of an unascertained chattel may importa warranty of title. (See, per Parke, 
B., in Morley vy. Attenborough, 3 Ex. 500, 510.) Where the title fails, 
although there is no warranty, an action for money received may be main- 
tainable to recover the price paid as upon u failure of consideration. (Mor- 
ley v. Attenborough, 3 Ex. 500,514; and see Chapman v. Speller, 14 Q. 
B. 621; Westropp v. Solomon, 8 C. B. 373.) In an action for goods sold 
and delivered the defendant cannot show under the general issue that the 
plaintiff had no title to the goods at the time of the sale; but the defence, 
where available, must be specially pleaded. (Walker vy. Mellor, 11 Q. B. 478 ; 
see such plea in Allen v. Hopkins, 13 M. & W. 94.) 


(a) Warranty of Quality.\—Upon a sale of specifie goods there is no im- 
plied warranty of the soundness or quality of the goods (Parkinson v. Lee, 
"2 Kast, 314; Dickson v. Zizinia, 10 C. B.610) ; nor is there upon an ex- 
change of goods. (La Neuville y. Nourse, 3 Camp. 351.) So on the sale of 
articles to be uaed as food for man, there is no nmplied warranty that they 
are fit for that purpose. (Burnby v. Bollett, 16 M. & W. 616; Eimmerton v. 
Matthews, 7 H.& N. 586; 31 L. J. Ex. 139.) The concealment of latent 
defects known to the vendor would be fraud, and ground for an action (see 
counts, post, Chap. III, “ Fraud”); but even this the vendor might guard 
himself against by express stipulation. (Baglehole v. Halters, 3 Camp. 
155; Taylor y. Bullen, 5 Ex. 779.) 
Under “the Merchgndise Marks Act, 1862,” 25 & 26 Vict. c. 88, ss. 19, 
'20, upon a sale of gouds bearing a trade-mark or description, the sale is 
deemed to have been made with a warranty of auch trade-mark or descrip- 
tion, unless the contrary is expressed in writing. 
A breach of the warranty of a specific chattel sold does not entitle the pur- 
‘ chaser to rescind the contract and return the chattel and sue for the price, 
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quiet to ride], sold the said horse to the plaintiff ; yet the said horse 
was not then [sound and quiet to ride]; [add special damage when 
necessary, which may be as follows :| whereby the said horse was 
of no use to the plaintiff, and he incurred trouble and expense in 





but only entitles him to an action for damages upon the warranty. (Weston ' 


v. Downes, Doug. 23; Street v. Blay, 2B. & Ad. 456; Gompertz v. Denton, 
1C. & M. 207) ; and the purchaser may bring his action on the warranty with- 
out offering to return the chattel, and without giving notice to the seller of 


the breach (Pateshall v. Tranter, 3 A. & E. 103 ; Fielder v. Starkin, 1 H.. 


Bl. 17); unless such notice is provided for in the contract. (Bywater v. 
oa & E. 508; and see Chapman v. Gwyther, L. R. 1 Q. B. 
463. 

The contract may, however, be made conditional upon the warranty being 
true (Bannerman y. White, 31 L. J. C. P. 28; 10 C. B. N.S. 844; and 
see Dawson v. Collis, 10 C. 14. 523); or it may expressly provide for the 
return of the goods if they should turn out to be not according to the war- 
ranty,as in ddams v. Richards, 2H. Bl. 573. Inu such cases the purchaser 
may, upon areturn of the goods, recover back the price in an action for 
money received. The purchaser would also be entitled to bring such action 
to recover buck the price where the vendor had agreed to rescind the con- 
tract and had accepted a return of the goods. The count for money re- 
ceived will also lie where the sale was effected by a fraudulent warranty and 
has been repudiated by the purchaser. (See the cuses supra ; Chitty on Con- 
tracts, 7th ed. 972; Leake on Contracts, pp. 49, 198.) 


As the brench of the warranty of a specific chattel does not entitle the . 


purchaser to return the chattel and rescind the contract, so it forms no 
defence to an action by the seller for the price. (Parson v. Sexton, 4 C. B. 
899; Street v. Blay,2 B. & Ad. 456; Zfeyworth v. Hutchinson, L. R. 2Q. 
B. 447.) But the purchaser, on bemg sued for the price, is allowed to 
give evidence of the breach of warranty in reduction of the amount. (Street 
v. Blay, 2 B.& Ad. 456; .dllen v. Cameron, 1 C. & M. 832, 840; Poulton 
v. Lattimore, 9 B. & C. 259.) He is not however allowed, in further re- 
duction of the price, to give evidence of consequential damages arising 
from the breach of warranty. He can only recover such damages in an 
action upon the warranty. (.Wondel v. Steele, 8M. & W. 858; Rigge v. Bur- 
bidge, 15 M. & W. 5y8.) 

If, in an action for the price, the purchaser reduces the amount of the 
claim by proving the breach of warranty, he is precluded from afterwards 


7 


recovering damages for the mere breach of warranty in a cross action. 


(Mondel v. Steel, 8 M. & W. 838.) 
In an action for a breach of the warranty of a specific chattel sold, as a 
horse, the measure of damages is the price paid for the horse, if it be re- 


turned; the difference between the price and the real value, if it be kept, or | 


if it be resold at a loss. (Caswell v. Coare, 1 Taunt. 566.) The loss of 


— 


profit on a resale at an advanced price cannot, in general, be recovered - 


(Clare v. Maynard, 6A. & E.519; but see Randall v. Raper, EB. B. & EK. 
84; 27 L. J. Q. B. 266; and see ante, p. 242), though the bargain may 
be evidence of the value of the chattel, supposing it sound. (See Clare v. 
Maynard, supra.) The costs of defending an action upon a similar warranty 
given upon a resale, after notice of the action given to the original seller, 
may be charged. (Lewis v. Peake, 7 Taunt. 153.) A liability to pay such 
costs is sufficient to sustain the charge for them without actual payment. 
(Randall v. Raper, KE. B. & HK. 84; 27 L. J. Q. B. 266; and see Dingle v. 
Hare,7 C, B. N.S. 145; 29 L. J.C. P. 143.) The buyer may in some 
cases after offering to return the chattel, if the seller refuses to take it back, 
claim as damages the expenses incurred in keeping the chattel for a reason- 
able time until it can be disposed of. (Caswell v. Coare, 1 Taunt. 566 ; 
Chesterman v. Lamb, 2 A. & EK. 132.) 
N 


4 
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causing it to be examined and in keeping it, and in endeavouring to 
induce the defendant to receive it back ; and the plaintiff afterwards 
resold the said horse for a less sum than he paid the defendant for 
it, and incurred expense on the resale. [4 qualified warranty must 
be stated strictly according tu its terms. Jones v. Cowley, 4B. & C. 
445] 
like count: Hopkins v. Tanqueray, 15 C. B. 180; Brady v. 
Todd, 9 C. B. N.S. 592. 

Count on the warranty of a horse on an exchange of horses: Fdtr- 
maner v. Budd, 7 Bing. 574. 

Count on a warranty of a horse fora month: Chapman v. Giyther, 
L. KR. 1 Q. B. 463 ; 35 L. J. Q. B. 142; and see Bywater v. Richard- 
soa, 1 A. & E. 508. 


Count for the Breach of a Warranty of a Horse (framed expressly 


tz assumpsit). (2) 


That in consideration that the plaintiff would buy of the defen- 
dant a horse at the price of £——, to be paid by the plaintiff to 
the defendant for the same, the defendant promised the plaintiff 
that the said horse was then sound; and the plaintiff bought the 
said horse of the defendant and paid him the said £ for the 
same; yet at the time of the making of the said promise by the de- 
fendant the said horse was not sound; whereby the said horse was 
of no use or value to the plamtiff, and the plaintiff has lost the 
expense incurred by him in keeping and feeding the said horse and 
attempting to cure the same. 





Oa a warranty that pictures sold were painted by Canalettr; 
Power v. Burham, 1A. & FE. A473. 

On a warranty that a ship sold was in qood repair and copper- 
fastened: Kain v. Old, 2 B. & C. 627 ; Pickering v. Dowson, 4 Taunt, 
779; Taylor v. Butlen, 5 Ex. 774. 

Ona warranty that a carcase of a pig offered for sale was fit for 
human food: Burahy vy. Borlitl, 18M. & W. 644; and see Emmer- 
ton v. Matthews, 7H. & N. 5865 31 Ld. Ex. 139. 

Count on animplied warranty on the sale of a barge that tt was 
reasonuhly fit for use: Shepherd vy. Pyhus, 3 M. & G. 868. 

On a warranty that a cow sold uas free from disease, claiming 
damages for loss of other cows infected hy the cow warranted: Mul- 
lett v. Mason, L. R21 C. P. 384; 35 L. J.C. BP. 299. 

On a warranty that a ship sold was copper-faustened : Shepherd 
v. Kain, 5 B. & Ald. 2.40. 

On a warranty of the saunduess of a yacht: Stucley v. Baily, 
1H. & C, 405; 31 L. J. Ex. 483. 


(a) This count should be adopted when the plaintiff wishes to declare in 
assumpsit, as she former count (given by the C. L. P. Act, 1852, amongst 
counts on contracts, Sched. B. 21,) may be treated as framed in tort, and 
the plea of not guilty may be pleaded to it (per Bramwell, B, in Mil/ward 
v. Forrest, at Chambera, Hil. Vacation, 1862; and see Williamson v. 
Allison, 2 East, 416, and C. L. P. Act, 1852, 9.74.) If the count is framed 
as above in ussampsit, the defendant will be obliged to raise distinct iseues 
on the warranty and the unsoundness if he denies both. 
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On a warranty in a charterparty that the ship was of a certain 
alee at Lloyd's: Routh v. Macmillan, 2 H. & C. 750; 33 L. J. 
x. 38. 


For a Breach of Warranty of the Quality of Goods sold by 
Description (a). 


That by an agreement made by and between the plaintiff and the 
defendant, the defendant bargained and sold to the plaintiff and the 
pees bought from the defendant certain linseed to arrive by and 

e delivered from the ship , at the price of £ per ton, and 
by the said agreement the defendant warranted the said linseed to 








(a) Warranty of Description.|—On a sale of unascertained goods, the 
goods delivered must answer the description under which they are sold in 
order to satisfy the contract. Hence the description in the contract is 
substantially warrauted. The warranty in such case, if it can be so called, 
ig an essential term of the contract and not a collateral stipulation, 
(Chanter v. Hopkins, 4M. & W. 399, 404; Ollivant v. Bayley, 5 Q. B. 
288 ; Simond v. Braddon, 2 C. B. N.S. 324; 26 L. Jd. C. P. 198; Allan v. 
Lake, 18 Q. B. 560.) 

The goods delivered must agree with the commercial meaning of the 
deseription in the contract, although there is no express warranty of the 
quality; thus a sale of “ Caleutta linseed” was held to mean what is known 
in the trade by that term, with such adulteration only as was reasonably to be 
expected. (Wieler v. Schifizzi, 17 C. B. 619; 25 L. J.C. P. 89; and see 
Nichol v. Godts, 10 Kx. 191; Josling v. Kingsford, 13 C. B. N.S. 447; 
32 L. J.C. BP. O4) 

On a sale of unascertuined goods by description, if the goods supplied 
do not correspond with the description, the purchaser may refuse to receive 
or accept them. (Street v. Blay, 2B. & Ad. 456, 463, Lorymer v. Smith, 
1B. & C.1. Dewson v. Collis, 10 C. B. 527, Wells v. Hovkins, 5M. & 
W. 7; Nicholson v. Bradfield Union, L. R.1 Q. B. 620, 35 L. J. Q. B. 
176.) Accordingly. if in such case the purchaser is sued for not aceepting 
the goods, he may plead im defence that the plamtiff was not ready ard 
willing to deliver goods according to the contract. Tf he has paid the price 
before delivery, he may revover if m an action for money received. (See 
Chapman y. Mortoa, 11 M. & W. 53+; darnor v. Groves, 15 C. B. 667 ; 
24.L.J3.C. P.53.)) Uf the pureliaser accepts the goods he may maintain 
anaction for the breach of the warranty, or non-comphance with the de- 
scription, in one of the above forms, And if after having accepted them 
he is aued for the price, he cannot plead a mere breach of warranty (War- 
wick vy. Naira, 1 Ex. 762); but he nity, as in the ease of a breach of war- 
ranty on the sale of a specific article, give im evidence the non-comphance 
with the description and the consequent difference in value of the goods in 
order to reduce the amount recoveruble, GWoudel v. Steel, 8 M. & W. 858 ; 
Poulton v. Lattimore, 9 B. & C. 259.) 

On a sale by sample without warranty, the contract is satisfied by delivery 
of goods corresponding with the sample, though the parties are mistaken in 
the quality or description of the gooda. (Carfer v. Crick, 4 UW. & N, 412; 
“8 L. Jd. Ex. 238; and sec Scott vy. Littledale, 8 E. & B. 815.) 

In an action for delivering goods of an inferior description, the measure 
of damages is the difference between the value of the goods contracted for 
at. the time appointed for delivery, inrespectively of the contract price, and 
the value of the goods actually delivered. Where the buyer resold the 
goods within a reasonable time, the measure of damages was held to be the 
difference between the value of the goods contracted for at the time of the 
delivery and the umount made by the resale. (Loder v. Kekulé, 3 C. BLN. 
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be Calcutta linseed ; and all conditions were fulfilled, and all things 
happened, and all times elapsed necessary to entitle the plaintiff to 
maintain this action for the breach of the said warranty hereinafter 
mentioned ; yet the said linseed was not Calcutta linseed, and was 
in great part composed of substances inferior in value to Calcutta 
linseed ; whereby the plaintiff was unable to sell part of the said 
linseed, and was obliged to sell the residue thereof for less prices 
than he otherwise would have done. 

dA like count: Wieler v. Schilizzi, 17 C. B. 619; 25 L. J. C. P. 
89; and see * Sale of Goods,” ante, p. 244. 

A like count on a sale of manure by warranty: Dingle v. Hare, 
7C. B. N.S. 145; 20 L. J.C. P. 143. 

Like counts on a sale of a cargo of rice: Vernede v. Weber, 1 H. 
& N. 311; 25 L. J. Ex. 326; Simond v. Braddon, 2 C. B. N.S. 3243 
26 L. J. C. P. 198. 

On a warranty that a cargo of corn had been shipped in qood and 
merchantable condition: Dickson v. Zizinia, 10 C. B. 602. 

On a warranty ona sale of seed barley, charging special damage 
by liabilities incurred to sub-purchasers: Randall v. Raper, HB. & 
k. 84; 27 L. J. Q. B. 266; see ante, p. 265; Carter v. Crick, 4 
H. & N. 412; 28 L. J. Ex. 236. 


Ona Warranty that Goods sold by Sample were equal to the 
Sample. 





That the defendant, by warranting that pockets of hops 
were then equal in quality and description to a sample thereof then 
shown to the plaintiff by the defendant, sold the said pockets 
of hops to the plaintiff; yet the said ease of hops were not 
then equal in quality and description to the said sample thereof; 
whereby the plaintiff lost the price paid by him to the defendant 
for the same, and the profits which would otherwise have accrued 
to him. 

A like count: Parkinson v. Lee, 2 East, 314. 

Count on a warranty that a cargo of wheat sold was equal toa 
report aad samples shown: Russell vy. Nicolopalo, 8C. B. N.S. 
362, 








On a Warranty that Goods manufuctured and supplied by De- 
Jendant were fit for the purpose for which they were bought. 


That the defendant, by warranting that certain copper was then 
reasonably fit and proper to be used for the purpose of sheathing a 
ship of the plaintite sold the same to the plaintiff to be used for the 
purpose aforesaid ; yet the said copper was not then reasonably fit 
and proper to be used for the purpose of sheathing the said ship of 
the plaintiff; whereby the plaintiff, after having sheathed his said 


S.128; 27 L. J.C. P. 27.) Where the goods were bought for the purpose 
of selling again,’which the seller knew, the damages were assessed upon the 
price of the goods at a reaale; and it seems that in such case the seller 
would also be responsible for any special loss or damage resulting to the 
buyer from his reliance upon the warranty in reselling thé goods. (Dingle 
v. Hare,7C.B. N.S. 145; 29 L. J.C. P.143; and see Randall v. Raper, 
E. B.& E. 84; 27 L. J. Q. B. 266.) 
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ship with the said copper, incurred expense in having the said cop- 
per removed, and in having his ship sheathed with other copper. 

Like counts: Gray v. Cor, 4B. & C. 108; Jones v. Bright, 5 
Bing. 533. 

Count on a contract to manufacture goods for not delivering goods 
of a merchantable quality (a): Laing v. Fidgeon, 6 Taunt. 108; and 
see Jones v. Bright, 5 Bing. 533. 

On an implied warranty that a rope manufactured to order was 
Jit for the purpose for which tt was made: Brown v. Edgington, 
2M. & G. 279. 

Count on a contract for the sale of ale for the purposes of use during 
a sea voyage, for supplying ale unfit for the purpose: Australian 
Steam Navigation Co. v. Marzetti, 11 Ex. 228. 

On an implied warranty that provisions and stores to be supplied 

Jor troops during a voyage should be fit for the purpose: Bigge v. 
Parkinson, 7 W & N. 955; 31 L. J. Ex. 301. ; 


Count on a contract of exchange after a breach of warranty: see 
ante, p. 151. 





Other covnts on warranties framed in tort, see post, Chap. IT], 
“ Fraud.” 


Wiutwess (8). 





Indebitatus Count by a Wituess for lis Expenses. 


Money payable by the defendant to the plaintiff for work, 
journeys and attendances, by the plaintiff done, performed and 
bestowed, as a witness in a certain action, for the defendant at his 
request, and for money paid by the plaintiff for the defendant at his 
request. : 

Like counts: Collins v. Godefroy, 1 B. & Ad. 950; Robins v. 
ia 3M. & W.114; Hale v. Bates, E. B. & E. 575; 28 L. J. 

. B. 14. 


Count for breach of a promise to attend as a itness ata trial 
without a subpena: Yeatman v. Dempsey, 7 C. B. N.S. 628; 9 Z6. 
Sel. 


(a) Inevery contract to manufacture goods it is an implied term that the 
goode shall be merchantable. (Laing v. Fidgeon, 6 Taunt. 108; Jones v. 
Bright, 5 Bing. 533; G rdiner vy. Gray, 4 Camp. 144.) Where the con- 
tract. contained a stipulation that the goods, which were stores for troops, 
should pass the survey of certain officers, it was held not to exclude the 
implied warranty that they were fit for the purpose for which they were 
ordered. (Bigge v. Parkinson, 7 H. & N. 955; 31 L. J. Ex. 301.) 

(6) An action for money received is maintainable to recover back conduct- 
money paid to a persun upon a subpoena to attend a trial as a witness, where 
he does not attend upon the subpoena. (Martin v. Andrews, 7 KH. & B. 1.) 

The attorney in a suit is not, in general, liable to a witness for his ex- 
penses. (Robins v. Bridge, 3 M.& W.114; Lee v. Everest, 2H. & N, 
285; 26 L. J. Ux. 334; and see Fendall vy. Nokes, 7 Scott, 647.) 


ee see 
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Count against a witness for not attending upon a subpena: see 


post, Chap. IIT, “ Witness.” 


Work. 


Indebitatus Count for Work, ete. 


See ante, p.40; and as to when this count is applicable, Jb. n. (a). 


Indebitatus count for work done by an agent: ante, p. 64; by an 
architect: Moffatt v. Dickson, 13 C. B. 5146; by an attorney: ante, 
p. 82; by an auctioneer: ante, po 8d. by a hianker: ante, p. 90; by a 
broker: ante, p. 118: by a seaman: ante, p. 255 ; by a servant: ante, 
p. 220; by a schoolmaster: ante, p. 254; bya surgeon and apothe- 
cary: ante, p. 225: hyan undertaker: ante, p. 161; bya warehouse- 
man: ante, p. 88: bya wharfinger: ante. p. 89; by a witness: ante, 

. 269; for work in mining and carrying tron: Sharman vy. Sanders, 


13 C. B. 166. 


On a contract under seal for making a roilway: Macintosh v. 
Midland Counties Ry. Co., 14M. & W. 548. 

For the price of work done vader a huitding contract under seal, 
subject to penaltics fur not completing ona day appointed: Legge v. 
Harlock, 12 Q. B. 1015. 


Count for ertra work, provided to be done under the contract 
according toa written order: Lomprell v. Biliericuy Union, 3 Ex. 
283 (a). 

A like count, averring a waiver of the writing: Righy v. Mayor 
of Bristol, 29 L. J. Ex. 35%. 

Count on a contract vider seal to build a ship with a stipulation 
that no alterations should be made unless ordered in writing, averring 
a discharge uf the stipulation and claiming for alterations: Thames 
Tronworks and Shiphuilding Co. v. Royal Mail Steam Packet Co., 
13. C. BL N.S. 358; 31 L. J.C. P. 169 (4), 


(a) Where a contract stipulates that no extra work shall be paid for 
‘unlesa ordered in writing, the price of extra work done without such order 
icannot be recovered (Jtussel vy. Viscount Sa da Bandiera, 13 C. BLN. 8. 
149; 32 L. 7. C. P. 68); and the mere want of writing gives no claim In 
‘equity. (Kirk v. Bromley Union, 2 Phil. 640.) The want of the previous 
order cannot be supplied by an order given subsequently to performance 
(Lamprell v. Billericay Union, 3 Ex. 283). Where by the contract the 
architect was to certify the proper sum to be paid for work and extras, and 
his decision was to be final, it was held that his certificate that a sum was 
due precluded the defendant from raising the question whether there wae 
& sufficient order in writing. (Goodyear v. Mayor of Weymouth, 1 H. & R. 
67; 35 L. J.C. P. 12.) 
(5) A declaration on a deed averring a discharge or waiver of a stipu- 
lation without stating it to be by deed is sufficient, because it is taken 
to mean a discharge or waiver by deed. (Thames Haven Co. v. Brymer, 
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Count, under a contract for work to be paid for upon the archi- 
tect's certificate, charging that the architect neglected to certify in 
collusion with and by procurement of the defendant: Batterbury v. 
Vyse,2H. & C. 42; 32 L. J. Ex. 177. 


For preventing the Plaintiff from completing Work under an 
Agreement. ; 


That in consideration that the plaintiff promised the defendant 
to do and complete certain work for the defendant, that is to say 
{describe the work contracted fur and the price according to the agree- 
ment], the defendant promised the plaintiff to permit him to do and 
complete the said work on the terms aforesaid ; and the plaintiff did 
accordingly commence and in part perform the said work on the 
terms aforesaid, and was always ready and willing to do and 
complete the whole of the said work according to the said agree- 
ment, whereof the defendant always had notice; yet the defen- 
dant would not permit the plaintiff to proceed with or complete the 
said work, and wrongfully discharged and prevented the plaintiff 
from doing and completing the same; whereby the plaintiff has lost 
the price of the aor so done by him as aforesaid, and the profits 
which would otherwise have accrued to him from the completion of 
the said work. 

Like counts: Pauling v. Mayor of Dover, 10 Ex. 753; Linegar v. 
Pearce, 9 kx. 417. 

Count for preventing the plaintiff from completing a contract to 
build houses: Hitching v. Groom, 5 C. B. 51%. 


For discharging the plaintiff from completing a contract to fit up 
a brewery: Pontifer v. Wilkinson, 1 C. B. 75; 2 C. B. 349. 

For discharging the plaintiff from completing a contract to make 
and deliver quods: Cort v. Ambergate Railway Co., 17 Q. B. 127; 
20 L. J. Q. B. 460. 

Ona contract for manufacturing goods and delivering them ata 
certain place, for not accepting them: Bull vy. Robison, LO Ex. 342. 

For refusing to permit plaintiff to complete works under a con- 
tract with a local board of health: Davies v. Mayor of Swansea, 
8 Ex. 808. 


Against a Workman for using bad Materials and Workma .ship. 


That in consideration that the plaintiff employed the defendant 
as a builder to build a house for the plaintiff, at a price to be paid 
by the plaintiff to the defendant for the same, the defendant pro- 
mised the plaintiff that he, the defendant, would build the said 
house of good and peeve materials, and in a workmanlike and 
proper manner; and although the defendant built a house for the 





5 Ex. 696 ; and see Solrency Mutual Guarantee Co. v. Froane, 7H. &N.5.) 
To a plea that the discharge or waiver was not by deed, the plaintiff 
cannot reply on equitable grounds that it was by a parol agreement, be- 
cause such replication would be inconsistent with his declaration. (Thames , 
Ironworks and Ship-building Co. v. Royal Mail Steam Packet Co., 13 C. B. 
N.S. 358; 81 L. J. C. P. 169.) 
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plaintiff under colour of the said agreement, and in pretended per- 
formance thereof, and the plaintiff paid the defendant the said 
price for the same, yet the defendant did not build the said house 
of good and proper materials, or in a workmanlike and proper 
manner; whereby the same was of no use to the plaintiff, and he 
has incurred expenses in altering and repairing the same. 

A like count: Elsee v. Gatward, 5 T. R. 143; Times Fire Ass. 
Co. v. Hawke, 1 F. & F. 406; 28 L. J. Ex. 317. 

For negligence in erecting a kitchen-range in the plaintiff's house: 
Rigge v. Burbidge, 15 M. & W. 598. 


For not Building and Delivering a Ship by a certain day according 
tu a Contract. 


That it was agreed by and between the plaintiff and the defen- 
dant that the defendant should build for the plaintiff a new iron 
ship, in accordance with a specification then agreed on between 
them, and should deliver the said ship finished to the plaintiff on or 
before the —— day of ——, a.p. wand that the plaintiff should 
pay to the defendant for the said ship the sum of £——, by the 
tollowing payments, that is to say [one-eighth when stem and stern 
posts up. one-eighth when framed. one-fourth when plated up to 
gunwale and beams secured, one-fourth when all decks Jaid and 
poop plated and riveted, and one-fourth when completely finished 
and delivered? ; and all conditions were fulfilled, and all things hap- 
pened, and all times clapsed necessary to entitle the plaintiff to 
have the aaid avreement performed by the defendant on his part ; 
yet the defendant did not deliver the said ship fimshed as aforesaid 
tothe plaintiff on or before the said day of , A.D. ; 
whereby the plaintiff was deprived of the profits which he would 
otherwise have gamed from the use of the said ship. 

A like count: Fletcher vy. Tayleur, VC. B. 21. 

















Count for a breach of a covenant to do certain work in a specified 
dime and ina workinanlike manner: Northampton Gas Light Co. 
v. Parnell, 15 C. B. 630, 

Count against a carpenter for delay in vepuiring a house, 
tt was damaged: Eiseey. Gatward, 5 T.R. V3. 

For not making part ofa machine by atime aqrecd upoa, ic : 
the plaintyff was unuble to deliver the machine according toacontract: 
Portman sy. Middleton, 4. BO N.S. 322; 271. S.C. P. 231. 

On a bond conditioned for the performance of a contract to ere- 
cule railway works according to a specification ; South-Eastern Ry. 
Co.v. Warton, 6 HW. & N.520; 311. J. ex. 515. 


On a contract of guarantee for the due performance o, 
work: Watts vy. Shuttleourth, 5 UW. & N. 235; 29 L. J. Ex. 229. 
On a guarantee for the performance ofa contract for building a 
ship: General Steam Navigation Co. v. Rolt, 6 C. B. N.S. 650. 
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CHAPTER III. 
COUNTS IN ACTIONS FOR WRONGS 


ADMINISTRATORS. See “‘ Erecutors,” post, p. 325. 


AGENTS (5). 





Against a Broker for Selling Goods on Credit, contrary to Orders. 


That the plaintiff employed the defendant as his broker, for re- 
ward to the defendant, to sell certain goods for the plaintiff for 
ready money and not otherwise; and the defendant received and 


(a) Counts in Actions for Wrongs.j—The C.L. P. Act, 1852, appears to 
have contemplated the division of all causes of action into those on con- 
tracts, and those for wrongs independent of contract ; and the statements 
of causes of action given in the schedule (B) strictly follow that division. 

Before the C. L. P. Act, 1852, causes of action were classed under the two 
divisions of actions of contract and actions of tort; the former com- 
prising the actions of Assumpsit, Debt, and Covenant ; and the latter the 
actions of Trespass, Cause, Trover, Detinue (except in some points of view, 
see “ Detinue,” post, p. 312), and Replevin. (1 Chit. Pl. 7th ed. 109.) But, 
for certain technical reasons, and particularly in order to avoid the rule 
which prohibited the joinder of counts in the form of contract with counts 
in the form of tort, the declaration was framed in tort in mary cases in 
which the cause of action was the breach of a duty essentially founded on 
contract, as in actions against carriers and other bailees. (Anfe, p. 120.) 
This practice is still continued, although the rules respecting the misjoinder 
of counts have been abolished, as the form of action involves other important 
consequences in regard to the form of the plea, the joinder of parties, and 
also as to costs and other matters. 

Such causes of action, however, could not strictly be called wrongs inde- 
pendent of contract ; and none such are found amongst the examples 
of that clase in the schedule to the C. L. P. Act, 1852, though their exist- 
ence in practice appears to be recognized in the 74th section of that Act, 
which recites that certain causes of action may be considered to partake of 
the character both of breaches of contract and of wrongs, and provides for 
the doubts which might arise as to the form of pleas in such actions. It 
has therefore been thought most convenient, in accordance with the common 
practice, to treat actions of this nature as actions for wrongs, and to class 
them, in respect of their form, with actions for wrongs strictly so called, as 
distinguished from actions founded on contracts. (See post, “ .4genis,” 
“ Batlments,” “ Carriers,’ etc.) At the same time the term independent of 
contract has been omittad from the title, as not being strictly appropriate 
to the whole class. 

(6) Actions against agents for neglect or misconduct may in general 
be brought either as for a breach of contract or as for a wrong. (See 


n 3 
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had the said goods as such broker for the purpose and on the terms 
aforesaid; yet the defendant afterwards sold the said goods on 
credit and otherwise than for ready money; whereby the plaintiff 
has been deprived of the price and value of the said goods, and is 
likely to lose the same. 

A like count: Boorman v. Brown, 3 Q. B. 511. 


Against a commission agent for selling goods at a less price than 
ordered: Raleigh v. Atkinson, 6 M. & W. 670. 

Against an accountant for negligence in making out accounts: 
Story v. Richardson, 6 Bing. N.C. 123. 

Against an agent for drawing bills on the plaintiff for purposes 
not warranted by his authority: Pichwood v. Neate, 10M. & W. 
206. 

Against an insurance broker for not effecting an tusurance on a 
ship pursuant to his retainer: Turpin v. Bilton, 5 M. & G. 455 ; 
Cahill v. Dawson, 3 C. BL N.S. 106; 26 ET. J.C. P. 258. 

Against a surveyor and valuer for loss arising from ignorance 
and want of skill in his profession: Jenkins v. Betham, 16 C. B. 
168. 

Against an agent for falsely representing that he had authority to 
make a contract: Ronidell y. Trimen, 18 C. B. 786; 25 L. J.C. P. 
307; and? see ante, p. 66. 

For other counts against agents, see “‘ Agents,” ante, p. 64. 


Arrest. See post, “ Malicious Prosecution,” “ Sheriff,” 
to the Person.” 


Assatut. See post, “ Trespass to the Person.’ 


“Carriers,” ante, p. 120, n.; Samuel v. Judin, 6 East, 333; Boorman 
v. Brown, 3 Q. B.511; LL CL & F.1; Corbett v. Packingtua, 6 B. & C, 
268 ; Courtenay v. Eurle, 10 UC. B. 73.) Since the C. L. P. Act, 1852, the 
form of action is not mentioned in the writ, and cuuuts in tort and 
assumpsit may be joined ; consequently the form of the action ceases to be 
a matter of importance so far os the form of the count is concerned. 
It seems more strictly correct to frame the action against an agent in 
contract. In a manner similar to the above the forms which have been 
already given for actions on breaches of contract by agents may be readily 
altered into the form of actions for wrongs. It is never necessary to aver, 
as was formerly the general practice, the duty or legal liability charged ; 
for that duty is a mere inference of law from the facts stated : auch aver- 
inent is superfluous if the facts stated show a legal liability, and it is in- 
sufficient if they do not. (Brown v. Mallett, 5 C. B. 599; Seymour v. Mad- 
dox, 16 Q. B. 826; Roberts v. Great Western Ry. Co., 4 C. B. N.S. 506.) 

An action will not lie against an agent for merely omitting to perform a 
commission, unléss he is bound by some contract or duty to undertake it ; 
but if he performs it, though gratuitously, he is liable to an action for 
misfeasance in the performance (ante, p. 64, n. (b)). Honce in actione 
against agents framed in tort for non-feasunce, a valid contract muet be 
shown to perform the act omitted, 
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ASSIGNEES. 





Counts by assignees of bankrupts and insolvents for conversion of 
goods: see ‘ Conversion,” post, p. 295. 

Count by assignees of a bankrupt against his landlord for distrain- 
ing for more than a year’s arrear of rent, under 12 & 13 Vict. c. 106, 
s. 129: Paull v. Best, 3 B. & 8. 5637; 32 L. J. Q. B. 96. 


ATTORNEY (a). 





Against an Attorney for Negligence in Defending an Action. 


That the plaintiff retained the defendant, as and being an attorney 
of the Court of , to conduct the defence of the plaintiff in an 
action depending in that Court at the suit of G. HZ. against the now 
ecb for reward to the defendant, and the defendant, as and 

eing such attorney, accepted the said retainer; yet the defendant 
conducted the said defence negligently and unskilfully as such at- 
torney ; whereby judgment by default was signed against the now 
plaintiff in the said action, and the said G. H. recovered against the 
plaintiff a sum of moncy for the alleged [debt} damages and costs 
of the said G. H. therein, and the plaintiff thereby also incurred 
other costs and expenses. 

A like count: Godefruy v. Jay, 7 Bing. 413. 





Against an attorney for compromising an action contrary to the 
directions of the client: Fray v. Fowles, 1 E. & E. 839; 28 L. J. 
Q. B. 232; and see ante, p. 83. 

Against an attorney, retained to effect a mortgage, for disclosing a 
NG aoe client's title to the estate: Taylor v. Blacklow, 3 Bing. 

_C. 235. 


For other counts agaist attorneys, see “ Attorney,” ante, p. 83. 


BalLMENTs. 
Against a Bailee for Negligence in keeping Goods. 

That the plaintiff delivered to the defendant certain goods to be 
safely kept and taken care of by the defendant for the plaintiff, for 
reward to the defendant, and the defendant received and had the 
said goods in his care and keeping for the purpose and on the terms 
aforesaid ; yet the defendant kept the said goods in a negligent 
manner, ata took no care of the same; whereby they were lost to 
the plaintiff. 

A like count: Corbett v. Packington, 6 B. & C. 268; Mostyn v. 


(a) Actions against attorneys may, in general, be framed either in the 
form of contract or of tort. Counts in tort may readily be framed from 
those in contract given ante, p. 83. As to the privilege of an attorney to 
be sued in his own Court, see ante, p. 82 ua, (6). 
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Coles, 7 H. & N. 872; 31 L. J. Ex. 151; Bonneberg v. Falkland 
Islands Co., 34 L. J. C. P. 34. 


Count for losing a dog intrusted to the defendant: Mackenzie v. 
Cor, 9 C. & P. 632. 

Count for carelessness in riding the plaintiff's horse, delivered to 
the defendant tu be ridden by him gratuitously at the plaintiff's re- 
guest for the purpose of showing it to a purchaser: Wilson v, Brett, 
11M. & W. 113. 

Count for parning paper delivered to the defendant for the pur- 
pose of printing: Smith v. White, 8 Dowl. 255. 

Count for not redelivering to the plaintiff halves of bank-notes de- 
livered to the defendant in intended payment of a deht which the plain- 
tiff declined to complete: Smith v. Mundy, 29 L. J. Q. B. 172. 

Count hy a driver of a hackney carriage against his employer for 
defacing his licence, deposited with the employer according to the sta- 
Me : Hurrell v. Ellis, 2 C. B. 295; Ragers v. Macnamara, 14 C. 

. 27. 

Count for nut delivering up a ship's register on request to the party 
entitled, stating special damage: Wiley v. Crawford, 1 B. & S. 
253; 29 L. J.Q. B. 244. (Sees The Merchant Shipping Act, 1854,” 
17 & 18 Wet. «. 104, ». 50.) 


Count by a gratuitous borrower against the lender of a machine 
Jor damage caused hy its dangerous state (a): Blakemore or Black- 
more V. Bristol and Farcter Ry. Co., 8 E.& B. 1085; 27 L. J. Q. 
B. 167: and see post, * Negligence.” 


Count by bailee of goods tu he carried against his empluyer for not 
mnforming him of the dangeruus uature of the yoods: Farrant v. 
= **C, BLN. S. 593. 


For other counts on bailments, see Bailments,” ante, p. 88. 


(a) Tpon the gratuitous baiment of a chattel, lent for use, the liabilities 
and duties of the borrower and the lender have been laid down as follows :— 
* The borrower is not responsible for reasonable wear and tear; but he is 
for negligence, for misuse, for gross want of shill in the use, above all for 
anything which may be qualified us legal fraud. So, the lender must. 
be responsible for defects in the chatte] with reference to the use for which 
he knows the loan is accepted, of which he is aware, and owing to which 
directly the borrower is injured. By the necessarily implied purpose of 
the loan, a duty is contracted towards the borrower not to conceal from 
him those defects known to the lender which may make the loan perilous 
or unprofitable to him.” (Blakemore or Blackmore v. Bristol and Exeter 
Ry. Co., 8 E. & B. 1035.) Accordingly, it was held that a gratuitous 
lender of a scaffold was not liable for an injury sustained by the borrower, 
which was caused by the defective construction of the scaffold of which 
the lender was not. aware ; although tho jury found that he had beon guilty 
of negligence in the construction, and that the injury was caused by that 
negligence. (M‘Carthy v. Young, 6 HW. & N. 329; 30 L. J. Ex. 227.) 
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Banker. See ante, p. 91. 
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Against a Common Carrier for refusing to carry Goods. 


That the defendant was a common carrier of goods for hire from 
to ,and the plaintiff at a reasonable and proper time in that 
behalf tendered to him at aforesaid, at his place of business 
for the receipt of goods to be carried by him as such carrier, certain 
goods of the plaintiff, and requested the defendant as such carrier to 
receive the same and earry them from to —— aforesaid, and 
at the last-mentioned place to deliver the same for the plaintiff, for 
hire to the defendant ; and the plaintiff was then ready and willing 
and offered to pay to the defendant his reasonable hire in that be- 
half, whePeof the defendant then had notice, and the defendant then 
had sufficient time, means and convenience to receive and carry and 
deliver the said goods as aforesaid, and could and ought to have 
done so; yet the defendant did not nor would receive and carry the 
said goods for the plaintiff. 

Like counts: Pickford vy. Grand Junction Ry. Co., 8 M. & W. 
372; Johnson ve Midland Ry. Co.. 4 Ex. 367; Crouch vy. London 
and North-Western Ry. Co., 14 C. B. 256; Crouch v. Great Nor- 
thern By. Co., 0 Ix. 550. 














Count against a railway compuny for refusing to carry goods ex- 
cept upon unreasonable conditions: Garton v. Bristul and Exeter 
Fy. Co, 1B. & 8.1127; 80 L. J. Q. B. 273. 

bor refusing to carry a passenger's luqgage: Munster vy. South- 
Eastern Ry. Cv., 4. B. N.S. 676; 27 L. J.C. P. 308. 


(2) By the Bankrupt Law Consolidation Act, 1819, 12 & 13 Vict. c. 106, 
s. 159, it is enacted that “ Every action brought against any person for any- 
thing done in pursuance of this Act. shall be commenced within three months 
next after the fact committed ; and the defendant in any such action may 
plead the general issue, and give this Act and the special matter in evidence 
at the trial, and that the same was done by the authority of this Act; and 
if it shall appear so to have been done, or that such action was commenced 
after the time limited as aforesaid for bringing the same, the jury shall find 
for the defendant ; and if there be a verdict for the defendant, or if the 
plaintiff! shall be nonsuited, or discontinue his action or suit after appear- 
ance thereto, or if upon demurrer judgment shall be given against the 
plaintiff, the defendant shall receive such full and reasonable indemnity as 
to all costs, charges, and expenses incurred in and about any such action as 
shall be taxed by the proper oflicer in that behalf, subject to be reviewed in 
like manner and by the same authority as any other taxation of costs by 
such officer.”’ 

(b) As to the duties and liabilities of carriers of goods by land, see ante, 


p. 122, n. (@). 
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For refusing to carry goods ata lawful rate of charge: Baxendale 
v. Eastern Counties Ry. Co.,4C. B.N. 8.63; 27 L. J.C. P. 187. 

Counts against a railway company for refusing to carry packed 
parcels, whereby the plaintiff was injured in his trade as a carrier : 
Crouch v. Great Northern Ry. Co., 11 Ex. 742; 25 L. J. Ex. 187; 
and see ante, p. 126, n. (0). 

For refusing to carry a horse unless the value was declared and 
insured : Robinson v. South-Western Ry. Co., 19 C. B. N.S. 51; 
34 L. J.C. P. 234. 


Against Carriers for not carrying and delivering Goods within a 
reasonable time (a). 


That the plaintiff delivered to the defendants, as and being car- 
riers of goods [by railway] from to , certain goods of the 
plaintiff, to be by them carried from to aforesaid and 
there delivered for the plaintiff within a reasonable time in that 
behalf, for reward to the defendants, and the defendants as such 
carriers received the said goods for the purpose and on the terms 
aforesaid; and a reasonable time for carrying and delivering the 
same as aforesaid elapsed ; yet the defendants neglected for a long 
and unreasonable time in that behalf to carry and delives the said 
goods as aforesaid, whereby the plaintiff was deprived of the use of 
oe said goods for a long time, and the same were diminished in 
value. 

Like counts: Raphael v. Pickford, 5 M. & G. 651; Wise v. 
Great Western Ry. Cu., 1 H. & N. 63; 25 L. J. Ex. 258. 

A ltke count as to cattle and for injury to the cattle by the delay: 
Allday v. Great Western Ry. Co., 5 B. & 8.903; 34 L. J. Q. B. 5. 

A count (including several bailments in one count) for not carry- 


ing by a certain hour: Lord v. Vidland Ry. Cu., L. R. 2 C. P. 339. 














Against Carriers for not carrying and delivering Goods in time for 
a Uarket, 


That the plaintiff delivered to the defendants, as and being car- 
riers of goods [by railway] from to , certain goods of the 
plaintiff to be by them carried from to aforesaid, and there 
delivered for the plaintiff in time for a market to be there held on the 
day of , A.D. ——, for reward to the defendants, and the 
defendants as such carriers received the said goods for the purpose 
and on the terms aforesaid; and all conditions were performed, and 
all things happened, and all] times elapsed, necessary to entitle the 
plaintiff to have the said goods carried by the defendants from 
to —— aforesaid, and there delivered to him by the defendants at 
the time aforesaid ; yet the defendants did not deliver the said goods 
for the plaintiff at aforesaid in time for the said market there 
held as aforesaid ; whereby the plaintiff was deprived of the use of 
the said goods, and lost the profits which he would have made by 
eelling them at the said market, and the benefit of the expense 
which he incurred “in travelling to aforesaid to meet the said 
































(a) This breach may be proved under a general breach for not delivering 
the goods. (Raphael v. Pickford, 5 M. & G. 551.) 
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5 ad 
goods, and in preparing to receive the same and sell them at the 
said market, and the said goods were deteriorated and diminished 
in value. 

Counts for delay in carrying. charging the loss of market as special 
damage: Walker v. York and North Midland Ry. Co., 23 L. J.Q. 
B. 73; White v. Great Western Ry. Co.,2C.B.N.S.7; Hughes 
v. Great Western Ry. Co., 14 C. B. 637. 


Against Carriers fur Damaging Goods. 


That the defendants were carriers of goods [by railway] for hire 
from to , and the plaintiff delivered to the defendants and 
the defendants received as such carriers certain goods of the plain- 
tiff to be by the defendants safely carried from to afore- 
said and there delivered for the plaintiff, for reward to the defen- 
dants; and all conditions were performed, and all things happened, 
and all times elapsed, necessary to entitle the plaintiff to have the 
said goods safcly carried as aforesaid; yet the defendants did not 
safely carry the said goods as aforesaid, and so negligently carried 
the same that they were broken, damaged, and spoiled. 

Like counts: Behrens v. Great Northern Ry. Co.,6 H. & N. 
366; 30 L.J. Ex.153; Collard vy. South-Eustern Ry. Co.,7 H.& N. 
79; 30 L. J. Ex. 393; Coron v. Great Western Ry. Co.,5 H. & N. 
274; 29 L. J. Ex. 165. 














A like count, alleging a declaration of the value of the goods under 
the Carriers Act (11 Geo. IV. & 1 Will. TV. c. 68), and the accept- 
ance of an engagement to pay an inercased rate of charge: Behrens 
v. Great Northern Ry. Co.,6 H.& N.366; 30 L. J. Ex. 153. (See 
the Carriers Act, post, Chap. V, “ Carriers.”) 


Against a Carrier for losing Goods (a). 


That the defendant was a carrier of goods for hire from to 
, and the plaintiff delivered to the defendant, and the defendant 
received as such earrier certain goods of the plaintiff, to be by the de- 
fendant taken care of, and safely and securely carried from to 
aforesaid, and there delivered for the plaintiff, within a reason- 
able time in that behalf, for reward to the defendant; and a reason- 
able time for carrying and delivering the same as aforesaid elapsed ; 
yet the defendant did not take care of the said goods, and safely 
and securely carry and deliver the same for the plaintiff as afore- 
said; whereby the same were lost to the plaintiff. 
Like counts: Sanquer v. London and South-Western Ry. Co., 16 
C. B. 163; Coombs v. Bristul and Exeter Ry. Co..3 H.& N.1; 














(a) A carrier is not liable in an action of trover for a mere omission or 
negligence in his employment, as for a non-delivery or loss of or injury to the 
goods, but must be sued in a special action for the breach of the contract 
or duty. (2 Wis. Saund. 47 i; Ross v. Johnson, 5 Burr. 2825; Williams 
v. Gesse, 3 Bing. N.C. 819.) But a misdelivery of the goods to a wrong 
person amounts to a conversion, for which he may be sued in trover. (Jb. ; 
Devereux v. Barclay, 2 B. & Ald. 704; Stephenson v. Hart, 4 Bing. 483 ; 
Wyld v. Pickford, 8 M. & W. 443.) 
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J. Ex. 269; Metcalfe v. London and Brighton Ry. Co., 4 
N.S. 307; 27 L. J.C. P. 205; Simons v. Great Western Ry. 
C. B. N.S. 620; Harrison v. London and Brighton Ry. Co., 
S.122; 29 L. J. Q. B. 209. 


Ry 


o., 


2 
B. & 


~o 


Count against a railway company for negligently carrying cattle ; 
and for not providing a fit and proper truck for carrying cattle: 
Gregory v. Midland Ry. Co., 2H. & C. 944; 33 L. J. Ex. 155. 
[As to the liability of carriers in respect of carriage of live animals, 
see ‘‘ The Railway and Canal Traffic Act, 1854,” 17 & 18 Vict. ¢. 32, 
and the cases decided under it, cited post, Chap. V, ‘“ Carriers.” 


By a consignor against a carrier, for not taking reasonahle care of 
goods after a refusal by the consignee to accept them: Hudson v. 
Barendale, 2H. & N. 575; 27 L. J. Ex. 93 (a). 


Against a Booking- Office Keeper for losing Goods. 


That the defendant kept an office for receiving and hooking goods, 
and delivering the same to certain carriers for the purpose of being 
carried to the places to which the same might respectively be di- 
rected, and for keeping and taking care of such goods at the said 
office until such delivery as aforesaid, for reward to the defendant ; 
and thereupon the plaintiff delivered to the defendant at the said 
office a parcel of the plaintiff, to be by the defendant booked and 
delivered within a reasonable time in that behalf to a certain carrier 
for the purpose of being carried by him to the place to which the 
rame was directed, and to be kept and taken care of at the said 
office by the defendant until such delivery, for the plaintiff. for re- 
ward to the defendant, and the defendant received and had the said 
parcel for the purpose and on the terms aforesaid ; and all conditions 
were fulfilled, aa all things happened, and all times elapsed, neces- 
sary to entitle the plaintiff to have the said goods taken care of and 
delivered as aforesaid: yet the defendant did not dehver the said 
parcel to the said carrier for the purpose aforesaid within such rea- 
sonable time as aforesaid, and the defendant did not in the meantime 
and until such delivery take reasonable care thereof ut the said office, 
and whilst he had the care and custody of the said parcel for the 
purpose aforesaid negligently lost the same. 

A like count: Gilbart vy. Dale, 6 A. & BK. 543. 

Against a railway company for losing goods lcft in their custody 
at a station, see ante, p. 128. 


fa) A common earticr is not responsible as an insurer after carriage 
of the goods to their destination, though they are not accepted by the con- 
signee; after completion of the carriage the carrier remains liable only 
for negligence. (Garside v. Trent Navigation, 4 T.R. 581; and see Bourne 
v. Gatliffe, 3 M. & G. 643; 11 Cl. & F. 45; Crouch v. Great Western Ry. 
Co., 2H. & N. 491; 27 L. J. Ex. 345.) 
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Against Shipowners for the Loss of Goods. 


That the plaintiff caused to be delivered to the defendants, and 
they received certain goods to be by them shipped on board of the 
ship , and aafely and securely carried therein from to ‘ 
and there delivered for the plaintiff, certain perils and casualties only 
oe for freight payable by the plaintiff to the defendants ; and 
the defendants were not prevented from so shipping, carrying, or 
delivering the said goods by any of the perils or casualties aforesaid ; 
and all conditions were performed, and all things happened, and all 
times elapsed, necessary to entitle the plaintiff to have the said 
goods safely and securely carried and delivered by the defendants as 
uforesaid; yet the defendants did not safely and securely carry and 
deliver the said goods as aforesaid, and the same were during the 
said voyage lost to the plaintiff. 

- Like counts: Gibhs vy. Potter, 10 M. & W.70; Morewood v. 
Pollok, 1 E. & B. 743; Williams v. African Steamship Co., 1 
H. & N. 300; 26 L. J. Ex. 69. 











By the consignee against the carrier fur refusing to deliver the 
gouds: Jones v. Jones, 8 M. & W. 431. 


For Damage to Goods shipped iu the Defendant's Ship to be 
carried, - 

That the plaintiff delivered to the defendant, and the defendaut 
received from the plaintiff, certain goods of the plaintiff, to be by 
the defendant safely and securely shipped and carried in the ship 
on a voyage from to , and there delivered for the 
plaintiff, for freight payable by the plaintiff to the defendant ; yet 
the defendant so pen rare carried the said goods in the said ship 
on the said voyage, that by reason thereof a large part of them was 
damaged aud rendered of no use to the plaintiff. 

Like counts: Laveront v. Drury, 8 Ex. 166; Alston v. Herring, 
11 Ex. 822; 25 L. J. Ex.177; Auy v. Wheeler. L. R. 2 C. P. 302; 
36 L. J.C. P. 180. 














Count against a ferryman for damaging goods in the passage: 
Walker vy. Jackson, 10 M. & W. 161. 





For Damage to Goods occasioned by negligent Stowage (a). 


That the plaintiff delivered to the defendant, and the defendant 
received from the plaintiff certain goods of the plaintiff, to be by the 


(@) The owner of the ship is, in general, hable for the proper stowage 
and safe carriage of the goods ; unless the ship is under charter amounting 
toh demise of the'ship with the services of the master superadded, or the 
consignor has notice that the ship is under charter and not under the con- 
trol of the owner. (Sandeman v. Scurr, L. R. 2 Q. B. 86; 36 L. J. Q. B. 
58.) The owner or master is not liable for the negligence of the stevedore 
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defendant shipped and stowed on board the ship ——, and carried 
therein from to ,for the plaintiff, certain perils and casualties 
only excepted, for freight payable by the plaintiff to the defendant, 
and upon the terms that the defendant should use due and proper 
care in the stowage of the said goods; yet the defendant did not 
use due and proper care in the stowage of the said goods, and so 
negligently stowed the same that by reason thereof, and not b 
reason of any of the said excepted perils or casualties, the said goods 
were damaged. 

Tike counts: Phillips vy. Clark, 2 C. B. N.S. 156; 26 1. F.C. P. 
168; Hutchinson v. Guion, 5 C. BL. N. 8.149; 28 L.J3.C. P. 63; 
Blaikie v. Stembridae, 6 C. B. N. S. 894; 28 LL. J. C. P. 329; 
Sandeman v. Scurr, L. R. 2 Q. B. 86; 36 L. J.Q. B. 58. 








By a carrier against the shipper of quods for knowingly shipping 
dangerous goods without giving notice to the carrier: Williams v. 
East India Co., 3 East, 192; Brass v. Maitland, 6 E.& B. 471; 
26 L. J. Q. B. 49. And see Alston v. erring, VL Ex. 822; 25 L. 
J. Ex.177; Hutchinson v. Guion, supra; Farrant v. Barnes, 11 
C. BL N.S. 553; 31 L. J.C. P. 137. 


Against the shipowner under the Merchant Shipping Act, 1862, 
25 & 26 Viet. ¢. 64. 8.67, for leading goods without giving the owner 
twentyfour hours’ notice of readiness tu deliver: Berresford v. Mont- 
gomerie, 17 C. BL N.S. 379; 34 L. J.C. P. 4. 


Carriegs. JI. Or Passencens (a). 

Against a Ratluay Compouny for refusing to carry the Plaintiff. 
That the defendants were common carriers of passengers and their 
luggage on a railway from to , for reward to the defen- 
danta; and the plaintiff at a reasonable and proper time and place 
in that behalf tendered himself with his reasonable luggage to the 
defendants at aforesaid, to be received and carried by them as 
a passenger with his said luggage from the last-mentioned place to 
aforesaid, and requested the defendants as such carriers to re- 
ceive and curry him with his said Jugyaye as such passenger as afore- 
said ; and the plaintiff was then in a fit and proper state to be carried 
by the defendants as such passenver as aforesaid with his said lug- 
age, and waa then ready and willing and offered to pay to the de- 
endants all reasonable hire and reward for being so carried as such 
passenger as aforesuid with his said lugpage, whereof the defendants 
then had notice; and the defendants then had sufficient time, room, 














appointed by the charterer himself (Blaikie v. Slembridge, 6 C. B. N.S. 
894; 28 L. J.C. P. 329); unless it is expressly provided in the charter- 
party that he shall be hable. (Sack. v. Ford, 13 C. B. N. 8.90; 32 L. J.T. 
P. 12; and see Roberts v. Shaw, 4 B. & 8. 44; 32 L. J. Q. B. 308.) 

- a) As to the duties aud liabilities of carriers of passengers, ece ante, p. 
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and convenience to receive and carry the plaintiff as such passenger 
as aforesaid with his said luggage, and could and ought to have done 
80; yet the defendants did not nor would receive and carry the 
plaintiff with his said luggage as such passenger as aforesaid. 

Like count against carriers by ship, for not receiving a passenger : 
Benett v. Peninsular and Oriental Steamboat Co., 6 é, b 775. 

Against a railway company for refusing to carry a passenger's 
luggage: Munster v. South-Eastern Ry. Co., 4 C. if N.S. 676. 

Count against a railway company for not admitting the plain- 
tiff’s conveyance within the station: (this count will not lie at the 
suit of the owner of a public conveyance, though taking pore) 
Barker v. Midland Ry. Co., 18 C. B. 46; 25 L. J. C. P. 184. 


Against a Railway Company for the Loss of a Passenger’s 





Luggage. 
That the defendants were carriers of passengers and their luggage 
upon a railway from to ——, for reward to the defendants ; and 


the plaintiff became and was received by the defendants as a pas- 
senger with his luggage, that is to say [a carpet bag], to be by them 
as such carriers safely and securely carried on the said railway from 
to aforesaid by a certain train, and the said luggage to be 
delivered by the defendants to the plaintiff at aforesaid on his 
arrival there by the said train, for reward to the defendants ; and all 
conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintill'to have the said luggage so 
carried and delivered as aforesaid ; yet the defendants did not safely 
and securely carry the said luggage and deliver the same to the 
ee as aforesaid, whereby the said luggage was lost to the 
aintiff. 
Like counts: Marshall y. York, Newcastle, and Berwick Ry. Co., 
11 C. B. 655; Williams v. Great Western Ry. Co., 10 Ex. 15; 
Butcher v. London and South-Western Ry. Co., 16 C. B. 13; AMun- 
ster v. South-Eastern Ry. Co.,4C. B. N.S. 676; 27 LB. 5. C. P. 
398; Great Northern Ry. Co. ve Shepherd, 8 Ex. 30; Mytton v. 
Midland Ry. Co.,4H. & N. 615; 28 L. J. Ex. 385; Stewart v. 
London and North-Western Ry. Cu.,3 H.&C. 1385; 33 L. J. Ex. 
199; and see cottnts Jramed in contract, “ Carriers,” ante, p. 135. 
A like count, where the fare had been paid for the passenger by 
another persun: Marshall v. York, Newcastle, and Berwick Ry. 
Co., 11 C. B. 685. 











A like count against a carrier by ship: Wilton v. Royal Atlantic 
Mail Steam Nav. Co., 10 C. B. N.S. 453; 30 O. J. C. P. 369. 

A like count against a company carrying between two places, 
partly by railway and partly by steamboat: Pranciant v. London 
and South-Western Ry. Co., 18 C. B. 226; Le Conteur v. London 
and South-Western Ry. Co., L. R. 1 Q. B. 64. 

A like count against a coach proprietor: Miles v. Cattle, 6 Bing. 
743. 

A like count for a temporary loss of luggage: Hearn v. London 
and South-Western Ry. Co., 10 lx. 793. {The Carriers Act is no 
defence to the latter count; Ib.; post, Chap. V, “Carriers.” } 
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Against a Railway Company for Delay in a Train. 


That the defendants were carriers of passengers in a railway from 
—— to for hire, and the plaintiff became and was received by 
the defendants as such carriers as a passenger to be carried by them 
on the said railway from —— to aforesaid, for reward to the 
defendants, by a train which the defendants advertised and represent- 
ed to the plaintiff by a published train-bill to be a train starting from 
aforesaid to aforesaid at —— o'clock in the [afternoon], 
and as arriving at aforesaid at o'clock in the [afternoon] ; 
and by reason of the defendants’ negligence, default, and want of 
proper management of their traffic upon the said railway, the said 
train did not start from aforesaid at the time in that behalf 
above specified. or within a reasonable time afterwards, and did not 
arrive at —— aforesaid at the time in that behalf aforesaid or within 
a reasonable time afterwards; whereby the plaintiff was put to ex- 

ense and inconvenience, and was prevented from attending to his 
usiness at aforesaid as he otherwise would have done. 

Like counts framed in contract, ante, p. 136. 


























Against a Carrier for a personal Injury to a Passenger. 


That the defendants were carriers of passengers upon a railway 
from to , for reward to the defendants, and the plaintiff 
beeame and was received by the defendants as a passenger to be by 
them safely and securely carried upon the said railway on a journey 
from to aforesaid, for reward to the defendants ; yet the 
defendants did not safely and securely carry the plaintiff upon the 
said railway on the said journey, and so negligently and unskilfully 
conducted themselves in carryimg the plaintiff upon the said railway 
on the journey aforesaid, and in managing the said railway and the 
earriave and train in which the plaintiff was a passenger upon the 
suid railway on the said journey as aforesaid, that the plaintiff was 
thereby wounded and injured, and Incurred loss of time and expense 
in and about the cure of his wounds and injuries. 

Like counts : Carpue v. London and Brighton Ry. Co., 5 Q. B. 
747; Withers y. North Rent Ry. Co., 27 Ld. Ex. 417; Readhead 
v. Midland Ry. Co., 36. J.Q. 2B. 181; where see as to the liability 
of a railway company for a defect ina earriage. 

A like count by a post-office offictal carricd under contract with 
6° post-office: Collett v. London and North-Western Ry. Co. 16 

B. 984. 














Against « coach proprietor for injury toa passenger: Curtis ¥. 
Drinkwater, 2 B. & Ad. 169; Ansell v. Waterhouse, 6 M. & S. 385. 

A like count against an omnibus proprietor: Brien v. Bennett, 
8C.& P. 724. 

Against a railway company for an injury toa passenger ocrasioned 
by their neglect ta light the station; Martin vy. Great Northern Ry. 
Co., 16 C.'B. 179; and see post, “ Negligence.” 

Against the owner of a steamer for an my to a passenger: 

. 52. 


Dalyell v. Tyrer, E. B. & EB. 899; 28 L. J. Q. 
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Count by the executor or administrator of a passenger killed, under 
Lord Campbell's Act, see ‘“‘ Executors,” post, p. 326. 


Carriers. 1V. Or MeEssaGeEs (a). 





Against an Electric Telegraph Company for not transmitting a 
Message. 


That the defendants carried on the business of transmitting 
messages for the public by electric telegraph (amongst other 
places) from to , for reward to the defendants; and the 
plaintiff delivered to the defendants and they received from the 
plaintiff a message to be transmitted by them for the plaintiff from 
to aforesaid, for reward to the defendants, and a reason- 
able time for so transmitting the said message elapsed; yet the de- 
fendants did not transmit the said message from to afore- 
said; whereby the plaintiff was prevented from receiving a sum of 
money which would have been sent to him if the said message had 
been so transmitted as aforesaid, and was put to delay and inconve- 
nience in waiting for an answer to the said message, and was pre- 
vented from transacting his business, and lost the money which he 
paid to the defendants for transmitting the said message. 

A count framed in assumpsit for transmitting a message incor- 


rectly: M* Andrew v. Electric Telegraph Co., 17 C. B. 3. 




















Count for injury done to a telegraphic cable by negligent nariga- 
tion: Submarine Telegraph Co. v. Dickson, 15 C. B. N.S. 789 ; 
3 L. J.C. P. 139. 


-Commown (5b). 


Fora Disturbance of the Plaintiff's Right of Common of Pasture, 
by digging up the Turf and Suil and enclosing. 


(Venue local.) That the plaintiff was possessed of a messuage and 





(a) See “The Telegraph Act, 1863,” 26 & 27 Vict. c.112; cited ante, 
p. 137. 


(4) Common.J}—By the Prescription Act, 2 & 3 Will. IV. ¢. 71, 8.1, it 
is enacted ‘That no claim which may be lawfully made at the common law 
by custom, prescription, or grant, to any right of common or other profit 
or benefit to be taken and enjoyed from or upon any land” “of any person 
or body corporate, except ach matters and things as are herein specially 
provided for, and except tithes, rent, and services, shall, where such right, 
profit, or benefit shall have been actually taken and enjoyed by any person 
claiming right thereto without interruption for the full period of thirty 
years, be defeated or destroyed by showing only that such right, profit, or 
benefit was first taken or enjoyed at any time prior to such period of thirty 
years, but nevertheless such claim may be defeated in any other way by 
which the same is now liable to be defeated ; and when such right, profit, 
or benefit shall have been so taken and enjoyed as aforesaid for the full 
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land, and by reason thereof was entitled to have common of pasture 
for all his commonable cattle Jevant and couchant in and upon his 





iod of sixty years, the right thereto shall be deemed absolute and inde- 
feasible, unless it shall appear that the same was taken and enjoyed by 
some consent or agreement expressly made or given for that purpose by 
deed or writing.” 

Section 2 provides in similar terms for rights of way or other easements, 
but assigning corresponding terms of twenty years and forty years for the 
periods of prescription instead of thirty years and sixty years. 

Section 4 enacts, “ That cach of the respective periods of years herein- 
before mentioned shall be deemed and taken to be the period next before 
some suit or action wherein the claim or matter to which such period may 
relate shall have been or shall be brought into question, and that no act or 
other matter shall be deemed to be an interruption within the meaning of 
this statute unless the sume shall have been or shall be submitted to or 
acquiesced in for one yeur after the party interrupted shall have had or 
shall have notice thereof, and of the person making or authorizing the same 
to be made.” 

Section 5 enacts,“ That in all actions upon the case and other pleadings, 
wherein the party claiming may now by law allege his right generally, 
without averring the existence of such right from time immemorial, such 
general allegation shall still be deemed sufficient ; and if the same shall be 
denied, all and every the matters in this Act mentioned and provided which 
shall be applicable to the case, shall be admissible in evidence to sustain or 
rebut such allegation; and that in all pleadings to actions of treapasa, and 
in all other pleadings wherein before the passing of this Act it would have 
been necessary to allege the right to have existed from time immemorial, it 
shall be sufficient to allege the enjoyment thercof as of night by the occu- 
piers of the tenement in respect whereof the same is claimed for and during 
such of the periods mentioned in this Act as may be applicable to the case, 
and without claiming in the name or right of the owner of the fee, as is 
now usually done; and if the other party shall intend to rely on any pro- 
viso, exeeption, incapacity, disability, contract, agreement, or other matter 
hereinbefore mentioned, or on any cause or matter of fact or of law not in- 
consistent with the simple fact of enjoyment, the same shall be specially 
alleged and set forth in answer to the allegation of the party claiming, 
and shall not be received in evidence on any general traverse or denial of 
such allegation.” 

Section 6 enacts, “That in the several cases mentioned in and provided 
for by this Act, nv presumption shall be allowed or made in favour or aup- 
port of any claim, upon proof of the exercise or enjoyment of the right or 
matter claimed for any less period of time or number of years than for such 
period or number mentioned in this Act, as may be applicable to the case 
and to the nature of the claim.” 

Section 7 provides, “ That the time during which any person otherwise 
capable of resisting any claim to any of the matters before mentioned shall 
have been or shall be an infant, idiot, nun compos mentis, feme covert, or 
tenant for life, or during which any action or suit shall have been pending, 
and which shall have been diligently prosecuted until abated by the death 
of any party or parties thereto, shall be excluded in the computation of the 
periods hereinbefore mentioned, except only in cases where the right or 
claim is hereby declared to be absolute and indefeasible.” 

“ Provided always,” by s. 8, “that when any land or water upon, over, 
or from which any such way or other convenient (sic) watercourse or use of 

“all have been or shall be enjoyed or derived, hath been or shall be 
der or by virtue of any term of life or any term of years exceeding three 
om the granting thereof, the time of the enjoyment ofany such way or 
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said messuage and land, over a waste or common called ——, situate 
at ——, at all times of the year, as to the said messuage and land 


other matter as herein last before mentioned during the continuance of such 
term shall be excluded in the computation of the said period of forty years in 
case the claim shall within three years next after the end or sooner deter- 
mination of such term be resisted by any person entitled to any reversion 
expectant on the determination thereof.” 

The interruption under ss. 1, 4, must be an obstruction by some adverse 
claimant, and not a mere cessation of user by the claimant himself. (Carr 
v. Foster, 3 Q. B. 581.) An action or legal proceeding is not essential to 
show non-acgniescence in auch interruption, which is a mere question of 
fact. (Bennison v. Cartwright, 5B. & 8.1; 33 L. J. Q. B. 187.) 

The periods prescribed by the Act are required to be next before some 
suit or action wherein the claim shall be brought in question (see s. 4); con- 
sequently until such suit or action the period is not complete, and the mght 
is not established (Ward v. Robins, 15 M. & W. 237) ; but the establish- 
ment of the right in anv such suit or action is conclusive in any subsequent 
suit or action between the same parties without further proof of enjoyment 
for the period next before the pending suit or action. (Cooper v. Hubbuck, 
12 C. B. N.S. 456; 31 L. J.C. P. 323.) 

In declaring for an injury to a right of common, or any other prescriptive 
right it has always been sufficient for the plaintiff to state his title generally 
in the form given in the above precedents. (1 Wms. Saund. 345 (2).) 
This mode of pleading has been expressly prescrved and sanctioned by the 
Prescription Act, 8. 5, above cited. In pleas and subsequent pleadings such 
general statement of the right was formerly inadmissible. and the title must 
have been more specially ect forth; the statute however has simplified the 
mode of doing so. (1 Wms. Saund. 345 (2) ; post, Chap. V, “ Common.) 

A right of common of pasture for cattle-levant and couchant cannot be 
preseribed for in respect of a measuage only without land. (Seholes v. Har- 
greaves, 5 T. R. 46; Benson v. Chester, 8 T. R. 396.) ‘Cattle levant aud 
couchant’ imports such number of cattle as the land to which the right of 
common is appurtenant is capable of maintaining ; but it does not neces- 
sarily import that the cattle using the common are actually maintained on 
the land. (Carr v. Lambert, L.R.1 Ex. 168; 34 L.d. Ex. 68; 35 76 121.) 

Though the right may be stated generally in the declaration in respect to 
the title, it should be deseribed accurately in respect to its extent, with all 
the restrictions and qualifications, if any, to which af is subject. It is 
immaterial that a right is alleged more narrowly than it really exists, 
provided the allegation is wide enough to cover the disturbance complained 
of (see Duncan v. Louch, 6 Q. B. 9OL; Tebbutt v. Selby, 6 A. & E. 786); 
but if the right is alleged too largely and the plaintif tails in the proof of 
part, he cannot, without an amendment, have a verdict on a traverse of the 
right, although he prove sufficient to mamta the action, (Beadsworth v. 
Turkington, 1 Q. B. 782; and see Brunton vy. Hall, 1 Q. B. 792; Drewell 
v. Towler, 3 B. & Ad. 735.) 

A right of common was held to be well laid as “for sheep at all times 
of the year,” though it was proved to be subject to folding the sheep 
at night on a certain farm: the expression being held to mean all usual 
times. (Brook v. Willet, 2 WH. BL 224.) Where the declaration alleged a 
right of common for all commonable cattle, if was held to be some evidence 
in support of it that the plaintiff was shown to have turned on all the 
cattle which he kept, although he had never hept any sheep. (Manifold v. 
Pennington, 4 B.& C. 161) Where the declaration claimed a right of com. 
mon in the inhabitants of a borough, and it appeared that the limits of the 
borough had been extended. and that the right was confined to the ancient 
limita, the variance was held fatal, although the pluntiff proved that he in- 
habited within the ancient limits. (Beadsworth v. Turkinygton, 1 Q. B. 782.) 
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ee ; and the defendant on divers days and times disturbed 
the plaintiff in the use and enjoyment of his said common of pas- 
ture by wrongfully [digging up and subverting the soil, and carry- 
ing away the turf of the said waste, and by enclosing and separating 
part of the said waste from the residue thereof, and so continuing 
the same for a long time]; whereby the plaintiff was prevented from 
having the use and enjoyment of his said common of pasture in 80 
ample and beneficial a manner as he otherwise might have had. 

Like counts: Carr v. Foster, 3 Q. B. 581; Bicketts v. Salwey, 
2 B. & Ald. 360. 


For Obstructing the Plaintiff’s Right of Common hy putting on 
Cattle. 


(Tenue local.) That the plaintiff was possessed of certain land, 
and by reason thereof was entitled to have common of pasture for 
his sheep and all other his commonable cattle levant and couchant 
in and upon his said land in a waste or common called ——. situate 
at , at all times of the year, as to his said land appertaining ; 
and the defendant on divers days and times disturbed the plaintiff 
in the use and enjoyment of lus said common of paature, by wrong- 
fully putting divers horses, cows and sheep in and upon the said 
waste, and keeping and depasturing the same there fora long time ; 
whereby the plaintiff was prevented from having the use and enjoy- 
ment of his said common of pasture in so ample aud beneficial a 
manner as he otherwise might have had. 

A like count: Bowen v. Jenkin, 6} A. & E. 911. 





A like count in respect of common of pasture to which the plaintiff 
was entitled asa freeman of a borough: Beadsworth v. Turkington, 
1 Q. B. 782. 

Al like count by an owner of land in a common field claiming a 
right of common over the whole field: Cheesman v. Hardham, 1 B. 
& Ald. 706. 

of like count claiming a right of common Jor a certain number of 
cattle of different kinds: Nichols v. Chapman, 5 H. & N. 643; 29 
L. J. Ex. 461. 


For disturbing a right of common by surchargiag: Bowen v. Jen- 
kin, 6A. & E. 911. 

For disturbing a right of common by removing the manure of the 
cattle and so impoverishing the common: Pindar vy. Wadsworth, 2 
Fast, 154. 


Where the declaration alleged a right of common by reason of the posses- 
sion of a messuage and land, aud the proof was of a right of common in 
respect of lund only without any messuage, the plaintiff was held entitled 
to the verdict. (Iickelts’v. Salwey, 2 B. & Ald. 360.) 

If the allegation of the right is divisible, it seems that the plaintiff is 
entitled to a limited verdict fur a divisible part of the right alleged, though 
he fuils to prove the residue. (See Giles y. Groves, 12 Q. B. 721; 1 Chit. 
Pl. 7th ed. 400.) 
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Company. 





Count against a Joint Stock Company for refusing to Register the 
Plaintiff as a Shareholder (a). 


- (See the form of commencement, ante, p. 27.) That the defendants 
are a joint stock company registered and incorporated under the 
Companies Act, 1862, and the plaintiff subscribed the memorandum 
of association of the said company for shares in the said com- 
pany, and took and became proprietor of the said shares [ 07, became 
and was the transferee and proprietor of shares in the said 
company |, and became and was entitled to have his name entered 
in the register of members of the said company as a member in 
respect of the said shares, according to the provisions of the said 
statute in that behalf; and all conditions were performed, and all 
things happened, and all times elapsed necessary to entitle the 
plaintiff to have his name entered by the defendants in the register 
of members of the suid company as a mernber in respect of the said 
shares; yet the defendants neglected to enter and made default in 








(a) By the Companies Act, 1862, 25 & 26 Vict. c. 89, s. 35, it is enacted, 
“that if the name of any person is without sufficient cause entered in 
or omitted from the register of members of any company under this Act, 
or if default is made, or unnecessary delay takes place in entering on the 
register the fact of any person having ceased to be a member of the com- 
pany, the person or member aggrieved, or anv member of the company, or 
.the company itself, may, as respects companies registered in England or 
Treland, by motion in any of her Majesty’s superior courts of law or equity, 
or by application to a judge sitting in chambers, or to the vice-warden of 
the Stannaries in the case of companics subject to his jurisdiction, and as 
respects companies registered in Scotland by summary petition to the Court 
of Session, or in such other manner as the said Courts may direct, apply for 
an oyder of the Court that the register may be rectified ; and the Court may 
either refuse such application with or without costs, to be paid by the ap- 
pheant, or it may, if satisfied_of the justice of the case, make an order for 
the rectification of the register, and may direct the company to pay all the 
costs of such motion, application, or petition, and any damages the party 
aggrieved may have sustained: the Court may in any proceeding under 
this section decide on any question relating to the title of any person who 
is‘‘a party to such proceeding to have his name entered in or omitted 
from the register, whether such question arises between two or more mem- 
bers or alleged members, or between any members or alleged members and 
the company ; and generally the Court may in any such proceeding decide 
any question that it may be necessary or expedient to decide for the recti- 
fication of the register ; provided that the Court, if a court of common law, 
ey direct an issue to be tried in which any question of law may be raised, 
and a writ of error or appeal in the manner directed by ‘The Common Law 
Procedure Act, 185-4,’ shall lie.” 

The Court is bound to exercise this jurisdiction if called upon. (Ex p. 
Swan, 30 L. J. C. P.113.) The plaintiff may also proceed against the 
company by action or by mandamus. (See! Mandamus, post, p. 356.”) 

By s. 37 of the Act it is provided that the register of members shall 
be primd facie evidence of any matters by the Act directed or authorized 
to be inserted therein (as to which see s. 25). 

The sections of the Joint Stock Companies Act, 1856, 1857, which cor- 
responded to the above enactments, were repealed by the Companies Act, 
1862, except so far us concerned existing rights and liabilities (s. 206). 

oO 
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entering the name of the plaintiff in the register of members of the 
said company as a member in respect of the said shares ; whereby 
the plaintiff has been deprived of his title to the said shares, and 
has been prevented from selling and transferring the same, and has 
lost the profits which he would otherwise have made from the sale 
and transfer thereof, and has been prevented from receiving the 
dividends and profits due upon the said shares. 

A like count against a company constituted under a private Act : 
Daly v. Thompson, 10 M. & W. 309. 

A like count with a claim for a mandamus, under the C. L. P. 
Act, 1854, to compel the company to register the plaintiff as a share- 
holder: Norris v. Irish Land Co., 8 EK. & B. 612; 27 L. J. Q. B. 
115; Copeland v. North-Eustern Ry. Co., 6K. & B. 277. See“ Man- 
damus,’ post, p. 356. 

Against a company for neglecting to register shares in the name 
of the plaintiff, the purchaser of them, whereby they became forfeited 

for non-payment of calls : Catchpole v. Ambergute Ry. Co., 1 E. & 
B. 111. 

Against a company for wrongfully declaring the plaintiff's shares 
forfeited and selling them: Catehpole v. Amberqate Ry. Co., 1 EL & 
B. 111; Cockerell vy. Tun Diemen's Lund Co., 18C. B. 454, 


ConsPiIRACY. 





See Malicious Prosecution,” post, p. 350: and see Barber vy. 
Lesiter, 7C.B.N.S.175; 29L. J.C. P2161; Castriquev. Behrens, 
3 E. & E. 709; 30 L. J. Q. B. 163; Cotterell v. Junes, 11 C. B. 7138. 


ConvVERSION OF Goons, on TROVER (c). 





Count for the Conversion of Goods (Trover). (C. L. P. Act, 1852, 
Sched. B. 28.) 


That the defendant converted to his own use, or wrongfully de- 
prived the plaintiff of the use and possession of the plaintiff's 


(a) Conversion of goods, or trover.j\—This form of action is called trover 
from the original form of the declaration, when it was applicable only to 
casea of goods lost and found, and converted by the finder to his own use, 
When this form of action was extended to all conversions of goods, whether 
ensuing upon a loss and finding or not, the averment of the loss and 
finding inserted in the count became fictitious, (1 Chit. PL 7th ed. 163.) 
Since the C. L. P. Act, 1852, 8. 49, haa ubolished this fictitious averment, 
the cause of action may perhaps be more correctly designated by the real 
name of the injury, as a coarersion of goods, which is the term adopted in 
the schedule to the At. 

A conversion is a wrongful interference with goods, as by taking, using, 
or destroying them, inconsistent with the owner’s right of possession. 
(Fouldes v. Willoughby, 8M. & W. 540; Thorogood v. Robinson, 6 Q. B. 
769; Jones v. Brown, 25 L. J. Ex. 345; Simmone v. Lillystone, 8 Ex. 431 ; 
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goods; that is to say, iron, hops, household furniture [or as the case 
may be}. 





Heald v. Carey, 11 C. B. 977; Burroughes v. Bayne, 5 H. & N. 296; 29 
L. J. Ex. 185 ; Pillot v. Wilkinson, 2 H.& C. 72; 316. 345; 32 L. L. Ex. 
201 ; 34%. 22.) To constitute this injury there must be some act of the 
defendant repudiating the owner’s right, or some exercise of dominion in- 
consistent with it. (Zé.) 

A mere contract of sale of goods, not in market overt, without delivery ! 
or change of possession, as it does not affect the property in the goods, is 
not a conversion by the seller (Lancashire Wagon Co. v. Fitzhugh, 6 H. & 
N. 502; 30 L. J. Ex. 231); but the sale of goods lying in a dock with the 
delivery of a dock warrant by which possession may be obtained, being 
tantamount to delivery of the goods, is a conversion by the seller. (Johnson 
v. Stear, 15 C. B. N.S. 330; 33 L. J. C. P. 130.) | 

The purchase of goods which the seller had no right to sell, accompanied , 
by taking possession, is a conversion by the purchaser against the true | 
owner, although the purchaser did not know the sale was wrongful; so, 
where a principal ratifies the unauthorized purchase on his behalf by his 
agent of a chattel which the vendor had no right to sell, he is guilty of a» 
conversion. (Hilbery v. Ilatton, 2 H.& C. 822; 33 L.J.Ex.190.) Where 
the plaintiff placed goods on board defendant’s ship to be carried, the refusal 
of the defendant to give the plaintiff bills of lading in his own name was 
held to amount to a conversion. (Falk or Falke y. Fletcher, 18 C. B. N. 
§. 403; 34 L. J.C. P. 146.) 

Where the conversion cannot be proved by any positive act, it may be in- 
ferred from proof of a demand of the goods by the plaintiff, and a refusal to 
deliver them by the defendant, he having the control over them at the time. 
(Philpott v. Kelley, 8 A. & E. 106; Verrall v. Robinson, 2 C.M.& R. 
495; Catterall v. Kenyon, 3 Q. B. 310: ALl\Hewen v. Cotching, 27 L. J. Ex. 
4}; Walker v. Clyde, 10 C. B. N.S. 381. Aa to the effect of a qualified 
demand or refusal, see Alerander vy. Southey, 5 B. & Ald. 247; Cranch v. 
White, 1 Bing. NC. 414; Rushworth v. Taylor, 3 Q. B. 699; Davies v. 
Fernon, 6 Q. B. 413, Lee v. Bayes, 18 C. B. 599; Clark vy. Chamberlain, 
2M. & W.78; Burroughes v. Bayne, supra.) If some time is necessarily 
taken by the defendant to obtain actual possession of the goods, and deliver 
them up, and he does not nake any unnecessary delay in doing so, he is not 
on that account guilty of a conversion. (Torene v. Lewis, 7 C. B. 608.) If 
he has a bond fide doubt as to the rightful ownership, and takes a reasonable 
time toclear it up before delivering the goods, this delay does not make him 
guilty of a conversion, (Taughan v. Watt, 6 M. & W. 492; and see Pillot 
v. Wilkinson, 3H. & C. 345; 84 L. J. Ex. 22.) 

An act of conversion differs from a mere trespass, inasmuch as the 
former must nmount to a deprivation of the possession to such an extent as 
to be inconsistent with the right of the owner, and evidence an intention 
to deprive him of that right ; whereas the latter includes every direct for- 
cible injury or act disturbing the possession without the consent of the 
owner, however slight or temporary the act may be. (Fou/des v, Willoughby, 
8M. & W.540; and see per Parke, J., Smith v. Goodwin, 4 B. & Ad, 420; 
and see Burroughes v. Bayne, supra.) 

To support this action the plaintiff must have the right to the immediate ‘ 
possession of the goods, and not merely a property in reversion. (Bradley ° 
y. Copley, 1 C. B. 685.) Therefore the owner of goods let to another for , 
a term still continuing cannot maintain this action (Gordon v. Harper, \ 
7 °T. R. 9); nor can the owner of goods in the possession of another who is:: 
entitled to a lien upon them (Afilgate v. Kebble, 3 M. & G. 100); but any,. 
special or temporary ownership with immediate possession, as under a hen, 
ja sufficient to maintain the action. (Legg v. Evans, 6 M. & W. 86.) So | 
where goods are bailed to another for hire, the bailee would be proper 
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person to sue for a conversion by a third party ; but where the bailee de- 
termines the bailment by any act inconsistent with it, as where the bailee 
of goods for hire sells them to a third party, the bailor may at once sue the 
" purchaser or the bailee for a conversion. (Cooper v. Willomatt, 1 C. B. 672; 
Bryant v. Wardell, 2 Ex. 479); and where the bailee became bankrupt 
and his assignees sold the goods, the bailor was held entitled to sue them 
: for the conversion. (Fennv. Bittleston, 7 Ex.152.) Where gouds were pledged 
to secure a loan, and the pledgee disposed of them before he was entitled to 
do so under the contract, it was held that the pledgor might sue him for a 
conversion, but could recover only the value of the goods less the amount of 
the loan (Juinson vy. Stear, 15 C. B. N. 8, 330; 33 L. J.C. P. 130; but see 
Donald vy. Suckling, L. R.1 Q. B. 585; 35 L. J. Q. B. 232, where it was 
held that the pledyor, under such circumstances, did not become entitled to 
the immediate possession of the goods, and could not maintain detinue with- 
,30ut having paid or tendered the amount of the loan) ; if after a sale of goods 
passing the property to the buyer, subject to a mere lien in the seller for the 
price, the seller resells and delivers them to another party, he may be sucd 
for a wrongful conversion, but the buyer can only recover the value less the 
price, (Martindale vy. Smith, 1 Q. B. 389; Chinery v. Viall, 5 I. & N. 288; 
29 L. J. Ex. 180; Page v. Eduljee, L. R.1 P. C. 127.) 

This action cannot in general be supported againat a bailce or person in- 
trusted with the possession of goods for a special purpose, for a mere omis- 
sion or negligence in the course of the employment ;_ thus a loss of goods by 
a carrier is not aconversion. (2 Wims. Saund. 477; Ross v. Johnson, 6 Burr. 
2825: Williams v. Gesse, 3 Bing N.C. 849); but if the bailee deals with 
the goods in a manner inconsistent with the purpose for which they are held, 
he may be guilty of a conversion, as where a carrier delivers goods to the 

. wrong person. (/b.; Devereur v. Barclay, 2B & Ald. 702; Stephenson v, 
Hart, 4 Bing. 476, 483; Wyld v. Pickford, 8 M. & W. 443.) 

A person having a special property in goods, with immediate possession, 
asa bailee, may maintain an action against the ubsolute owner for a wrong- 
ful conversion, but can only recover damages in respect of his limited in- 
terest. (Roberts v. Wyatt, 2 Taunt. 268; Brierley v. Kendall, 17 Q. B. 
937 ; and see Turner y. Hardcastle, 11 C. B. N.S. 683 ; 31 L. J.C. P. 193.) 

Upon any bailment of goods which does not exclude the absolute owner's 
right to the innmediate possession, either the bailor or the bailee may main. 
tain an action for a conversion by a third party. (Nicolls v. Bastard, 2 C, 
M. & R.659; Rooth v. Wilson, 1 B. & Ald. 59.) 

A joint owner of goords cannot maintain this action against lis co-owner 
m respect of any act of the latter consistent with his ownership; but if 
the latter is guilty of an act inconsistent with joint ownership, as a complete 
destruction of the goods or a sale of them in market overt, it amounts to a 
conversion for which the joint owner can sue. (2 Wma. Saund. 47 0.; Hig- 
gens v. Thomas, § Q. B. 908 ; Jones v. Brown, 25 L, J. Ex. 345; Mayhew 
v. Herrick, 7 C. B. 229; and see *! Conversion,” post, Chap. VI.) 

As possession in fact is evidence of the right of possession, it is sufficient 
to maintain the action against a wrongdoer who cannot show a better title 
in himself or authority under a better title. (2/tolt v. Kemp, 7. M. & W. 
312; Northam v. Bowden, 11 Ex. 70; Armory v. Delamirie, 1 Smith’s 
L. (. 6th ed. 315; Bourne v. Fosbrovke, 18 C. B.N. 8.515; 84 L. 5. C, 
P. 164.) But if a plaintiff was not in possession at the time of the conversion 
and has to rely upon his right only, he must then be able to prove a good 
title in order to maintain the action. In the latter case the defendant might 
rebut the plaintiffs title by showing a jus lertit (Gadsden vy, Barrow, 9 Ex, 
S14; Leake v. Loveday, 4 M. & G. 972), which he could not do in the 
former, where he has disturbed the actual possession of the plaintiff, unless 
he could justify under the authority of the third party. (Jeffries v. Great 
Western Ry. Cu.,5 EK. & B. 802; 25 L.J.Q. B. 107; White v. Mullett, 
6 Ex. 713; and sce Thorne v. Tilbury, 3 H. & N. 534; 27 L. J. Ex. 407 ; 
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Biddle v. Bond, 6 B. & 8. 225; 84 L. J. Q. B. 137.) Where the plaintiff 
had obtained possession of some tallow, part of the salvage from a fire, and 
his possessory right had been lawfully divested, he was ‘held not entitled to 
‘maintuin trover against a person who subsequently purchased it. (Buckley 
v. Gross, 3 B. & 8. 566; 32 L. J. Q. B. 129.) An uncertificated bankrupt 
having been again adjudicated bankrupt, it was held that the second as- 
eignecs might maintain trover for goods acquired by the bankrupt after his 
first bankrupty against all persons except the first assignees. (Morgan v. 
Knight, 15 C. B. N.S. 669; 33 L. J. C. P. 168.) 

The owner of a future or revetsionary interest in goods may maintain an}' 
action for any injury to his reversionary right, but must sue aa reversioner. 
(See post, ‘ Reversion.’’) 

The action for conversion lies only in respect of specific personal property ; 
it will not lie for money, though certain in amount, unless it be identified 
in specie. (Urton v. Butler, 5 B. & Ald. 652; and see Foster v. Green, 31 
L.J. Ex. 158.) It does not lie for fixtures, eo nomine, as they form part of the 
land, and therefore cannot be converted. (Davis v. Jones, 2 B. & Ald. 165; 
Minshall v. Lloyd, 2 M. & W. 450; Weeton v. Woodcock, 5 M. & W. 587 ; 
Mackintosh v. Trotter, 3 M. & W. 186; Wilde v. Waters, 16 C. B. 637 ; 
241. J.C. P. 193.) But a count may be framed for wrongfully depriving 
the plaintiff of his right to remove them. (London and Westminster Loan 
Co. v. Drake, 6 C. B. N.S. 798; 28 L. J.C. P. 297; see “Fixtures,” post, 
p. 332.) IRfthey have been reduced to the state of moveable goods by seve- 
rance, they become capable of being converted ; and although they ought not 
to be described by the technical term fixtures, yet a declaration for the con- 
version of fixtures has been held good after verdict. (Sheen v. Rickie, 5 M.& 
W.175; 7 Dowl. 335; and see Niblet v. Smith, 4 T. R. 504; Dalton vy. 
Whittem, 3 Q. B. 961; Wiltshear v. Cottrell, 1 %.& B. 674.) So it will lie 
for soil taken up from the land and removed (Higgon v. Mortimer, 6 C. & 
P. 616) ; and for couls wrongfully dug from plaintiff's land, and the plain- 
tiff may recover the full value of the coals, when and where severed, with- 
out deducting the cost of severing. (Uartin vy. Porter, 5 M. & W. 351; Mor- 
gan. Porell, 3 Q. B. 278; Powell v. Rees, 7 A. & F.426; but see Morewood 
vy. Wood, 3 Q. B. 440n. ; Liltony. Woods, L. R. 4 Eq. 432, 36 L. J. C. 941.) 

The goods should be described in the declaration with sufficient certainty 
to inform the defendant as to the nature of the goods taken. (Zaylor 
v. Wells, 2 Wms. Saund. 74; - Pope v. Tillman, 7 Taunt. 642; Sheen v. 
Rickie, supra.) But they may be described generaliy as in the above form 
tuken from Schedule (B) to the C. L. P. Act, 1852; and by s. 49 of that 
Act atatements of quantity, quality and value, where these are immaterial, 
are to be omitted. Where the plaintiff succeeds as to some of the goods 
laid in the declaration only, the defendant is entitled to have the verdict 
entered for him as to the residue, and is entitled to the costs in respect 
thereof if any have been incurred. (Williams v. Great Western Ry. Co., 
1 Dowl. N. 8.16; Freshuey vy. Wells, 26 L. J. Ex. 228.) 

The measure of damages in this action is not necessarily the value of the 
goods, but the compensation for the loss actually sustained; thus, where a 
vendee sued the vendor for a conversion of the goods sold, the goods not 
having been delivered and price not having been paid, and not being 
recoverable by the vendor by reason of the conversion, the measure of 
damages was held to be the difference between the value of the goods and 
the contract price, that is to say, the same as in an action for the breach of 
contract in not delivering the goods (Chinery v. Viall,5 H.& N. 288; 29 
L. J. Ex. 180; ante, p. 2-41); but where after delivery of the goods to the 
vendec, the vendor retook them, the vendee was held entitled to recover 
the full value of the goods though the price had not been paid: the price 
being recoverable by the vendor in full. (Gillard v. Brittan, 8 M. & W. 
675; and sec Stephens v. Wilkinson, 2 B. & Ad. 320; “ Sale of Goods,” 
ante, p. 242.) Where goods are pledged to secure a lown and wroug- 
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Count for the conversion of scrip certificates: Acraman vy. Cooper, 
10 M. & W. 585; of abstracts of title: Roberts v. Wyatt, 2 Taunt. 
268; of an agreement of guarantee: M‘'Leod v. M‘Ghie, 2 M. & G. 
$26 ; of a delivery order for goods: Godts v. Rose, 17 C. B. 229; of 
halves of bank-notes sent in inchoate payment of a debt: Smith v. 
Mundy, 29 L. J. Q. B. 172; of bills of erchange: Evans v. Kymer, 
1 B. & Ad. 528; Jones v. Fort, 9 B. & C. 764. [As to the property 
tz letters, see Hopkinson v. Lord Burghley, L. R.2 Ch. Ap. 447 ; 36 
L. J. C. 504.) 


fully converted, the owner can recover only the value of the goods less the 
amount of the loan. (Johnson v. Stear, 15 C. B. N.S. 330; 33 L. J. C. P. 
130; Donald v. Suckling, L. R. 1 Q. B. 585; 35 L.I.Q. B. 232; see ante, 
p. 292.) Where a person having a special property in goods sues the absolute 
owner for a wrongful conversion, he is only entitled to recover damages to 
the extent of his limited interest (Brierley v. Aendall, 17 Q. B. 987); but 
in an action against a stranger who is guilty of a conversion he is entitled 
to recover the full value of the goods. (Turner v. Hardcastle, 11 C. BLN. 
S. 683; 31 L. J. C. P. 193.) Where the defendant having obtained a 
judgment against the plaintiff wrongfully refused to give up certain goods 
of the plaintiff then in his possession, and afterwards sold them under his 
judgment, the plaintiff was held entitled to recover the full value of the 
goods (Edmondson v. Nuttall, 17 C. B. N.S. 280; 34 1.3. C. P. 102); so 
where the defendant having obtained a judgment against the plaintiff seized 
his goods under process, but in a place where the process did nof run, the 
plaintiff was held entitled to recover the full value of the goods. (Sorel v. 
Champion, 6 A. & E. 407.) 

Special damage, not necessarily incidental to the wrongful conversion of 
the goods, may be claimed in this action; it must be stated in the declara- 
tion in the usual way. (Moon v. Raphael, 2 Bing. N.C. 310; Bodley v. 
Reynolds, 8 Q. B.779.) By the 3 & 4 Will. PV. ¢. 42, 8. 29, in all actions 
of trover the jury may, if they shall think fit, give damages in the nature 
of interest, over and above the value of the goods. 

The form of declaration given in the sehedule of the C. L. P. Act, 1852, 
runs in the alternative, “ converted to his own use, or wrongfully deprived 
the plaintiff,” ete. The charge of wrongful deprivation may perhaps be 
treated as merely an explanation or ainplification of the conversion, and 
not as forming a distinct cause of action. Any other construction might raise 
considerable difficulty us to the effect of the general issue. It is not un- 
usual in practice to join both etatements by the word “and” instead of 
“or.” (Chit. Forms, 10th ed. 94, n. (6); and see per Willea, J., London 

"and Westminster Loan Co. ¥. Drake, 28 L. J.C. P. 207, 298; AMunsler 
v. South-Eastern Ry. Co., 4 C. B. N.S. 676, 679, n. (a).) 

By the C. L. P. Act, 1852, s. 49, the statement of losing and finding 
and bailment in action« for goods or their value, is to be omitted, 

The judgment for the plaintiff in trover vests the property in the goods 
in the defendant. (Buckland y. Johnson, 15 C. B. 145.) But not where 
the damages are not estimated on the footing of the full value. (2 Wms. 
Saund. 77 dd, n.) 

In this action the Court will sometimes exercise a summary jurisdiction 
to stay proceedings upon a return of the goods and payment of nominal 
damages and costs, and on such other terms as the Court thinks proper to 
impose: as to which, see 2 Chit. Pr. 11th ed. p. 1367; and see Moon v. 
Raphael, 2 Bing. N. C. 310, 314. 

Counts in trover and detinue (sec post, p.311) are not generally allowed 
together, but may be under special circumstances. (Mockford y. Taylor, 
19 C. B. N.S. 209; 34 L. J.C. P. 352.) In the action of detinue the 
Court may order execution for the return of the specific chattel, without 

“ 4 4. antinn af naving damages, (See post, p. $13.) 
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Count for the conversion of carpenter's tools, stating as special 
damage that the plaintiff was prevented from working: Bodley v. 
Reynolds, 8 Q. B. 779; of fixtures taken as a distress : Dalton v. 
Whittem, 3 Q. B. 961; of @ ship, tackle, stores, etc.: Reid v. Fair- 
banks, 13 C. B. 692; of a windmill: Flory v. Denny, 7 Ex. 581; 
21 L. J. Ex. 223. 


Count for the conversion of dead grouse: Earl of Lonsdale v. 
Rigg, 11 Ex. 669; 1 H. & N. 923; 25 L. J. Ex. 73; 26 Zh. 196; 
ee : Blades v. Higgs, 12 C. B. N. 8.501; 13 2b. 844; 11 

.L. C. 621; 31 L. J. C. P. 151; 32 7b. 182; 34 Lb. 286. [As to 
the property in game and animals fere nature, see the above cases ; 
and see also Sutton v. Moody, 1 L. Raym. 250; Churchward v. 
Studdy, 14 East, 249; Hunnam v. Mockett, 2 B. & C. 934. ] 


Count by the Assignees of a Bankrupt for a Conversion before the 
Bankruptcy. 


(Commence with the form, ante, p. 24.) That the defendant, be- 
fore the said Z. F. became bankrupt, converted to his own use or 
wrongfully deprived the said EI. F. of the use and possession of 
goods which were then of the said FE. F., that is to say, iron, hops, 
household furniture for as the case may he. In this case the plain- 
tiffs must sue as assignees. A count may be added for any conversion 
after the bunkruptey, as in the nert form, if the plaintiffs sue in re- 
spect of it as assignees (Williams v. Vines, 1 D. & L. 710).] 


Count by the Assignees of a Bankrupt for a Conversion after the 
Bankruptcy. 

(Commence with the form, ante, p. 24.) That the defendant, after 
the said AY. F. became bankrupt, converted to his own use or 
wrongfully deprived the plaintiffs, as such assignees as aforesaid, of 
the use and possession of goods of the plaintifils as such assignees as 
aforesaid, that is to say, iron, hops, household furniture [or as the 
case may be. In this case the plaintiffs may sue either as assignees 
or in their individual capacity. ; 

A like count: Baker v. Gray, 17 C. B. 462. 


A special count by the assiquees of a bankrupt in respect of the 
conversion of goods of another person in the order and disposition of 
the bankrupt at the time of the bankruptcy: Graham v. Furber, 14 
C. B. 134, 410. 





Counts by the assignees of insolvent debtors for conversions before 
and after the insolrency: Sheen v. Rickie, 5 M. & W.175; Herna- 
mann v. Barber, 15 C. B. 774; Chilton v. Carrington, 16 C. B. 206. 


Count by an Executor or Administrator for a Conversion in the 
Lifetime of the Testator or Intestate. 


(Commence with one of the forms, ante, pp. 17-20.) That the de- 
fendant, in the lifetime of the said C. D., converted to his own use 
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or wrongfully deprived the said C. D. of the use and possession 
of goods then of the said C. D., that is to say, iron, hops, house- 
hold furniture [or as the case may be. In this case the plaintiff 
must suein his representative character. If there has also been a con- 
version since the death a count may be added as in the next form, if 
the plaintiff sues tn respect of it in his representative character]. 


Count by an Executor or Administrator for a Conversion after the 
Death of the Testator or Intestate. 


(Commence with one of the forms, ante, pp. 17-20.) That the de- 
fendant, after the death of the said C. D., converted to his own use 
or wrongfully deprived the plaintiff, as such executor [or adminis- 
trator} as aforesaid, of the use and possession of goods of the plain- 
tiff as such executor [or administrator] as aforesaid, that is to say, 
iron, hops, housebold furniture [as the case may be. In this case 
the plaintiff may sue either in his representative character or in his 
individual capacity}. 


Against an Executor or Administrator for a Conversion by the 
Testator. 


(Commence with one of the forms, ante, pp. 18, 21.) That the said 
G. #., in his lifetime and withm six calendar months next before 
his death, converted to his own use or wrongfully deprived the 
plaintiff of the use and possession of the plaintiff's goods, that is 
to say, iron, hops, household furniture [or as the case may be]; and 
this action was commenced within six calendar months next after 
the defendant as such executor [vr administrator] as aforesaid took 
upon himself the administration of the estate and effects of the said 
G. H. [As to this action against executors or administrators, see 
“* Brecutors,” post, p. 326, n. | 


Count by Husband and Wife for a Conversion of the Wife's Goods 
before Marriage (a). 

(Commence utth the form, ante, p. 22.) That the defendant con- 
verted to his own use or wrongfully deprived the said C., whilst she 
was unmarried, of the use and possession of goods then of the said 
C., that is to say, iron, hops, household furniture [or as the case 
may be}. 





Count against Husband and Wife for a Conversion by the Wife 
before Marriage. 


(Commence with the form, ante, p. 22) That the said C., whilst 
she was unmarried, converted to her own use or wrongfully de- 


(a) After the bankruptcy of the husband he cannot sue in respect of 
causes of action vested in him in right of his wife, which if vested in him 
alone would pass to his assignees. The assignees of the bankrupt husband 
must join with the wife in suing for a conversion of the wife’s goods before 
marriage. (Richbell v. Alexander, 10 C. B. N. 8. 324; 30 LJ. C. P. 268; 
and see Yates v. Sherrington, 12 M. & W. 855; and see ante, p. 173.) 
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prived the plaintiff of the use and f pspsie rete of the plaintiff’s goods, 
that is to say, iron, hops, household furniture [or as the case may be}. 


Against husband and wife for a conversion by the wife during 
marriage: Catterall v. Kenyon, 3 Q. B. 310. 


CopyRriGHt (a). 


For Infringing the Copyright in a Book hy Printing Copies. 
(5 & 6 Vict. c. 45, 8. 15.) 


That the plaintiff was the proprietor of a subsisting copyright in 


(a) Copyright in works of literature after publication exists only by 
statute. (See Jefferys v. Boosey, 4 H. L. C. 876; 24 L. J. Ex. 81; Reade 
v. Conquest, 9 UC. B. N.S. 755.) 

Copyright is regulated by the following statutes :— 

By 5 & & Vict. c. 45, as to books, which includes “ every volume, or part 
or division of a volume, pamphiet, sheet of letter-press, sheet of music, map, 
chart, or plan published sepnrately.” (s. 2.) An action for the infringement 
is given by 8.15: s. 24 makes registration of the copyright a condition 
precedent to an action for infringement (see Wood v. Buosey, L. R. 2 Q. B. 
340; and as to registration of assignment, see 70.). No copyright_is 
acquired by mere registration before publication. (Marwell v. Hogg, 36 L.” 
TT ea Pe VEN en ee eer et 


As to oral lectures, by 5 & 6 Will. IV. ¢. 65; 6 & 7 Vict. c. 65. 

As to dramatic pieces and musical performances, by 3 & 4 Will. IV. c. 15, 
and the above statute, 5 & 6G Vict. c. 45, ss. 20, 21. The arrangement of 
the score of an opera for the pianofurte is an original composition for the 
purposes of the Act, so that the arranger, and not the composer of the opera, 
must be registered as the author. (Wood v. Boosey, L. R. 2 Q. B. 340.) 

Also engravings and prints, sculptures, models, copies and casts, and 
designs for ornamenting articles of manufacture, are respectively protected 
by various statutes: 8 Geo. II. c.13; 7 Geo. IIL. c. 38; 17 Geo. III. 
c.57; 5 & 6 Vict. c. 100; 6&7 Vict. c. 65; 138 & 14 Vict. c. 104; 144 
15 Vict. c.8; 15 & 16 Vict. c. 6; 21 & 22 Vict. c. 70 (under which latter 
Act, s. 9, the action may be brought in the County Court). Copies made 
by photography are within these statutes. (Gambart v. Ball, 14 C. B.N. 
§. 306; 32 L. J.C. P. 166; Graves v. Ashford, L. R. 2 C. P. 410; 36 L. 
J. C. P. 139.) 

Copyright in works of the fine arts is regulated by 25 & 26 Vict. c. 68. 

International copyright is regulated by 7 & 8 Vict. c.12. An alien 
author resident in a foreign country is not entitled to copyright in this 
country. (Jefferys v. Boosey, 4 H. L. 815; 24 L. J. Ex. 81°) An alien 
author resident in British dominions, as in a colony, is entitled to copyright 
(Low v. Routledge, L. R. 1 Ch. Ap. 42; 33 L. J.C. 717.) A first publi- |: 
cation abroad deprives the author, whether British or a foreigner, of any '— 
copyright save such as he may acquire under the International Copyright 
Act. (Jefferys v. Boosey, supra; Boucicault v. Delafield, 1 H. & M. 597 ; ° 
33 L. J. C. 38.) 

There is no copyright in immoral or illegal ele a (See Southey v. : 
Sherwood, 2 Mer. 435, 439.) As to infringing the copyright in a dictionary, : 
see Spiers v. Brown, 6 W. R. $52 ; in a directory, Kelly v. Morris, L. R. 

o3 
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a book entitled , and the defendant, after the passing of the Act 
of Parliament passed in the sixth year of the reign of Queen Vic- 
toria to amend the law of copyright, did, without the consent in 
writing of the plaintiff so then being such proprietor as aforesaid 
and contrary to the said statute, print and cause to be printed for 
sale [and for exportation] divers copies of the said book; whereby 
the plaintiff has been prevented from selling divers copies of the 
said book, and his profits in the said copyright have been dimi- 
nished (a). 

Like counts: Boosey v. Davidson, 4 D. & L. 147; Sweet v. Ben- 
ning, 16 C. B. 459; and see “ Injunction,” post, p. 341. 





For Infringing the Copyright in a Book by selling Copies unlatofully 
printed. 
That the plaintiff was the proprictor of a subsisting copyright in 
a book entitled , and atter the passing of the Act of Parlia- 
ment passed in the sixth year of the reigu of Queen Victoria to 
amend the law of copyright divers copies of the said book had, 
without the consent in writing of the plaintiff so then being such 
roprietor as aforesaid and contrary to the said statute, been printed 
by one G. H. for sale; and the defendant, well knowing the pre- 
mises, afterwards, without the consent in writing of the plaintiff so 
being such proprietor as aforesaid and contrary to the said statute, 
sold {and published and exposed to sale and hire] divers copies of 
the said book which had been so printed as aforesaid ; whereby the 
plaintiff was prevented from selling divers copies of the said book, 
and his profits in the said copyright have been diminished. 
Like counts: Wright v. Tallis, 1 C. B. 893; Boosey v. Davidson, 
4D. & L. 147. 





Count for infringing the copyright of a musical composition by 
printing it for sale: Clementiv. Walker, 2B. & C. 861; Jeffreys 
v. Boosey, 24 LL. J. Ex. 81; Cocks v. Purday, 5 C. B. 860; Boosey 
v. Purday, 4 Ex. 146. 

For infringing the copyright of a song, with a likeness of the singer 
on the outside leaf, by printing and selling imitations: Chappell v. 
Davidson, 18 C. B. 194; 25 L. J.C. P. 225. 

For infringing the copyright of a song hy gratuttuus circulation : 
Novello vy. Sudlow, 12 C. B. 177. 

For infringing the copyright of a print: Brooks v. Cocks, 3 A. & 
E. 188; West v. Frencis, 5 B. & Ald. 737. 

For infringing the copyright in a print by means of photography : 





1 Eq. 697 ;_ in statistical returns, Scuff v. Stanford, L. R. 3 Eq. 718; 36 
L. J. 729; in articles published in periodicals, Simith v. Johnson, 4 Gif. 
632; 33 L. J.C. 137. 

(a) It is frequently advisable to add a count in trover or in detinue under 
the 5 & 6 Vict. c. 45, 8. 23, which provides that all copies of the book un- 
lawfully printed or imported shall be deemed the property of the proprietor 
of the copyright, and he may, after demand in writing, sue for and recover 
the same and damages for tle detention in detinue, or damages for the con- 
version in trover. ‘ 

A claim for an injunction may also be added if required. (See form, post, 
 Injunction.”’) An injunction will be granted without proof of actual 
damage. (Tinsley v. Lacy, 1 H. & M. 747; 32 L. J. C. 535.) 
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Gambari v. Ball, 14 C. B. N. 8. 306; 32 L. J. C. P. 166; Graves 
v. Ashford, L. R. 2 C. P. 410. 

For selling a print from a spurious plate, under 17 Geo. III. ¢.57 
(held to lie without quilty knowledge): Gambart v. Sumner, 5 H. & 
N.5; 29 L. J. Ex. 98. 

For infringing the copyright of a bust: Gahagan v. Cooper, 3 
Camp. 111. 





Counts for infringing a design for an article of manufacture, within 
6&7 Vict. c. 65: Millengen v. Picken, 1 C. B. 799. 

Count for the infringement of a design registered under 5 & 6 Vict. 
e.100; 21 & 22 Viet.c.70; Harrison y. Taylor, 3 H. & N. 301; 
4 Jb.815; 27 L. J. Ex. 315; 29 Jb.3; Heywood v. Potter, 1 E. 
& B. 439; Norton v. Nirholls, 28 L. J. Q. B. 225; MCrea v. 
Holdsworth, L. R.1Q. B. 264; Fb. 2 H. L. 380; 33 L. J. Q. B. 329. 


Count for infringing the copyright of a print under the Interna- 
tional Copyright Act: Avanzo v. Mudie, 10 Ex. 203. 


Count for penalties for infringing the copyright of a dramatic 
piece under 3 & 4 Will. IV. c. 15 (a): Fitzball v. Brooke, 6 Q. B. 
873; Shepherd v. Conquest, 17 C. B. 427; 251. J.C. P.127; Mor- 
ton v. Copeland, 16 C. B. 517; Hatton v. Kean, 7 C. B. N. 8. 268; 
29 L. J. C. P. 20; Reade v. Conquest, 9 C. B. N.S. 755; Cumber- 
land v. Copeland, 7 H. & N. 118; 31 L. J. Ex. 19, 353; Lyon v. 
Knowles, 3 B. & 8. 556; 32 L. J. Q. B. 71. 

Like count hy assignee of the copyright: Lacy v. Rhys, 4 B. & S. 
873; 33 L. J. Q. B. 157; Marsh v. Conquest, 17 C. B. N.S. 418; 
33 L. J. C. P. 319. 


Corporation (4). 

As to actions by and against corporations, see ante. p. 26; and 
see “ Company,” ante, p. 140. 

(a) Dramatizing and representing a novel on the stage is not an infringe- 
ment of the literary copyright in the novel. (Reade v. Conquest, 9 C. B. 
N.S. 755; 30 L. J. C. P. 209.) But printing and selling a drama in which 
the scenes and language of a novel are copied, is an infringement of the 
copyright in the latter. (Tinsley v. Lacy, 1 H.& M. 747; 32 L. J. C. 535.) 
But where the plaintiff wrote a drama and then turned it into a novel, and 
the defendant dramatized and represented the novel, without knowing of 
the plaintiffs drama, it was held an infringement: of the dramatic copyright 
of the plaintiff. (Reade v. Lacy, 1J3.& H. 524; 30 L. J. C. 655; Reade v. 
Conquest, 11 C. B. N.S. 479; 31 L. J.C. P. 153.) The assignment of 
the copyright in a dramatic and musical piece does not convey the right of 
performing it, unless an entry to that effect is registered (5 & 6 Vict. c. 45, 
g. 22) ; before that enactment it was held otherwise. (Cumberland v. Planché, 
1A. & E. 580.) 

(5) An action will lie against a corporation for a wrong which they cause 
to be committed, as a trespass to the person, or to land or goods, or a con- 
version or detention of goods; and the authority of their agent may be 
proved against the corporation without necessarily showing an appoint- 
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County Courts (a). 





Count against the bailiff of a County Court for wrongfully selling 


ment under seal. (larborough v. Bank of England, 16 East, 6; Smith v. 
Birmingham Gas Co.,1 A. & E.526; Maund v. The Monmouthshire and 
Staffordshire Canal Co., 2 Dowl. N.S. 113; Eastern Counties Ry. Co. v. 
Broom, 6 Ex. 314; Goffv. Great Northern Ry. Co. 30 L. J. Q. B. 148.) 
A corporation is liable for the acts of an agent acting within the scope of 
his employment (Limpus v. London General Omnibus Co., 1 H. & C. 626; 
32 L. J. Ex. 34) ; but an agent can have no implied authority to do what 
the corporation itself is not authorized todo. (Poulton v. London and South- 
Western Ry. Co., L. R. 2 Q. B. 5384; 36 L. J. Q. B. 294.) An action for 
a wrong will lie against a corporation where the matter complained of is a 
thing done within the scope of their incorporation, and is one which would 
constitute an actionable wrong if done by an individual ; as an action against 
a@ company conducting an electric telegraph for publishing a libcllous mes- 
sage (Whitfield v. South-Eastern Ry. Co., 1 KB. B. & H.115; 27L.3.Q. B. 
229); an action against a company engaged in running omnibuses for 
driving them in such a manner as to obstruct the plaintiff in the use of the 
highway (Green v. London General Omnibus Co., 7 C. B. N. 8. 290; 29 
L. J. C. P. 13; Limpus vy. London General Omnibus Co., supra); an 
action against a railway company for arresting a passenger upon a false 
charge of travelling without having paid his fare. (Goff'v. Great Northern 
Ry. Co., 3 E. & B. 672; 30 L. J. Ex. 148; and see Poulton v. London and 
South-Western Ry. Co., supra.) But it has not been decided whether an 
action will lie against a corporation for a malicious prosecution. (Sterens v. 
Midland Ry. Co.,10 Ex. 352.) An action lies against a corporation for 
damages sustained through their negligence in the performance or non- 
performance of their duties. (Hen/y v. Mayor of Lyme, 5 Bing. 91.) An 
action will Jie against a corporation for knowingly keeping a mischievous 
animal. (Stiles v. Cardiff Steam Nav, Co., 33 T. J. Q. B. 310.) An action 
will lie at the suit of a corporation fora libel. (Mefropolitan Saloon Omnibus 
Co. v. Hawkins, 4 UW. & N. 87; 28 L. J. Ex. 201.) An action for fraud 
eannot be maintaincd against a corporation. (Western Bank of Scotland v. 
Addie, L. R. 1 Sc. Ap. 145.) 
A corporation is liable for the negligence of its servants upon the same 
principle on which an individual is liable; and it makes no difference in 
the liability that the corporation 1s appointed to perform duties of a public 
nature or receives no profits for its own benefit (Mersey Docks Trustees v. 
Gibbs, L. R. 1 H. L. 93, reversing 8. C. in Ex. Cham. 3H. & N. 164; Coe 
v. Wise, L. R. 1 Q. B. 711; and see “ Master and Servant,” post, p. 361 ; 
* Negligence,” p. 376) ; and the property of the corporation is liable to exe- 
cutions against them. (Worrall Waterworks Co. vy. Lioyd, L. R.1C. P. 719.) 
(a) By the 9 & 10 Vict. c. 95 (The County Courts Act, 1846), 8. 138, it 
is enacted, “for the protection of persons acting in the execution of this 
Act, that all actions and prosecutions to be commenced against any person 
for anything done in pursuance of this Act shall be Jaid and tried in the 
county where the fact was committed, and shall be commenced within three 
calendar months after the fact committed, and not afterwards, or otherwise ; 
and notice in writing of such action, and of the cnuse thereof, shall be given 
to the defendant one calendar month at least before the commencement of 
the action; and no plaintiff shall recover in any such action if tender of 
sufficient amends shall havé been’ made before such netion brought, of if 
after action brought a sufficient sum of money shall have boen paid into 
court, with costs, by or on behalf of the defendant.” (See Burton v. Le 
Gros, 34 L. J. Q. B. 91; and see “ Notice of Activn,” post, Chap. VI.) 
By the 13 & 14 Vict. c. 61 (The County Courts Act, 1850), s. 19, 
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as seized in execution, contrary to 9 & 10 Vict. c. 95, s. 106: 
urton v. Le Gros, 34 L.J.Q. B.91. [The bailiff of a County 
Court is liable for the acts of persons employed to execute process to 
the same extent as the sheriff. (Ib. ; and see “ Sheriff,” post.)] 


DeramatTion ; Liszt anp SLanpeER (a). 


it is enacted, “that from and after the passing of this Act no action shall 
be brought against any high bailiff or bailiff, or against any person or per- 
sons acting by the order and in aid of any high bailiff, for anything done 
in obedience to any warrant under the hand of the clerk or clerks of 
the said Court and the seal of the said Court, until] demand hath been made 
or left at the office of such high bailiff by the party or parties intending to 
bring such action, or by his, her, or their attorney or agent, in writing, 
signed by the party demanding the same, of the perusal and copy of such 
warrant, and the same hath been refused or neglected by the space of six 
days after such demand; and in case after such demand and compliance 
therewith, by showing the said warrant to and permitting a copy to be 
taken thereof by the party demanding the same, any action shall be brought 
against such high bailiff, bailiff, or other person or persons acting in his aid 
for any such cause as aforesaid, without muking the clerk or clerks, of the 
said Court who signed or sealed the said warrant defendant or defey dants, 
that on producing or proving such warrant at the trial of such = an, the 
jury shall give their verdict for the defendant or defendants, notwiths! anding 
any defect of jurisdiction or other irregularity in the said warrant; and if 
such action be brought jointly against such clerk or clerks and also against 
such high bailiffor bailiff, or other person or persons acting in his or their 
aid as aforesaid, then on proof of such warrant the jury shall find for such 
high bailiff or bailiff, and for such person or persons eo acting as aforesaid, 
notwithstanding such defect or irregularity as aforesaid ; and if the verdict 
shall be given ayainst the said clerk or clerks, that in such case the plaintiff 
or plaintiffs shall recover his, her, or their costs against him or them, to be 
taxed in such manner by the proper officer as to include such costs as such 
plaintiff or plaintiffs are liable to pay to such defendant or defendants for 
whom sneh verdict shall be found as aforesaid ; and if any action shall be 
brought the defendaut or defendants shall and may plead the general issue, 
and give the special matter in evidence at any trial had thercupon.” 

By the 15 & 16 Vict. c. 54 (“The County Courts Act, 1852,”), s. 6, it is 
enacted, that “if any action or suit shall be brought against any person for 
anything done im pursuance of this Act, or of any other Act relating to 
County Courts, such person may plead the general issue, and give the special 
matter in evidence; and the warrant under the seal of the County Court, 
being produced in any such action or suit, shall be deemed sufficient proof 
of the authority of the said County Court previous to the issuing of such 
warrant; and in case the plaintiff in such action shall have a verdict pass 
against him, be vonsuit, or discontinue the action or suit, the defendant shall 
in any of the said cases be allowed full costs as between attorney and client.” 

By the 30 & 31 Vict. c. 142 (“The County Courts Act, 1867,”) 5s. 34, 
that Act and the several County Courts Acts specified in Sched. D, which 
are to be cited by the short titles given to them in such schedule, are all to 
be construed together as one Act. - 


(a) Libel and Slander.|—Libel consists in the publication by the defen- 
dant, by means of printing, writing, pictures, or the like signs, of matter 
defamatory to the plaintiff. (8 Bl. Com. 125.) 

Slander consists in the publication by the defendant, by means of words 
spoken, of matter defamatory to the plaintiff. (3 Bl. Com. 123.) 
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The nature of the defamatory matter which is actionable in a written 
publication or libel, and that which is actionable when spoken, with the 
distinction between them, may be seen from the references to the cases cited 
in the text, which have been classed under the following descriptions. 

Matfer imputing criminal offences. This is actionable equally in the 
form of libel and of slander. 

Matter imputing misconduct in the discharge of a public office. This is 

actionable buth as libel and as slander. 

Matter imputing misconduct, or want of care or of qualification*or of 
skill in a lawful profession, trade, or business. This is also actionable both 
as libel and as slander. 

Matter imputing conduct or qualities tending to degrade or disparage the 
plaintiff, or exposing him to public hatred, contempt, or ridicule, is action- 
able as libel when published in print, writing, or other permanent form, 
but not as slander, when merely spoken. (See /’Anson v. Stuart, 1 T. R. 
748; 2 Smith’s L. C. 6th ed. 57; Thorley v. Kerry, 4 Taunt. 364; Cle- 
ment v. Chivis,9 B. & C. 175; Parmiter v. Coupland,6 M. & W. 105, 
108; Fray v. Fray, 17 C. B. N.S. 603; 34 L. J.C. P. 45.) 

Defamatory words merely spoken and not actionable under any of the 
above descriptions, but which cause special damage to the plaintiff, are ac- 
tionable as slander. (See Helly v. Partington, 5 B. & Ad. 645; post, p.311.) 

Whether matter, written or spoken, is defamatory, within the above de- 
scriptions, is a question for the jury. It is for the judge to direct the jury 
what constitutes defamation in law, and for the jury tu say whether, accord 
ing to such direction, the matter in question is defamatory. (See 32 Geo. 
IIL. c. 60; Parmiter v. Coupland, 6M. & W. 105; Baylis v. Lawrence, 
11 A. & E. 920; per Williams, J., Paris v. Levy, 9 C. B. N.S., 342, 352.) 
The judge may state his opinion to the jury whether the matter is defama- 
tory, but he is not bound to do so. (2b.) If the declaration i3 on the face 
of it not defamatory, judgment may be arrested not withstanding a verdict 
for the plaintiff. (Hearne v. Stowell, 12 A. & E. 719.) 


Privileged Communications.|—QOn certain occasions a person is privileged 
to write or speak according to the best of his belief, and he is not liable to 
an action for matter written or spoken on such privileged occasions, al- 
though it be false ; unless he has written or spoken maliciously in fact and 
not by reason of the privilege, as where he has asserted false and defama- 
tory matter knowing it to be false. On such occasions of privilege it is not 
suflicient for the plaintiff to prove the falscness of the matter merely ; but 
he must also show that the defendant acted or spoke on the occasion with 
a malicious intent. (Zaylor v. Hawkins, 16 Q. B. 308; Hemmings v. Gas- 
gon, E. B. & E. 346; 27 L. J. Q. B. 252.) The libel itself may be evidence 
of malice. (Gilpin vy. Fowler, 9 Ex. 615.) The occasion of privilege is a 
question for the judge ; the existence of oxpress malice is one for the jury. 
(Cooke v. Wildes, 5 E. & B. 328; Huntley v. Ward, 6 C.B.N.S. 614; 
Cowles v. Potts, 34 L. J.Q. B. 247.) 

The following are some of the principal occasions of privilege :— 

Speeches and proceedings in Parhament are privileged. (#. v. Creevey, 
1M. & S. 273; Lake v. King, 1 Wms. Saund. 18128; Stockdale v. Han- 
sard, 9 A. & E.1; per Campbell, C. J., Davidson or Davison v. Duncan, 
7 E. & B. 229; 26 L. J. Q. B. 104, 107.) 

Reports of speeches or proceedings in Parliament are not in general pri- 
vileged (Z6.) ; but the publication of reports, papers, votes, or proceedings 
of either House by the authority of the House is protected by the statute 
8 & 4 Vict. c. 9, 8. 1; atfd any copy or extract from such publications is 
privileged by that statute, ss. 2, 3. 

Public meetings (Hearne v. Stowell, 12 A. & E. 720) and reports of 
p blic meetings are not privileged. (Davidson or Davison v. Duncan, 7 

-& B. 229; 26 L. J. Q. B. 104.) A report in a newspaper of the pro- 
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ceedings at a Vestry mecting held under the Metropolis Local Management 
Act is not privileged, although the vestry is bound by their Act to publish | 
the same matter. (Popham v. Pickburn, 7 H. & N. 891; 31 L. J. Ex. 133.) ' 

Statements made by counsel_in the course of judicial proceedings if rele- 
vant to the subject-matter and based upon his instructions, and also fgir 
comments made by counsel upon the case, are privileged. (Hodgson v. Scear- 
lett; TB. & Ald. 232; Needham v. Dowling, 15 L. J. C. P. 9.) An ats 
torney acting as an advocate has the same privilege as counsel. (Mackay v. 
Fore 5. & NV; VOL. J. Ex. 404.) So statements and comments 
made by a judge relevant to the proceedings are privileged (Jekyll v. Moore, 
2B. oP ‘ 341) ; or by a coroner. (Thomas v. Chirton, 2 B. & 8. 475; 
31 L. J. Q. B. 139.) Statements made by a witness, whether orally or by 
affidavit, in the course of judicial proceedings, if relevant to the proceed- 
ings, are absolutely privileged though false to his owri knowledge and 
malicious in fact. (Revis vy. Smith, 18 C.B.126; Hendersonv. Broomhead, 
4H.&N. 569; 28 L. J. Ex. 360. And see further as to the privilege of 
judicial proceedings, Lake vy. King, 1 Wms. Saund. 131 6 (1) .) 

Statements made in the course of an official inquiry and relevant to the 
matter of the inquiry are privileged. (Beatson v. Skene, 5 H. & N. 838 ; 
29 L. J. Ex. 430.) 

Fair reports of trials in any public court of justice are privileged. (Hoare 
v. Silverlock, 9 C. B. 20; Lewis v. Lery, E. B. & E. 587; 27 L. J. Q. B. 
282, 288.) <A report of an ex parte application for a criminal information 
which was refused was held privileged. (Curry v. Walter, 1 B. & P. 525.) 
Fair reports of preliminary inquiries before magistrates, sitting in public, 
where the accused was discharged are privileged. (Lewis v. Levy, supra.) , 
It haa been held that reports of such inquiries where the accused was com-' 
mitted or held to bail for an indictable offence are not privileged. (Duncan . 
v. Thwaites,3 B. & C. 556; but see Lewis v. Lery, 27 L. J. Q. B. 282, 
291.) <A report of a matter brought before a magistrate not in his judicial 
or magisterial charactcr, as an application to a magistrate for advice, is not 
privileged. (M‘Gregor vy. Thwaites, 3 B. & C. 24.) Areport of proceedings 
before a registrar in bankruptcy upon examining a debtor in gaol was held 
privileged. (Ryalis v. Leader, L. R. 1 Ex. 296; 35 L. J. Ex. 185.) 

Complaints or applications for redress made in a proper quarter, by parties 
interested in the matter, ure privileged, a3 a complaint of the conduct of a 
magistrate made to the Secretary of State (d/arrison v. Bush, 5 E. & B. 
344; 25 L. J. Q. B. 25; and see Blagg v. Sturt, 10 Q. B. 899); a petition 
to Parliament (Lake v. Aing, 1 Wms. Saund. 131 5); a petition addressed 
by a creditor of an officer in the army to the Secretary of War with a view 
of obtaining payment of his debt. (Fairman v. Ives, 5 B.& Ald. 642.) Com:: 
plaints made to a wife of the conduct of her husband are not privileged. . 
(Wenman v. Ash, 18 C. B. 836.) 

Confidential communications made by way of advice to protect the in-? 
terests of the persons to whom they are made, at their request, are privileged, ; 
as the character of a servant given to a person asking it (Weatherstone vy. , 
Hawkins, 1T. R.110; Child v. Affleck, 9 B. & C. 403) ; or the voluntary 
communication to the latter of a fact subsequently discovered (Gardner v. | 
Slade, 13 Q. B. 796); and the presence of a third person on such occasions 
does not take away the privilege. (Taylor v. Hawkins, 16 Q.B.308; Mandy . 
v. Wit, 18 C. B. 544; 25 L. J.C. P. 294.) It would also seem that such 
statements voluntarily mnde to a person respecting the conduct of a person 
in his employ, or whom he was likely to take into his employ, or with whom 
ho ia otherwise connected, are privileged. (Sec Pattison v.. Jones, 8 B. & C. 
578; M' Dougall v. Claridge, 1 Camp. 267; and see Corhead v. Richards, 
2C. B.569; dmanav. Damm,8 C. B. N. 8.597; 29 L.d.0. P.313 ; Fryer 
v. Kinnersley, 15 C. B. N.S. 422; 33 L. J. C. P. 96.) A statement of 
opinion made to a tradesman in answer to his inquiry respecting the hand- 
writing of a fictitious order for goods which purported to have been sent 
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by the person making the statement was held to be privileged. (Croft v. 
Stevens, 7 H. & N. 570; 31 L. J. Ex. 143.) A character of a person who 
was @ candidate for the office of trustee of a charity given to a person can- 
vassing on his behalf was held privileged. (Cowles v. Potts, 34 L. J. Q. B. 
247.) A clergyman is not privileged in circulating imputations on the cha- 
racter of a person about to set up a school in his parish. (Gilpin v. Fowler, 
9 Ex. 615. 

Sel aes made by a person in the discharge of some duty in tho con- 
duct of affairs in which his own interest is concerned are privileged. (Zoo- 

ood v. Spyring, 1 C. M. & R. 181; Harrison v. Bush, 5 BE. & B. 344; 25 

.J.Q. B. 25; Whiteley v. Adams, 15 C. B. N. 8. 392; 33 L. J. C. P. 89; 
see Huntley v. Ward, 5 C. B. N.S. 514.) As a complaint by a person 
that his property had been stolen by another made in a proper quarter 
to obtain redress (Zoogood v. Spyring,1 C. M. & R. 181; Amanav. Damm, 
8 C. B.N.S.597; 29 L. J.C. P. 313); or made to the supposed thief him- 
self, though in the presence of a third party (Zoogood v. Spyring, 1 C. M. 
& R.181; Padmore v. Lawrence, 11 A. & E. 380); or made to the servants 
of the complainant by way of warning. (Somerrille vy. Hawkins, 10 C, B. 
583.) <A charge of bankruptcy made against a trader by his creditor to a 
person employed by the trader to sell his goods, with a notice not to pay 
over to him the produce of the sale, was held privileged. (Blackham v. 
Pugh, 2 C. B. 611.) . 

Fair criticism of literary publications not involving an attack on private 
character is privileged. (7adart v. Tipper, 1 Camp. 390; Carr v. food, 1 
Camp. 354, n.; Paris v. Lery, 9 C. BL N.S. 342; 30 L. 3. C. P. 11.) 

Fair comments upon the public acts of a person filling a public office or 
character are privileged (Cooper vy. Lawson, 8 A. & E. 746; Eacl of Lucan 
v. Smith, 1H. & N. 481; 26 L. 0. Ex. 94; Kelly v. Tialing, L.R.1Q. B. 
699) ; but comments on the private acts.of persous.arenot. (Gathercole v. 
Miall, 15 M.& W. 319.) A writer in a newspaper has no greater privilege 
than any other person in commenting on the public acts or writings of 
others. (Campbell v. Spottiswoode, 3 B. & 8. 769; 32 L. J. Q.B. 185.) 


The Form of the Declaration.|\—The defamatory matter must be false, 
and must_be so charged in the declaration; if is then presumed to have 
Been published maliciously. (Bromage v. Prosser, 4B. ¢ C. 254; aire v. 
Wilson, 9 B. & Cl 643; Fisher v. Clement, 10 B. & C.475; Baylis v. Law- 
rence, 11 A. & E. 920, 924; Huntley vy. Ward, 6 C. B. N.S. 511.) The 
declaration usually charges the words to have been printed or spoken and 
published maliciously ; but this is not strictly necessary, as the qalice is 
sufficiently implied in law from the falseness of the defamatory words (Zb.) ; 
evidence of actual malice; Though not essential to the cause of action, may 
be given to increase The damages. (Jb.) The forms in the C. L. P. Ac 
1852, Sch. B.” 32,°33; contain ie voc “ maliciously,” 
visable to retain it. 

The declaration must state that the words were spoken, or the libel was 
written “‘of the plaintiff,’ unless the matter itself spoken or published 
manifestly pointed out and applied to the plaintiff; otherwise the count 
would be bad even on error. (Clement v. Fisher, 7 B. & C. 459; O' Brien 
v. Clement, 4D. & L. 563.) It is necessary to set. out the words spoken 
or published exactly: a count mercly setting out their effeet would be bad 
in arrest Of judgment (Gutsole v. Mathers, 1 M. & W. 495; Solomon v. 
; Lawson, 8 Q. B. 823; R. v. Berry, 4 T. R. 217; and sce M‘Pherson 
v. Daniels, 10 B. & C. 274; Wood v. Adams, 6 Bing. 481); so would 
a count charging a libef “in substance as follows” (Wright v. Clements, 3 
'B. & Ald. 503), or “ purporting,” etc. (Wood v. Brown, 6 Taunt. 169) ; 60 
,& count which charged that the defendant “ aaserted and accused the plain- 
tiff of,” ete. (Cook ¥. Cor, 3M. & 8.110.) The slander or libel, if contained 
‘in a foreign language, should be set out in the original (Zenobio v. Axtell, 


and it seems ad- 
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Count for a Libel. (C. ZL. P. Act, 1852, Sched. B. 33.) 


That the defendant falsely and maliciously printed and published 
of the plaintiff, in a newspaper called “ ,” the words following, 
that is to say, “he is a regular prover under bankruptcies,” the de- 
fendant meaning thereby that the plaintiff had proved and was in 
the habit of proving fictitious debts against the estates of bank- 
rupts, with the knowledge that such debts were fictitious. 





6 T. R. 162; Jenkins v. Phillips, 9 C. & P. 766), and should be translated 
with allegations of its actionable meaning; and the declaration should aver 
that the persons in whose presence it was spoken or to whom it was_pub- 
lished understood the foreign language. (Amann vy. Damm, 8 C. B. N.S. 
597; 29 L. J.C. P. 313.) - 


Innuendo.]|—Expressions which are actionable in their plain and ordinary 
meaning, as calling a mana “thief,” saying that he has committed “ per- 
jury,” ctc., might always be alleged in the declaration simply, without any 
explanation. (//arrey v. French, 1 C.& M.11; Day v. Robinson, 1A. & E. 
558; IZomer v. Taunton, 6 H. & N. 661; 29 L. J. Ex. 318.) But where 
the words are innocent or uncertain in their natural meaning, and are 
actionable only in consequence of the peculiar meaning conveyed by them 
on the particular occasion, as calling a man a ‘‘lame duck,” a “ black 
sheep,” or saying that he is “ forsworn,” or where words are used ironically, 
it is necessary to add an innuendo or statement of the meaning intended 
by the words, whereby they are rendered actionable (as in the above form, 
and see forms of both kinds, p. 308.) (Sweetapple v. Jesse, 5 B. & Ad. 27; 
Jackson v. Addams, 2 Bing. N.C. 402; Cox v. Cooper, 12 W. R. 75, Q. B.) 

In cases of the latter kind, it was formerly necessary to insert in the de- 
claration, by way of inducement, a prefatory averment of the meaning of 
the words, and then by the éauuendo to allege that they were used to con- 
vey that meaning. (Alerander v. Angle, 1 C. & J. 143; Day v. Robinson, 
LA. & BE. 054; Gompertz: v. Lery, 9 A. & E. 282.) The innuendo could 
not enlarge the statement in the Inducement (/6.), though it might have the 
effect of restricting it. (Sel@ers v. Tul, 4B. & C. 655; Goldstein v. Foss, 
6B. & C. 154; 8. C. in error, 4 Bing. 489.) Moreover, if the defendant 
disputed the meaning alleged in the inducement, it was necessary for him 
to traverse it, otherwise he was taken tc admit that the words bore the 
meaning stated. (dZeming v. Power, 10 M. & W. 564; M‘Gregor v. 
Gregory, 11 M. & W. 206.) By the plea of Not Guilty, the defendant 
denied only that on the particular occasion he used the words with that 
meaning. (Broome v. Gosden, 1 C. B. 728.) This introductory statement. of 
the meaning imputed to the words has been rendered unnecessary by the 
6let sect. of the C. L. P. Act, 1852, which enacts that “in actions of libel 
and slander, the plaintiff shall be at liberty to aver that the words or 
matter complained of were used in a defamatory sense, specifying such de- 
fumutory sense, without any prefatory averment to show how such words 
or matter were used in that sense, and such averment shall be put im issue 
by the denial of the alleged libel or slander ; and where the words or matter 
ect forth, with or without the alleged meaning, show a cause of action, the 
declaration shall be sufficient.” (Afemmings v. Gasson, KE. B.& E. 346; 27 
L. J. Q. B. 252.) Whether the words are capable of the meaning alleged, 
and whether such meaning is actionable, are questions for the Court; whe- 
ther they, in fact, were used with’ that’ penne a question for the jury. 
(Blagg v. Sturt, 10°Q. B. 899: Broome v. Gosden, 1 C. B. 728; Hemmings 
v. Gasson, E.R. & FE. 346; 27 L. 3. Q. B. 252; Barnett v. Allen, 3H. & N. 
376; 27 L. J. Ex. 412; Cox v. Cooper, 12 W. RB. 75 Q. B.) 


The Damage.|— Where the defamatory words are actionable in themselves 
(see ante, p. 302), it is not necessary to state any special damage, unless it is 
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Like counts: Tighe v. Cooper, 7 F. & B. 639; 26 L.J.Q. B. 215; 
Hemmings v. Gasson, BE. B. & E. 346 ; 27 L. J. Q. B. 252. 

Count by husband and wife for slander of wife: see Saville v. 
Sweeny, 4B. & Ad.514; Parkins v. Scott, 1 H. & C. 153; 31 
L. J. Ex. 331. . 

Count against a railway company for a libel published by means 





intended to claim it in addition to the general damages resulting from the 
injury. Where the defamatory words are actionable only in respect of the 
damage caused by them, the special damage must be stated in the declara- 
tion in order to support the action. 

The special damage must be the natural and proximate consequence 
of the defartation. Tlness of body caused by slandérous words not ac- 
tionable in themselves cannot be relied on as special damage, because not a 
consequence which generally happens under the same circumstances. 
(Allsop v. Allsop, 5 H. & N. 534; 29 L. J. Ex. 315.) The loss of the 
hospitality of friends consequent upon slander may be charged as special 
damage. (Moore vy. Meagher, 1 Taunt. 39.) Exclusion from a congregation 
of Protestant dissenters is not suflieient special damage. (Roberts v. Roberts, 
5 B. & S. 88+; 33 L. J. Q. B. 249.) A wife may maintain an action for 
words occasioning the loss of consortium of her husband (Lynch v. Knight, 
9H. L. C. 577); but not if caused by herself repeating the slander to her 
husband. (Parkins vy. Scott, 1 H.& C. 153; 31 2. J. Ex. 33].) Damage 
caused by a third party repeating defamatory words spoken by the defen- 
datit “cantot Beecharged as special damage. (Ward vy. Weeks, 7 Bing. 211; 
Diron v. Smith; 5 W.& N. 450, 20 EB. 3. Ex. 125; Bateman v. Lyall, 7 

_C. B. N.S. 638.) The wrongful acts of third parties cannot be charged as 
special damage, as where the plaintiffs employer wrongfully dismissed him 
. from his service in consequence of the slander of fhe @efendant. (Vicars 
v. Wilcocks, 8 East, 1; and see Morris v. Langdale, 2 B.& P, 284.) When 

¢ 8 third party acts upon the defamatory words to the prejudice of the plain- 
tiff, althuugh he did not believe them, the consequence may be charged as 
special damage. (Auight v. Gibbs, 1 A. & EK. 43.) 

’ The special dawage must be stated in the declaration with sufficient par- 
ticularity to inform the defendant of what the plaintiff intends to prove; 
and the plaintiff is not allowed to give evidence of any special damage 
which is not sufficiently stuted in the declaration. (See ante, p. 12; 
1 Wms. Saund. 243 d, n. (5)). Thus, in an action by a tradesman for 
defamation, charging as special damage that several customers left him, he 
cannot prove that any particular customer has Jeft hin unless the person he 
named iu the declaration (Browning v. Newman, 1 Strange, 666); 80 in an 
action by a woman for defamation, an allegation in the declaration that she 
thereby lost several suitors is insufficient to admit evidence of any particular 
suitor having deserted her (Hartley v. Herring, 8'T. R. 130,132); so under 
a declaration alleging special damage by the loss of lodgers, the plaintiff 
was not allowed to prove the loss of a particular lodger. (Westtrood v. 
Cowne, 1 Stark. 172.) 

It ia sufficient however to allege and prove a general decrease of business 
or custom without having recourse to particular instances, (Rose v. Groves, 
5M. & G. 613; Erans vy. Harries, 1 HW. & N. 251; 26 L. J. Ex. 81.) In 
an action by the preacher at a chapel for defamation, it was held sufficient 
to allege generally as special damage, that the persons frequenting the 
chapel had withdrawp their support, without naming them. (artley v. 
Herring, 4 T. R. 130; and see Hopwood v. Thorn, 8 C. B. 293.) 

_ Although the plaintiff fails in proving the special damage alleged (where 
it Is not essentini to the cause of uction) he may still prove and recover ge- 
neral damages (Smith v. Thomas, 2 Hing. N. C. 372, 380; and see Diron 
v. Smith, 5 H.& N. 450; 29 L, J. Ex. 125); and where a tradesman al- 


Defamation ; Libel and Slander. 307 


of a messagé sent through an electric tele ee : Whitfield v. South- 
Eastern Ry. Co.1 ¥. b. & E. 115; 27 L. J. Q. B. 229. 

Count by a joint stock company for a libel: Metropolitan Saloon 
Omnibus Co. v. Hawkins, 4H. & N. 87; 28 L. J. Ex. 201. 

Count by co-partners as joint plaintiffs for slander respecting their 
trade: Maitland v. Goldney, 2 East, 426; Forster v. Lawson, 3 
Bing. 452; Cook v. Batchellor, 3 B. & P. 150. 

Count by one of several partners _for slander respecting the busi- 
ness: Robinson v. Marchant, 7 Q. B. 918. 


Count for a Libel in a Foreign Language. (See ante, p. 305 n.). 


That the defendant falsely and maliciously wrote and published 
of the plaintiff in the Welsh language, the words following, that is 
to say [here set out the libel verbatim in the Welsh language], which 
said words, being translated into the English language, have, and 
were understood by the persons to whom they were so published to 
have, the meaning and effect following, that is to say [here set out 
a literal translation of the libel in the English language, and add 
any tnnuendo which may be necessary, as in the preceding form). 

Take counts: Zenobiov. Axtell, 6T. R.162; Jenkins v. Phillips, 
9C.& LP. 766. 





leged a loss of particular customers which he failed to prove, he was held 
entitled to prove and recover for a general loss of trade, which he also 
alleged. (rans v. Harries, 1 WT. & N. 251; 26 L. J. Ex. 31.) 

In actions for defamation express malice may be proved in aggravation 
of damages (per Lord Abinger, C. B., Chalmers v. Payne, 2C. M. & R. 
156, 157); and for this purpose subsequent libels published by the 
defendant of the plaintiff are admissible in evidence, and cannot be 
excluded on the ground that they may disclose distinct causes of action ; 
but the jury cannot give damages in respect of them. (Pearson v. Lemattre, 
&§ M. & G. 700; and see Zemmings v. Gasson, E. B. & KE. 346; 27 L. J. 
Q. B. 252.) 

The allegation of special damage cannot be expressly pleaded to, except 
where the special damage is essential to the cause of action (see ante, 
p. 9), and in that case the plea of not guilty puts in issue not only the 
speaking of the words, snd im the sense imputed, but also the special damage 
alleged. (Wilby v. Elstun, 8 C. B. 142.) 

The defendant may give evidence in answer to the evidence of special 
damage adduced by the plaintiff, or in mitigation of the damage proved. He 
may prove in mitigation of damages that the plaintiff published libels of him, 
provided they relate to the same matter (Watts v. Fraser, 7 A. & E. 223; 
May v. Brown, 3B. K& C2113; Tarpley v. Blabey, 2 Bing. N. C. 437); he 
may also give evidence of the general bad reputation of the plaintiff at the 
time of the defamation (Richards vy. Richards, 2 M. & Rob. 557; and see 
Thompson v. Nye, 16 Q. B. 175); and he may rely upon the plaintiff's 
conduct in the matter as provoking the libels and as reducing his claim to 
damages. (Aelly v. Sherlock, L. R. 1 Q. B. 686.) But he cannot give in 
evidence in mitigation of damages, matter which if pleaded would be a de- 
fence to the action. (See ante, p.14,n.) Evidence that an apology was 
offered before the commencement of the action may be given in mitigation 
of damages, after notice in writing of the defendant’s intention to do 80, 
under t} & 7 Vict. c. 06, 8. J. (Nee “ Defamation,” post, Chap. V1.) 

The County Court hgs no jurisdiction in this action (9 & 10 Vict. c. 95, 
s. 58); except by consent ag& 90 Vict. c: 168s. 23); or in cases remitted 
fur trial before a County Court under the 30 & 31 Vict. ¢. 142, s. 10. 
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Count for a Libel imputing Felony to the Plaintiff. 


That the defendant falsely and maliciously wrote and published 
of the plaintiff the words following, that is to say, ‘“‘ He is the per- 
son who took my horse ;” the defendant meaning thereby that the 
plaintiff feloniously stole a horse of the defendant. 


Count for Slander. (C. L. P. Act, 1852, Sched. B. 32.) 


That the defendant falsely and maliciously spoke and published 
of the plaintiff the words following, that is to say, ‘‘ He is a thief; "’ 
[af there be any special damage, here state it with such reasonable 
particularity as to give notice to the defendant of the dageaee wit 
complained of; see ante, p.13n., for instance,| whereby the plainti 
lost his situation as gamekeeper in the ernney of ; 

Like counts: Hemmings v. Gasson, EF. B. & E. 346; 27 L. J. Q. 
252; Barnett v. Allen, 3 H. & N. 376: 27 L.J. Ex. 412; Reynolds 
v. Harris, 3 C. B. N.S. 267; 28 L. J.C. P. 26. 

Count for slander spoken in answer to a question: Bromage v. 
Prosser, 4 B. & C. 247; Gallwey v. Marshall, 9 Ex. 294. 





Count for Slander of the Plaintiff in his Trade, with Statement of 
Special Damage. 


That the plaintiff carried on the business of a ——, and the de- 
fendant falsely and maliciously spoke and published of the plaintiff, 
in relation to his said business and the carrying on and condueting 
thereof by him, the words following, that is to say [state the slander 
verbatim, with innuendoes, if necessary}, meaning thereby that the 

laintiff cheated and was guilty of fraudulent conduct in his said 

usiness [or as the case may be}; whereby the plaintiff was injured 
in his credit and reputation as a and in his said business, and 
G. H. and K. £. and many other persons who had theretofore dealt 
with the plaintiff in his said business ceased to deal with him. 

Like counts: Evans v. Harries, ) H.& N. 251; 26 L. J. Ex. 31; 
Reynolds v. Harris, 3 C. BL N.S. 267; 28 L. J.C. BP. 26. 





Counts for Libels and Slander imputing Criminal Offences. 


For a libel contained in an advertisement in a newspaper, impu- 
ting forgery : Stockley v. Clement, 4 Bing. 162. 

Kor a libel contained in a report in a newspaper of an examination 
before a magistrate upon a criminal charge against the plaintiff : 
Duncan v. Thwaites, 3 B. & C. 556; Delegal y. Highley, 3 Bing. 
N.C. 950; Lewis v. Lery, E. B. & E. 537 ; 27 L. J. Q. B. 282. 

For imputing perjury to a witness in an account of proceedings 
under a commission of lunacy: Roberts v. Brown, 10 Bing. 519. 

For a libel imputing to a gardener that he stole his employer's 
plants : Gardiner v. Williams, 2 C. M. & R.78; 1M. & W. 245. 

For slander imputing bigamy to a married woman: Heming v. 
Power, 10 M. & W. 864. 

for slander imputing that plaintiff had done things for which he 
ought to be hanged: Francis v. Roose, 3 M. & W. 191. 

For slander imputing unnatural practices: Thompson v. 


16 Q. B. 175. 
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For a libel calling the plain’ a“ truckmaster :”’ Homer v. Taun- 
5 H. & N. 661; 29 L. J. Ex. 318. 
For slander in calling a person a “ blackleg,” imputing that he 
tae at cards: Barnett v. Allen, 3 H. & N. 376; 27 L. J. Ex. 
Against a railway company for publishing a notice that plaintiff 
had been convicted of an offence against their bye-laws : Alexander v. 


North-Eastern Ry. Co., 6B. & 8. 340; 34L. J. Q. B. 152. 


? 


Counts for Libel and Slander of Persons in their Offices. 


For a libel imputing to a Protestant archbishop that he attempted 
to convert Catholic priests by offers of money and preferment: Abp. 
Tuam v. Robeson, 5 Bing. 17. 

For a libel tmputing peculation to the mayor of a borough: God- 
burne v. Bowman, 9 Bing. 532. 

for a libel contained in a letter to the Secretary of State, imputing 
to the town-clerk of a borough corruptiun in his office: Blagg v. 
Sturt, 10 Q. B. 899. 

For a libel imputing that the plaintiff, as overseer of the poor, had 
committed perjury in verifying his accounts upon oath: Cannell v. 
Curtis, 2 Bing. N. C. 228. 

For slander imputing toa military officer that he incited his force 
to mutiny: Beatson v. Skene, 5 H. & N. 838; 29 L. J. Ex. 430, 


Counts for Libel and Slander of Persons in their Profession, Trade, 


or Occupation (a). 


For a libel on an attorney, imputing “ sharp practice in his pro- 
Session,” and calling him ironically “ an honest lawyer :” Boydell v. 
Jones, 4M. & W. 446. 

For a libel on a proctor, imputing that he had been suspended: 
Clarkson v. Lawson, § Bing. 266. 

For slander of a medical man, imputing that he was not legally 
qualified : Culling v. Curneigie, 1 A. & EF. 695; imputing profes- 
gas ignorance and want -of skill: Smith v. Taylor, 1 B. & PLN. 

t. 196. 

For a libel on a medical man, imputing conduct contrary to profes- 
sional etiquette: Ramadge v. Ryan, 9 Bing. 333. 

ror slander of an apothecary, tmputing want of care in mixing 
drugs: Edsall v. Russetl, 4 M.& G. 1090. 


(a) Words imputing general immorality are not a sufficiently specific 
injury to a person’s trade or profession to be included in this class of defa- 
matory matter; such imputations would be actionable in the forin of a 
libel if they came within the description of the next class of cases, but are 
not actionable as alander, unless followed by special damage. (Brayne v. 
Cooper, 5 M. & W. 249; -fyre v. Craven, 2 A. & E. 2. in the case of a 
physician; Gallwey v. Marshall, 9 Ex. 294, in the case of a clergyman.) 

he profession, trade, or occupation must be a lawful one in order to 
entitle the plaintiff to recover damages for defamation in respect of it; a 
stock-jobber ( Morris v. Langdale, 2 B. & P. 284) and an exhibitor of 
sparking inatches (Hunt vy. Bell, 1 Bing. 1) were held Ticompetent to re- 
sear TOF datainmtion in their business. But the business need not neces- 
sarily be one of which the Court will take judicial notice. (oulger v. New- 
combe, L. R. 2 Ex. 827; 36 L. J. Ex. 169.) 


ee A er 
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For a libel imputing ignorance and trickery to a vendor of meds- 
cines: Morrison v. Harmer, 3 Bing. N. C. 759. 

For a libel against a bank, imputing that it had stopped payment : 
Forster v. Lawson, 3 Bing. 452. For a slander imputing the same: 
Bromage v. Prosser, 4 B. & C. 247. 

Slander of one of three copartners of a bank, imputing to him in- 
solvency: Robinson v. Marchant, 7 Q. B. 918. 

Action by copartners as joint plaintiffs for slander respecting their 
trade: Cook v. Batchellor, 3 B. & P.150; Maitland v. Goldney, 
2 East, 426; Forster v. Lawson, 3 Bing. 452. 

Count by a joint-stock company against one of its shareholders for 
a libel inputing insolvency and misconduct: Metropolitan Saloon 
Omnibus Co. v. Hawkins, 4H. & N. 87; 28 L. J. Ex. 201. 

For slander imputing bankruptcy to a tradesman: Brown v. 
Smith, 13 C. B. 596. 

For slander of an innkeeper, stating special damage: Evans v. 
Harries, 1 H. & N. 251; 26 L. J. Ex. 31. 

For a libel imputing to a publican and licensed vietualler, that 
his house was frequented by thieves and bad characters : Broome v. 
Gosden, 1 C. B. 728. 

For slander accusing « pawnbroker of * dufing:” Hickinbotham 
v. Leach. 10 M. & W. 361. 

For slander in calling a stockbroker a “lame duck: Morris v. 
Langdale, 2 B. & BP. 284. 

Fora libel alleging of a person who kept music and dancing- 
rooms, that his licence hud been refused: Bignell v. Buzzard, 3 H. 
& N.217; 27 L. J. Ex. 355. 

Bur a libel ona shipowner, imputing that he used an unseaworthy 
ship for passengers: Ingramy. Lawson, 6 Bing. N.C. 212. 

Far slander of a butcher, imputing that he used false weights: 
Griffiths v. Lewis, 8 Q. B. S41. 

Bor slander ofa corn-dealer, imputiag that he delivered goods 
worse than those bargained for : Thomas vy. Jackson, 3 Bing. 104, 

For slander of an asphalte manufacturer, tnputing that he used 
old materials instead of new: Bahoaneauy. Furrell, 15 C. B. 360. 

for libel and slander in giving the characters of servants: Pattis 
son v. Jones, 8 B. & C. 5783 Prudhummev. Fraser, 2 A. & , 645; 
Rogers v. Clifton, 3 B. & P. 5875 Taylor v. Hawkins, 16 Q. B. 308. 

for alibel in giving the character of a governess: Bountain v. 
Boodle, 3 Q. B. 5. 

For alihel on a certificated master ofa ship, tmputing that he was 
drunk while in command of a ship: Irwin y. Brandevod, 2 W.&C, 
60; 33 L. J. Ex. 257. 

For slander of a ae nr, imputing that he killed foxes: 


Foulger v. Newcomh, L. R. 2 Ex. 327; 36 L. J. Ex. 169. 


Counts for Lihels iinputing Conduct tending to deqrade or disparage 
the Plaintiff, or to hold him up to publie Hatred, Contempt, or 
Ridicule. 


For a libel imputing that plaintiff was a “swindler :” I’ Ansonv. 
Stuart, 1 T. R. 748 ; 2 Smith's L. C. 6th ed. 57; Goldstein v. Foss, 
4 aoe 489. 

‘or a libel imputing cheating ut cards: Digby v. Thompson, 4 B. 
& Ad. 821. ened a : 
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For a libel imputing cheating at a horse-race, by fraudulently 
withdrawing a horse: Grevillev. Chapman, 5 Q. B. 781. 

For a libel imputing that the plaintiff had insulted females: Cle- 
ment v. Chivis, 9 B. & C. 172. 

For a libel imputing that plaintiff had been mistaken for Jack 
Ketch: Cook v. Ward, 6 Bing. 409. 

For a libel in calling the plaintiff a “black sheep:” M‘Gregor v. 
Gregory, 11M. & W. 287; O'Brien v. Clement, 16 M. & W. 159. 


Counts for Slander in respect of Words not actionable in themselves, 
but only in respect of the Special Damage caused thereby (a). 


for slander of the minister of a Dissenting congregation, imputing 
incontinence, in consequence of which some of his congregation with- 
drew: Hartley v. Herring, 8 T. R. 130; and see Ayre v. Craven, 
2A. & E.2; fopwood v. Thorn, 8 C. B. 293. ; 

For slander, imputing incontinence to the plaintiff, whereby she 
lost the society and hospitality of her friends: Moore v. Meagher, 
1 Taunt. 39; Wilby v. Elstun, 8 C. B. 142; and see Roberts v. 
Roberts, 5 B. & 8.384; 33 L. J.Q. B. 249. 

For a similar imputation on a physician: Ayre v. Craven, 2 A. & 
K.2. Ona clergyman: Gallwey v. Marshall, 9 Ex. 294, 

For slander of a woman in her trade of a boarding-house keeper, 
whereby she incurred loss in her business. (A wife cunnot join with 
her hushand as a plaintiff in this action, and he can sue only tn re- 
i of the loss of business consequent upon the slander as special 
damage): Saville v. Sweeny, 4 B. & Ad. S14. 


Counts for ‘ Slander of Title,” see post. 


Detention oF Goons, or DetinveE (3). 


(a) The matter on which actions of this class are grounded, must be of 
a defamatory nature; if uot, it is not actionable though followed by special 
damage. (A’el/y v. Partington, 5 B. & Ad. 645. And see Young v. Maerae, 
3 B.&8. 264; 82 LJ. Q. B. 6.) See, as to the damage, aife, pp. 305, 
306 n. 

(b) Detention of Goods.J}—An action lies for the specific recovery of 
personal chattels wrongfully detained from the person entitled to the pos- 
session of them, and also for the damages occasioned by the wrongful de- 
tainer. (8 BL. Com. 151.) The form of action adapted for suing for the 
wrongful detention of personal property is called definue, The declaration 
in detinue formerly commenced with a statement either that the plaintiff 
had lost the goods and they had come to the possession of the defendant 


by finding, or that the plaintiif had delivered the goods to the defendant to . 


be re-delivered to him on request ; and the count was spoken of as detinue 
sur trover or detlinue sur bailmeat, according to the form adopted ; but 
these allegations, which were generally fictitious, were immaterial, and were 
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not traversable (Gledstane v. Hewitt, 1 C. & J. 565); and now by the C. 
L. P. Act, 1852, 8. 49, they must be omitted. 

In some respects this form of action resembles actions arising ex contractu, 
Even before the C. L. P. Act, 1852, permitted various forms of action to be 
joined, it might have been joined with debt; and although the defendant's 
possession of the goods arose out of a contract of bailment, this form of 
action lies for a wrongful detention of them. (See Walker v. Needham, 3 
M. & G. 557, 561.) But as the gist of the action is the wrongful detention 
of goods, it is, in substance, an action for a wrong independent of contract. 
(Gledstane v. Hewitt, 1C. & J. 565; Broadbent v. Ledward, 11 A. & E. 
209; Clements v. Flight, 16 M. & W. 42.) The bailment, if laid in the 
declaration, is immaterial, and not traversable. (Whitehead v. Harrison, 6 
Q. B. 423; Reeve v. Palmer, 5 C. B. N.S. 8-4, 93.) An action for the re- 
covery of chattels detained is an action to try a right besides the mere 
rivht to recover damages, and therefore is not within the C. L. P. Act, 1860 
(23 & 24 Vict. c. 126), 8.34, which enables a judge in any action for an 
alleged wrong to certify to the contrary, in order to deprive the plaintiff of 
cogts upon recovery by verdict of less than £5. (Dandy v. Lamb, 11 C.B. 
N.S. 423; 31 L. J.C. P.17.) Such an action wns held to be a demand 
which might be tried before the sheriff under the 3 & 4 Will. IV. c. 42, 
8. 17, now repealed by the County Courts Act 1867, s. 6. 

To support this action, the plaintiff must have the right to the imme- 
diate pessession of the goods at the time of commencing the action, 
arising out of un absolute vr a special property ; an interest in reversion 
is not sufficient. (See “ Conversion,” ante, p. 292, and “ Trespass to 
Goods, post.’’) 

In this action the goods must be sufficiently ascertained and distinguish- 
able to be capable of being recovered. Thus the action cannot be brought 
for a sum of money or a quantity of corn, unless they be specifically dis- 
tinguished from other property of the same hind, as by being in a bag 
ora sack. (3 BI. Com. 152.) 

This action may be brought for the title-deeds of a real estate; and the 
proper party to sue in such case is the person ecutitled to the legal tterest 
in the estate. (See Afkinson v. Baker, 4 T. R. 229; Philips v. Robinson, 4 
Bing. 106; Plant v. Cotterill, 5 H. & N. 430; 29 L. J. Ex. 198.) Thus, 
the legal tenant for life may maintain an action of detinue to recover the 
title-deeds against the remainder-man. (Lord Buckhurst’s case, 1 Co. Rep, 
2a; Allwoud v. Heywood, 1 WT. & C. 745; 32 L. d. Ex. 153.) On the 
death of the tenant for life the reversioner may recover the deeds from the 
assignee of the tenant for life to whom they have been assigned as security 
for an advance. (Hasfon v. London, 33 L. J. Fx. 31.) The lessor is not 
entitled to the possession of a lease for an expired term as aguinst the lessee. 
(Hall v. Ball, 3 M. & G. 242; Elworthy v. Sandford, 34 L. J. Ex. 42.) A 
mortgagee of the freehold is entitled at law to recover the title-deeds against 
a subsequent mortgagee with whom they have been deposited. (Newlon v. 
Beck, 3 HL & N. 220; 27 L. J. Ex. 272.) 

The injurious act being the wrongful detention of the goods, and not the 
original taking or obtaining of the possession, it is immaterial whether they 
were obtained by the defendant by lnwful means, as by a bailment or find- 
ing, or by a wrongful act, ag by a trespass or conversion. (1 Chit. Pl. 7th 
ed. 137.) The usual evidence of the detention is, that the defendant, 
having the possession or control over the goods, docs not deliver them 
to the plamtiff when demanded. The defendant cannot excuse himself 
from auch delivery by reason of hie having lost the possession by his own 
wrongful act, as where “the defendant, having had the possession of the 
plaintiff?s goods, has wrongfully sold them (Jones v. Dowle,9 M. & W. 
19); or carelessly lost them. (Heeve vy. Palmer, 5 C. B. N.S. 84; 27 L. J. 
C. P. 327; 28 id. 168.) 
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The goods must be described in the declaration with sufficient certainty 
and accuracy for the purpose of identification, because the judgment and 
execution are for the recovery of the specific goods. (2 Wms. Saund. 74 8.) 

The judgment for the plaintiff in this action is, that he recover against 
the defendant the goods, or the sum aasessed by the jury for the value of 
them if the plaintiff cannot have his goods again, and also his damages 
and costs assessed by the jury beyond the value of the goods, and also the 
costa of increase. (Chit. Forms, 10th ed. 266.) Before the C. L. P. Act, 
1854, the defendant, under the judgment in this action, had the option to 
deliver the goods, or to retain them and pay the value assessed by the jury. 
(Phillips v. Jones, 15 Q. B. 859.) By sect. 78 of that Act ‘the Court ora 
judge shall have power, if they or he see fit so to do, upon the application 
of the plaintiff in any action for the detention of any chattel, to order that 
execution shall issuc for the return of the chattel detained, without giving 
the defendant the option of retaining such chattel upon paying the value 
assessed ; and that if the said cliattel cannot be found, and unless the Court 
or judge should otherwise order, the sheriff shall distrain the defendant by 
all his lands and chattels in the said sheriff’s bailiwick, till the defendant 
renders such chattel, or, at the option of the plaintiff, that he cause to be 
made of the defendant’s goods the assessed value of such chattel; provided 
that the plaintiff shall, either by the same or a separate writ of execution, 
be entitled to have made of the defendant’s goods the damages, costs, and 
interest in such action.” This section does not apply where the jury have 
not assessed the value. (Chillon v. Carrington, 15 C. B. 730.) Where the 
defendant improperly detained photographs belonging to the plaintiff, and 
had taken and sold copies of them, the plaintiff was held entitled to re- 
cover the photographs or their value in detinue, and also to have an in- 
junction to prevent the defendant from taking or selling any more copies. 
(Mayall v. Higbey, 1 UW. & C. 148; 31 L. J. Ex. 329; see “ Injunction,” 
post, p. 341.) 

Under the C. L. P. Act, 1852, payinent into court could not be made in 
this action in respect of the plaintitP’s claim for a return of the goods. 
(Allan v. Dunn, 1H. & N. 572; 26 L. J. Ex. 185.) But such payment 
might (and still may) be made and pleaded in respect of the plaintiff's 
claim for damages for the detention of the goods, as distinct from the claim 
for their return. (Crossfield v. Such, 8 Ex. 159.) And now by the C. L. P. 
Act, 1860, s. 25, the defendant may, by leave of the Court or a judge, pay 
into court a sum of money to the value of the goods alleged to be detained. 
(See “ Payment into Court,” post, Chap. VI.) 

If there are distinct goods or parcels of goods claimed in the declaration, 
the jury should assess the value of each separately. (Sandford vy. Alcock, 
10 M. & W. 689.) Where the goods have been redelivered, the jury may ° 
confine their assessment to the damages for the detention. (Welliams v. 
Archer,5 C. B. 318; Crossfield v. Such, 8 Ex. 159.) Special damage may 
be recovered if properly laid in the declaration. (/b.) Where the goods 
have been redelivered after the commencement of the action, the defendant 
should plead the redelivery in bar to the further maintenance, upon which: 
the plaintiff may confess such plea and cbtain his costs up to that time, : 
otherwise the plaintiff will obtain a verdict and the costs of proceeding to 
trial. (Leader v. Rhys, 10 C. B. N.S. 369; 30 L.J. C. P. 345.) 

In this action the Court will sometimes exercise a summary jurisdiction 
to stay proceedings upon delivery up of the deeds or goods sought to be 
recovered, and upon payment. of nominal damages and costs, and upon such 
other terms as the Court thinks proper to impose. (2 Chit. Pr. 11th ed. 

. 1367.) 
: Counts in trover and detinue are not generally allowed together. (See 
ante, p. 294.) 

The County Courts have jurisdiction in actions of detinue where the value 

of the goods does not exceed £50. (Taylor v. Addyman, 13 C. B. 309.) 
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Count for the wrongful Detention of Goods (Detinue). 
(C. L. P. Act, 1852, Sched. B. 29.) 


That the defendant detained from the plaintiff his title deeds of 
land called-Belmont, in the county of , that is to say [describe 
the deeds, and conclude as in the form, ante, p.15.] 








Like counts for the detention of title-deeds : Newton v. Beck, 3 
H. & N. 220; 27 L. J. Ex. 272; Fuster v. Crabb, 12 C. B. 136, 379; 
Plant v. Cottercll, 5 H. & N. 430; 29 L. J. Ex. 198. 

For the detention of a grant of arms: Stubs v. Stubs, 1 H. & C. 
257 ; 31 L. J. Ex. 510. 

For the detention of books and papers: Atwood v. Ernest, 13 C. B. 
881 


For the detention of letters: Oliver v. Oliver, 11 C. B. N. 8. 139; 
31 L.J3.C.P. 4. [As to the property in letters, see Hopkingun v. 
Lord Burghley, GR. 2 Ch. Ap. 417; 36 L. J.C. 504.) 

For the detention of railway debentures and coupons: Barton v. 
Gainer, 3 H. & N. 387; 27 LJ. Ex. 800; of railway scrip, stating 
special damaye: Williams v. Archer, 5 C. B. 318. 

For the detention of a ship's register, stating special damage 
(under the Merchant Shipping Act, 1854,17 & 18 Viet. c. 104, s. 
50): Wiley ve Crawford, 1 B. & S. 253; 29 L. J. Q. B. 244; 30 
tb., 319. 


Count for the Detention of a Lease, wherehy the Plaintiff was 

prevented frum selling the demised Premises. 

That the defendant detained from the plaintiff a deed of the 
plaintiff, that is to say, a lease dated the day of , A.D. ; 
made between G. JI. of the one part and the plaintiff of the other 
part, whereby the said G. H. demised to-the plaintiff a house and 
premises at , for an sie Ui term of years; whereby the 
plaintiff was prevented from selling the said lease and his term and 
interest in the said house and premises to J. A’, and lost the price 
he would have received for the same, and incurred expense in keep- 
ing, maintaining, and repairing the said house. [ Coxclude as unte, 


p. 15.3 
al like count: Chilton v. Carrington, 16 C. B, 206. 














Diraprpations (a). 


The right to costs in actions in the superior courts also depends on the 
value of the goods sned for. (Leader v. Rhys, 10 C. BL N.S. 369; 30 Ld. 
C. P. 345.) Where the gooda exceeding £50 in value were returned after 
action, and the plaintiff obtained a verdict for nominal damages only, it was 
held that the jurisdiction of the County Courts waa ousted, and the plaintiff 
wags entitled to his costs dn the auperior Court. (76.) 

Metropolitan police magistrates have a summary jurisdiction to order 
the delivery up of goods detained and to adjudicate upon liens upon them, 
a the value of the goods is not greater than £15. (2 & 3 Vict. c. 71, 
s. 40. 

(4) The incumbent of a benefice is bound to keep the buildings belonging 
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Count by a Rector against his Predecessor, who resigned, for 
Dilapidations. 


(Venue local.) That the defendant was rector of the parish of 
, and as such rector before and at the time of his resignation 
hereinafter mentioned was in right of his said rectory seised in fee 
of the chancel of the parish church of the said parish, and of certain 
houses, buildings, lands, hedges, and fences, and being so seised re- 
signed the said rectory to the bishop of the diocese to which the said 
rectory belonged, who accepted the said resignation, having compe- 
tent authority to accept the same, whereby the said rectory became 
vacant; and the plaintiff was afterwards in due form of law pre- 
sented, admitted, instituted, and inducted to the same rectory, and 
thereby became rector of the same parish church, and became and 
still continues seised in right thereof of the said chancel of the said 
parish church, and of the said houses, buildings, lands, hedges, and 
fences, and was and is the next successor of the defendant to the 
same rectory and premises; and at the time of the said resignation 
of the defendant the said chancel, houses, buildings, hedges, and 
fences were and stil] remain dilapidated and out of repair, and were 
so left by the defendant when the said rectory became vacant as 
aforesaid, and the sum necessary to be expended for the necessary 
repairing of the said chancel, houses, buildings, hedges, and fences 
amounted to £ ; of all which the defendant after the plaintiff 
was so presented, admitted, instituted, and inducted as aforesaid 
had notice, and was then requested by the plaintiff to pay for such 
necessary repairs as aforesaid ; and a reasonable time for the defen- 
dant to pay for the same elapsed, and all things necessary happened 
to entitke the plaintiff to be paid the said £——, and to maintain 
this action; yet the defendant has not paid the same. 

Like counts: Goldham v. Edwards, 16 C. B. 437: 17 C. B. 141; 
24.L. J. C. P. 189; 25 74. 223; Downes v. Craig, 9 M. & W. 166. 








Count by the rector or vicar against the executor of a deceased 
vectuy for dilapidations: Bird vy. Relph, 4B. & Ad. 826; 2A. & 
EK. 773; Bryan v. Clay, 1 1. & B. 38. 

Count by the exceutur of a deceased incumbent aqainst the executor 
of the predecessor, tu recover the amount of dilapidations, which the 
plaintiff had been compelled to pay to the present incumbent: Bun- 
bury v. Hewson, 3 Ex. 558. 

Yount against a perpetual curate by his successor for dilapida- 
tions: Mason v. Lambert, 12 Q. B. 798. 





to his benefice in good and substantial repair, according to their original 
form, without alteration, and also to restore and rebuild them when neces- 
sary; he is pot bound to maintain or supply matters of ornament or luxury. 
(Wise v. Metcalfe, 10 B. & C. 299.) In case of default av action hes at 
common lnw by the custom of England at the suit of his successor to re- 
cover the value of the dilapidations (whenever they may have happened) 
against him if living, and if not, then against his representatives (having 
assets). The custom wus extended to Wales by the 27 Hen. VIII. ec. 26. 
(Bunbury v. Hewson, supra.) 


In the case Goldham v. Edwards, supra, the plea that the plaintiff and : 


defendant agreed to exchange their livings in their then state and condition 


was held good, as not necessarily showing a simoniacal contract. And see { 


Downes v. Craig, supra. 
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Count by a vicar-choral of Wells Cathedral against the executriz 
of a deceased vicar-choral for dilapidations of the vtcar's house: 
Gleaves v. Parfitt, 7 C. B. N. S. 838; 29 L. J. C. P. 216. 

Action by a prebendary for dilapidations to a prebendal house : 
Radcliffe v. D’Oyly, 2 T. R. 630. 


Distress (a). 





Connt for Distraining and Selling where no Rent was due, for double 
Value of the Goods sold. under 2 W. § MM. sess. 1, ¢. 5, 8. 5 (5). 


That the plaintiff was tenant to the defendant of a messuage at a 
certain rent payable by the plaintiff to the defendant ; and the de- 
fendant wrongfully distrained in the said messuage divers goods of 
the plaintiff as a distress for Palas arrears of the said rent, and 
wrongfully sold the said goods as such distress, whereas at the time 
of the making of the said distress and of the said sale as aforesaid 
no rent was due or in arrear for or in respect of the said messuage, 
contrary to the statute in such case made and provided. 

A like count: Hoare v. Lee, 6 C. B. 75k [Where the Court 
would not allow a count in trespass to be joined. | 


(a) Wrongful Distress. ;—In actions for legal distresses, as for a dis- 
tress where no rent is due, or after tender of the rent due, or for distraining 
things privileged from distress, the declaration may be framed specially 
upon the particular grievance committed, or generally in trespass or trover 
for the injury committed to the plaintiff's land or goods. (See post, pp. 317, 
318.) Or for the taking of the goods the plaintiff may in these cases pro- 
ceed by replevin. (See S Replerin,” post, py. 308.) 

In an action for an Wegal distress, where the defendant is a trespasser 
ab initio as to the whole, the full value of the goods taken without any 
deduction for the rent due is recoverable as damapes. (Altack y. Bramwell, 
3B. & §. 520; 32 L<.5.Q. B. 146.) So, in an action for taking things 
vot distrainable. (Keen v. Priest, + Ho & N. 236; 28 L. Jd. Ex.157.) But 
where the landlord, amongst other things sufficient to satisfy the rent, dis- 
trained privileged goods, and the tenant paid the rent and costs, and the 
distress was withdrawn, it was held that he could recover only the actual 
damage austained by taking the particulur goods privileged and not the 
Whole amount paid. (d/arrey v. Pocock, 11M. & W. 740.) 

An action for an excessive distress lies under the Statute of Marlbridge, 
and the plaintiff cannot maintain trespass or trover. (Sce post, p. 319.) 

Actions for irregular distresses he ouls iu respect of the special damage 
oceasioned by irregularities in conducting distresses ; and the declaration 
inust be framed upon the particular description of irregularity complained 
of. (See post, p. 321.) 

The Metropolitan Police Magistrates have a summary jurisdiction in 
cases of unlawful, irregular, and excessive distresses, where the tenancy is 
by the week or month or the rent does not exceed £15 a year, to order a 
return of the distress on payment of the rent, or, if it has been suld, a pay- 
ment of the value, deducting the rent. (2 & 3 Vict. c. 71, 8. 39.) 

(6) The statute 2 W. & M. seas. 1, ¢. 5, for enabling the sale of goods 
distrained for rent, by s. 5, enacts, “that in case any such distress and sale 
as aforesaid shall be made by virtue or colour of this present Act for rent 
pretended to be arrear and due, where in truth no rent is arrear or due to 
the person or persons distraining, or to him or them in whose namo or 
names, or right, such distress shull be taken as aforesaid, then the owner 
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Count for Distraining twice for the same Rent (a). 


That the plaintiff was tenant to the defendant of a messuage at a 
certain rent payable by the plaintiff to the defendant; and the de- 
fendant distrained divers goods of the plaintiff in the said messuage 
as a distress for certain arrears of the said rent, and at the time of 
making the said distress there were in the said messuage goods of 
the plaintiff liable to the said distress of more than sufficient value 
to have satisfied the said arrears and the charges of a distress for the 
same, and of the appraisement and sale thereof, and which the de- 
fendant could then have distrained to satisfy the same, of which the 
defendant then had notice; yet the defendant afterwards wrong- 
fully made a second distress on certain goods of the plaintiff in the 
said messuage for the same arrears of rent for which the first-men- 
tioned distress was so made as aforesaid, and for the charges of such 
second distress. 

A like count: Lear v. Caldecott, 4 Q. B. 123. 


Count for a second distress for the same rent after abandoning the 
Jjirst : Smith v. Goodwin, 4 B. & Ad. 413. 

Count for a second distress after seizing and retaining growin 
crops which were sufficient in value: Piggott v. Birtles, 1 M. & W. 
441. 


Count for Distraining Beasts of the Plough, under 51 Hen. III. 
st. 4 (0). 


That the plaintiff was tenant to the defendant of land at a certain 





of such goods or chattels distrained and suld as aforesaid, his executors or 
administrators, shull and may, by action of trespass, or upon the case, to be 
brought against the person or persons so distraming, any or either of them, 
his or their executors or administrators, recover double of the value of the 
goods or chattels so distrained and sold, together with full costs of suit.” 
Upon the trial of an action brought upon this section the jury ought to be 
directed, if they find for the plaintiff, to give damages to double the amount 
of the value of the goods. (Vasters v. Farris, 1 C. B. 718.) 

(a) In this case a special count appears to be unnecessary, as an action of 
trespass or trover will he for the wrong:ul taking or conversion of the goods 
under the second distress. (Dawsun v. Cropp, 1 CU. B. 961; and see Bagge 
vy, Mawdy, 8 Ix. 641.) 

() The statute 51 H. TIT. st. 4, enacts that no man shall be distrained by 
his beasts that gain his land nor by his sheep, so long as the distraimer can 
find other chattels suflicient for the demand. (2 Inst. 182.) As to what are 
beasts that gain the land, see Aeen v. Priest, 4H. & N. 236; 28 L. J. Ex. 
157. The statute applies equally whether there is an immediate tenancy 
between the occupier and the distrainer, or whether there is a subtenancy. 
(76.) The measure of damages is the full value of the goods taken, without 
any reduction for the reut due. (76.) The plaintiff may also in thia case 
bring trespass or trover, or replevy the goods unlawfully taken. (Nargett 
y. Nias, 1 E. & E. 439; 28 L. J. Q. B. 143; Davies v. Aston, 1 C. B. 746.) 
Similar to this action is that for distraining implements of trade and other 
things privileged from distress, whether absolutely or conditionally. (Jd. ; 
Harvey vy. Pocock, 11 M. & W. 740.) 

Fixtures are absolytely privileged from digtress, and trover will lie by the 

aes Tera disttose™" (Dalton v. Whittem, 3 Q. B. 
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rent payable by the plaintiff to the defendant; and the defendant, 
for certain arrears of the said rent, distrained upon the said land 
the beasts of the plough of the plaintiff wherewith the plaintiff tilled 
the said land, although there were then upon the said land other 
oods of the plaintiff, not being beasta of the plough or sheep, 
lable to the said distress and sufficient to satisfy the said arrears 
and the charges of a distress for the same, and of the appraisement 
and sale thereof, and which the defendant might then have dis- 
trained for the said arrears and charges, whereof the defendant 
aoe notice, contrary to the statute in such case made and pro- 
vided. 
Like count: Piggott v. Birtles, 1 M. & W. 441. 
Count for distratning the pluintiff’s sheep: Neen v. Priest, 4 H. 
& N. 236; 28 L. J. Ex. 157. 


Count for refusing to restore Goods distrained on Tender of the Rent 
and Charges before the Impounding (a). 


That the plaintiff was tenant to the defendant of a messuage at a 


961.) Adistrainer is not liable for claiming tu take fixtures unless he actually 
removes them. (Beck v. Denbish, 29 L. J.C. V. 273.) As to what things 
are privileged as fixtures, see Deck vy. Braddgll, 13 Price, 155; Hellawell 
v. Eastwood, 6 Ex. 295. Growing crops, which could not be distrained at 
common law, are distrainable by statute 11 Geo. I]. ¢. 19, 8. 8. 

Implements of trade are privileged from distress for rent conditionally, 
that is to say, if other sufficient distress cun be found. (Gorton v. Falkner, 
4 fT. R. 565.) 

, Commodities of a perishable nature and which cannot be restored in the 

‘game state as that in which they were taken, as ment, nuk, fruit, ete., cannot 
be distrained, and formerly corn and lay w ere Thissfrivileged, but they 
have been made distrainable by 2 W. & M. ¢. 5, 8. 3. (Morley v. Pincumbe, 
2 Ex. 101.) 

Gouds necessarily delivered to a person exercising a trade for the purpose 
of having them dealt with in the way of lis trade are absolutely privileged. 
(Co. Lit. 47 a; Simpson v. Hartopp, Wiles, 512; 1 Smith’s L. C. 6th ea. 
385; Wood v. Clarke, 1 C. & J. 181.) As in the following eases :-—Couds 

+ gent to an auctioneer or commission agent to be sold (didams v. Grane, LC, 
& M. 380; Findon v. M'Laren, 6 Q). B. 89); Thompson vy. Mashiler, 1 
Bing. 283) ; materials delivered to # manufacturer to be worked up ((@id- 
son v. Treson, 3 Q. B. 39) 5 an animal sent to a butcher to be slaughtered 
(Brown v. Shevill, 2 A. & F.138) ; goods pledged witha pawnbroker (Siuvre 
v. Leach, 18 C. BL. N.S. 479; 34 DE. Jd. C. P2150); goods of guests at a 
common inn, and goods in a market or fair, (See, per Parke, b., Musprate v. 
Gregory, 1 M. & W. 633, 654.) But the goods are not privileged in such 
cases as the following :—Horses and carriages standing at livery (Parsons 
v. Gingell, 4 C. B. 545) ; a boat sent by the buyer of goods to the manufae- 
turer’s to carry away the goods bought (Muspratt v. Gregory, 1M. & W. 
633 ; 3 2b. 677) ; brewers’ casks sent to a public-house and left until the 
beer is consumed. (Joule v. Jackson, 7 M. & W. 480.) 

Things 1n actual use of a person are privileged whilst they are being used, 
as a horse on which a person is riding (Sforey v. Robinson, 6 T. R. 138) ; 
a loom with which a person is weaving. (Simpson v. Hartopp, Willes, 512; 
1 Smith's L. C. 6th ed. 385.) 

Sce further as to what things are privileged from distress, Co. Lit. 47 a, 
6; votes to Sempson v. Hurtopp, supra; Bullen on Distress, pp. 89-104. 

\y (@) Tender before the distress makes the distress wrongful; tender after 
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certain rent payable by the plaintiff to the defendant; and the de- 
fendant distrained divers goods of the plaintiff in the said messuage 
as a distress for certain arrears of the said rent, and afterwards, 
whilst the defendant was in possession of the said goods under such 
distress and before the same were impounded, the plaintiff tendered 
to the defendant in satisfaction and discharge of the said arrears and 
of the charges of the said distress a sum of money equal to the said 
arrears and charges and sufficient to some and discharge the same, 
and requested the defendant to redeliver the said goods to the plain- 
tif; yet the defendant did not nor would accept the said sum so 
tendered as aforesaid, or redeliver the said goods to the plaintiff, and 
afterwards wrongfully impounded the said goods. 

A like count: Loring v. Warburton, E. B. & E. 507; 28 L. J. Q. 
B. 31; Boultonv. Reynolds, 29 L. J. Q. B. 11. 


Count for selling the goods notwithstanding a tender made after 
the impounding, see pust, p. 323. 

Count for selling after replevin granted: Mounsey v. Dawson, 6 
A.& E. 7852. 


Count for taking an excessive Distress, undcr the Statute of 
Marlbridge, 52 Hen. LIL, e. 4 (a). 


That the plaintiff was tenant to the defendant of a messuage at a 


the distress and before impounding makes the detainer and not the. 
taking wrongful; tender after the impounding makes neither the taking 
nor the detainer wrongful, for then it comes too late. (Per Lord Coke in 
Sic Carpenters’ case, 8 Co. Rep. 147 a: cited by Tindal, C. J., in Gulliver 
v. Cosens, 1 C. B. 788, 795; West v. Nibbs, 4 C. B. 172; Singleton v. Wil- 
liamson, 7. & N. 747; 31 L. J. Ex. 287.) Tender may be made at any 
time before the unpounding ia complete (see Thomas v. Harries, 1 M. & G. 
695), which may be without removal of the goods (// ), as by mere agree- 
ment with the party distrained upon to consider the goods as impounded. 
(Washborn vy. Biack, 11 East, 05 n.a; Tennant v. Field, 8 E. & B. 336.) 
Tender may be made to a bailiff authorized to make a distress, but not to 
aman put in by the bailiff to keep possession. (Boulton v. Reynolds, 29 L. 
J.Q.B. 11.) Yender before actual distress need not include the costs 
incurred, although the warrant to distrain has been delivered for execution. 
(Bennett v. Bayes, 5 H. & N. 391; 29 L. J. Ex. 224.) 

Trespass, detinue, trover, or replevin will lie for a wrongful distress made 
after tender. (See Branscomb v. Bridges, 1 B. & C. 145; Holland v. Bird, 
10 Bing. 15.) Detinue or replevin will lie for a wrongful detainer after 
tender made before impounding (Gulliver v, Cosens, 1 C. B. 788; Erans 
y. Biliott, 5 A. & E. 142); and trespass or trover also, if the goods ha-s 
been afterwards removed by the distrainer. (Vertue v. Beasley, 1 M. & Rob. 
21.) Trover or detinue will lie, if the landlord refuses to deliver the goods 
after tender and acceptance of the rent in arrear and the expenses of the dis- 
tress after impounding. (West v. Nibds, 4. C. B. 172.) 

An action may be maintained for selling after a tender of the rent made 
within the five days allowed by the statute 2 W. & M. sess. 1, c. 5, s. 2, 
although the tender is made after impounding. (See post, p. 328.) 


(a) Ercessive Distress.|—This action lies upon the Statute of Marlbridge, 
62 Hen. LIT. ¢. 4, which enacts that “ distresses shall be rensonable, and not 
too great.’ (See 2 Inst. 107.) Ifany rent be due, no action will lie for a 


fren, 
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certain rent payable by the plaintiff to the defendant; and the de- 
fendant wrongfully distrained for certain arrears of the said rent 





distress merely because it is made under a claim of more than ia due, unless 
it be followed by soine special damage. (Leyland v. Tancred, 16 Q. B. 669 ; 
Lucas v. Tarleton, 3H. & N. 116; 27 L. J. Ex. 216; Sterenson v. Newn- 
ham, 13 C. B. 285; Glynn v. Thomas, 11 Ex. 870; 25 L. J. Ex. 125; 
French v. Phillips, 1 W.& N.564; 26 L. J. Ex.82.) But if more zoods are 
taken than are sufficient to cover the arrears of rent and expenses, an action 
will lie for an excessive distress : see form above. In this case trespass or 
trover will not lie. (Zynn v. Moody, 2 Str. 851; Hutchins v. Chambers, 1 
Burr. 590; Whitworth v. Smith, 5 C. & P. 250.) 

If a larger sum than is due for arrears is paid under a distress, the excess 
cannot be recovered back in an action for money received. (Anibbs v. Hall, 
1 Esp. 84; Glynn v. Thomas, 11 Ex. 870; 25 L. J. Ex.125; and see ante, 
p- 50.) 

The mere distraining of the goods to an excessive value above the rent 
due, without sale or removal, is sufficient fo support this action. (Sells v. 
Hoare, 1 Bing. 401; Swann v. Earl of Falmouth, 8 B. & C. 456; und see 
Bayliss v. Fisher, 7 Bing. 153; Chandler vy. Doulton, 3 W.& C. 553; 34 
L. J. Ex. 89.) The action lies for the excessive taking of things distrainable 
by statute, as growing crops, as well as things distramable at common law. 
(Piggott v. Birtles, 1 M.& W. 441, 449.) The excess of the value of the 
goods distrained above the arrears of rent due must be unreasonably great. 
The landlord is not bound to caleulate very meely the value of property 
seized ; but he must take care that some proportion is kept between that 
and the sum for which he is entitled to take it. (Per Bailey, J., Willoughby 
v. Backhouse, 2 B. & C. 821, $24; Roden v. Eyton, 6 C. B. 427.) The 
landlord is not bound by the 2inount of rent claimed at the ine of dis- 
training. but the plamtiff must show an excess above the amount really 


due (Bee Tancred ¥. Leyland, 16 Q. B. 669; Phillips v. Whitsed, 29 L. J. 


“Q. B. 164.) 


The test of value of the goods seized is what they would have sold for 
at a broker’s sale. (Wells v. Aloody, 7 C.& P. 59.) An actual sale made 
under the distress, though not. proved to be unfair, is not a conclusive test 
of value; and an action may be maintained for an excessive distress, if the 
excess be proved, though the sule ef the goods didi not in fact realize the 
rent due. (Smith v. Ashforth, 29 L. J. x. 259.) Where the goods have 
been appraised by sworn brokers under the stntute 2 W. & M. ¢. 5, 8, 2 
(p. 321), the amount of the appraisement is primd facie evidence of their 
value. (Walter v. Rumbal, 1 L. Raym. 53.) 

The measure of damages in this action, if the goods are removed and im- 
pounded off the land, is the loss of the use and enjoyment of the surplus of 
the goods, and if the goods are not restored before action, the plaintiff may 
claim the full value of the surplus. (Piggott v. Birtles, 1M. & W. 4641, 


.448.) The plaintiff may recover substantin! damages, although the goods 
-are not removed or sold, and the plaintiff retains the use of them while 


‘under the distress (Bayliss v. Fisher,7 Bing, 153); and the plaintiff upon 


anos 


proof of an excessive distress, is entitled to nominal damages, though he 
cannot prove substantial damages. (Chandler v. Doulton, 3 H. & C. 653 ; 
34 L. J. Ex. 89.) Upon an excessive distress of growing crops, the mea- 
sure of damages was held to be the compensation for the additional ex- 
pense of the distress, and for the loss of ownership and power of disposi- 
tion, or, if the tenant replevied, for the additional expense and incon- 
venience of replevythg to a larger amount. (Piggott v. Birtles, 1 M. & W. 
441.) 

Damages for a sale of the goods for less than their value cannot be 
claimed under this count, unless this cause of complaint is specifically al- 
leged. (Thompson v. Wood, 4 Q. B. 493.) 
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goods of the plaintiff of much greater value than the amount of the 
said arrears and of the charges of the said distress and of the 
appraisement and sale thereof, although part of the said goods was 
then of sufficient value to have satisfied the said arrears and charges, 
and might then have been distrained by the defendant for the same, 
and the defendant thereby made an excessive and unreasonable dis- 
tress for the said arrears, contrary to the statute in such case made 
and provided. 





Like counts by the owner of the goods distrained for rent due from 
a third person : Lucas v. Tarleton, 3 H.& N.116; 27 L. J. Ex. 
246. 

Action for taking an excessive distress where some of the goods be- 
longed to a third party: Bail v. Mellor, 19 L. J. Ex. 279. 


Count for Selling without Five Days’ Notice of the Distress, under 
2W.& M. sess. 1, ¢. 5, s. 2 (a). 


That the plaintiff was tenant to the defendant of a messuage at a 
certain reut payable by the plaintiff to the defendant; and the de- 


(a) Irregular Distresses.|\—By the common law goods istrained for rent 
could not be sold, but could only be detained as a pledge for enforcing pay- 
ment of the rent. A power of selling the goods was given by the statute 2 
W.& M. sess. 1, ¢.5, subject to certain restrictions and formalities which must 
be strictly complied with. By the 2nd section of the above statute it was 
enacted “that where any goods or chattels shall be distrained for any rent 
reserved and due upon any demise, lease, or contract whatsoever, and the 
tenant or owner of the goods so distrained shall not within five days after 
such distress taken, and notice thereof (with the cause of such taking) left 
af the chef mansion, house, or other most notorious place on the premises 
charged with the rent distrained for, replevy the saine, then in such case, 
after such distress and notice as aforesaid, and expiration of the said five 
days, the person distraining shall and may, with the sheriff or under-sheriff 
of the county, or with the constable of the place where such distress shall be 
taken (who are hereby required to be aiding and assisting therein), cause the 
goods and chattels so distrained to be appraised by two sworn appraisers 
(whom such sheriff, under-sherut, or constable are hereby empowered to 
swear), to appraise the same truly, according to the best of their understand- 
ings; and after such appraisement shall and may lawfully sell the goods and 
chattels so distrained for the best price that can be gotten for the same, to- 
wards satisfaction of the rent or wiely the said goods and chattels shall be 
distrained, and of the charges of such distress, appraisement, and sale, leaving 
the overplus (if any) in the hands of the said sheriff, ander-sheritf, or con- 
stable, for the owner’s usc.” Varivus causes of action frequently arise from 
irregularities committed by persons availing themselves of the provisions of 
this statute, for which forms are given above. 

At common law an irregularity in the conduct or treatment of a distress 
made the party distraining a trespasser a6 initio, aud liable to be sued 8 
such. (Six Carpenters’ Case, 8 Co. 146, a; 1 Smith's L. C. 6th ed. 132.) This 
doctrine occasioned great hardship in cases of distress for rent, particularly 
after the above statute of W. & M. had allowed the sale of the distress sub- 
ject. to the formalities mentioned above ; and consequently the rule was al- 
tered in those cases by the 11 Geo. IT. ¢. 19,8. 19, which enacted that “ where 
any distress shall be made for any kind of rent justly due, and any irregn- 
larity or unlawful act shall be afterwards done by the party distraining 
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fendant distrained divers goods of the plaintiff in the said messuave 
as a distress for certain arrears of the said rent, and afterwards sold 
the said goods towards satisfaction of the said arrears and of the 
charges of such distress and of the appraisement and sale of the said 
goods, without notice of the said distress and of the cause of taking 
the same having been given to the plaintiff or left at the said mes- 
euage, being the premises charged with the said rent, five days before 
the sale of the said goods, contrary to the statute in such case made 
and provided; whereby [here state the special damage]. 


Count for Selling the Distress without Appraisement, under 2 W. 
AL. sess. 1, c. 5, 8. 2. 


That the plaintiff was tenant to the defendant of a messuage at a 
certain rent payable by the plaintiff to the defendant; and the de- 
fendant distrained divers goods of the plaintiff in the said messuage 
as a distress for certain arrears of the said rent, and afterwards sold 
che said goods towards satisfaction of the said arrears and of the 
charges of such <listress and of the sale of the said goods without 
eausing the same to be appraised by two sworn appraisers, contrary 
to the statute in such ease made and provided; whereby [here slate 
the special damage}. 


Count for not Selling for the best Price, under 2 W. & AL sess. 1, 
“G. o, 6. 2 (a). 
That the plaintiff was tenant to the defendant of a messuage at a 
certain rent payable by the plaintiff to the defendant; and the de- 
fendarit distrained divers gouds of the plaintiff in the said messuage 


or his agent, the distress itself shall not be deemed to be unlawful nor the 
party making it be therefore deemed a trespasser ah initio; but the party 
aggrieved by such unlawful act or irregularity shall or may recoyer full 
satisfaction for the special damages sustained thereby and no more.” In 
respect of distresses otfier than for rent, the conmon law doctrine still 
prevails. 

An action for any irregularity in dealing with a distress cannot be main- 
tained without proof of special damage, on failure of which the plaintiff is 
not entitled toa verdict for even nominal damages, but the defendant is en- 
titled to the verdict. (Proudlore v. Twemlow, 1 C. & M. 326; Rogers v. 
Parker, 18 C.B.112; 25 L.Jd.C. P. 220; Lueas vy. Tarleton, 3H. &N. 
116; 27 L. J. Ex. 216; since the last two cases it would seem advisable to 
allege special damage in the declaration.) The landlord is liable for the 
irregularities conimitted by his broker in conducting the distress ; but he is 
not, in general, liable for acts wholly unlawful cominitted by the broker, as 
where the latter distrains on the wrong premises, or on goods privileged 
from distress, as fixtures, unless he expressly sanctioned them by prior 
authority or subsequent assent after notice. (Lewis vy. Reed, 13 M. & W. 
834; Gauntlett vy. King, 3 C.B.N.S.59; EHeaseler vy. Lemoyne, 5 C. B. 
N. 8. 5380; 28 L. J.C. P. 103.) The person who suthorizea the broker is 
liable, although he is only an agent of the landlord. (Bennett v. Bayes, 5 
H.& N.391; 29]. J. Ex. 224.) 

(a) A sale to the landlord himself at the appraised price is not a sale 
within the statute, and if made without the consent of the owner it does 
not change the property in the goods. (King v. England, 4 B. & 8. 782; 
33 L. J. Q. B. 145.) 


ae 
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statute in such case made and provided ; whereby [here state the 
special damage}. 

Count for excessive charges for impounding, under 1 & 2 P.& M. 
ce. 12, 8.2: Child v. Chamberlain, 5 B. & Ad. 1049. 


Action against a bailiff to recover excessive charges paid to redeem 
a distress (a): see Hills v. Street, 5 Bing. 37. 


Count against the broker or person distraining for not giving the 
tenant a copy of the charges of the distress, under 57 Geo. IIT. c. 93, 
s.6; Hart v. Leach, 1 M.& W. 560. 


Counts for irregularities in conducting distresses of growing crops, 
under 11 Geo. IT. c.19, 8.8: Owen v. Legh, 3B. & Ald. 470; Proud- 
love v. Twemlow, 1 C. & M. 326; Piggott v. Birtles, 1 M. & W. 
441; Rogers v. Parker, 18 C. B. 112; 25 L. J. C. P. 220. 


Count for pound-breach and rescue of a distress (b): Parrett Na- 
vigation Co. v. Stower, 6 M. & W. 564; Smith v. Wright, 6 H. & 
N. 821; 30 L. J. Ex. 313. 


Count for abusing a distress by impounding it in an improper 
place (c): Wilder v. Speer, 8 A. & EB. 547; Bignell v. Clark, 6 H. 
& N. 485; 29 L. J. Ex. 257. 


Count by the assiqnees of a bankrupt against the landlord for dis- 
training for more than a year’s arreais, under 12 & 13 Viet. e. 106, 
s. 129: Paull v. Best, 3 B. & S. 537, 32 L. J. Q. B. 96; see Wil- 
liams v. Cadbury, L. R.2 C. P. 453; 36 L. J.C. P. 238. 


(a) The reasonableness of the charges made for conducting a distress 


- may be disputed, and any exceas recovered under the count for not leaving 


the overplus after the sale of the distress in the hands of the sheriff. (Anée, 
p. 323; Lyon v. Tomkies, 1 M. & W. 603.) Where the goods have been 
redeemed and excessive charges have been paid to the broker in order to 
redeem them, the excess may be recovered back from him under a count for 
money received to the plaintilf’s use. (J7i//s v. Street, 5 Bing. 37.) Where 
the rent distrained for does not exceed £20, the charges are limited by 57 
Geo. IIL. c. 93; where the rent exceeds that sum the charges must be ren- 


sonable. (Lyon v. Tomkies, 1 M. & W. 603.) 


(6) The plaintiff in this action is entitled to treble damages under 2 
W.& M. sess. 1, ¢. 5, 8.4. The person guilty of pound-breach and rescue 
may be proceeded against summarily before justices, under the 6 & 7 Vict. 
c. 30, 8. 1. 

(c) Where the dlistrainer abuses a distress, as by working it, it is con- 
sidered as no longer impounded or in the custody of the law, and the owner 
may interfere to prevent the working of the distress without being guilt 
. a pound-breach or rescue. (Smith v. Wright, 6 H. & N. 821; 80 L. J. 

x. 
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EASEMENTS (a). 


RII RCE 


t 


See ‘“‘ Common,” ante, p. 285; ** Lights,” post, p. 347 ; “‘ Support,’ 
ost, p. 407; ‘‘ Watercourses,” post; “ Ways,” post. 


ELEctTiIon. 


Counts against the returning officer at an election of a member of 
Parliament for refusing to receive the plaintiff's vote: Ashby v. 
White, 2 L. Raym. 938; 1 Smith’s L. C. 6th ed. 227; Pryce v. Bel- 
cher, 3 C. B. 58; 4D. & L. 238. 

Count against churchwardens for refusing to receive the plaintiff's 
vote at an election of vestrymen, under the Metropolitan Local Ma- 
nagement Act: Tozer v. Child, 6 EK. & B. 289; 7 Jb. 377; 25 L. J. 
Q. B. 337 ; 26 7b. 151. . 

Counts for penalties for bribery, etc., at elections, see ‘“* Penal 
Statutes,” ante, p. 232. 


Execvrors (b). 





Counts by and against erecufors and administrators for conversion 
of govds, see ** Conversion,” ante, p. 296. 


Counts against the executors of a deceased rector for dilapidations, 
see ** Dilapidations,” ante, p. 314. 


(a) See the Prescription Act, 2 & 3 W. IV. c. 71, cited in full and the 
mode of pleading under it explained, ante, “ Common,” p. 285. See the 
doctrine of continuous and apparent casements explained in Suffield v. 
Brown, 33 L. J. C. 249. - 


(b) Actions by and against erecutors and administrators.|—Whith re- 
spect to actions for wrongs independent of contract done either to or by a 
deceased person in his lifetime, the rule of the common law was, actio per- 
sonalis moritur cum persond ; and the executor could neither sue nor be 
sued. 

This rule still remains in force with respect to injuries to the person ; as, {gy 
assault, battery, fulse imprisonment, ltbel, and slander: but by the 9 & 10 
Vict. c. 93 (Lord Campbell's Act), wifff respec” to injuries to the person / 
from the wrongful act or default of another resulting in death, an action . 
is given to the executor or administrator of the deceased for the benefit of . 
the relatives of the deceased. (See post, p. 326.). 

For injurics to the personal estate of the testator an-action was given 
to the executor by the statute 4 Edw. III. c. 7, which was afterwards 
extended to executors of executors by 25 Edw. III. c. 5, and to adminis- 
tratora upon their institution under the 31 Edw. III.c.11. Upon the con- 
struction of this statute an executor now has the same action for any 
injury done to the personal estate of the testator in his lifetime, whereby 
it has become less beneficial to the exccutor, as the testator himself might 
have had. (1 Wms. Suund. 217 6.) 
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Count against Carriers by the Executor or Administrator of a Pas- 
senger killed by the Negligence of the Defendants, under the 9 & 
10 Pict. c. 93 (a). 

[Commence with one of the forms, ante, pp.17,19.]—That the de- 





For injuries to the real estate of the deceased in his lifetime an action 
is given to the executor by the statute 3 & -L Will. IV.c. 42. By s. 2, 
after reciting that no remedy is provided by law for injuries to the real 
estate of any person deceased committed in his lifetime, it is enacted 
“that an action may be maintained by the executors or administrators of 
any person deceased, for any injury to the real estate of such person com- 
mitted in his lifetime, for which an action might have been maintained by 
such person, so as such injury shall have been committed within six 
calendar months before the death of such deceased person, and provided 
such action shall be brought within one year after the death of such per- 
son, and the damages when recovered shall be part of the personal estate of 
such person.” 

And with respect to injuries done by a person deceased in his lifetime 
to another in respect of his property real or peraonal, the last mentioned 
statute, by s. 2, after reciting that no remedy le provided by law for such 
injuries, enacts “that an action may be maintained against the executors or 
administrators of any person deceased, for any wrong committed by him 
in his lifetime to another in respect of his property real or personal, so 
as such injury shall have been committed withmm six calendar mouths before 
such person's death, and so as such action shall be brought within six 
calendar months after such executora or adininistrators shall have taken 
upou themselves the administration of the estate and effects of such person ; 
and the damages to be recovered in such action shall be payable in like order 
of administration as the simple contract debts of such person.” 

In actions brought under these sections the declaration should show that 
the facts bring the case within these provisions. ‘This may be done either 
incidentally m describing the plaintiff or defendant, and in stating the in- 
jury, or by a distinct allegation at the end of the count. Such allegation 
where the executor is suing may be as follows:—" And the plaintiff says 
that the injury herein complained of was committed within six calendar 
months before the death of the said C. 2, and this action was bronght 
within one year after his death.” Where the action is brought against the 
executor the allegation may be thus :—“ And the plaintiff says that the 
injury herein complained of was committed within six calendar months 
before the death of the said G. #7., and this action was brought within aix 
calendar months after the defendant took upon himself the administration 
of the estate and effects of the said @. H.” No such allegation is required 
in an action brought under the above statutes of Edw. ILI. 

See further as to actions by and against executors for wrongs, Wis. Exs. 
6th ed. 746, 820; 1597. 

(a2) By the 9 & 10 Vict. c. 93 (Lord Campbell’s Act), 3, 1, it is enacted, 
“that whensoever the death of a person ahall be caused by wrongful act, 
neglect, or default, and the act, neglect, or default is such as would (if death 
had not ensued) have entitled the party injured to maintain an action and 
recover damages in respect thereof, then and in every such case the person 
who would have been hable if death had not ensued, shall be liable to 
an action for damages, notwithstanding the death of the person injured, 
and although the death shall have been caused under such cicumstances as 
amount in law to fetony.” By s. 2, it is enacted, “ that every such action 
shall be for the benefit of the wife, hushand, parent, and child of the person 
whose death shall have been so caused, and shall be brought by and in the 
name of the-executor or administrator of the person deceased; and in 
every such action the jury may give such damages as they may think pro- 
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fendants were carriers of passengers pat a railway from —— to ~ 


—— for reward to the defendants; and the said C. D. in his life- 








portioned to the injury resulting from such death to the parties respectively 
for whom and for whose benefit such action shall be brought; and the 
amount so recovered, after deducting the costs not recovered from the 
defendant, shall be divided amongst the before-mentioned parties in such 
shares as the jury by their verdict shall find and direct.” By s. 3, it is 
provided “ that not more than one action shall lie for and in respect of the 
same subject-matter of complaint ; and that every such action shall be 
commenced within twelve months after the death of such deceased person.” 
By s. 4, “that in every such action the plaintiff on the record shall be 
required, together with the declaration, to deliver to the defendant or his 
attorney a full particular of the person or persons for whom and on whose 
behalf such action shail be brought, and of the nature of the claim in 
respect of which damages shall be sought to be recovered.” By s. 5, tie 
word “person” shall apply to bodies politic and corporate ; and the word 
“parent” shall include father and mother, and grandfather and grand. 
mother, and stepfather aud stepmother; and the word “ child” shall in- 
clude con and daughter, and grandson and granddaughter, and stepson and 
stepdaughter. 


The 27 & 28 Vict. c. 95, anending the above Act, enacts by s. 1, that ‘ 


“if, and so often as it shall happen at any time or times hereafter, in any 
of the cases intended and provided for by the said Act, that there shall be 
no executor or administrator of the person deceased, or that there being 
such executor or administrator, no such action as in the said Act mentioned 
shall within six calendar months after the death of such deceased person as 
therein mentioned have been brought by and in the name of his or her 
executor or administrator, then and in every such case such action may be 
brought by and in the name or names of all or any of the persons (if 
more than one) for whose benefit such action would have been if it had 
been brought by and“in the name of such executor or administrator; and 
every action so to be brought shall be for the benefit of the same person or 
persons, and shall be subject to the same regulations and procedure as 
nearly as may be, as if it were brought by and in the name of such exe- 
cutor or administrator,” 

And by s. 2, after reciting the 2nd section of the former Act (supra), 
it is enacted and declared “that it: shall be suffielent, if the defendant is 
advised to pay moncy into court, that he pay it as a compensation in one 
sum to all persons entitled unter the said Act for his wrongful act, neglect, 
or default, without specifying the shares into which it is to be divided by 
the jury ; and if the said suan be not accepted, and an issue is taken by 
the plaintiff as to its sufficiency, and the jury shall think the same sutlicient 
the defendant shall be entitled to the verdict upon that jasue.” 

By s. 3, the two Acts are to be read together as one Act. 

The defendant is liable for negligence under these statutes only where he 
would have been liable to an action for the same cause at the suit of the 
decensed had he survived, Thus, where a servant is killed in the employ- 
ment of his master, the master is not liable for negligence for which the 
servant could not have sued him. (Sexior vy. Ward, 1 E.& E. 385; 28 L. J. 
Q. B. 139.) It has been said that the action given to the representative 
is a new remedy, and not the same with that which accrued to the deceased. 
(Blake v. Midland Ry. Co., 18 Q. B. 93.) If so, it may not perhaps be 
barred by an accord and satisfaction made with the latter, or a release 
by him. (See Baker v. L.& SW". Ry. Oo., L.R.3Q. B. 91; 37 L. J. Q. B. 53.) 

The measure of damages is the pecuniary loss occasioned to the relatives 


by the death; and in estimating the damages the reasonable expectation of | 


pecuniary advantage which the relatives had from the deceased, and the 
probable pecuniary loss sustained by his death, are to be taken into account. 


} 


f 
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time became and was received by the defendants as a passenger to 
be by them as such carriers safely and securely carried upon the said 
railway on a journey from to aforesaid, for reward to the 
defendants ; yet the defendants did not safely and securely carry the 
said C. D. upon the said railway on the said journey, and so negli- 
gently and unskilfully conducted themselves in that behalf that the 
said C. D. was thereby wounded and injured, and by reason of the 
wounds and injuries thereby occasioned to him as aforesaid, the said 
C. D. afterwards, and within twelve calendar months next before 
this suit, died; and the plaintiff as executor [or administrator] as 
aforesaid. for the benefit of Z. D. the wife, and A. D. and Z. D. and 
M. D., children of the said C. D. [as the case may be], according to 
the statute in such case made and provided, claims £ 

Like counts: Hutchinson v. York, Newcastle, and Berwick Ry. Co., 
§ Ex. 343; Dalton v. South-Eastern Ry. Co., 4C. B. N.S. 296; 
27 L. J.C. P. 227; Birkett v. Whitehaven Junction Ry. Co., 4 H. 
& N. 730; 21L. J. Ex. 348. 











Like counts for accidental deaths occasioned by defendants leavin 
a drawhridge open at night: Manley v. St. Helen's Canal Co., 2 H. 
& N. 840; 27 L. J. Ex. 159. 

By defendants negligently managing an engine: Vose v. Lanca- 
shire and Yorkshire Ry. Cu... 2H. & N. 728; 27 L. J. Ex. 249. 

By defendant keeping a trap-door in a passage open: Chapman v. 
Rothwell, E. B. & E. 168; 27 L. J. Q. B. 315. 

By defendant keeping an open area adjoining the highway: Barnes 
v. Ward. 9 C. B. 392. 

By defendant's omnibus running over the plaintiff: Cotton vy. Wood, 
8 C. B.N. 8.568; 29 L. J.C. P. 333. 

By the fall of defendant's wall into the highway on the deceased : 
Duckworth y. Johnson, 4 H. & N. 653; 29 L. J. Ex. 25. 


Particulars under the above Count. (9 & 10 Viet. c. 93, s. 4, 
ante, p. 327 n.) 
In the . 


Between A. B., executor of the last will and testament [or ad- 





Funeral and mourning expenses are not to be included. (Dalton v. South- 
Eastern Ry. Co., 4 C. BLN. 8.296; 270. 5.C. P.227; Franklin v. South- 
Eastern Ry. Co.,3 HW. & N. 211; Pym v. Great Northern Ry. Co. 4 B.& 
8.396; 31 L. J. Q. B. 249; 32 2b. 377.) The pecuniary loss is the only 
damage recoverable (Blake v. Midland Ry. Co., 18 Q. B. 93), but it need 
not be stated in the declaration. (Chapman v. Rothwell, K. B. & E. 168; 
27 L. J. Q. B.315.) The plaintiff is not entitled to a verdict with nominal 
damages on proof merely of the death by negligence, without further proof 
of damage. (Duckworth v. Johnson, 4H. & N. 653; 29 L. J. Ex. 25.) 

The declaration need not negative the existence of any relations entitled 
to compensation other than those named therein. (Barnes v. Ward, 9 C. B. 
392.) The word “ chjld ” inthe Act means legitimate child only. (Dickinson 
v. North-Eastern Ry. Co., 2 H. & C. 735; 33 L. J. Ex. 91.) 

The Act applies to loss of life arising from collisions at sea, but subject 
to the limitations of liability contained in the Merchant Shipping Amend- 
ment Act, 1862, 25 & 26 Vict. c. 63, 8. 54. (See Glaholmv. Barker, L. B. 
1 Ch. Ap. 223.) 
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ministrator of the goods, chattels, and credits] of C. D., de- 
ceased, plaintiff, and G. H., defendant. 

The following is a full particular of the persons for whom and on 
whose behalf this action is brought, namely, J. D., the wife, and 
K. D. and L. D. and M. D., the children of the said C. D. [as.the 
case may be]. And the following is a full particular of the nature of 
the claim in respect of which damages are sought to be recovered in 
this action, namely [state the nature of the claim according to the 


Fact}. 


Yours, etc., , 
EF. F., plaintiff’s attorney [or agent]. 
To Mr. N. O., defendant’s attorney or agent. 


A like Count to the above, under the 9 & 10 Viet. c. 93 and the 27 & 
28 Vict. c. 95, where there is no Evecutor or Administrator of the 
Deceased. 


That the defendants were carriers of passengers upon a railway 
from to for reward to the defendants, and #. F&, in his 
lifetime, became and was received by the defendants as a passenger 
to be by them as such carriers safely and securely carried upon the 
said railway on a journey from to aforesaid, for reward 
to the defendants ; yet the defendants did not safely and securely 
carry the said /. F. ven the said railway on the said journey, and 
so negligently and unskilfully conducted themselves in that behalf 
that the said #. F. was thereby wounded and injured, and by rea- 
son of the wounds and injuries thereby occasioned to him as afore- 
said the said #’. #. afterwards and within twelve calendar months 
and more than six calendar months next before this suit died; and 
the plainuiff says that there never was any executor of any will or 
testament or any administrator of any estate of the said #. F., and 
this action is brought by and in the name of the plaintiff, who is 
the [mother] of the said #. #., for [her] own benefit and also for 
the benefit of G. Fi and #2. &., children of the said Z. &., according 
to the said statutes in such case made and provided. 














FEncEs (a). 





Count for not Repairing the Fences between adjacent Closes of Land. 


(Venue local.) That at the time of the committing of the griev- 
ances hereinafter mentioned the plaintiff was possessed and in the 





(a) The general rule of law is that the owner of cattle is bound to take 
care that they do not trespass on the land of others. But the owner of 
land may be bound by prescription or otherwise to maintain and repair a 
fence for the benefit of the owner of the adjoining land who may have a 
corresponding right to have the fence so maintained and repaired. (1 Wms. 
Saund. 322 a; Churchill v. Evans, 1 Taunt. 529; Dovastonv. Payne, 2 H. 
1.527; Boyle v. Tamlyn, 6 B. & C. 329; and see Ricketts v. East and 
West India Docks Ry. Co., 12 C. B. 160.) As to fences between common 
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occupation of a close of land, and the defendant was possessed and 
in the occupation of another close of land next adjoming the said 
close of the plaintiff, and divided therefrom by a fence; and the de- 
fendant, by reason of the possession of his said close, then of right 
ought to have maintained and repaired, and kept maintained and 
repaired the said fence so as to prevent cattle lawfully feeding and 
depasturing, or being in the said respective closes, from escaping 
from and out of the one into the other of the said closes through 
defects of the said fence ; yet the defendant suffered the said fence 
to be and continue, and the same was out of repair, whereby divers 
cattle of the plaintiff then lawfully being in the said close of the 
plaintiff escaped through the said fence, out of the said close of the 
plaintiff into the said close of the defendant, and were lost to the 
plaintiff; [and divers other cattle, as well of the defendant as of 
other persons, then being in the said close of the defendant, escaped 
through the said fence, out of the said close of the defendant into 
the said close of the plaintiff, and trod down, consumed, and spoiled 
the grass and herbaye of the Jast-mentioned close. ] 
A like count: Boyle v. Tamlyn, 6 B. & C. 329. 


Count for not repairing the fences of a close adjoining that of the 
plaintiff, whereby a horse of the plaintiff fell through and was killed : 
Rooth v. Wilson, 1 B. & Ald. 54. 

Count for not repairing the fences of the adjotning close, whereby 


‘land and ancient enclosure, see Barber v. Whiteley, 34 L. J. Q. B. 212. A 

.person having the right to dig shafts for minerals is impliedly bound to 
fence the shafts for the protection of the owner of the surface (Groucoll v. 
Williams, 32 L. 3. Q. B. 237). 

Where cattle trespass on the plaintiff's land through a defect in the. 
fence which the defendant is bound to repair, the plamtif may maintain an 
action in the above form in respect of the damage done, or he mas maintain 
an action of trespass against the owner of the cattle (see post, “ Zrespass’’), 
or he may distrain the cattle damage feasant ; anc the defendant is liable 
for miachief done by his cattle so straying, without proof that he knew they 
were of a imschievous disposition. (Lee v. Riley, IS C. BLN SS. 722; 34 L, 
J.C. P. 212; see “ Mischicvous Animals,” post, p. 366.) 

Where cattle csenpe from the plaintiffs land through a defect in the 
fence which the defendant is bound to repair, the plaintif may maintain an 
action for not repairing the fence in reapect of any damage thereby ovca- 
sioned to his cattle, or even to cattle not his own but kept by him on dis 
land for another person to whom he waa liable. (Roofh v. Wilsan, 1 B. 
& Ald. 59; and see Carruthers vy. Hollis, 8 A. & BL 113; Singleton v. 
Williamson, 7H. & N. 410; 31 1. J. Ex. 17.) 

A plaintiff whose cattle trespasaed on the land adjoining the defendant's 
cannot maintain an action against him for damage occasioned to them by 
the defect in the fence, although the defendant is bound to repair it: as 
against the owner of the adjoining land. (Ricketts v. East and West India 
Docks Ry. Co., 12 C. B. 160,; 

So where the defendant was hound to repair the fence between his land 
and the highway it was held that the plaintiff, in order to maintain this 
action, must show that his cattle were lawfully using the highway. (Dovas- 
ton v. Payne, 2 VW. Yl. 527.) 

The action must be brought against the person hound to repair, who is, 


a ae the occupier and not the owner. (Cheetham v, Hampton, 4T. R. 


Ferry. 331 


the plaintiff's horses escaped into the defendant's close, and were 
aap ae by the falling of a haystack: Powell v. Salisbury, 2 
-& J. 391. 


Counts against railway companies on the statutory obligation to 
maintain fences between the railway and the adjoining land, under 
the Railways Clauses Consolidation Act 1845 (8 & 9 Vict. c. 20, 
s. 68): Ricketts v. Hast and West India Dorks Ry. Co., 12 C. B. 
160; Bessant v. Great Western Ry. Co., 8 C. B. N.S. 368; Mar- 
Jell v. South Wales Ry. Co., 8 C. B. N.S. 525; and see Roberts v. 
Great Western Ry. Co.,4 C. B. N. 8.506; 27 L. J. C. P. 266; and 
Sharrod v. London and North-Western Ry. Co., 4 Tex. 580. 

Count against a railway company for not maintaining sufficient 
gates or stiles on a level crossing, under the Railways Cluuses Con- 
solidation Act, 1845 (8 & 9 Vict. c. 20, ss. 46, 61): Ellis v. London 
and South-Western Ry. Co. 2H. & N.424; 26 L. J. Ex. 349; see 
Fawcett v, York and North Midland Ry. Co.,16Q. B. 610; und see 
“* Negligence,” pust, p. 374. 


Count for not fencing a shaft of the defendant's mine in the plain- 
Uf s close, wherchy the plaintiff's horse fell in and was killed: Sybra 
v. White, 1 M. & W. 485; and see Groucott v. Williams, 32 L. é 
Q. B. 237. 


Ferry (c). 


Count for Disturbing the Plaintiff's Ferry. 


(Venue luca?.) That the plaintiff was possessed of an ancient ferry, 
called ferry, for the carriage [of foot-passengers and their 
goods] across the river ——, from to . taking for the car- 
riave of such [passengers and goods? across such ferry certain rea- 
sonable freights and ferryages ; and the defendant wrongfully dis- 
turbed the plaintiff in the possession of his said ferry by carrying 
divers [foot-passengers and their goods] for hire across the said 
river near to the said ferry of the plainnff; whereby the plaintiff 
has lost the profits of his said ferry. 

Like counts: Huzzey v. Fidd, 2 C. M. & R. 482; Peter v. Ken- 
dal, 6 BLO& C. 703; Pim v. Curell, 6 M. & W. 234; Blacketer v. 
Gillett, 09 C. B. 26; Giles v. Groves, 12 Q. B. 721; Newton v. Cu- 
bitt,i C. BL N.S. 627; 280. 3.0. P. 176; 31 Lb. 246. 














(a) As to the mode of describing the right see “Common,” ante, p. 285 ; 
“Ways,” post. Where the declaration described the ferry as to and from 
certain places across a river, and the right proved was for a ferry one way 
only, it was held that the allegation was divisible, and the plaintiff? was 
entitled to have the verdict entered for so much of the right as was proved. 
(Giles v. Grores, 12 Q. B. 721.) 
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FisHERY (a). 


Count for Trespass to the Plaintiff's Fishery. 


(Venue local.) That the defendant, on divers days and times, 
broke and entered the several fishery of the plaintiff in the river 
, and fished in the said fishery for fish, and chased and dis- 
turbed the fish therein, and caught, took, and carried away and 
converted to his own use divers quantities of the plaintiff's fish 
therein. 

Like counts: Smith v. Kemp, 2 Salk. 637; Richardson v. Mayor 
of Orford, 2 H. Bl. 182; Holford v. Bailey, 8 Q. B. 1000; 13 Jb. 
426; Mannall vy. Fisher, 5 C. B. N. 8S. 856; Aarshall v. Ulles- 
acater Steam Nav. Co., 3 B. & 8S. 732; 32 L. J. Q. B. 139. 





Count for injuring oyster beds of the plaintiff: Mayor of Col- 
chester v. Brooke. 7 Q. B. 339. 

Count for a trespass in throwing down a weir of the plaintiff ap- 
purtenant to his fishery: Williams v. Wileor, 8 A. & bE. 314. 


FIXTURES. 


Count for depriving the Plaintiff of Firtures (b). 


That the defendant for a long time wrongfully deprived the plain- 
tiff of the use and possession of the plaintiff's fixtures and goods, 
that is to say, lathes, machines, and machinery im and ntlixed to a 
foundry and premises at , Whereby the plaintiff lost the use 
and benefit of the said fixtures and goods and the advantages which 
he would otherwise have derived therefrom. 

A like count: London aud Westminster Loan and Discount Co. 
v. Drake, 6 C. B. N.S. 798; 28 L. J. C. PB. 297. 





Count by reversioner for injury to the reversion by removing fiz- 
tures, see** Reversion,” post, p. 394. 


(a) It seems that trespass will lie for breaking and entering a several 
fishery even in alieno solo. (Holford v. Bailey, 8 Q. B. 1000; 13 76. 426.) 
A “sole and exclusive fishery” is not a sufficient description of a several 
fishery (/b.). Trespass will lie for taking the plaintiff's fish. (/8.). 

(4) If the fixtures have not been removed they form part of the realty, 
and in an action for an injury to them the venue is local. If the fixtures 
have been removed and carried away, the plaintiff may sue for a wrongful 

| conversion ; see ante, p. 293, and see further as to fixtures, ante, p. 157. 
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Fravup (qa). 





Count for Fraud in selling Goods by a false Warranty. 


That the defendant, by fraudulently warranting a horse to be then 
sound, induced the plaintiff to buy the said horse from the defen- 
dant for £——, which the plaintiff paid to the defendant ; whereas 
the said horse was not then sound, as the defendant then well knew; 
whereby the said horse was of no use to the plaintiff, and he incurred 
expense in keeping it and in the resale of the same, and also a loss 
upon such resale. 








(a) Fraud.J—An action to recover damages arising from fraud will lie 
where the defendant has stated or represented as 2 matter of fact what is 
untrue, knowing it to be untrue, with intent to induce the plaintiff to 
act upon it, and has thereby induced the plaintiff to act upon it, to his 
loss. (Pasley v. Freeman, 3'T. R. 51; 2 Smith’s L. C. @th ed. 71; Lang- 
ridge v. Levy, 2 M.& W.519; ZLastwood v. Bain, 3 H. & N. 738; 28 LB. 
J. x.74; Behn v. Kemble, 7 C. B. N.S. 260; Bedford v. Bagshaw, 4 H. 
& N. 538; 29 L. J. Ex. 50.) Such action will not lie upon a statement 
made by the defendant without an intention of inducing the plaintiff to act 
upon it. (Way v. Hearn, 13 C. B. N.S. 292; 32 L. J.C. P. 84; Raw- 
lings v. Bell, 1 C. B. 951; Barley v. Walford, 9 Q. B.197; and see Free- 
man Vv. Couke, 2 Ex. 654.) And it seems that it will not lie upon a state- 
ment made by the defendant without knowing whether it is false or true, 
and with the intention of inducing the plaintiff to act upon it, if the de- 
fendant. believed it to be true. (Curnfoot v. Fowke, 6 M. & W. 358; Early 
v. Garret, 9 B. & C. 928; Evans v. Collins, 5 Q. B. 804; Shrewsbury v. 
Blount, 2M. & G. 475; Ormrod v. Huth, 14 M.& W. 681.) But if under 
the last-mentioned circumstances the defendant did not believe it to be true 
fhe action will lie. (Taylor v. Ashton, 11M. & W. 401, 415: Rawlins v. 
Wickham, 3 De G. & Jd. 304; 28 Ld. C188; Kraus v. Edmonds, 13 C. 
B. 777.) And the defendant is also responsible for false statements made 
through defect of memory. (S/n v. Croucher, 2 Gif 37; 29 L. J. C.. 
273.) <As to fraudulent conccalnent, see Horsfall vy. Thomas, 1H. & C, 
90; 31 L. J. Ex. 822; Heats v. Earl Cadogan, 10 C. B. 591; Hill vy. 
Gray, 1 Starkie, 434; and the cases cited post, p. 33-4. 

Upon an express warranty given on a sale, or where the contract of sale 
imphes a warranty, the declaration may be framed either upon the coutract, 
or upon the wrong; and in such case the defendant's knowledge of the 
defect: is imumaterial, and if Jaid in the declaration need not be proved. 
(Williamson v. Allison, 2 East, 416; Brown vy. Hdgington, 2 M. & G. 279; 
see forms upon the contract, “ Warranties,” ante, p. 263.) Where no war- 
ranty exists in the contract, but the contraet is induced by false representa- 
tions, known by the seller to be false, the action is grounded on the fraud 
and should be so framed. (Ormrod v. Huth, 14M. & W. 651; Meyer v. 
Everth, 4 Camp. 22.) The knowledge of the defendant is in such case es- 
sential to the cause of action. (Jb.; Freeman v. Baker, 5 B. & Ad. 797; 
see note to Pasley vy, Freeman, 2 Smith, L. C. 6th ed. 71.) A count for 
fraud should be joined with a count for a breach of warranty where it is 
doubtful whether a warranty can be proved. 

If a declaration discloses a state of facts upon which an action may 
be maintained without fraud, fraud need not be proved although it be 
alleged ; and the plaintiff may recover upon the-facts disclosed though 
fraud be alleged and disproved. (Swinfen v. Lord Chelmsford, 5 H. & 
N. 890, 921.) The words “ falsely and fraudulently’ may be struck out of 
a declaration provided there is left a good cause of action. (Per Parke, B., 


Thom v. Bigland, 8 Ex. 725.) 
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For Fraud in selling a Picture by a false Representation that it 
was painted by a certain Master. 


That the defendant, by fraudulently representing to the plaintiff 
that a certain picture was painted by ——, induced the plaintiff to 
buy the said picture for £ , which the plaintiff paid to the de- 
fendant; whereas the said picture was not nainted! by ——, as the 
defendant at the time of making the said representation and of the 
said purchase well knew ; whereby the plaintiff lost the said £——. 

Like counts: Milne v. Marwood, 15 C. B. 778; Power v. Bar- 
ham, 4 A. & E. 473; see Hill v. Gray, 1 Starkie, 434. 








Count for fraud in selling goods by a false representation that 
they corresponded with samples shown: Ormrod v. Huth, 14 M. & 
W. 651; Veyer v. Everth, 4 Camp. 22. 

For fraud in selling a cargo of wheat hy a fulse representation 
that it accorded with a report and sumples: Russell v. Nicolopulo, 
8 C. B. N.S. 362. 

For selling the cargo of a ship by a false representation that the 
ship was on its voyage: Risbourg v. Bruckner, 3 C. B. N.S. 812. 


Against a manufucturer for fruud in selling goods by a false 
representation that they were fit for a particular purpose: Jones v. 
Bright, 5 Bing. 533; and sce ante, p. 200, 

For fraud in selling an insufficient crane rope for a crane to raise 
casks of wine: Brown v. Edyinutun, 2 M. & G. 279. 

For fraud in selling a dangerous gun to be used by the purchaser 
and also his sons, ove of whom being injured by its bursting brought 
the action: Lanqridge v. Levy, 2 M. & W. 519; 4 2b. 337; and see 
Aa v. Wright, 10 M. & W. 109; Longmeid v. Holliday, 
6 Ex. 761. 





For fraudulently Concealing a Defect upon the Sale of a Horse to 
the Plaintiff. 


That the defendant was possessed of a horse which, as the defen- 
dant then well knew, was daca, and the defendant, by then frau- 
dulently concealing from the plaintiff that the said horse was dis- 
eased and representing to him that it was sound, induced the plain- 
tiff to buy the said horse for £ , Which the plaintiff paid to the 
defendant ; whereby the plaintiff lost the said 











Count for selling a ship as copper-Sastened, and fraudulently keep- 
tng it afluat to prevent an cramination of the boltum: Freeman y. 
Baker, 5 B. & Ad. 797. 

For selling a log of mahoqany hy fraudulently cancealing a defect : 
see Udell v. Atherton, 7 H. & N.172; 30 L. J. Ex. 387. 

For selling adiseased cow to the plai nti y fraudulently concealin~ 
hala was diseased: Mullett v. Mason, L. R. 1 C. P. 559; 35 L. * 

>. P. 299, 


For a fraudulent Misrepresentation of the Value of a Business, 
whereby the Plaintiff was induced to purchase tt. 


That the defendant kept a public-house, and there carried on the 
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business of a publican, and was possessed of a lease of the said 
house for an unexpired term of years, and of certain fixtures, goods, 
and stock in trade in the said house, and of the goodwill of the said 
business ; and thereupon the defendant, with the intent to induce 
the plaintiff to pirhase the said lease, fixtures, goods, stock in 
trade, and goodwill from the defendant for the price of £ , Te- 
presented to the plaintiff that the said public-house was then a free 
public-house, that is to say, that the sane was free from the control 
or interference of any particular brewer, and that the trade of the 
said public-house had been and then was £ per month, all retail 
over the counter; whereas the said public-house was not then a free 
public-house as aforesaid, and the trade of the said public-house had 
not been and was not then £—~— per month, all retail over the 
counter, as the defendant then well knew ; and the defendant by the 
said representation induced the plaintiff to purchase the said lease, 
fixtures, goods, stock in trade, and goodwill from the defendant for 
the price of £ , Which the plaintiff then paid to the defendant for 
the same ; whereby the said lease, fixtures. goods, stock in trade, 
and goodwill were of no use to the plaintiff, and he lost the said 
£——, and incurred expenses in carrying on the said business and 
in oe of the said lease, fixtures, goods, stock in trade, and 
roodwil). 
A like count: Roles v. Davis, 4 YW. & N. 4814; 28 L. J. Ex. 287. 

A like count for the sale of a business of a potato salesman by mis- 
representation of its ralue: Mummery v. Paul, 1 C. B. 316. 

Count for inducing the plaintiff to buy a public-house from a third 
purty hy false representations made hy the defendant respecting the 
Lusiness : Richardson v. Dunn, 8 C. BL N.S. 655; 30 L. J.C. P. 44. 











By the purchaser of land against the vendor for fraudulently repre- 
senting that the land was unincumbered : Sikes v. Wild, 1 B. & S. 
587; 47h, 421; 30 L. J. Q. B. 325; 32 Jb. 375. 

By the purchaser of a house against the vendor for fraudulent 
misrepresentation by his agent that the house was free from rates and 
taces: Fudler v. Wison, 3 QI B. 58; and see Cornfoot v. Fuwke, 6 
M.& W. 388. 


Count against a director of a mining company for fraudulent re- 
presentations made to the committee of the Stock Exchange, in order 
to get the shares of the company inserted in the afficial list of the 
committee, whereby the plaintiff was induced to purchase shares: 
Lane v. Bagshaw, 16 C0. B. 576; Bedford v. Bagshaw, 4 H. & N. 
538; 20 L. J. Kx. 59. 

Count against the directors of a bank for making a false report as 
to its prosperous condition, whereby the plaintiff was induced to take 
shares: Taylor v. Ashton, 11 M. & W. 401; Gerhard v. Bates, 2 
E. & B. 476; aad see re Royal British Bank, ex parte Nicol, 28 
L. J. C. 257; Scott v. Divon, 29 L. J. Ex. 62, n. 

Like counts against the directors of a mining company: Shrews- 
bury v. Blount, 2 M.& G. 475; Clarke v. Dickson, 6 C. B. N.S. 
453; 28 L. J.C. P. 225. 

Against directors of a company for falsely representing that they 
had authority to order the acceptance of a bill: Eastwood v. Bain, 
3H. & N. 738; 28 L. J. Ex. 74. 
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Against an insurance company for misrepresenting their mode of 
conducting business, whereby the plaintiff was tnduced to insure; 
Pontifex v. Bignold, 3 M. & G. 63. 


For inducing the plaintiff to sell goods for the defendant by mis- 
representing that he had authority to sell: Adamson v. Jarvis, 4 
Bing. 66. . 

For inducing the plaintiff to accept bills upon the security of good 
by the false representation of the defendant that he was the owner: 
of the qguods: Dyster v. Battye, 3 B. & Ald. 448. . 

For a false representation that the defendant had authority to ac- 
cept a bill for the drawee, whereby the plaintiff sued the drawee and 
Juiled to recover: Polhill v. Walter, 3 B. & Ad. 14. | 

For a false representation by the defendant that he had received 
goods for the plaintiff which the plaintiff had purchased, whereby 
the plaintiff was induced to pay the vendor: Coleman vy. Riches, 16 
C. B. 104. 


For a fraudulent: misreprescatation that a pattern which the 
platatiffi a printer of silks, wus using was a registered pattern, 
wherchy the plaintiff was induced to abstain from using it: Barley 
v. Walford, 9 Q. B. 197. : 

For fraudulently tnducing the plaintiff to use the trade marks of 
another manufacturer, whereby he was subjected toa Chancery suit 


ran njuaction: Divou v. Fawcus, 30 L. J. Q. B. 137. 


By the sheriffaaainst an attoracy whe had sued out a writ of ca. sa., 
Sor inducing the sheriff to take the wroug person: Evans v. Collins, 
5Q B. sos. 

By the sheriff against the execution creditor for pointing out the 
wrong aouds to be tuken under a fi. fa.: Humphrys v. Pratt, 5 


Bhgh, N.S. 154; Childers v. Wooler, 29 L. J. Q. B. 129. 


For fraudulently representing that a third Person might be trusted 
with Goods on Credit (a). 


That the defendant fraudulently represented to the plaintiff that 
G. H. then held a responsible situation, and was in good circum. 
>tances, and might safely be trusted with goods on credit ; whereas 
the said G. 27. did not then hold a responsible situation, and was 


ne LR LA I NE A NN TIT a en ee 


(a) By 9 Geo. IV. c.14(Lord Tenterden’s Act), 8. 6, “no action shall be 
brought whereby to charge any pergon upon or by reason of any misrepresen- 
tation or assurance made or given concerning or relating to the character, 
conduet, credit, ability, trade or dealings of any other person, to the intent 
or purpose that such other person may obtain eredit, mouey, or goods upon 
(sic), unless such representation or assurance ke made in writing, signed by 
the party to be charged therewith.” “A representation partly written sad 
partly verbal is suflicients if the written part formed a material part of the 
‘representation. (Tutfon v. Wade, 18 C. B. 3871; 256 L. J.C. P. 240; and 
see Clarke v. D.ckson, 6 C.B. N.S. 403; 28 1.3. C. P. 225.) It is not 
necessary to aver in the declaration that the representation was in writing, 
., that being merely required by stutute and a matter of evidence, —- 





ee on 
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net then in good circumstances, and could not then safely be trusted 
with goods on credit, as the defendant then well knew ; and the de- 
fendant by so representing as afvresaid induced the plaintiff to sell 
and deliver to the said G. H. goods on credit ; whereby the plain- 
tiff lost the price of the said goods, and incurred expense in endea- 
vouring to recover the same. 

Like counts: Pasley v. Freeman, 3 T. R. 51; 2 Smith’s L. C. 
6th ed. 71; Eyre v. Dunsford, 1 East, 318; Corbett v. Brown, 8 
Bing. 43; Tatton v. Wude, 18 C. B.371; 25 L. J.C. P. 240; Sheen 
v. Bumpstead, 1 H. & C.358; 32 L. J. Ex. 124. 


For inducing the plaintiff to lend money toa third party on the 
security of his promissory note only, by misrepresentations as to his 
credit and estate: Swann v. Phillips, 8 A. & E. 457; Turnley v. 
Macgregor, 6 M. & G. 46. 

Kor misrepresentations made by the defendant as to the credit o 
oo in which he was a partner: Devaur v. Steinkeller, 6 Bing. N. 

. 84. 

For inducing the plaintiff to employ an agent by giving him a false 
character: Foster v. Charles, 6 Bing. 396; 7 Bing. 105; to take a 
dishonest clerk: Wilkin v. Reed, 15 C. B. 192. 


GAaMR. 


See ‘‘ Shooting,” post, p.404. As to property in game, see ‘‘ Conver- 


sion, ante, p. 245. 


Hicuwars (a). 





Sce “ Nuisance,” post, p. 377; “ Ways,” p. 430. 


(a) Highways.J—The highways in England are now regulated by the 5 & 
6 Will. IV. c. 50, the 25 & 26 Vict. c. 61, and the 27 & 28 Vict. c. 101; 
which are called collectively “The Highway Acts,” and severally “ The 
llighway Act, 1835,” “The Highway Act, 1862,” and “ The Highway 
Act, 1863,” and are to be construcd together as one Act. (See 27 & 28 
Vict. c. 101, ss. 1, 2.) 

By the 5 & 6 Will. TV. c. 50, “The Highway Act, 1835,” s. 109, it is 
enacted, “that no action or suit shall be commenced against any person 
for anything done in pursuance of or under the authority of this Act until 
twenty-one days’ notice (which must now be a calendar month’s notice by 
the 5 & 6 Vict. c. 97) has been given thereof in writing to the justice, sur- 
veyor, oF person against whom such action is intended to be brought, nor 
after sufficient satisfaction or tender of satisfaction has been made to the party 
aggrieved, nor after three calendar months next after the facts committed 
for which such action or suit shall be so brought; and every such action 
‘shall be brought, laid, and tried where tho cause of action shall have arisen, 
and not in any other county or place ; and the defendant in such action or 
suit may plead the general issue, and give this Act and every special matter 
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HUNDREDORS. 


Coreen 


Commencement and conclusion of a declaration in an action against 
hundredors : see ante, p. 33. 

Actions against the inhabitants ofa hundred, under7 & 8 Geo. IV.c. 
31, to recover damages for an injury done to machinery, ete., felontously 
destroyed by persons riotously assembled: Lowe v. Hundred of Brox- 
teace, 3 B. & Ad. 550; Duke of Newcastle v. Brortowe, 4B. & Ad. 
273; Birley v. Salford, 11 M. & W. 391; and see as to proceedings 
against hundredors, Chit. Statutes, title, “* Hundred,” 2.Chit. Pr. 
12th ed. 1197. 


Hvspanp anv WIFE (a). 


in evidence at any trial which shall be had thereupon ; and if the matter 
or thing shall appear to have been done under or by virtue of this Act, or 
if it shall appear that such action or suit was brought before twenty-one 
days’ notice thereof given as aforesaid, or that sufficient satisfaction was 
made or tendered as aforesaid, or if any action or suit shall not be com- 
menced within the time before limited, or shall be laid in any other county 
than as aforesaid, then the jury shall find a verdict. for the defendant therein ; 
and if a verdict shall be found for such defendant, or if the plaintiff in such 
action or suit shall become nonsuit, or suffer a discontinuance of such ac- 
tion, or if upon any demurrer in such action judgment shall be given for 
the defendant therein, then and in any of the cases aforesaid such defendant 
ghall have costs as between attorney and client, and shall have such remedy 
for recovering the same as any defendant may have for his or her costs in 
any other case by law.” (See “ Nulice of Action,” post, Chap. VI.) 

No action will lie against a surveyor of highways appointed under the 
above Act for damages caused to an individual by the non-repair of the 
highway. (Young v. Davis, 7 H.& N. 760; 31 L. J. Ex. 250; and see 
Parsons v. St. Matthew, Bethnal Green, L. R. 3 C. P. 56.) 


(a) Husband and Wife.j—With respect to injuries to the person, or to 
the personal or real estate of the wife committed before the marriage, the 


, husband and wife must join in suing ; the husband cannot sue alone. If the 


wife sue alone, the defect can be taken advantage of only by a plea in abate- 


~ 


ment. (Milner vy. Milnes. 3 T. R. 627, 631.) 

With respect to injuries to the person of the wife during coverture, the 
husband and the wife must join in suing. The husband cannot sue alone 
for damages in respect of the injury to the wife; but may sue alone forthe 
damages cecasioned thereby to himself solely. If the wife sues alone, it is 
only matter for a plea in abatement. By the C. L. P. Act, 1852, 8. 40, 
“in any action brought by a man and his wife for un injury done to thie 
wife, in respect of which she is necessarily joined as co-plaintiff, the husband 
may add thereto claims im his own right ; and separate actions brought in 
respect of such claims may be consolidated, if the Court or a judge shall 
think fit; provided that, in the case of the death of either plaintiff, such 
eiut so far only as relates to the cnuses of action, if any, which do not sur- 
vive shall abate.” This section is not imperative, and after a recovery in‘ 
the joint action for the injury to the wife, the husband may bring a-sepa- 
rute action for his claim in hia own right in respect of the same injury. 
(Brockbank v. Whitehaven Junction Ry. Co., 7H. & N. 834; 31 L. J. Ex. 
349.) The claims which the husband may add in his own right are not 
lirited to those which arise consequentially from the injury to the wife. 
(Hemstead v. Phenix Gas-Light Co., 3H. & C. 745; 34 L. J. Ex. 108.) 
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A wife cannot sue in respect of any injuries to personal property com- , 
mitted during the coverture, as all such property vests in the husband ex- | 
clusively. The husband alone can sue for such injuries. (Chambers v. 
Donaldson, 9 East, 471; Boggett v. Frier, 11 East, 301; see Shingler v. 
Holt,7 H. & N. 65; 80 L. J. Ex. 322.) 

With respect to injuries done during coverture to the real property of 
which the husband and wife are seised, or to which they are entitled in right 
of the wife, the husband may sue alone, or the husband and wife may join 
in suing. (Bidgood v. Way, 2 B). 1236; 1 Ch. Pl. 7th ed. 84; Wallis v. 
Harrison, 5 M. & W. 142.) 

Upon the bankruptcy of the husband the assignees must join with the 
wife in suing upon causes of action in right of the wife which if vested in 
the husband would pass to the assignees, as for a conversion of the wife’s 
goods before marriage ; and the husband cannot join in the action. (Rich- 
bell y. Alexander, 10 C. B. N. 8. 324; 30 L. J. C. P. 268.) Nor can the 
assignees sue alone. (Sherrington v. Yates, 12 M. & W. 855.) 

Tu respect of wrongs done by the wife before the marriage, or wrongs 
done by the wife during coverture, the husband and wife ntust be jointly 
sued. (2 Wms. Saund. 47 u; 2019; Vine v. Saunders, 4 Bing. N.C. 96; 
Catterall v. Kenyon, 3 Q. B. 310.) They may be jointly sued for wrongs 
done by them jointly. (7b.; Keyworth v. Hill, 3 B. & Ald. 685.) The wile 
sued alone can object only by plea in abatement. 

A married woman is hable for all torts committed by her, including frauds; 
but when the fraud is directly connected with a contract with her, and is 
the means of effecting it and part of the same transaction, she is exempt 
from liability ; thus, an action will not lie against huaband and wife for a 
fraudulent representation by the wife that she was unmarried, whereby the 
plaintiffs were induced to take her promissory note. (Liverpool Adelphi 
Loan Ass. v. Fairhurst, 9 Ex. 422.) Where the wife fraudulently repre- 
sented that a bill was accepted by her husband, whereby the plaintiff was 
induced to discount it, the Court was equally divided as to the action. 
(Wright v. Leonard, 11 C. B. N.S. 258; 30 L. Jd. C. P. 365.) 

As to the position of a married woman and her rights and liabilities in 
eases of judicial separation under the 20 & 21 Vict. c. 85, see ante, p. 
173 n., where ss. 21, 25, and 26 of that Act are cited. 

By the 21 & 22 Vict. c. 108, s. 7, it is enacted, “ that the provisions con- 
tained in this Act and in the said Act 20 & 21 Vict. c. 85, respecting the 
property of a wife who has obtained a decree for judicial separation or an 
order for protection, shall be deemed to extend to property to which such 
wife has beeome or shall become entitled as executrix, administratrix, or 
trustee since the sentence of separation or the commencement of the deser- 
tion (as the case may be), and the death of the testator or intestate shall be 
deemed to be the time when such wife became entitled as executrix or ad- 
ministratrix.”” 

By s. 8 it is enacted, “that inevery casein which a wife shall, under this 
Act, or under the said Act 20 & 21 Vict. c. 85, have obtained an order to 
protect her earnings or property, or a decree for judicial separation, such 
order or decree shall, until reversed or discharged, so far as necessary for 
the protection of any person or corporation who shill deal with the wife, 
be deemed valid and effectual; and no discharge, variation, or reversal of 
such order or dearee shall prejudice or affect any rights or remedies which 
any person would have had in case the same had not been so reversed, 
varied, or discharged in respect of any debts, contracts, or acts of the wife 
incurred, entered into, or done between the times of the making such order 
or decree and of the discharge, variation, or reversal thereof, and property 
of or to which the wife is possessed or entitled for an estate in remainder 
or reversion at the date of the desertion or decree (as the case may be) 
shall be deemed to be included in the protection given by the order or de- 
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Husband for enticing away his Wife (a). 


That G. B. was and is the wife of the plaintiff, and the defendant, 
well knowing the same, wrongfully enticed and procured the said 
G. unlawfully and without the consent and against the will of the 
plaintiff to depart and remain absent from the house and society of 
the plaintiff; whereby the plaintiff lost the society and services of 
the said G. 

A like count: Winsmore v. Greenbank, Willes, 577. 


By Husband for wrongfully harbouring his Wife (a). 


That G. B. was and is the wife of the plaintiff, and unlawfully 
and without the consent and against the will of the plaintiff departed 
from the house and society of the plaintiff; and the defendant, well 
knowing the premises, wrongfully and without the consent and 
against the will of the plaintiff received, harboured, and detained 
the said G., and refused to deliver her to the plaintiff, although re- 
quested by the plaintiff so to do; whereby the plaintiff lost the so- 
ciety and services of the said G. 


Count by Husband and Wife {for a Trespass to the Wift) with a 
Count by the Husband in his own right for Damages sustained 
Srom the same (Trespass}|. (Ante, p. 338, un. (@).) 


(Commence with the form, ante, p. 22.) That the defendant {as- 
saulted and beat the said C., then ae the wife of the said A. B.]; 
whereby she became sick and wounded and permanently disabled, 
aud suffered great pain for a long time. And the plaintiff, A. B., 
also sues the defendant for [that the defendant committed the tres- 
pass or trespasses, oy grievance v7 grievances] in the first count 
mentioned as therein alleged ; whereby the said A. B. lost the com- 
fort and services of the said C. for a long time, and will be perma- 
nently deprived thereof. and incurred expense in nursing her and 
for medical attendance [conclude us in the form, ante, p. 22). 


By husband and wife for an injury to the wife arising from the 
defendant leaving an open cellar near a public highway, with a count 
by the husband alone for the dumage sustained in his own right: 
Stone v. Jackson, 16 C. B. 199. 


The separation of husband and wife, except under a judicial separation, 
makes no difference with respect to the joinder of husband and wife as 
parties to actions. (Head v. Briscoe, 5 C.& P. 484.) Upon a divorce @ 
tineulo matrimonit, the disability of the wife to sue or be sued alone 
ceases, and the husband ceases to be liable for wrongs previously committed 
by her. (Capel v. Powell, 17 C. B. N.S. 743; 34 L. J. C. P. 168.) 

(a) By the 20 & 21 Vict. c. 85, s. 59, ““no action shall be maintainable 
in England for criminal conversution.” The above counts for enticing 
away and harbouring a wife disclose entirely distinct causes of action from 
the old action for criminal conversation, and are not affected by the above 
provision. Where the defendant harbours the wife from motives of hu- 
manity, the action will not lie. (Philp v. Squire, Peake, 115; Berthon v. 
Cartwright, 2 Esp. 480.) 
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Count against husband and wife for an assault committed by the 
wife: Pursell v. Horn, 8 A. & E. 602. 


Counts by and against husband and wife for conversion of goods : 
see “ Conversion,” ante, p. 296. 


IMPRISONMENT. 





See “ Trespass to the Person,” post, p. 418. 


INFANTS - 





See ante, pp. 23, 24; post, Chap. V, “ Infancy. 


INJUNCTION (a). 


ee 


Claim of a Writ of Injunction in an ordinary Case. 


(At the conclusion of the declaration, after the words and the 
plaintiff claims £——, add the claim of an injunction, according to 
the facts, which may be as follows or to the like effect:) And the 





(a) Claim of a Writ of Injunction under the C. L. P. Act, 1854.)—By s. 
79, “in all cases of breach of contract or other injury, where the party 
injured is entitled to maintain and has brought an action, he may claim a 
writ of injunction against the repetition or continuance of such breach of 
contract or other injury, or the committal of any breach of contract or 
Injury of a Jike kind arising out of the same contract, or relating to the 
same property or right ; and he may also in the same action include a claim 
for damages or other redress.” By 8. 81 the proceedings in such action 
shall be the same, as nearly as may be, and subject to the like control as the 
proceedings in an action to obtain a mandamus under the provisions of 
the Act. (See post, p. 396.) As to the practice under these provisions, see 
2 Chit. Pr. 12th ed. 1118-1121; Chit. Forms, 10th ed. 646. The above 
sections do not apply to actions of ejectment. (Baylis y. Legros, 2 C. BLN. 
8.316; 26LJ.C. P. 176.) 

The following form of indorsement on a writ of summons of a claim of 
a writ of injunction under the statute is given by the R. M. V. 1854, sched. 
36 :— 

“ The plaintiff intends to claim a writ of injunction to restrain the defen- 
dant from | /ere state concisely for what the writ of injunction is required, as 
for example, thus: ‘felling or cutting down any timber or trees standing, 
growing, or being in or upon the land and premises at , in the county 
of ——, und from committing any further or other waste or spoil in or upon 
the said land or premises']. And take notice, that in default of the defen- 
dant’s entering an appearance as within commanded, the plaintiff may, 
besides apocedting to judgment and execution for damages and costs, apply 
for and obtnin such writ.” 

By the C. L. P. Act, 1860, s. 32, it is enacted, that “in all cases iu which 
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laintiff also claims a writ of injunction to restrain the defendant 
fon the continuance and repetition of the injuries above com- 
lained of, and the committal of other injuries of a like kind re- 
ating to the same right. 





a writ of mandamus or of injunction is issued under the provisions of 

The Common Law Procedure Act, 1854,’ sueh writ shall, unless other- 
wise ordered by the Court or a judge, in addition to the matter directed to 
be inserted therein, command the defendant to pay to the plaintiff the costs 
of preparing, issuing, and serving such writ; and payment of such costs 
may be enforced in the same manner as costs payable under a rule of court 
are now by law enforceable.” (See Grindley v. Booth, 3 WU. & C. 669; 34 
L. J. Ex. 135.) 

By s. 33, “ Writs of injunction against a corporation may be enforced 
either by attachment agninst the directors or other officers thereof, as 
in the case of a mandamus, or by wrt of sequestration agamst their pro- 
perty and effects, to be issued in such form and tested and returnable 
in like manner as writs of execution, and to be proceeded upon and exe- 
cuted in like manner as writs of sequestration issuing out of the Court of 
Chancery.” 

The claim for an injunction in the declaration is inserted merely by way 
of notice of the plaintiff's intention to claim 1f, and cannot be pleaded to ; 
the plaintiff, if suecessful in the action, is not entitled to the writ of injune- 
tion as a matter of course, but must make a substantive application for if, 
when the defendant may show cause why it should not issue. (Booth v. 
Taylor, L. R. 1 Ex.51.) But if the claim be made in a case in which the 
writ cannot be issued, it is bad and informal, and may be met by demurrer. 
(Zb.; see Bilke v. Londou, Chatham, and Dover Ry, Co. 3 UW. & C. 95; 33 
L. J. Ex. 206; Curnes v. Nisbett, 7 UH. & N. 158, 778.) 

Where by the terms of a contrnet it is stipulated that a certain sum shall 
be payable upon a breach as liywdated damages, the plaintiff cannot sue for 
such liquidated damages and also claim an injunction against the breach ; 
but he might sue for unliquidated damages, and also claim an injunction. 
(Carnes _v. Ash ae CM. & N158, 778; 30 L, J. Ex. 348.) The plaintiff 
in ‘a action of detinue foF photographs belonging to iim which ‘lie defen- 
dant had copied, was held entitled to recover his goods or their value, and 
also to have an injunction to restrain the defendant from using them by 
multiplying and selling copies of them. (Afayall v. Highey, 1 H. & C. 148; 
31 L. J. Ex. 329.) 

In some recent decisions in Chancery, the following principles have been 
laid down as to granting injunctions :—that the Court will not, in general, 
grant a mandatory injunction where damages are an adequate remedy (Jsen- 
berg vy. East India House Estate Co., 33 L. J.C. 392 ; Johnson v. Wyatt, 2 
De G.J.& 38.18; 33 L. J.C. 394); that the Court will not, as a general rule, 
grant an injunction against a nuisance which is temporary and occasional 
only (Swaine v. Great Northern Ry. Co., 33 L. J. C. 399) ; that the Court 
may grant relief by way of injunction, notwithstanding the injurious act 
was completed before the injunction was asked for, as where a right of way 
had been stopped, or light obstructed by a wall or other building (Dureld 
v. Pritchard, L. R.1 Ch. Ap. 244; see Jessel v. Chaplin, in Ex. 2 Jur. 
N.S. 931; 4 W. R. 610.) And see gonerally Drewry on ‘ Injunctions.’ 

The Court of Chancery has jurisdiction to award damages under Sir H. 
Cairns’s Act, 21 & 22 Vict. c. 27, but it is discretionary with the Court 
whether it will do xq or leave the plaintiff to obtain them at law (Swaine v. 
Great Northern Ry. Co., 33 L. J.C. 399; Durell vy. Pritchard, L. R. 1 
Ch. Ap. 244); and the Court may award damages under that Act, notwith- 
standing it refuses an injunction (Swaine v. Great Northern Ry. Co., supra). 

See further as to injunctions, post, ‘ Lights,” p. 347. 
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Claim of a Writ of Injunction in an Action for the Infringement 
of a Patent or of a Copyright (a). 


(At the conclusion of the declaration, after the words and the 
laintiff claims £ , add,) And the plaintiff also claims a writ of 
Injunction to restrain the defendant from a continuance and repeti- 
tion of the said injury, and the committal of any injury of a like 
kind by the defendant relating to the said patent Ue copyright]. 
Claim of an injunction to restrain the infringement of a patent : 
a v. Symes, 15 C. B. 362; Hills v. London Gas Light Co., 5 
- & N. 312. 





Claim of an injunction to restrain the continuance of a nuisance 
in carrying on a norwwus trade: De la Rue v. Fortescue, 2H. & N. 
824; 26 L. J. Ex. 339. 

Claim of an injunction to restrain the defendant from continuing 
to obstruct the lights of the plaintiff by a wall: Jessel v. Chaplin, 
2 Jur. N.S.931; 4 W. R. Ex. 610. (4) 

Claim of a writ of injunction to restrain the defendant from print- 
ing copies of the plaintiff's photographie negatives: Mayall v. Hig- 
bey, 1 H. & C. 148 ; SCL. 5 Ey, 329), z : 


INNKEEPER (c). 


Against an Innkeeper for refusing to Lodge the Plaintiff. 


That the defendant was an innkeeper and kept a common inn for 
the accommodation of travellers, and the plaintiff then being a tra- 
veller’came to the said inn and required the defendant to receive 
and lodge the plaintiff as a guest im the said inn then and during 
the night then next ensuing, and the defendant had sufficient 
room and accommodation in the said inn to receive and lodge the 
plaintiff therein as a guest then and during the said night, and the 

laintiff was then ready and willing and offered tiie defendant to pay 
im. a reasonable sum of money for such lodging, of all which pre- 
mises the defendant then had notice; yet the defendant did not nor 
would receive and lodge the plaintiff as a guest in the said inn then 





(a) By the Patent Law Amendment Act, 1852, 15 & 16 Vict. c. 83, s. 42, 
iv any action in any of the superior courts at Westminster for the infringe- 
ment of letters-patent, the Court may, on the application of the plaintiff or 
defendant respectively, make such order for an injunction, inspection, or 
account, und give such directions respecting the same as to such Court may 
seem fit. As to the mode of proceedings under this section, see Gittins v. 
Symes, 15 C. B. 362; and see post, “ Patents,” p. 385. 

(4) It was held in this case that the injunction might be granted, although 
the effect of it was to compel the detendant to take down the wall. 

(ec) By the custom of the realm an innkeeper is bound to, receive a guest 
at any Jour of the day orpight, provided OMe Busse ONSTS himselfin proper 

to be received Nnfothe i, Gnd is ready to pay for his aééony- 
_ and there is room to accommodutS-“hiii- CFCs. Knight, 8 M. 
W. 269 ; “ov. Tvens 7 C. ©. D353 Wawlhorn v. Hammond, 1 ©. & XK. 
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and during the said night, whereby the plaintiff was obliged to pro- 
cure a lodging elsewhere, and was put to inconvenience and ex- 


pense. 
Like counts: Fell v. Knight, 8 M.& W. 269; Hawthorn v. Ham- 
mond, 1C. & K. 404. 





Count by a Guest against an Innkeeper for the Loss of Goods (a). 


That the defendant was an innkeeper and kept a common inn for 
the accommodation of travellers, and the plaintiff as and being a 
traveller was received into the said inn by the defendant, and brought 
into the said inn as such traveller a carpet-bag of the plaintiff con- 


(a) An innkeeper at the common law is not an insurer of the goods of 
| his guests, but is liable only for negligence or default in keeping the goods 
i by himself or his servants. (Calye’s Case, 8 Co. Rep. 32; 1 Smith’s L. C. 
* 6th ed. 105; Darson v. Chamney, 5 Q. B. 164.) The loss of the goods is 

presumptive evidence of such negligence, which it lies upon the innkeeper 
‘to rebut. He may do this by showing that the loss happened by the neg- 
ligence of the guest, or by the act of God or the Queen’s enemies. (Rich- 
mond v. Smith, 8 B.& C.9; Armistead v. Wilde, 17 Q. B. 261; Morgan 
v. Ravey, 6H. & N. 265; 30 L. J. Ex. 131.) In order to exonerate the 
innkeeper, the negligence of the guest must have occasioned the loss in such 
a way as that the loss would not have happened if the guest had used the 
ordinary care that a prudent man might reasonably be expected to take 
under the circumstances. (Cashill v. Wright, 6 E. & B. 891,900.) The law 
implies a promise on the part of the innkeeper to take care of the goods of 
his guest according to his common law duty, and a count against him for 
loss of the goods may be framed either in tort as above or upon such pro- 
‘mise. (Morgan v. Ravey, 6 H. & N. 265; 30 L. J. Ex. 131.) 

The law casts no obhizution on «a lodging-house keeper to take care of the 
goods of his lodgers. (Holder v. Suulby, 8 C. BL. N.S. 204; 29 L. J.C. P. 
246.) 

By the 26 & 27 Vict. c. 41, 8. 1, it is enacted that “no innkeeper shall, 
after the passing of this Act, be liable to make good to any gue-t of such 
innkeeper any loss of or injury to goods or property brought to hia inn, not 
being a horse or other live animal, or any gear appertaining thereto, or any 
carriage, to a greater amount than the sum of £80, except in the following 
cases (that is to say) :— 

(1.) Where such goods or property shall have been stolen, lost, or injured, 
through the wilful act, default, or neglect of such innkeeper, or any 
servant in his employ : 

2.) Where such goods or property shall have been deposited expressly 

for safe custody with such innkeeper : 

Provided always that in case of such deposit it shall be lawful for such 
innkeeper, if he think fit, to require as a condition of his liability that such 
goods or property shall be deposited in a box or other receptacle fastened 
and scaled by the person depositing the same.” 

By s. 2, “if any innkeeper shall refuse to receive for safe custody as 
before mentioned any goods or property of his guest, or if any such guest 
shall, through any default of such innkeeper, be unable to deposit such 
goods or property as aforesaid, such innkeeper shall not be entitled to the 
benefit of this Act in respect of such goods or property.” 

By s. 3, “every innkeeper shall cause at least one copy of the first 
section of this Act printed in plain type, to be exhibited in a conspicuous 
part of the hall or entrance to his inn, and he shall be entitled to the benefit 
of this Act in respect of such goods or property only as shall be brought to 
his inn while such copy shall be 60 exhibited.”’ 
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taining goods of the plaintiff, and the said bag and its contents were 
then and thence until and at the time of the loss hereinafter men- 
tioned within the said inn, and the plaintiff during all that time 
abided as a traveller and guest in the said inn; yet the defendant 
did not keep the said bag and its contents safely and without dimi- 
nution or loss, but the defendant and his servants so negligently con- 
ducted themselves in that behalf, that the said bag and its contents 
were by and through the default of the defendant and his servants 
in that behalf, wrongfully taken and carried away by some person 
to the plaintiff unknown, and are lost to the plaintiff. 

Count for an injury done to the plaintiff’s horse while in the stable 
of the innkeeper : Dawson v. Chamney, 5 Q. B. 164. 





Count, framed in contract, against the executor of a deceased inn- 
ae a bad i loss of goods: Morgan v. Ravey, 6 H. & N. 265; 30 
wd. Ex. : 


JUDGE (a.) 
—_~>—- 


JUSTICE OF THE PEaceE (8). 





Count against Justices for Imprisonment. 


(Venue local.) That the defendants were justices of the peace in 
and for the county of , and the defendants purporting and as- 
suming to act as such justices, but without any jurisdiction or au- 
thority in that behalf, caused the plaintiff to be assaulted and impri- 








— 





(a) No action will lie against a judge for an act within his jurisdiction, 
although if may be irregular or founded on an erroneous judgment. (Calder 
v. Halket, 3 Moore, P. C. 28; Dieas v. Lord Brougham, 6 C. & P. 249; 
Kemp v. Neville, 10 C. B. N.S. 523; 31 L. J. C. P. 158; and see the cases ‘ 
there cited.) But a judge of a court of limited jurisdiction is lable to an 
action of trespass for an act done by his authority for which he had no 
jurisdiction. (Houlden v. Smith, 14. Q. B. S11; Carratt v. Morley, 1 Q. B. 
18; Beaurain y. Scott, 3 Camp. 388; per Parke, B., 3 Moore P. C. 28, 
77) ; and such judge ia responsible for mistakes of law respecting his 
jurisdiction ; but is justified in determining his jurisdicfion upon fhe facts 
as tliey appear before him, although they may subsequently be found to 
be false. (Lowther v. Earl Raduor, 8 East, 113; Houlden v. Sith, 14 Q. 
B. 841, 852; and see Pease v. Chaytor, 1 B. & 8. 658; 31 L. J. M.1; 32 
Ib. 123.) 

The judge of a court is not answerable for the wrongful acts or defaults 
of the ministerial officers of the Court in executing the commands of the 
Court. (Holroyd v. Breare, 2 B. & Ald. 473; Zunno v. Morris, 2C. M. & 
R. 298.) 

In an action of trespass against a judge for an act done by his command, 
the want of jurisdiction must be shown by the plaintiff under an issue 
raised by the plea of nof guilty at common Jaw, and tid Special plea is neces- 
eary. (Calder v. Halket, 3 Moore, P. C. 28, 76; Dicas v. Lord Brougham, 
60. & P. 249; Houldenv. Smith, 14 Q. B. 841 ; and see Buron v. Denman, 
2 Ex. 167.) 

As to the liability of a judge for defamatory words, see ante, p. 303, n. 

As to actions against justices of the peace, see infra. 


(6) By the Act 11 & 12 Vict. c. 44, to protect justices of the peace in the 
Q 3 


346 Counts in Actions for Wrongs. 


soned, and to be kept and detained in custody until payment by him 
of a sum of £ —, which the defendants had adjudged the plaintiff 
to pay under and by virtue of a certain conviction before them, made 
by them without any jurisdiction or authority in that behalf, and 
which said conviction was afterwards quashed in due form of law 
upon the appeal of the plaintiff against the same; whereby the 

laintiff was compelled to pay the said sum of £—— in order to 
febaeate himself from the said imprisonment and custody, and was 
also put to great costs and charges in and about appealing against 
the said conviction, and procuring the same to be quashed. 

Count against a justice of the peace for a malicious conviction: 
Kirby v. Simpson, 10 Ex. 358; Gelen v. Hall, 2 H. & N. 379; 27 
L. J. M. 78. 

Against a justice of the peace for maliciously procuring the plain- 
tiff to be arrested on a charge of assault and committing him for trial: 
Laylor x. Nesfield, 3 E. & B. 724. 

Count against Justices for seizing plaintiff's goods under a distress 
warrant for church rates after notice to dispute the validity of the 


rate: Peasey. Chaytor, 1 B. & 8. 658; 31 L. J. M. 1; 32 7b. 121. 


LANDLORD AND TENANT. 


TD 


See “ Distress,” ante, p. 316: “ Replecin,” post, p. 393;  Povesaten ” 


execution of their duty, it 1s enacted, (s. 1.) “that every action against any 
justice of the peace for any act done by him in the execution of his duty 
as such justice, with respect to any matter within his jurisdiction as such 
justice, shall be an action on the ense as for a tort ; and in the declaration 
it shall be expressly alleged that such act was done maliciously and without 
reasoypble and probable rau » and if, at the trial oMany such action, upon 
the general issue being pledtded, the plaintuf shall fail to prove such allega- 
tion he shall be nun-suit, or a verdict shall be given for the defendant.” 

By s. 2, “ For any act done by a justice of the peace in a matter of which 
by law he has not jurisdiction, or in which he shall have excecded his juris- 
diction, any person injured thereby, or by any act done under any conviction 
or order made or Warrant Issued by such justice in any such matter, may 
maintain an action against such justice in the same form and in the same 
case ag he might have done before the passing of this Act, without making 
any allegation in his declaration that the act complained of was done ma- 
liciously and without reasonable and probable cause ; provided neverthe- 
less, that no such action shall be brought for anything done under such 
conviction or order until after such conviction shall have been quashed, 
either upon appeal or upon application to Her Majesty's Court of Queen’s 
Bench ; nor shall any such action be brought for anything done under any 
such warrant which shall have been issued by such justice to procure 
the appearance of such party, and which shall have been followed by a 
conviction or order in the sume matter, until after such conviction or 
order shall have been so quashed as aforesaid; or if such last-mentioned 
warrant shall not have been followed by any such conviction or order, or if 
it be a warrant upon an information for an alleged indictable offence, never. 
theless if a summons were issued previously to such warrant, and such 
summons were served upon such person, either personally or by leaving the 
same for him with some person at his last or most usual place of abode, and 
he did not appear according to the exigency of such summons, in such case 

. no such action shall be maintained against such justice for anything done 
‘under such warrant.” 
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p. 394; ‘* Waste,” p. 423; as to the Liability of a landlord for nui- 
sances arising out of premises demised by him, see post, p. 380. 


—p~— 


Lisey. See “ Defamation,” ante, p. 301. 


Licuts. 


For Obstructing the Plaintiff's Windows (ca). 


(Venue local.) That the plaintiff was possessed of a dwelling-house, 
and was entitled to have the light and air enter therein through a 





Magistrates are not liable for acting erroneously in point-of law in matters 
within their jurisdiction, unless they act maliciously and without reasonable 
and probable cause; and the declaration must then be framed according to 
the first section of the above statute. (Sommerville v. Mirehouse, 1 B. & S. 
652.) They are liable for acts done without jurisdiction ; and the deelara- 
tion need not charge such acts as done maliciously and without reasonable 
and probable cause. (ease v. Chaylor, 1 B. & S. 658; 31 L. J. M.1; 32 
£6,121.) They are not hable for a wrong decision as to jurisdiction unless 
they have proceeded without reasonable and probable cause. (Zé.) 

By s. 8, “No action shall be brought against any justice of the peace for 
anything done by him in the execution of his office, wiless the same be 
commenced within six. calendar months next after the act complained of 
had been committed” (See pust, Chap. VI, “ Limitations.” ) 

By 8. 9, “ No action shall be commenced against any such justice of the 
peace yntil one calendar month at least after a notice in writing of such 
intended action shall have been delivered to him, or left for him at his usual 
place of abode, by the party intending to commence such action, or by his 
attorney. or agent, in which said notice the cause of action, and the Court 
in which the same is intended to be brought, shall be clearly and explicitly 
stated; and upon the back thereof shall be indorsed the name and place of 
abode of the party so intending to sue, and also the name and place of 
abode or of business of the said attorney or agent, if such notiee have 
been served by such atturney or agent.” (See post, Chap. VI. “ Notice of 
Action.’’) 

By s. 10, the venue shall be laid in the county where the act complained 
of was committed ; and the defendant may plead the general issue by sta- 
tute. (See post, Chap. V1, “ General Issue.”) 

By 5.11, he may tender amends. (See post, Chap. VI, “ Zenrder of 
Anends.”’) 

See further as to actions against justices, 2 Chit. Pr. 12th ed. 1269; 
Chit. Forms, 10th ed. 736; and see counts im trespass, post, p. 413. 

(2) By the Prescription Act, 2 & 3 W.1V.c¢. 71, 8. 3, it is enacted, 
“That when the access and use of light to and for any dwelling-house, 
workshop, or other building shall have been actually enjoyed therewith for 
the full period of tweyty years without interruption, tht right thereto shall 
be deemed absoluté and nidefcasible, any local usage or custom to the 
contrary notwithstanding, unless it shall appear thni the same was enjoved 
by some consent or agreement made or given for that purpose by deed or 
writing.” 

As to the period here prescribed and the mode of pleading the right, 
see as. 4 and 5, cited ante, “ Common,” p. 285. 

The custom of the City of Loudon, authorizing the building ov ancient 
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certain window in the said dwelling-house ; and the defendant pre- 
vented and obstructed the light and air from entering through the 





foundations so as to obstruct a neighbour's ancient lights, is abolished by 
the me enactment. (Salters Co. v. Jay, 3 Q. B. 109; Merchant Taylors 
Co. ruscott, 11 Ex. 855; 25 L. J. Ex. 173.) 

ay ae to the passage of air for the use of a windmill is a within the 
statute and cannot be acquired under it. (Webb v. Bird, 10 C. B. N.S. 
268; 18 7b. 841; 30 L. J.C. P. 384; 31 Fb. 335.) 

The right to light may be acquired by one tenant as against another 
tenant of lund under the same landlord. (Frewen v. Phillips, 11 C. B. N. 
S.449; 30 L. J.C. P. 856; see Danie/ v. Anderson, 31 L. J.C. 610.) 

' The Metr opolitan Building Act enabling the owner to rebuild a party- 
"wall, on making good all damage, does not authorize him in so doing to 
obstruct the ancient lights of the adjoining owner. (Crofts v. Haldane, L. 

:R.2Q. B.194; 36 Lod: Q. B. 85.) 

It was formerly held that if the plaintiff altered or enlarged his lights, 
or added new ones, the defendant might obstruct them wholly, and the 
plaintiff had no remedy until he had reduced his lights to the original 
form and number. (Garritt v. Sharp, 3 A. & E. 325; Renshaw v. Bean, 
18 Q. B. 112; oo v. Russell, 26 L. Jd. Ex. 34; Hutchinson vy. Cope- 
stake,8C. BLN oe gt B. N.S. 863; 31 L.J.C.P.1 19; Jones v. 
Tapling, 12 C. BL N.S. 826; 31 L. I. CP. 110; Bincekes vy. Pash, 11 C. 
B.N.S. 324; 31 iC J.C. P.121; Weatherly v. Ross, 1H.& M. 319; 32 
L. J. C. 128.) But this doctrine a overruled ; and it is now held that ifa 
person opens new lights or alters and enlarges old ones, the adjoming pro- 
prietor is entitled to obstruct the new lights or alterations only, and in so 
doing he is not entitled to obstruct the original lights, though he cannot 
otherwise obstruct the new ones. (Tapling v. Jones, 11 H. L. C. 290; 34 
L. J. C. P. 342.) 

The owner of ancient lights may improve his light through the old aper- 
tures, provided he docs not increase them, as by altering or removing the 
window frames and bars. (Turner v. Spooner, 1 Drew & Sm. 467; 30 L, 
J.C. 801; Cooper v. Hubbuck, 30 Beav. 160; 31 L.3.C.123) The right 
to ancient lights is abandoned or extinguished by closing them up with 
the intention of abandoning them. (Moore v. Rawson, 3 BK. & C. 332; and 
see Jones v. Tapling, 11 C. B. N.S. 289; 31 L. J. C. P1110; Stokoe v 
Singers, 8 E. & B. 31; and as to abandonment of rights see Crossley v. 
Lightowler, L. R. 3 hq. 279; 2 Ch. Ap. 4738.) 

Vhe plaintiff, whether tenant or reversioner, may maintain repeated 
actions so long as the obstruction continues (Shadwell v. Hutchinson, 2 
B. & Ad. 97; Battishill v. Reed, 18 C. B. 696; 25 LE. J.C. P. 290); or 
claim au injunction. (Jessel v. Chaplin, 4 W. R. 610; 2 Jur. N.S. 981.) 

An injunction will be granted where the obstruction materially inter- 
feres with the use and enjosment of premises, but not for slight obstrue- 
tions, having regard to the situation of the premises. (Clarke v. Clark, 
L. R.1 - h. Ap. 16; 35 L. J.C. 151; Robson v. Whittingham, L. R.1 Ch. 
Ap. 442; 35 L. J. C. 227; Dent v. Auction Mart Co., L. R. 2 Eq. 238; 
Martin vy. Headon, L, R. 2 Eq. 425; Durell v. Pritchard, L. R.1 Ch. Ap. 
244; 35 L. J.C. 223.) 

The Court will not in an ordinary case restrain the erection of a build- 
ing the height of which above an ancient light is not greater than the dis- 
tance from the light. (Beadel vy. Perry, L. BR. 3 Kq. 465.) 

The right to hght is not restricted to the quantity made use of for pre- 
sent purposes fhere a right to a greater quantity has been previously ac- 
quired ; but an injunction will not be granted against possible future in- 
jury though an action might lie for the obstruction. (Yates v. Jack, L. R. 
1 Ch. Ap. 295; see Martin y. Goble, 1 Camp. 320, 323; Jackson v. Duke 
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said window into the said dwelling-house by erecting a wall [or by 
keeping and continuing a wall before then wrongfully erected] near 
to the said window, whereby the said dwelling-house has been ren- 
dered dark, unwholesome, and of less value, and the plaintiff has 
incurred expense in opening other windows to obtain hght and air 
in the said dwelling-house. [ The plaintiff may also claim an injune- 
ton under the C. L. P. Act, 1854, ante, p. 341 (Jessel v. Chaplin, 4 
W.R. 610; 2 Jur. N. S. 981).] 

Like counts: Flight v. Thomas, 11 A. & E. 688; Wells v. Ody, 
1M. & W. 452; Merchant Taylors Co. v. Truscott, 11 Ex. 835; 
25 L. J. Ex. 173; Glave v. Harding, 27 L. J. Ex. 286; Wale v. 
Westminster Palace Hotel Co.,8 C. B. N.S. 276; Davies v. Mar- 
shall,10 C. B. N.S. 697; 31 L. J. C. P. 61; White v. Bass, 7 H. 
& N. 722; 31 L. J. Ex. 283. 


By a Reversioner for an Obstruction to Light. 


(Venue local.) That a dwelling-house was in the possession of G. 
Hf. as tenant thereof to the plaintiff, the reversion thereof then be- 
longing to the plaintiff, in which said dwelling-house there of right 
were and still ought to be divers windows, through which the light 
and air of right ought to have entered and still ought to enter into 
the said dwelling-louse ; yet the defendant prevented and obstructed 
the light and air from entering through the said windows into the 
said dwelling-house, by erecting a wall near to the said windows ; 
whereby the said dwelling-house was rendered dark, unwholesome, 
and of Jess value, and the plaintiff was injured in his reversionary 
estate therein. 

Like counts: Turner v. Sheffield and R. Ry. Co.. 10 M. & W. 
425; Salters’ Co. v. Jay, 3 Q. B.109; Metropolitan Association, 
ete. Vv. Petch, 5 C. BL. N.S. 504; 27 L. J. C. P. 330; Stokoe v. 
Singers, 8 E. & B. 31; 26 L. J. Q. B. 257; and see post, ‘+ Rever- 
sion,” p. 394. 





Claim of an injunction to restrain the defendant from continuing 
to obstruct the lights of the plaintiff’ by a wall: Jessel v. Chaplin, 2 
Jur. N.S. 931; 4 W. R. 610 Ex.; aad see ante, “ Injunction,” p. 
341. 


MaaistraTe. See *' Justice of the Peace,” ante, p. 348. 


of Newcastle, 33 L. J. C. 698; Lanfranchi v. Mackenzie, 36 L. J. C. 518; 
-R. 4 Ey. 421.) An injunction will not be granted against an obstruction 
merely on the ground that it obscures the view of a shop from the outside. 
Smith v. Owen, 35 L. J.C. 317; Brett v. Imperial Gas Co., Li. R. 2 Ch, 
Ap. 158 ; und see Rickett v. Metropolitan Ry. Co., L. RB. 2 H. L. 175.) 

An injunction may he granted to prevent an obstruction notwithstand- 
ing the obstruction may have been completed before the claim for the in- 
junction is made. (Durell v. Pritchard, L. R.1 Ch. Ap. 244; Jessel v. 
Chaplin, 2 Jur. N.S. 931; 4 W. R. 610, Ex.; and see ‘‘ Zujunction,” ante, 
p. 346.) 
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MAINTENANCE (a). 





Count for instigating a pauper to bring an action without rea- 
sonable and probable cause against the plaintiff, and for maintain- 
ing an action already commenced, wherein the pauper was nonsuited, 
but the plaintiff incurred expense: Pechell v. Watson, 8 M. & W. 
691. 

Count for instigating the bringing of an action against the plaintiff: 
Flight v. Leman, 4 Q. B. 883 [held bad for not stuting it to have 
been without reasonable or probable cause. ] 


Maticiovs Prosscuttion (b.) 


(a) The statutes against maintenance are only declaratory of the common 
law (see 2 Inst. 208), and therefore the declaration need not charge the 
maintenance to have been committed against the form of the statute. 
(Pechell v. Watson, 8 M. & W. 691; see the statutes against champerty 
and maintenance, 1 Chit. Statutes, 3rd ed. 422; see further as to main- 
tenance, post, Chap. V, “S Maintenance.”) 

(6) Malicious Prosecution. |—This cause of action consists in the prosecu- 
tion by the defendant of legal proceedings, of a civil or criminal nature, 
against the plaintiff, maliciously and without any reasonable or probable 
cause ; whereby the plaintiff is injured, as by being arrested and imprisoned 
or put to expense. (Johnstone v. Sutton, 1 'T. R. 493, 544.) 

The declaration must accordingly state the legal proceedings instituted 
by the defendant against the plaintiff, and the termination of them in his 
favour. (Whitworth v. Hall, 2B. & Ad. 695; Mellor +. Baddeley, 2 C.& 
M. 675; Barber vy. Lissiter, 7 C. B. N.S.175; 29 L. J. C. P. 161); the 
absence of reasonable or probable cause for instituting the proceedings and 
the malice of the defendant in so doing (Saron v. Castle, 6 A. & E. 652 ; 
De Medina vy. Grove, 10Q. B.168 ; Dimmock vy. Bowley, 2 C. B. N.S. 542 ; 
26 L. J.C. P. 231) ; also the arrest or other luss or injury suffered by the 
plaintiff. (Cotterell v. Jones, 11 C. B. 713.) 

The termination of the proceedings in the plaintif’s favour is essential 
to the cause of action, where the proceedings were capable of such a 
termination (Basébé v. Matthews, 36 1. J. M. 93); but where the proceed- 
ings were er parte, and the plaintiff had no opportunity of preventing an 
unfavourable termination, as where the defendant maliciously exhibited ar- 
ticles of the peace against him, the plaintuf may recover notwithstanding 
such unfavourable termination. (Steward vy. Gromett, 7 C.B. N.S. 191; 29 
L. J.C. P.170.) In an action for maliciously arresting the plaintiff on a 
ca. sa. for a larger sum than was really due under the Judgment, it is not 
necessary that he should have obtained his discharge by an order of the 
Court before action, b.cause the illegulity of the arrest does not depend 
upon the result of any legal proceedings, but only on the amount for which 
sxecution might issue. (Gilding v. Lyre, 10 C. B. N.S. 592; 31 L. J. 
C.P. 174.) 

The absence of reasonable and probable cause is a question of law for 
the judge to determine ; the facts and inferences of fact are for the jury. 
(Venafra v. Johnson, 10 Bing. 301; Panton v. Williams, 2Q. B. 169; 
James v. Phelps, 11 4. & FE. 483; Douglas v. Corbett, 6 E.& B. 511. As 
‘o what constitutes reasonable and probable cause see James v. Phelps, 11 
A.& K. 483; Haddrick v. Heslop, 12 Q. B. 267; Heslop v. Chapman, 23 
L. J. Q. B.49; Hinton v. Heather, 14 M. & W. 131; Busst v. Gibbons, 
30 L. J. Ex. 75; Turner v. Ambler, 10 Q. B. 252.) 


a 
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Count for a Malicious Arrest on a Capias obtained hy the False and 
Malicious Pretence that there was a cause of Action (a). 


That the defendant commenced an action against the plaintiff in the 
Court of-— at Westminster, and maliciously and without reasonable 
or probable cause procured from a judge of one of the superior courts 
of law at Westminster a special order of the said judge directing 
the now plaintiff to be held to bail for £—— in the said action, by 
then falsely and maliciously representing to the said judge by a false 
affidavit that he the defendant had a cause of action against the now 
plaintiff to the amount of £——,; and thereupon in pursuance of 
the said order, the defendant caused to be sued out of the said Court 
of , in the said action, a writ of capias directed to the sheriff of 
, whereby the Queen commanded the said sheriff that [set out 
the writ: see post,“ Sheriff,” p. 400]; and the defendant caused the 
said writ to be endorsed for bail for £-——, and to be delivered to the 
said sheriff to be executed, and caused the plaintiff to be arrested 








The malice necessary to support this action consists in the defendant 
being actuated by indirect and improper motives. It is a question of fact 
for the jury, which may generally be inferred by them from the fact of the 
defendant having acted without reasonable and probable cause (Ifitchell 
vy. Jenkins, 5 B. & Ad. 588; and see Afvuore v. Guardner, 16 M. & W. 
595; Weston v. Beeman, 27 L. J. Ex. 57); but a prosecution instituted 
with malicious motives is not a ground of action, unless also without 
reasonable and probable ciuse. (See ALusgrore v. Newell, 1M. &W. 582.) 

In an action for malicious prosecution of civil proceedings ne 
must be charged in the declaration and proved in order to sustain the ac. 
tion, (Colter v. Jones, 11 C. B. 713.) Ths extra costs incurred in suc 
cessfully defending a civil action, beyond the amount of costs awarded by 
the Court, are not damage sufficient to maintain this action. (Z.) 

An action for malicious prosecution may be brought by joint plaintiffs 
in respect of a joint damage, as for expenses jointly incurred in defendin; 
an action against them. (Barratt v. Collins, 10 Moore, 446; Pechell v 
Watson, 8M. & W. 691.) | 

Where the action is in substance for a malicious prosecution, whether 
erminating in an arrest and imprisonment or not, it cannot be brought in 
thecounty court. (9 & 10 Vict. ¢. 95, 8. 58 ; Jones vy. Currey, 20 L. J. Q. 
B. 488; Chirers v. Savage, 5 i. & B. 697; 25 L. J. Q B. 85; Brandt v. 
Craddock, 27 L. J. Ex. 314; Hunt v. North Staffordshire Ry. Co., 2H. & 
N. 451.) It may be remitted there under 30 & 31 Viet. ¢. 142, 3. 10. 

(a) By the Srd sect. of the 1 & 2 Vict. c. 110, which abolished arrest on 
Mesne process in certain cases, the plaintiff in any action in which the 
defendant was previously liable to arrest may, at any time after the com- 
mencement of the suit and before final judgment, obtain an order for 
issuing a writ of capias, fo arrest and hold the defendant to bail, on satis- 
fying the judge by atlidavit that the cause of action amounts to £20 or up- 
wards, and that there is probable cause that the debtor is about to quit 
England unless forthwith apprehended. A warrant for an arrest may also 
be obtained on similar grounds from the Commissioners of Bankruptcy 
and judges of the County Courts under the Absconding Debtors’ Act, 1851, 
14 & 15 Vict. c. 52. (Seo Williams v. Gibbons, 4 B. & 8. 617 ; 33 L. J. Q. B. 
83.) If such an order or warrant is obtained maliciously, without any pro- 
bable cause for supposing either that there is any cause of action, or that 
the defondant is about to quit England, and the defendant is arrested, he 
may sue the pluintiil in an action for malicious arrest. 
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by virtue of the said writ, and to be detained and imprisoned there- 
on for a long time [until the plaintiff and certain other persons be- 
came bound by bond to the said sheriff for the plaintiff's causing 
special bail to be put in for him to the said action as required by 

e said writ, or as the case may be]; and such proceedings were . 
thereupon had in the said action that the now plaintiff obtained 
final judgment [of non pros., or nonsuit, or state generally of nil 
capiat] therein against the now defendant, whereby the said action 
was determined ; and by reason of the premises the plaintiff suffered 

ain of body and mind, and was prevented from transacting his 
Gaaiueee and was injured in his credit, and incurred expense in ob- 
taining his release from the said imprisonment, and in defending 
the said action. 


counts: where the action was terminated by a rule of court 
ordering the plaintiff to be discharged from arrest, and proceedings 
to be stayed : Brook v. Carpenter, 3 Bing. 297, 303. 

Where no declaration was filed within a year after the return of 
the writ: Pierce v. Street, 3 B. & Ad. 397; Norrish v. Richards, 
3A. & E. 733; Irelund v. Berry, 5 Q. B. 551. 

Where the action was terminated by an order to stay pro 
Austin vy. Debnam, 3 B. & C. 139. 


For a Malicious Arrest on a Capias obtained by the False and 
Malicious Pretence that the Plaintiff was about to quit Eng- 
land. 


That the defendant commenced an action against the plaintiff in 
the Court of at Westminster, and maliciously and without any 
reasonable or probable cause procured from a judge of one of the su- 
perior courts of law at Westminster, a special order of the said judge 
directing the now plaintiff to be held to bail for £ in the said 
action. by then falsely and maliciously representing to the said judge 
by a false affidavit that the plaintiff was then about to quit England, 
unless forthwith apprehended ; and thereupon, in pursuance of the 
said order, the defendant caused to be sued out of the said Court of 
——, in the said action, a writ of capias, directed to the sheriff of 
, whereby the Queen commanded the said sheriff, that {set out 
the writ: see post, * Sheriff,” p. 400}, and the defendant caused the 
said writ to be endorsed for bail for £ ,and to be delivered to the 
suid sheriff to be executed, and caused the plaintiff to be arrested by 
virtue of the said writ, and to be detained and imprisoned thereon 
for a long time, until the plaintiff applied to the said judge to be 
discharged out of the custody of ihe said sheriff, on the ground 
that the now plaintiff was not about to quit England as aforesaid, 
and such proceedings were thereupon had in the matter of the said 
application, that afterwards, by an order duly made in the said ac- 
tion by the said judge, it was ordered that the now plaintiff should 
be discharged out of the custody of the said sheriff, on the ground 
that the plaintiff was not about to quit England as aforesaid 
ae, the substance of the order according to the fact}, and the 
plaintiff was so distharged accordingly ; and by reason of the pre- 
mises the plaintiff suffered pain of body and mind, and was pre- 
vented from transacting his business, and waa injured in his credit, 
and incurred expense in obtaining his release from the said im- 
prisonment. 
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Like counts: Petrie v. Lamont, 83 M. & G. 702; Daniels v. 
Fielding, 16 M. & W. 200. 


Counts for Malicious Arrest on final Process (a). 


Count for maliciously signing judgment for a sum exceeding £20, 
and arresting plaintiff under aca. sa.: see Huffer v. Allen, L. R. 
2 Ex. 15; 36 t. J. Ex. 17. 

For arresting the plaintiff on a writ of ca. sa., after he had been 
previously arrested on a concurrent writ and had paid the debt: 
Lebhut v. Holt, C. & K. 282; Lewis v. Morris, 2C. & M. 712. 

For refusing to discharge the plaintiff arrested under a ca. sa. 
after tender of the debt and costs: Crozer v. Pilling, 4 B. & C. 26. 

For arresting the plaintiff on a ca. sa. endorsed to levy more than 
was due: Wentworth v. Bullen, 9 B. & C. 840; Saron v. Castle, 6 
A. & HE. 652; Churchill v. Siggers, 3 E. & B. 929; Jenings v. 
Florence, 2 C. B. N.S. 467; 26 L. J.C. P. 277; Gilding v. Eyre, 
10 C. B. N. 8. 592; 31 L. J.C. P. 174 (4). 

For detaining the plaintiff in custody under an attachment from 
the Court of Chancery for non-payment of the costs of a suit after 
payment: Moore v. Guardner, 16 M. & W. 595. 

Against overseers for maliciously obtaining a warrant to arrest the 
plaintiff for poor-rates: Philips v. Naylor, 3 H. & N.14; 4 ~~ 
565; 27 L. J. Ex. 222; 28 Jb. 225. 


Count for maliciously and without probable cause issning a writ 
of ertent under which the plaintiff's goods were seized: Craty v. 


Hasell, 4 Q. B. 481. 


(a) Anaction will not lie for an arrest on final process upon a subsisting 
unsatisfied judgment (Llanchenay v. Burt, 4 Q. B. 707; Huffer v. Allen, 
L. R. 2 Ex. 15; 36 L. J. Ex. 17); but if the party arrested can get the 
judgment set aside for irregularity or on any other ground, or can show that 
the judgment was satisfied by payment or otherwise before the arrest, he 
may then maintain an action: the arrest in such case would in general 
eupport an action of trespass ; see “ Trespass,” post, p. 412. 

A person privileged from arrest on the ground that he is attending 
a court of justice as a witness, or on any similar ground, if arrested, cannot 
maintain an action, although the arrest was made maliciously and with 
knowledge of the privilege: for the privilege is that of the Court granting 
it, and not that of the person, and it is discretionary in the Court to allow 
the privilege even if claimed by the plaintiff. (Maguay v. Burt, 5 Q. B. 
881; Fearsley v. Heane, 14M. & W. 322; Philips v. Naylor, 3 H. & N. 
14; 4 7b. 565; 27 L. J. Ex. 222; 28 Zh, 225; seo post, “ Sheriff,” p. 397.) 

(5) In this action it is not necessary for the plaintiff to aver or to prove 
that he has obtained his discharge by an order of the Court or a judge, as 
the proceedings are terminated before the execution, and the illegality 
dgpends only on the amount due, which isa question for the jury. (Gilding 
v. Eyre, 10 C. B. N.S. 592; 31 L. J. C. P. 174.) 

Special damage beyord the mere arrest must be alleged and proved 
in order to maintain the action, as that by reason of the arrest for the 
larger sum the imprisonment was prolonged or the expense ef obtaining 
a discharge waa increased. (Churchill v. Siggers, 3 EK. & B. 929; Jenings ¢ 
y. Mlorence, 2 C. B. N.S. 467; 26 L. J.C. P. 277.) 


fe Peres aes 
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For issuing a writ of fi. fa. on a warrant of attorney for a larger 
sum than was really due: Gough v. Cribb, 11 M. & W. 497. 

For falsely and maliciously opposing a grant of letters-patent : 
Haddan v. Lott, 15 C. B. 411 [held not to te because the damage is 
too remote]. 





For Maliciously Filing a Petition for Adjudication in Bankruptcy 
under the Bankruptcy Act, 1861 (a). 


That the defendant falsely and maliciously and without reasonable 
or probable cause filed a petition for adjudication in bankruptcy 
against the plaintiff according to the provisions of the Bankruptcy 
Act, 1861, and caused and procured the plaintiff to be adjudicated 
a bankrupt, and his goods and effects to be seized and taken from 
him ; and the plaintiff disputed the said adjudication, and such pro- 
ceedings were thereupon fea that afterwards the commissioner au- 
thorized to act in the said petition and adjudication, and having com- 
petent authority in that Pehalf, ordered that the said adjudication 
should be annulled, and the same was then annulled accordingly 
[and the said order was afterwards confirmed by the Lords Justices 
of the Court of Appeal in Chancery sitting in bankruptey on appeal 
against the same by the defendant, and the petition of the defendant 
on the said appeal was dismissed by the said Lords Justices], and 
the proceedings on the said “or first-mentioned] petition were deter- 
mined ; and by reason of the premises the plaintiff was put to in- 
convenience and anxiety, and was prevented from transacting his 
business, and was injured in his credit, and incurred expense in pro- 
curing the said adjudication to be annulled [and in opposing the 
defendant's said petition to the Lords Justices |. 

A like count where the petition and adjudication were under the 
Bankrupt Law Consolidation Act, 1819: Karley v. Danks, 4 EB. & B. 
493. 


Like counts under the former Bankruptey Acts: Whitworth v. 
Hall, 2B. & Ad. 695; Hay v. Weakley, 5 C. & P. 361; Atkinson 
v. Raleigh, 3 Q. B. 79. 

Count for filing a judge's order for debt and costs in the Bank- 
ruptey Court under 137th sect. of the Bankrupt Live Consolidation 
Act, 1849, after payment of the same: Dimmock vy. Bowley, 2 C. B. 
N.5. 542; 26 L. J.C. P. 231. 


Count for a Malicious Prosecution on a Charge of Felony (6). 
That the defendant falsely and maliciously and without reasonable 


(a) A summary remedy is provided by the Bankruptcy Act, 1861, s. 
which enacts that “if the debt stated by the petitioning creditor in his affi- 
davit, or in his petition for adjudication to be due to him from any debtor, 
shall not be really due, or if, after a petition for adjudication of bankruptcy 
filed, it shall not hgve been proved that the person against whom such pe- 
tition has been filed was hable to an adjudication of bankruptcy at the time 
of the filing of such petition, and it shall also appear that such petition was 
filed fraudulently or maliciously, the Courts (sce 5.229) shall and may, upon 
petition of any person aggrieved by such petition, examine into the same, 
and order eatisfaction to be made to him for the damages by him sustained.” 

(4) The defendant is liable for maliciously and without reasonable or 
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or probable cause appeared before a justice of the peace, and charged 
[o» caused and procured one G. H. to appear before a justice of the 
peace and charge] the plaintiff with having felonionsly stolen cer- 
tain goods], and upon such charge procured the said justice to grant 
his warrant for apprehending the plaintiff and bringing him before 
the said justice to ie dealt with according to law, and under and by 
virtue of the said warrant caused the plaintiff to be arrested and to 
be imprisoned for a long time, and afterwards to be brought in cus- 
tody before the said justice [if a remand be charged (a) add: and 
then procured the said justice to remand the plaintiff to prison, and 
caused the plaintiff to be imprisoned for another long time, and 
afterwards to be again brought in custody before the said justice], 
and the said justice having heard the said charge dismissed the same, 
and discharged the plaintiff out of custody, whereby the said prose- 
cution was determined ; and by reason of the premises the plaintiff 
has been injured in his reputation, and suffered pain. of body and 
mind, and was prevented from attending to his business, and incurred 
expense in defending himself from the said charge, and in obtaining 
his release from the said imprisonment. 

Like counts: Weston v. Beeman, 27 VL. J. Ex. 57; Huntley v. 
Simson, 2H. & N. 600; 27 L. J. Ex. 135; Dubois v. Keats, 11 A. 
& E. 329. 

Like count against a corporation: Stevens v. Midland Co. 

Co., 10 Exch. 352; see ‘“‘ Corporations,” ante, p. 300, n. 


Count for a malicious prosecution ona charge of perjury: Ellis 
v. Abrahams, 8 Q. B. 709; Delisser v. Towne, 1 Q. B. 333; Fitz- 
john v. Mackinder, 8 C. BL N.S. 78; 29 L. J.C. P. 167. 

For a malicious prosecution for an assanit: Byne v. Moore, 5 
Taunt. 187. 

For a malicious prosecution before magistrates for poaching : 
Mellor v. Baddeley, 2 C. & M. 675. 

For procuring the plaintiff to be apprehended under a magistrate’s 
warrant upon a charge of uttering menaces: Venafra v. Johnson, 
19 Bing. 301. 

For maliciously swearing the peace against the plaintiff: Steward 
v. Gromett,7 C. B. N.S. 191; 29 L. J.C. P. 170. 





probable cause procuring the prosecution of a criminal charge againet the 
plaintiff, notwithstanding he has also procured himself to be bound over by 
recognizince to prosecute. (Dubois v. Keats, 11 A.& E. 329.) Where the | 
defendant gave false evidence as a witness in a previous action, whereupon ' 
the presiding judge, at his own instance, ordered the prosecution for per- | 
jury of the plaintiff who was another witness in that action, and bound over 
the defendant to prosecute, and the defendant appeared to prosecute, and 
repeated his false evidence before the grand jury, it was held that he was 
liable in an action for maliciously, and without reasonable or probable cause, 
causing the plaintiff to be prosecuted for perjury (80 held by a majority; 
of one in the Exchequer Chamber ; Fitzjohn v. Mackinder, 9 C. B. N.S. 
505; reversing the judgment of a majority of one in the Court below ; 
8 C. B. N.S. 78; 30 L.J.C. P. 257). 

{a) A remand is the act of the magistrate, atid may be sued for in 
an action for malicious prosecution. It cannot, even in an action for false 
imprisonment, be charged as the act of the defendant. (See Zock v. 

12 Q. B. 871.) 
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For maliciously procuring a charge to he made before a magis- 
trate: Delegal v. Highley, 3 Bing. N.C. 950. 

For maliciously procuring a warrant to search the plaintiff’s 
house, and searching it upon a charge of his having stolen goods: 
Hensworth v. Fowkes, 4 B. & Ad. 449. 

For maliciously procuring a search warrant for stolen goods under 
which the plaintiff was apprehended: Wyatt v. White,5 H. & N. 
371; 29 O. J. Ex. 193. 

For maliciously prosecuting the plaintiff before a court-martial 
(held not to form a cause of action) : Sutton v. Johnstone, 1 T. BR. 
493.) 

Count against justices of the peace for acts done within their juris- 
diction maliciously and without reasonable and probable cause : see 
“ Justices of the Peace,” ante, p. 345. 


MAnpamMvus (a). 





Count for a Mandamus against a Joint-Stock Company to Register 
the Plaintiff as a Shareholder. 


[ See the form of commencement, ante, p.27.|—That the defendants 





ee et ee 


en ne 


(a) Claim of a Writ of Mandamus under the C. L. P. Act, 1854.)— 
By s. 68 of the above Act, “the plaintiff in any action in any of the 


superior courts, except replevin and ejectment, Thay tidorse upon the 
aie and copy to bé'served a notice that the plaintiff intends to claim 
a writ of mandamus, and the plaintiff may therenpon claim in the declara- 
tion, either together with any other demand which may now be enforced 
in such action, or separately, a writ of mandamus commanding the de- 
tfendant to fulfil any duty in the fulfilment of which the plaintiff is per- 
‘sonally interested.” 

By s. 69, ‘the declaration in such action shall set forth sufficient grounds 
upon which such claim is founded, and shall set forth that the plaintiff is 
personally interested therein, and that he sustains or may sustain damage 
by the non-performance of such duty, and that performance thereof hus 
been demanded by him, and refused or neglected.” 

By a. 70, “the pleadings and other proceedings in any action in which a 
writ of mandamus fs claimed shall be the same in all respects, as nearly as 
may be, and costs shall fe recoverable by either purty, as in an ordinary 
action for the recovery of damages.” 

By s. 71, “in case judgment shall be given to the plaintiff that a man- 
damus do issue, it shall be lawful for the Court in which such judgment is 

iven, if it shall see fit, besides issuing execution in the ordinary way 
or the costs and damages, also to issue a peremptory writ of mandamus 
to the defendant, commanding him forthwith to perform the duty to be 
enforced.” 

By s. 73, “the writ of mandamus so issued as aforesaid shall have the 
same force and effect as a peremptory writ of mandnmua issued out of the 
Court of Queen’s Bench, and in case of disobedience may be enforced by 
attachment.” 

By the C. L. P. Act, 1860, s. 32, “the writ of mandamua shall, unless 
otherwise ordered by the Court. or a judge, in addition to the matter directed 
to be inserted therein, command the defendant to ‘pay to the plaintiff the 
costs of preparing, issuing, and serving the writ.” (As to enforcing the 
writ against corporations, see 8. 33.) 

} A claim for a writ of mandamus will not lie for the specific performance 





Mandamus. 357 


are a joint-stock company incorporated under [the Companies 
Act, 1862,] and the plaintiff subscribed the memorandum of as- 
sociation of the said company for shares in the said com- 
pany, and took and became proprietor of the said shares [ov became 
and was the transferree and proprietor of shares in the said 
company ], and was and is entitled to be entered by the defendants 
in the register of shareholders of the said company as a shareholder 
in respect of the said shares, according to the provisions of the said 
statute in that behalf, and it was and is the duty of the defendants 
to enter the plaintiff in the suid register of shareholders as a share- 
holder in respect of the said shares, according to the provisions of 
the said statute in that behalf; and the plaintiff was and is person- 
ally interested in being so entered as aforesaid, and sustains and may 
sustain damage by the non-performance by the defendants of their 
said duty to enter him as aforesaid; and performance of the said duty 
by the defendants has been demanded by the plaintiff of the defen- 
dants, and the defendants have refused and neglected to perform the 
same ; and all conditions have been fulfilled, and all things have hap- 
pened, and all times have elapsed, necessary to entitle the plaintiff 
to the performance of the said duty by the defendants, and to claim 
a writ of mandamus in that behalf; and the plaintiff claims a writ 
of mandamus commanding the defendants to enter the plaintiff in 
the register of sharcholders of the said company as a shareholder in 
respect of the said shares. 
as like count: Copeland v. North-Eastern Ry. Co., 6 E. & B. 

A like count by the administrator of a deceased shareholder: 
Norris v. Irish Land Co., 8 E. & B. 512; 27 L. J. Q. B. 115. 

A like count to replace the name of the plaintiff wrongfully re- 
moved: Swan v. North British Australian Co., 7H. & N. 603; 
31 L. J. Ex. 425. 








Indorsement of writ claiming a mandamus to enter a transfer of 
stock, to register the plaintiff as proprietor thereof, and to deliver a 
certificate of his being such proprietor: Ward v. South-Eastern Ry. 
Co., 29 L. J. Q. B. 177. 





Count against a railway company for a mandamus to issue a war- 
rant fora jury to assess compensation for land taken: Fotherby v. 
Metropolitan Ry. Co. L.R.2C. P. 188; 36 L. J.C. P. 88. 

Count against a local board of health for a mandamus to levy a 
rate for the payment of a debt due to the plaintiff: Ward v. Lowndes, 


of a mere personal contract, asto accept a lease under an agreement ( Ben- 
sonv. Paul, 6E. & B. 273; 25 L. J. Q. B. 274) ; it will not lie where there 
is any other remedy, as for a personal debt for which an action will lie. 
(Bush v. Beavan, 1 H. & C. 500; 32 L. J. Ex. 54.) 

For instances in which it has been held to lie, see the cases referred to 
above. 

No statute limits the time for claiming a mandamus under the C. L. P. 
Act, 1854. (Ward v. Lowndes, EB. & E. 940; 29 L. J. Q. B. 40. And see 
Bushy. Beavan, 1 H. & C. 500; 32 L. J. Ex. 54.) 

As to the forms and procecdings in the action for a mandamus, see Chit. 
Forma, 10th ed. 643; 2 Chit. Pr., 12th ed. 1110. 
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E. & E. 940, 956; 28 L. J. Q. B. 265; 29 7b. 40; Burland v. Local 
Board of Kingston-upon-Hull, 3 B. & 8. 271; 32 L. J. Q. B: 17; 
and see Worthington v. Hulton, L. R.1Q. B. 63; Queen v. Rotheram, 
8 EB. & B. 906; 27 L. J. Q. B. 156. 


Claim of a Writ of Mandamus following a Count for the same 
Cause of Action. 


And for that [here set forth the grounds upon which the claim is 
Sounded, which may be done in some cases by reference to the allega- 
tions in the preceding count, taking care that it appears suffictently 
set forth that the plaintiff is personally interested in the duty claimed 
to be fulfilled, and that he sustains or may sustain damage by the 
non-performance of such duty, and that performance thereof has been 
demanded by him and refused or neglected, and conclude :| and the 
Jaintiff claims a writ of mandamus commanding the defendant that 
tiers state the duty claimed to be fulfilled]. 


Market (a). 


For Disturbing the Plaintiff's Market. 


(Tenue local.) That the plaintiff was possessed of a market for the 
sale of goods, wares and merehandize, holden in the town of ——, 
in the county of .on {Saturday} in every week, together with 
tolls, stallage and other profits to the said market appertaining ; 
and the defendant disturbed the plaintiff's said market and pre- 
vented his enjoyment thereof, and of the said tolls, stallages and 
ether profits [by unlawfully holding a new market for the sale of 
divers goods, wares and merchandize in the said town near to the 
place where the said market of the plaintiff was holden as afore- 
said;; whereby the plaintiff’ lost the tolls, stallages and other pro- 
fits of his said market. 





for disturbing the plaintiff’s market by selling goods near the 
market: Bridgland v. Shapter, 5 M.& W. 375; Mayor of Brecon 
v. Edwards, 1 H. & C.51; 31 L. J. Ex. 368. 

for disturbing the plaintiff's market by selling goods in private 
shops on market days: Mayor of Devizes v. Clurk, 3 A. & E. 606; 
Mosley v. Walker, 7 B. & C. 40; Mayor of Macclesfield v. Pedley, 
4B. & Ad. 397; Mayor of Macclesfield v. Chapman, 12 M. & W. 
18. | As fo « disturbance by selling in a shop within the ee 
a see Ib.; Pope v. Whalley, 6 B. & S. 3038; 34 L. J. M. 
“6 

for disturbing the plaintiff’s right of holding a stall in a market 
adjoining his house by removing the market: Ellis v. Mayor of 
Bridgnorth, 15 C. B. N. 8. 52; 32 L. J. C. P. 273 (and see as to ree 
moval of markets, BR. v. Sturkey, 7 A. & E. 96). 


(4) See the “ Market and Fairs Clauses Act, 1847,” 10 Vict. c. 14, as to 
markets authorized by stututes incorporating that Act. 
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Master anp SERVANT. 





Count for Enticing away the Plaintiff's Servant (a). 


That G. H. was and still is the servant of the plaintiff in his busi- 
ness of a ———; and the defendant, well knowing the same, wrong- 
fully enticed and procured the said G. H. unlawfully and without 
the consent and against the will of the plaintiff to depart from the 
said service of the plaintiff; whereby the plaintiff lost the services 
of the said G. H. in his said business. 

A like count: Hartley v. Cummings, 5 C. B. 247. 

Count for enticing away the plaintiff's apprentice: Cox v. Mun- 
ecy, 6 C. BLN. 8. 375; the plaintiff's daughter: Evans v. Walton, 
L. R. 2 C. P. 615; 36 L. J. C. P. 307. 





Count for Receiving and Harbouring the Plaintiff’s Servant. 


That G. H. was and still is the servant of the plaintiff in his busi- 
ness of a , and unlawfully and without the consent and against 
the will of the plaintiff departed from the service of the plaintiff ; 
and the defendant, well knowing the premises, wrongfully and with- 
out the consent and against the will of the plaintiff, received, har- 
boured and detained the said G. 7Z., and refused to deliver the said 
G. H. to the plaintiff, although requested by the plaintiff so to do; 
whereby the plaintiff lost the service of the said G. H. in his said 
business. 

Like counts: Blake v. Lanyon, 6 T. R. 221; Forhes v. Cochrane, 
2B. & C. 448; Sykes v. Dizon, 9 A. & E. 693. 





Count for enticing and procuring a singer engaged to perform at 
the plaintiff's theatre to break her engagement: Lumley v. Gye, 2 
E. & B. 216. 


For the Loss of Services caused hy the Seduction of the Plaintiff's 
Servant (5). 


That the defendant debauched and carnally knew G. #., then 


(a) In order to maintain this action there must be a valid contract of 
service, or an actual subsisting service in fuet (Sykes v. Diron, 9 A. & E, 
693 ; Hartley v. Cummings, 5 C. B. 247), to the knowledge of the de- 
fendant (Fores v. Wilson, Peake, 55), and an actual loss of service by the 
act of the defendant. (See Lager v. Grimwood, 1 Ex. 61.) An action will 
not lie for enticing away an apprentice if the indentures of apprenticeship 
are void, (Cor v. Muncey, 6 C. B. N. 8.375.) The services of a daughter 
residing at home are sufficient to entitle the father to maintain an action 
for enticing her away. (Evans v. Walton, L. R. 2 C. P.615; 36 L. 3. C. P. 
307.) Where the defendant has enticed away the plaintiff's apprentice, 
or has kept hin after notice, the plamtiff may waive the tort and sue as 
upon a contract for the value of his services. (See an indebitatus count on 
this cause of action, Lightly v. Clouston, 1 Taunt. 112; Foster v. Stewart, 
3M. &S8, 191.) 

(2) In order to maintain an action for seduction the relation of master 
and servant must subsist at the time of the seduction. (See preceding note ; 
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being the [daughter and] servant of the plaintiff, whereby the said 
G. H. became pregnant with child; and the plaintiff lost the ser- 
vices of the said G. H. for a long time, and incurred expense in 
ae and taking care of her and about the delivery of the said 
child. 

Like counts: Davies v. Williams, 10 Q. B. 725; Eager v. Grim- 
wood, 1 Ex. 61; Grinnell v. Wells, 7 M. & G. 1033; Griffiths v. 
Teetgen, 15 C. B. 344; Thompson v. Ross,5 H. & N. 16; 29L. J. 


Ex. 1. 


For loss of services caused by defendant assaulting and ‘beating 
the plaintiff's son and servant (a): Newton v. Holford, 6 Q. B. 921; 
Diron v. Bell, 5M. & 8.198; by defendant driving a carriage 
against him: Williams v. Holland, 10 Bing. 112; Hall v. Hol- 
lander, 4B. & C. 660; Afartinez v. Gerber, 3 M. & G. 88. 

Fux loss of service caused by the plaintiff's servant being bitten by 
the defendant's dog: Hodsoll v. Stallebrass, 11 A. & E. 301. 


Davies +. Williams, 10 Q. B. 725). Where the relation is contracted after 
, the seduction the action ig not maintainable. (76.) 
A father can maintain an action for the seduction of his daughter only 
} in respect of his loss of his daughter's services occasioned by the seduction, 
and not in respect of his being compelled to maintain her by reason of the 
seduction. (Grinnell v, Wells, 7 M. & G. 1033.) The floss of service must 
be alleged in the declaration, and proved. (Jb. 1041.) As to the kind of 
i service required to support the action, see Thompson v. Ross, 5 W.& N. 16; 
'29 L. J. Ex. 1; Manley v. Field, 7 C.BON.S.96; 29 L.d.C.P.79; Rest 
‘y, Kaur, 4B. & 8. 409; 32 L. J. Q. B. 386; Evans vy. Walton, supra.) 

The loss of service must be oceasioned by the act of the defendant; 
where the jury found that the defendant seduced the plaintiff's daughter, 
but was not the father of the child whose birth occasioned the loss of ser- 
vice, he was held entitled to a verdict. (Eager v. Grimwood, 1 Ex. 61.) 

The plea of the general issue, not guilty, to the above form does not 
put in issue that G@. A. was the servant or daughter of the plaintiff, which 
must be denied by a distinct traverse. (Zurrence v. Gibbins, 5 Q. B. 297.) 
Even where the form of allegation used is “that the defendant debauched 
and carnally knew the plaintiffs daughter and servant,” without naming 
the person, or identifying her otherwise than by the relationship, as in the 
form given for criminal conversation in the C. L. P. Act, 1852, Sched. B. 
27, it has been held that the plea of the general issue does not deny the 
service or relutionship. (See post, Chap. VI, “‘ General Jssue.’’) 

The County Court has no jurisdiction in actions for seduction (9 & 10 
Vict. c. 95, 3. 58); unless remitted there under 30 & 31 Vict. ec. 149, 
8. 10. 

(a) A master may, in general, sue for loss of services caused by an in- 
jury to his servant, inflicted by the defendant. (See the cases above cited.) 
Aud he may maintain the action although the injury done to the servant 
was not direct, but consequential, and for which the servant could not 
have maintained an action of trespass (Martinez v. Gerber, 3 M. & G. 88) ; 
but where the injury to the servant is actionable ouly by reason of a con- 
tract between the servant and the defendant, to which the plaintiff is not a 
party, the plaintiff cannot maintain the action; as where the servant be- 
came a passenger on the defendant's railway, and was injured in the car- 
‘riage by the defendant’s neglect of duty, it was held that the plaintif could 
. not recover for the loss of services. (Alton vy. Milton Ry. Co.,19C. B. N. 
S. 213; 34 L. J. C. P. 292.) 
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By the mother and testamentary guardian of children having them 
in her custody, for the loss of services oY their removal by the defen- 
dant: Gilbert v. Schwenck, 14 M. & W. 488. 


Against the Master for Injuries occasioned by the Negligent Driving 
of his Servant (a). 


That the defendant, by G. H. his servant, so negligently and un- 





' The loss of service is the gist of the action, as in the action for seduction, 
ante, p. 359. 

An action may be maintained by a parent for the loss of service of his 
child, if the child is living with the parent, and capable of performing 
acts of service; but where the child was incapable of performing any ser- 
vice by reason of his tender age, the action was held not maintainable. 
(Hall v. Hollander, 4 B. & C. 660.) 

{a) The master is, in general, liable for the negligence of his servant in 
the course of his employment, and he is also liable for wrongful acts done 
by the-servant wilfully and intentionally, if done in the course of the em- 
ployment and for the purposes of the master. (Limpus v. London General 
Omnibus Co., 32 L. J. Ex. 34; Huzzey v. Field, 2 C. M. & R. 432; Croft 
v. Alison, 4B. & Ald. 590; Greenwood v. Seymour, 7 H. & N. 355; 30 L. 
J. Ex. 327; Patten v. Rea, 2C. B. N.S. 606; 26 L. J.C. P. 235); but 
the master is not liable for acts done by the servant beyond the scope of 
his employment, or for acts done for his own purposes. (Lyons v. Martin, 
8A. & E. 512; Williams v. Jones,3 H. & C. 256; 33 L. J. Ex. 297; 
Mitchell vy. Crassweller, 13 C.B. 237; 22L.J.C. P.100; and see Coleman 
v. Riches, 16 C. B. 104; Poulton v. London and South Western Ry. Co., 

L.-R. 2 Q. B. 334; 36 L.J. Q. B. 294.) 

‘he master is not in general liable for the negligence of persons em- 
ployed by the servant to do his work, between whom and the master the 
relation of master and servant does not exist. (Milligan v. Wedge, 12 A. & 
E. 737; Rapson vy. Cubitt, 9 M. & W. 710.) The hirer of a carriage and 
horses, to be driven by the servant of the owner, is not liable for the neg- 
ligent driving of the servant. (Laugher v. Pointer, 5 B. & C. 547; Quar- 
manv. Burnett, 6M. & W. 499; and see Af‘Laughlin v. Pryor, 4M. & G. 
48.) Where a person contracts. for the performance by him of certain work, 
the work being proper to be done and the contractor a proper person 
to do it, the employer is not in general hable for injuries caused by the 
negligence of the contractor or of the servantsemployed by the contractor 
in the performance of the work (Reediev. London and North-Western Ry. 
Co,, 4 Ex. 244; Overton v. Freeman, 11 C. B. 867; Peachey v. Rowland, 
13 C. B. 182 ; Steel v. South-Eastern Ry. Co, 16 C. B. 550; Allen vy. 
Hayward, 7 Q. B. 960; Butler v. Hunter, 7H. & N. 826; 31 L. J. Ex. 
214; Murphy v. Caralli, 3 H. & C. 462; 34 L. J. Ex. 14, questioning 
Randelson v. Burray, 8 A. & FE. 109); but he is lable where the work 
contracted for is wrougful, and causes the injury. (£llis v. Sheffield Gas 
Co., 2 E. & B. 767; Hole v. Sittingbourne Ry. Co.,6 H. & N. 488; 30 L. 
J. Ex. 81; Blake v. Thirst, 2H. & C. 20; 32 L. J. Ex. 188.) And he 
nay be Jiable where he retains a control over the contractor, or person- 
ally interferes with the work. (Burgess v. Gray, 1 C. B. 578.) And where 
a duty is incumbent upon a person, he is not excused the omission or imper- 
fect performance of the duty by reason of his having engaged a contractor 
to do it for him, whe neglected it. (Pickard v. Smith, 10C. B. N.S. 470; 
Hole v, Sittingbourne Ry Co., supra; Gray v. Pullen, 5 B.& 8. 970; 82 
L. J. Q. B. 169; 34 Jd. 269.) 

Where the act of the servant complained of was specifically ordered by 
the master, or necessarily followed upon or was comprised in his specific 


R 
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skilfully managed and drove a horse and cart along a public high- 
way that the said horse and cart were forced and driven against the 
plaintiff; whereby the plaintiff was thrown down and wounded, and 
for a long time was sick and disordered, and was prevented from at- 
tending to his affairs, and is permanently disabled, and incurred ex- 
pense for medical attendance. 

Like counts: Croft v. Alison, 4 B. & Ald. 590; Moreton v. Har- 
dern, 4B. & C. 223 ; Davies v. Mann, 10 M. & W. 546; Mitchell v. 
Crassweller, 13 C. B. 237; 22 L. J.C. P.100; Patten v. Rea, 2C. 
B. N.S. 606; 26 L. J.C. P. 235. 


Count against the hirer of a driver and horses for an injury 
caused hy the negligence of the driver: Laugher vy. Pointer, 5 B. & 
C. 547; Quarman v. Burnett, 6 M. & W. 499 [where the hirer was 
held not to be liable); M°*Laughlin v. Pryor, 4 M. & G. 48 [where 
the hirer was held tu have made himself liable by personal inter- 
ference}. 

Count against an omnibus proprietor for injuries caused by the 
negligence of his driver: Cotton v. Wood, 8 C. B. N.S. 568; 29 L. 
Bf C. P. 333; Limpus v. London General Omnibus Co., 32 L. J. 

x. 34. 

Count against the owner of a public conreyance for want of care 
in his servant tn removing the plaintiff from the conveyance for mis- 
conduct: Seymour v. Greenwood, 6 H. & N. 359; 7 Lb. 355; 30 
L. J. Ex. 189, 327. 


Against the master for an injury done by a servant in the course 
of the work which he was employed to do: Scott v. Mayor of Man- 
chester, 1 H. & N.59; 26 L. J. Ex. 132, 406. 


By a Servant against his Master for employing him to Work upon 
an unsafe Scaffolding (a). 


That the plaintiff was employed [as a bricklayer] by the defendant 


order, it may be charged in the declaration as the immediate act of the 
master, (Savignac v. Roome, 6 T. RK. 125; Brucker vy. Fromont,6T. R. 
659 ; Gregory v. Piper, 9 B. & C. 591.) Where the aet complained of is an 
independent act of the servant not specifically ordered, although one for 
which the master may be liable, it cannot be charged as the immediate act 
of the master. (W‘'Vanus vy. Crickett, 1 East, 106; Gordon v. Rolt, 4 Ex, 
365; Sharrod vy. London and North-Western Ry. Co., 4 Kx. 580.) In the 
latter case, the liability of the master will depend upon whether the act 
id the servant was done in the course of hie employment or not, as explained 
above. 

(a) A master is not in general liable to an action at the suit of a servant 
for an injury arising from the negligence of a fellow-servant in the course 
of their common employment. (Priestley v. Fowler, 3 M. & W.1; Hutch- 
inson v. York, Newcastle, and Berwick Ry. Co., 5 Ex. 343; Wigmore v. 
Jay, 5 Ex. 354; Wiggett v. For, 11 Ex. 832; 25 L. J. Ex. 188; Degg v. 
Midland Ry. Co.,1H1.& N. 773; 26 L. J. Ex. 171; Fose v. Lancashire 
and Yorkshire Ry. Co.,2H.& N. 728; 27 L. J. Ex. 249; Griffiths v. Gid- 
low, 3H. & N. 648; 27 L. J. Ex. 404; Searle v. Lindsay, 11 C. B. N. 8. 
429; 31 L. J.C. P. 106; Morgan v. Vale of Neath Ry. Co.,L. R.1 Q. 
B. 149; 35 L. J. Q. B. 23.) As to what constitutes common employment 
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to do certain work for the defendant upon a certain scaffolding con- 
structed by the defendant for that purpose, which said scaffolding 
was, by the negligence and default of the defendant, constructed 
unsafely and with defective and improper materials, and was in an 
unsafe condition and unfit for the purpose aforesaid, which the de- 
fendant well knew, but of which the plaintiff was ignorant; and b 
reason of the premises, whilst the plaintiff was so employed [as sack 
bricklayer] as aforesaid doing the said work upon the said scaffold- 
ing, the said scaffolding broke and gave way, and thereby the plain- 
tiff was thrown to the ground, and his leg was broken, and he was 
permanently injured and rendered unfit for work, and incurred ex- 
pense for medical attendance. 

Like counts: Tarrant v. Webb, 18 C. B. 797; 25 L. J.C. P. 261; 
Roberts vy. Smith, 2 H. & N. 213; 26 L. J. Ex. 319. 


see the above cases, and see Lovegrove v. London and Brighton Ry. Co., 16 C. 
B.N. 8. 669 ; 83 L. J. O. P. 329; Waller v. South-Eastern Ry. Co., 2 H. & 
C.102; 32 L.J. Ex. 205; Gallagher v. Piper, 16 C. B. N. 8. 669; 33 L. 
J.C. P. 829; Halil v. Johnson, 3H. & C. 589; 34 L. J. Ex. 222; Tunney 
v. Midland Ry. Co.,L.R.1C. P. 291; Feltham v. England, L. R. 2 Q. B. 
33 ; 36 L. J. Q. B. 14.) A person who volunteers to assist a servant in his 
work is in the same position as a servant in respect of the right of action 
against the master. (Degg v. Midland Ry. Co..1 H. &N.773; 26 L.J3. Ex. 
171; Potter vy. Faulkner, 1 B. & 8S. 800; 31 L.3.Q. B. 80; and see Abra- 
ham vy. Reynolds, 5 H. & N. 143.) Where a railway station was used by 
two companies, it was held that the respective servants of the two com- 
panies in the course of their ordinary duties were not on that account 


engaged in a common employment. (Warburton v. Great Western Ry. Co., - 


L. R. 2 Ex. 30; 36 L. J. Ex. 9.) In an ordinary contract of service there 
is no implied promise on the part of the master not to expose the servant 
to extraordinary risk in the course of the employment, (Riley v. Bazen- 
dale, 6H. & N. 445; 30L. J. Ex. 87.) Nor is the master liable to an ac- 
tion at the suit of a servant for an injury incurred in the service consequent 


upon the insufficient number of servants employed. (Shipp v. Eastern . 


Counties Ry. Co., 9 Ex. 223.) © 

But an action will lie at the suit ofa servant against his master for 
knowingly providing bad materials or instruments for the work, unless 
the servant undertakes the work with the knowledge of the state of the 
materials or instruments. It is the maater’s duty to be careful that 
his servant is not induced to work under a notion that tackle or ma- 
chinery is staunch and secure, when in fact the master knows or ought 
to know that it is not so; and if from any negligence inthis respect damage 


arise tothe servant the master is responsible. (Per L. Cranworth, C., Pa- . 


terson vy. Wallace, 1 Mueg. H. L. C. 748; Bartonshill Coal Co. vy. Reid, 3 
Macq. H. L. C. 266, 288; Roberts v. Smith, 2H. & N. 213; 26 L. J. Ex. 
319; Ashworth v. Stanwiz, 30 L. J. Q. B. 183: Mellors v. Shaw, 1B. & 8. 
437 ; 30 L. J. Q. B. 333.) So also an action will lie at the suit of a servant 
against the master for negligently employing an incompetent fellow-servant, 
through whose incompetencé thé alannah is injured, although there is no 
generally implied warranty by the master of the competency of his work- 


men. (Tarrant v. Webb, 18 C. B. 797; 25 L. J.C. P. 261.) And the 


master is liable for risks arising from the state of machinery beyond those 
undertaken by the workinén; as where the fencing round machinery 
became broken during the employment, of which the master had notice, 
the servant was held entitled to recover for an injury caused ‘by the 
unfenced machinery, though he was aware of it (Holmes v. Clarke, 6 
H. & N.349; 7 Jb. 937; 30 L. J. Ex.135 ; 31 70. 356.) 

R2 
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Like count for providing an unsafe ladder for the servant's use: 
Williams v. Clough, 3 H. & N. 258; 27 L. J. Ex. 325; for employ- 
ing the servant to work in an unsafe building: Brown v. Accrington 
Cotton Spinning Co.,3 H. & C. 611; 34 L. J. Ex. 208. 

Like count for employing the plaintiff to cut up carcases of cattle 
which defendant knew to be diseased, whereby a became tn- 
fected with the disease: Davies v. England, 33 L. J. Q. B. 321. 

Like count for employing the servant to work in a mine tn @ 
dangerous stute: Mellors v. Shaw, 1 B. & S. 437; 30 L. J. Q. B. 
333; see Hall v. Johnson, 3 H. & C. 589; 34 L. J. Ex. 222. 

Like count for negligently keeping the machinery at the mouth of 
@ mine in a dangerous state: Griffiths v. Gidlow, 3 H. & N. 648; 
27 L. J. Ex. 404; Senior v. Ward, 1 E. & E. 385; 28 L. J. Q. B. 
139; Ashworth v. Stanwir, 30 L. J. Q. B. 183. 

Count by servant aguinst master for not fencing machinery: see 
“ Negligence,” pust, 375. 


MepicaLt MEN. 





Counts against medical men for negligence and unskilfulness in 
the treatment of a patient: Slater v. Baker, 2 Wils. 359; Seare v. 
Prentice, 8 East, 348; Gladwell v. Steggall, 5 Bing. N. C. 733; 
Hancke v. Hooper, 7 C. & P. 81; Lanphier v. Phipos, 8 C. & P. 
479. 


Mesne Prorits. See ‘“ Trespass to Lund,” post, p. 422. 


Metropotis ManaGemMeEntT Acts (a). 


(a) By “The Metropolis Management Amendment Act, 1862,” 25 & 26 
Vict. c. 102, s. 106, it is enacted that “No writ or process shall be sued 
out against or served upon, and no proceeding shall be instituted against 
the Metropolitan Board of Works or any vestry or district board or their 
clerk, or any clerks, surveyor, contractor, officer or person whomsoever, 
acting under their or any of their chrections, for anything done or intended 
to be done under the powers of such board or vestry under the said Acts 
(“The Metropolis Management Act, 1855," 18 & 19 Vict. ¢. 120; “The 
Metropolis Management Amendment Act, 1856," 19 & 20 Vict. c. 112; 
“The Metropolis Management Amendment Act, 1858," 21 & 22 Vict. 
ce. 104), or this Act until the expiration of one calendar month next after 
notice in writing shall have been served upon such board or vestry, or 
where the action or proceeding shall be against. auch officer or other person 
acting under their or any of their directions shall have been delivered to him, 
or left at his office or place of abode, stating the cause of action or grounds 
of the proceeding or demand, and the name and place of abode of the in- 
tended plaintiff or claimant, and of his attorney or agent in the cause or 
proceeding ; and upon the trial of any action the plaintiff shall not be per- 
mitted to go into evidence of uny cause of action except such as is stated 
in tie notice so served or delivered, and unless such notice be proved the 
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Count for a trespass in breaking and entering the plaintiff's coal 
mine, and taking his coals: post, p. 420; Morgan v. Powell, 3 Q. 
B. 278; Keyse v. Powell, 2 E. & B. 132; Brai v. Harris, 10 Ex. 
908; Martin v. Porter, 5 M. & W. 351; [where see as to the 
measure of damages; and see Morewood v. Wood, 3 Q. B. 440 n.; 
Hilton v. Woods, L. R. 4 Eq. 432; 36 L. J.C. 941; “ Conversion,” 
ante, p. 293. ] 

Counts for working a mine under or near to the plaintiffs lund, 
whereby it lost its natural or acquired right to support, and sank ; 
see “‘ Support,” post, p. 407. 

By the owner of' a mine against the owner of an adjacent mine for 
removing barriers of coal, whereby water flowed into the plaintiff's 
mine and prevented him from working tt (a): Firmstone v. Wheeley, 
2D. & L. 203; Shaw v. Stenton, 2 H. & N. 858; 27 L. J. Ex. 253. 

By the owner of a mine against the owner of an adjacent mine for 
pumping up the water higher than the natural level, whereby tt 
Slowed into the plaintiff’s mine: Baird v. Williamson, 15C.B.N.S8. 
376; 33 L. J.C. P. 101; and see Smith v. Kenrick, 7 C. B. 515, 
563; Fletcher v. Rylands, 3 H. & C. 774; 4 1b. 263; 341. J. Ex. 
177; 1 L. R. Ex. 265; Westminster Brymbo Coal Co. v. Clayton, 
36 L. J.C. 476. 

Against the owner of a mine for not properly fencing a shaft in 





jury shall find for the defendant ; and every such action and proceeding 
shall be brought or commenced within six months next after the accrual of 
the cause of action or ground of cluim or demand and not afterward ; and 
every such action shall be luid and tried in the county or place where the 
cause of action accrued and not elsewhere ; and the defendant shall in any 
such action be at liberty to plead the general issue and give the said recited 
Acts, and this Act, and all special matter in evidence thereunder; and it 
shall be lawful for the board or vestry, or any person to whom such notice 
18 given as aforesaid, to tender amends to the plaintiff, ns attorney or agent, 
at any time within one calendar month after service of such notice, and in 
case the same be not accepted to plead such tender in bar and (by leave of 
the Court) with the general issue or other plea or pleas ; and if upon issue 
joined upon any plea pleaded to the whole action the jury find generally 
for the defendant, or if the plaintiff be nonsuited or discontinue, or if 
judgment be given for the defendant, then the defendant shall be entitled 
to full costs of suit and have judgment accordingly ; and in case amends 
have not been tendered as aforesaid, or in case the amends tendered be in- 
sufficient, it shall be Jawful for the defendant by leave of the Court at 
any time before tral to pay into court under plea such sum of money 
as he may think proper and (by the like leave) to plead the general issue 
or other plea or pleas, any rule of Court or practice to the contrary not- 
withstanding.” 

This section does not apply to a claim for injuriously affecting property 
in the exercise by the Bourd of the powers conferred upon them, nor to an 
action on an award in respect of such a claim, but only to illegal acts done 
by them or their contractors in respect of which compensation may be 
tendered. (Delany v. Metropolitan Board of Works, L. R. 2 C. P. 532, 
confirmed in error, Weckly Notes, Dec. 7th, 1867, p. 287.) 

(a) Where the defendant wrongfully dug from his mine into the adjacent 
mine and left apertures through which water passed and damaged the latter, 
it was held that the defendant was liable for the trespass, but could not be 
sued for omitting to close up the apertures. (Clegg v. Dearden, 12 Q. B. 576) 
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the plaintiff's close, whereby the plaintiff's horse fell in and was 


killed: Sybray v. White, 1 M. & W. 485; and see Groucott v. 
Williams, 32 L. J. Q. B. 237. 


Miscuievors ANIMALS (a). 





For knowingly keeping a fierce Dog which injured the Plaintiff. 


That the defendant wrongfully kept a dog of a fierce and mis- 
chievous nature and accustomed to bite mankind, well knowing 
that the said dog was of such fierce and mischievous nature and 80 
accustomed as aforesaid; and the said dog, whilst the defendant so 
kept the same, attached and bit the plaintiff; whereby the plainuill 
was wounded and so remained for a long time, and was prevented 
from carrying on his business, and incurred expense for surgical 
and medical] attendance. 

A like count: Worth v. Gilling, L. R.2C. P. 1. 


(a) An action lies against one who keeps a mischievous animal, knowing 
it to be mischievous, in respect of any damage done by the animal to the 
plaintiff. (4 Co. 18, b; Thomas v. Morgan, 2 C. M. & R. 496; Card v. 
Case, 5 C. B. 622.) The averment that the animal was of a fierce and mis- 
chievous nature and accustomed to bite, may be supported by evidence 
that it was of a fierce disposition and attempted to bite, to the knowledge 
of the defendaut, without proof that it had actually bitten any one before 
(Worth vy. Gilling, L. R. 2 C. P.1); but it is not sufficient to show merely 
that the dog was of a fierce disposition and usually tied up by the defen- 
dant. (Beck v. Dyson, 4 Camp. 198.) Proof of the defendant’s dog having 
bitten a child, was held to be evidence in support of an allegation that the 
dog was of a fierce and mischievous nature in an action for the loss of sheep 
destroyed by the dog. (Gettring v. Morgan, 5 W. R. 536; 29 L. T. 106, 
and see Jenkins vy. Turner, L. Raym. 109.) A specitic averment that the 
defendant's dug was accustomed to bite sheep, is not supported by proof 
that the dog was of a fierce and mischievous nature, and accustomed to 
bite men. (Hartley vy. Harriman, 1 B. & Ald. 620.) A complaint made 
to defendant's wife on the premises, for the purpose of being communi- 
cated to the plaintiff was held to be evidence of defendant's knowledge. 
(Gladman v. Johnson, 36 L. J.C. P. 153.) 

Negligence of the defendant in keeping the animal insecurely is no part 

_, Of the cause of action, and need not be stated in the declaration. The 
_}wrongful act consists in keeping the dangerous animal after knowledge of 
ss its propensities. (May v. Burdett, 9 Q. B. 101.) If the injury was in fact 
{caused by the defendant's negligence, the defendant may be 8o charged in- 
‘dependently of his knowledge of the mischievous propensities of the animal. 
‘ (See post,  Negligence.”) So where the defendant's mare strayed through 
. a defect of fences which he was bound to repair, and trespassed into the 
ee field and there injured a horse of the plaintiff, the defendant was 
held liable, though he did not know that the mare was of a mischievous 
nature. (Lee v. Kiley, 18 C. B.N.S8.722; 34L.3.C.P. 212.) But where 
a horse, straying on the highway, kicked a child there, the owner was held 
not liable for this injury without proof that he was aware of a vicious pro- 
‘pensity in the horse. (Coz vy. Burbidge, 13 C. B.N.8. 480; 32 L. J.C. P. 
89; and see R. v. Dant,1 L. & C. C. C. 667; 34 L. J. M. 119.) As to 
trespasses by animals of the defendant, see “ Trespass,” post, p. 417. 


Mischievous Animals. 3867 


A like count, in respect of an injury to plaintiff’s apprentice : 
Hodsoll v. Stallebrase 11 A. & E. 301.” ji Ds app 

A like count against a corporation: Stiles v. Cardiff Steam Nav. 
Co., 33 L. J. Q. B. 310. [Knowledge of the nature of the dog ina 
servant of the corporation, having control over the dog, or whose duty 
it would be to inform the corporation would render them liable, Tb. 
As to the liability of a railway company for an injury caused by a 
strange dog upon their station, see Smith v. Great Eastern Ry. Co., 
L.R.2C. P.4; 36 L. J.C. P. 22.) 


Like counts for knowingly keeping mischievous animals: a ram, 
Jackson v. Smithson, 15 M. & W. 563; a monkey, May v. Burdett, 
9 Q. B. 101. 


Counts for knowingly keeping fierce dogs, which worried the plain- 
tiff’s sheep and cattle(a): Hartley v. Harriman. 1 B. & Ald. 620; 
Thomas v. Morgan, 2 C. M. & R. 496; Card v. Case, 5 C. B. 622. 

For knowingly keeping a dog accustomed to chase and destroy 
game, which entered into plaintiff’s premises and destroyed the game 
there: Read v. Edwards, 17 C. B. N.S. 245; 34 L. J.C. P. 3. 

For knowingly driving a vicious and unmanageable horse, which 
ran against the plaintiff's carriage: Murtinez v. Gerber, 3 M. & G. 
88. 

For driving a bull in a public street knowing it to be prone to run 
at anything red, whereby it injured the plaintiff, who was dressed in 
red: Hudson y. Robcris, 6 Ex. 697. 


Count for knowingly selling by public auction a glandered horse, 
which infected the horses of the plaintiff, who purchased it believing 


(a) With respect to injuries done to sheep and cattle by dogs, it is 
enacted, by 28 & 29 Viet. ¢. 60, 5.1, that “the owner of every dog shall be 
liable in daniages for injury done fo any cattle or sheep by his dog, and it 
shall not be necessary for the party seeking such damages to show a previous 
nischievous propensity in such dog, or the owner’s know ledge of such previous 
propensity, or that the injurv was attributable to neglect on the part of 
such owner. Such damages shall be recoverable in any court of competent 
jurisdiction by the owner of such cattle or sheep killed or mjured. Where 
the amount of the damages claimed shall not execed tive pounds, the 
same shali be recoverable in a summary way before any justice or justices 
sitting in petty sessions under the provisions of the Act Eleven and Twelve 
Victoria Chapter Forty-three.” 

By s. 2 it is provided that “the occupier of any house or premises where 
any dog was kept or permitted to live or remain at the time of such injury 
shall be deemed to be the owner of such dog, and shall be liable as such 
unless the said occupier can prove that he was not the owner of such dog 
at the time the injury complained of was committed, and that such dog 
was kept or permitted to live or remain in the said house or premises with- 
out his sanction or knowledge: provided always that where there are more 
occupiers than one in any house or premises let in separate apartments or 
lodgings or otherwise, the occupier of that particular part of the premises in 
which such dog shall have been kept or permitted to live or remain at the 
time of such injury shall be deemed to be the owner of such dog.” 
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it to be sound: Hill v. Balls, 2 H.& N. 299; 27 L. J. Ex, 45. 
[ Held bad on demurrer, the sale not being shown to have been illegal, 
and no warranty or fraud being alleged, and the damage being too 
remote. 

For Tatas keeping diseased sheep which infected the sheep of 
the plaintiff: Cooke v. Waring, 2 H. & C. 332; 32 L. J. Ex. 262. 

For fraudulently selling a cow as sound, knowing it to be diseased, 
which infected other cows of the plaintiff: Mullett v. Mason, L. R. 


1 C. P. 559; ante, p. 266. 


NEGLIGENCE (a). 


(a) Negligence.|—An action lies forthe omission or negligent perform- 
ance of any duty of the defendant whereby the plaintiff has sustained 
damage. The negligence, in respect of the duty, which is actionable, has 
been described as being the omission to do something which a reasonable 
man would do, or the doing of sownething which a reasonable man would 
not do. (Per Alderson, B., Blyth v. Birmingham Waterworks Co., 11 Ex. 
781, 784; 25 L. J. Ex. 212.) Ifsuch negligence cuuses damage to another 
an action will lie in respect of the damaye so caused. 

The mere happening of an accident is not in general primd facie evidence 
of negligence, but the plaintiff must show affirmative evidence of negligence 
on the part of the deter ant: (Colon v- Wuod, 8 OO B.'N. S. 568; 29 
L. J.C. P. 333; Hammack v. White, 11 C. B. N.S. 588; 31 L. J.C. P. 
129.) Thus, the mere fact of the defendant’s omnibus running over the 
plaintiff while crossing the road is not evidence of negligence against the 

defendant (Cotton v. Hood, supra; and scv Singleton v. Eastern Counties 
Ry. Co., infra): and where the defendant rode a horse in the public street, 
which he had just bought, and of which he had no experience, and which 
became unmanagenble and knocked down the plaintiff, it was held that 
these facts afforded no evidence of negligence. (//ammack v. White, 11 
C.B. N.S. 588; 31 L. J.C. P. 129; and see Bird vy. Great Northern Ry. 
Co., infra.) The mere fact of the defendant driving or riding on the wrong 
side of the road at the time of the accident happening is gaid to be no evi- 
dence of neghgence. (See Lloyd v. Ogleby, 5 C. B. N.S. 667; North v. 
Smith, 10 C. B. N.S. 572, 573.) 

But in some cases the circumstances of the accident alone raise a sufli- 
cient presumption of negligence ; thus, in an action against the proprietor 
of a stage-coach, evidence of the coach breaking down was held sufficient 
prima facie proof of negligence (Christie y. Griggs, 2 Camp. 79) ; 80, a 
barrel falling from defendant’s warehouse on to the plaintiff below (Byrne 
v. Boadle, 2H. & C. 722; 33 L. J. Ex. 13); 80, a packing-case of defen- 
dant’s on his premises falling down against the plaintiff. (Briggs v. Oliver, 
4H.&C, 403; 35 L.J. Ex. 163; Martin, B., dissentiente.) Where goods 
fall upon the plaintiff from a crane fixed over a doorway upon the defen- 
dant’s premises, under which the plaintiff was pasaing, no explanation being 
given of the cause, it was held that there was sufficient evidence of negli- 
gence. (Scott v. London Dock Co., 34 L. J. Ex.17, Martin, B., dissentiente ; 
S. C. on appeal, Jb. 220; 3 H. & C. 546, Erle, C. J. and Mellor, J., dia- 
sentientibus.) In the latter case it was luid down by the Court, “that where 
the thing is solely under the management of the defendant or his servants, 
and the accident is such as in the ordinary course of things does not hap- 
pen to those who have the management of machinery and use proper care, 
it affords reasonable evidence, in the absenve of explanation by the defen- 
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For Injuries done by the Negligent Driving of the Defendant (a). 


That the defendant so negligently and unskilfully drove and 
managed a horse and carriage in a public highway, that the same 





dant, that the accident arose from want of care.” ‘See Skinner v. London 
and Brighton Ry. Co., and Carpue v. same, infra.) 

The omission to guard against extraordinary accidents is not negligence ; 
thus, a water company whose pipes were constructed with reasonable care 
with reference to ordinary frosts was held not to be liable for the breaking 
of the pipes by an extraordinary frost. (Blyth v. Birmingham Waterworks 
Co., 11 Ex. 781; 25 L. J. Ex. 212.) The omission of a voluntary precau- 
tion is not actionable. (Skelton v. London and North-Western Ry. Co., Iu. 
R. 2 C, P. 631.) 

The following cases have been decided as to accidents on railways :— 
Railway companies are not liable for accidental fires occasioned by their 
engines, if they have taken all possible precautions to avoid them, and are 
not guilty of some negligence in fact. (Vaughan v. Taff. Vale Ry. Co., 5 
H.& N.679; 29L. J. Ex. 247; and see Freemantle v. London and North- 
Western Ry. Co.,10 C. B. N.S. 89; 31 L. J.C. P. 12.) Where two trains, 
both belonging to the same company, came into collision upon their railway, 
it was held thut this alone showed a primd facie case of negligence (Skinner 
v. London and Brighton Ry. Co., 5 Ex. 787); and so it has been held 
where an accident occurred to a train on a railway while the train and the 
railway were under the exclusive management of the defendants. (Carpue 
v. London and Brighton Ry. Co., 5 Q. B. 747.) A train running off the 
line in an unexplained manner was held not to be conclusive proof of neg- 
ligence. (Bird v. Great Northern Ry. Co., 28 L. J. Ex. 3.) The fact of a 
train running over a child, without evidence how the child got on the rail- 
way, is not evidence of negligence against the railway company. (Singleton v. 
Eastern Counties Ry. Co., 7 C. B. N.8. 287.) Where passengers were di- 
rected to walk round the train to leave the station, and one stumbled over a 
hamper laid in the way, it was held to be evidence of negligence. (Nichol: 
son v. Lancashire and Yorkshire Ry. Co., 3H. & C. 534; 34 L. J. Ex. 81.) 

The plaintiff cannot recover for damage caused hy the negligence of the 
defendant where he has by his own neghyence so contributed to the damage 
that it cannot be attributed tothe defendant ; and the defendant may defeat 
the action by showing such contributory negligence on the part of the 
plaintiff. (See post, Chap. VI, ‘ Negligence.’’) 

A declaration merely alleging that the defendant acted “ negligently,” 
and that damage ensued to the plaintiff, does not alone show a cause of ac- 
tion, unless it 1s also shown, or can be inferred from the facts alleged, that 
the negligence amounted to a breach of duty or wrong. (Dutton v. Powles, 2 
B.&8,174; 31 L.J.Q. B.191, 192; Gautret v. Egerton, L.R.2C.P. 371; 
36 L. J.C. P.191; Jones v. Egerton, Ib.; Metcalfe v. Hetherington, 11 Ex. 
257.) Where the cause of action is founded on contract, or arises out of a 
relationship created by bailment or retainer, it is necessary to show expresely 
the creation of the duty alleged to have been broken ; and where it arises in- 
dependently of contract, the statement of the facts must show that the de- 
fendant was bound to do or not to do what he ia alleged to have negligently 
omitted or committed, or that he was bound, as regarded the plaintiff, not 
to do negligently what he did. An express allegation of duty on the part 
of the defendant is a mere inference of law, and is immaterial and cannot: be 
traversed. If the facts stated do not raise the duty, the express allegation 
will not supply the defect; and if the facts sufficiently show the duty, the 
express allegution is unnecessary, and therefore sg not to be introduced. 
(Cane v. Chapman, 5 A. & E. 647; Seymour v. Maddoz, 16 Q. B. 326; 
and see ante, pp. 9, 121.) 

(a) The plaintiff may charge the injury resulting from the negligent 
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were forced and driven against a horse and carriage of the plaintiff ; 
whereby the said horse of the plaintiff was thrown down and 
wounded, and his said carriage was broken and damaged, and the 
plaintiff incurred expense in curing the said house and in repairing 
the said carriage, and was deprived of the use thereof for a long 
time, and was delayed and injured in his business. 

Like counts: Williams v. Holland, 10 Bing. 112; Wheatley v. 
Patrick, 2 M. & W. 650; Gough v. Bryan, 2 M. & W.770; 
Taverner v. Little, 5 Bing. N. C. 678; Hart v. Crowley, 12 A. & E. 
378. 

For injuries caused by the negligent driving of the defendant's ser- 


a 


vant: see‘ Master and Servant,” ante, p. 361. 


For Negligent Driving where the Damage occurred in endeavouring 
to avoid a Collision. 


That at the time of the committing of the grievances hereinafter 
mentioned the plaintiff was possessed of a carriage and horses, and 
was driving the same along a public highway, and the defendant then 
so negligently and violently drove a waggon and horses along the 
same highway, and so unskilfully and improperly conducted the said 
wagyon and horses that the same would then necessarily and inevi- 
tably have been driven and forced against the said carriage and 
horses of the plaintiff and have damaged them, if the said carriage 
and horses of the plaintiff had then continued and remained upon 
the said highway as aforesaid; wherefore the plaintiff, in a reason- 
able and necessary endeavour under the circumstances to avoid the 
said damage, reasonably and necessarily and with proper and rea- 
sonable care and skill in that behalf guided and conducted his said 
carriage and horses to and off one side of the said highway, and in 
so doing his said carriage and horses, without any negligence, un- 
skilfulness, or default of the plaintiff, but solely and immediately in 
consequence of the negligence, violence, and improper conduct of 
the defendant as afvresaid, were upset and injured; whereby the 
plaintiff was put to expense in repairing his said carriage, and in 
curing his said horses, and was deprived of the use of his said car- 
riage and horses for a long time, and was put to expense in hiring 
another carriage and other horses. 


For negligence tn driving a coach, whereby the plaintiff, a passenger, 
was obliged to jump off tu avoid danger, and sustained damage in so 
doing: Jones v. Boyce, 1 Starkie, 493 [where see the observations of 
Lord Ellenborough upon this cause of action, which are also appli- 
cable to the preceding count}. 


driving of the defendant hiunself as a trespass, (see post, “ Trespass”) or he 
may charge it as the consequence of the defeudant's negligence, notwith- 
standing the act is immediate, so long us it is not a wilful act. (Day v. 
Edwards, 5 T. R. 648; Ogle v. Barnes, 8 T. R. 188; Savignac vy. Roome, 
6 T. R. 125; Williams v. Holland, 10 Bing. 112,117; and see Corel v. 
Laming, 1 Camp. 497; Turner v. Hawkins, 1 B. & P. 472; Moreton v. 
Hardern, 4 B. & C. 223; Wells v. Ody, 1 M. & W. 452, 462.) The act of 
the defendant’s servant cannot be charged as tle immodiate act of the de- 
fendant, unless he specifically authorized it. See ante, p. 361, n. 
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For an injury arising from the negligence of the defendant in 
ad his horses unattended: Quarman v. Burnett, 6 M. & W. 

For leaving a horse and cart unattended, whereby the plaintiff, 
an infant, was injured while playing with them: Lynch v. Nurdin, 
2 Q. B. 29. 

kor spurring a horse while passing close to the plaintiff on a 
highway, whereby the plaintiff was kicked by the horse: North v. 
Smith, 10 C. B. N.S. 572; and see Hammack v. White, 11 C. B. 
N.S. 688; 31 L. J.C. P. 129. 


For Negligence in Navigating a Ship, whereby it ran foul of the 
Plaintiff's Ship (a). 

That the defendant so negligently and unskilfully navigated and 
directed a steam-ship [in the river Thames], that the said steam-ship 
ran foul of and struck against a ship of the plaintiff; whereby the 
said ship of the plaintiff was swamped and sank, and divers goods of 
the plaintiff then being in the said ship were wetted and spoiled, and 
the plaintiff ineurred expenses in raising the said ship, and in clear- 
ing the water therefrom, and in surveying and repairing the damage 
done to the same, and in preserving divers goods of the plaintiff 
then in the said ship, and the plaintiff lost the use of the said ship 
for a long time, and the freight aud profits which he might have de- 
rived therefrom. 

Like counts: Lucey v. Ingram, 6 M. & W. 302; Martin v. Tem- 
perley, 4 Q. B. 298; Rodriques v. Melhuish, W Ex. 110; Smith v. 
Voss,2 H. & N. 97; 26 L. J. Ex. 233; Nelson v. Couch, 15 C. B. 
N.S. 99; 33 L. J.C. P. 46. 





(a) As to this action see “The Merchant Shipping Act, 1854," 17 & 18 
Vict. c. 104, Part IX., on “the liability of shipowners,” and the following 
cases decided under it :— Smith v. Voss, 2H. & N. 97; 26 L. J. Ex. 233; 
Tuffy. Warman, 2C. B. N.S. 740; 5 76.573; 26 L. J.C. P. 263; 27 Lb. 322. 

By “The Admiralty Court Act, 1861,” 214 Vict. c. 10. 8. 7, it is enacted 
that “the High Court of Admiralty shall have jurisdiction over any claim 
for damage done by any ship,” including damage to any property or to the 
person. (The Sylph, L. R. 2 Adm. 24; 37 L. J. Adin. 14; The Uhla, 
L. R. 2 Adm. 29; 37 L. J. Adm.16.) And by s. 15, all decrees and orders 
of the High Court of Admiralty, whereby any sum of money, or any costs, 
charges, or expenses shal] be payable to any person, shall have the same 
effect and remedies as judgments in the superior courts of common law. 
An action against the shipowner in the common law courts is not barred 
by proceedinus against the ship in the Admiralty Court for the same col- 
lision, under which the ship has been sold, and the proceeds paid to the 
plaintiff; unless the whole amount of damage has been thereby satisfied. 
(Nelson v. Couch, 15 C. BL. N.S. 99; 33 L. J.C. P. 46.) 

By “The Merchant Shipping Act, 1854,” s. 388, “No owner or maater of 
any ship shall be answerable to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified pilot acting in charge 
of such ship, within any district where the employment of such pilot is com- 
pulsory by law.” But in order to exonerate himself under this section, the 
owner or master must show that the negligence was exclusively that of the 
pilot (Rodrigues v. Melhuish, 10 Ex.110; Zhe Jona, L. R. 1 P.C. 426; 
Tyne Commissioners v. General Steam Nav. Co., L. KR. 2 Q. B. 65; The 
Velasquez, lu. R. 1 P. C. 494; 36 L. J. Adm. 19); as to when pilotage is 
compulsory, see The Hanna, 36 L. J. Adm. 1. As to compulsory pilotage 
in foreign waters, see The Halley, L. R. 2 Adm. 3; 37 L. J. Adm. 1. 
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Like counts, alleging the defendant's ship to have been under the 
management of his servants: Harris v. Willis, 15 C. B. 710; Fen- 
ton v. Dublin S. P. Co., 8 A. & E. 835 ; Dowell v. Gen. S. Nav. Co., 
5 E. & B. 195; 26 L. J. Q. B. 59; Morrison v. Gen. 8S. Nav. Co., 8 
Ex. 733 ; Dalyell v. Tyrer, E. B. & BE. 899; 28 L. J. Q. B. 52. 


Count for negligence in navigating a steamer, whereby the plain- 
tiff's barge was swamped by the swell of the water : Smith v. Dobson, 
3M. & G. 59. 

Against the owners of a transport under the command of an officer 
of the navy, for an injury occurring in execution of orders: LHodg- 
kinson v. Fernie, 2C. B. N.S. 415; 26 L. J. C. P. 217. 

For negligence in navigating a ship contrary to the Admiralty 
regulations: General Steam Nav. Co. v. Aforrison, 13 C. B. 581. 

For negligent navigation, whereby plaintiff's telegraph cable, laid 
at the bottum of the sea, was injured: Submarine Telegraph Co. v. 
Dickson, 15 C. B. N.S. 759; 33 L. J. C. P. 139. 


For negligently leaving a wreck tn a navigable channel for ships, 
without any buoy or mark, whereby the plaintiff's vessel was injured : 
White v. Crisp, 10 Ex. 312; Brown v. Mallett, 5 C. B. 599. 

for negligently constructing a wharf and placing piles in a na- 
vigahle channel, whereby plaintiff's vessel wus injured: White 
y. Phillips, 15 C. B. N.S. 245; 33 L. J.C. P. 33. 


For negligently driving a Train against the Plaintiff. 


That the defendants ‘by their servants} so negligently and un- 
skilfully drove and manayed an engine and a train of carriages at- 
tached thereto upon and along a certain railway, which the plaintiff 
was then lawfully crossing, thut the said engine and train of car- 
riayes were driven and struck against the plaintiff; whereby the 
plaintiff was thrown down and wounded und permanently injured, 
and was prevented from attending to his business for a long time, 
and incurred expense for surgical and medical attendance. 

Like counts: Waitey. North-Eastern Ry. Co., E. B. & E. 719; 27 
L. J.Q. B.417; Great Northern Ry. Co. v. Harrison, 10 Ex. 376. 


Against a Railway Company for Negligence in using and managing 
an Engine, whereby the Plaintiff's Buildings were burned. 


That the plaintiff was possessed of certain sheds and buildings si- 
tuate near to a railway used by the defendants for tue purpose of 
driving along the same (amongst other things) locomotive engines, 
and the defendants were possessed of a locomotive engine contain- 
ing fire and burning matter, which was being driven along the said 
railway near to the said sheds and buildings, under the manage. 
ment of the defendants; and the defendants so negligently and unskil- 
fully managed the said engine and the said fire and burning matter 
therein contained as aforesaid [and the said engine was so insuffi- 
ciently and improperly constructed] that sparks from the said fire 
and portions of the said burning matter escaped and flew from the 
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said engine to and upon the said sheds and buildings; whereby the 
said sheds and buildings were set on fire, and the same, together 
with certain plant, tools, stock-in-trade, and goods of the plaintiff, 
then being in and near the said sheds and baildina were burnt and 
destroyed, and the plaintiff lost the use and enjoyment of the same, 
and was prevented for a long time from carrying on his business. 
Like counts: Aldridge v. Great Western Ry. Co.,3M.&G.515; 
Piggott v. Eastern Counties Ry. Co., 3 C. B. 229; Vaughan v. Taff 
Vale Ry. Co.5 H.& N. 679; 28 L. J. Ex. 41; see ante, p. 369 n. 





Against a Railway Company for the Negligence of their Porter, 
who knocked the Plaintiff down with a Truck. 


That the defendants by their servants so negligently and unskil- 
fully wheeled and managed a truck upon the platform of a railway 
station, along which the plaintiff was then lawfully passing, that the 
said truck was forced ve struck against the plaintiff; whereby he 
was thrown down and wounded and lamed aa injured, and was pre- 
vented from attending to his business for a long time, and incurred 
expense for surgical and medical attendance. 


Against a Railway Company for neglecting to light a Station, 
whereby the Pluintiff, a Passenger, fell and was injured. 


That at the time of the committing of the grievance hereinafter 
mentioned the defendants were carriers of passengers for hire from 
—— to ——, in carriages on a railway, and used a certain station 
at ——- aforesaid for the reception and accommodation of their said 
passengers, and the said station was then in the possession and 
under the management of the defendants for the purposes afore- 
said; yet the defendants negligently managed the said station and 
carriages, and placed the said carriages at inconvenient and dan- 
gerous places in the said station, and kept the said station in a dan- 
gerous slate, and omitted to provide suflicient accommodation for the 
safe access of their passengers to the said carriaves there, and to light 
the said station in proper places and ina sufticient manner for the 
use of their said passengers during the hours of darkness ; whereby 
the plaintiff, having been received there by the defendants as and 
then being a passenger to be carried by them from —— to —— 
aforesaid, fell and was thrown down with great violence at the said 
station, and one of the arms of the plaintiff was broken, and he was 
permanently injured and suffered great pain, and was prevented 
from transacting his business for a long time, and incurred expense 
for surgical and medical attendance. 

A like count: Martin v. Great Northern Ry. Co., 16 C. B. 179; 
Nicholson v. Lancashire and Yorkshire Ry. Co. 3 H. & C. 534; 
34 L. J. Ex. 84. 


Against a railway company for negligently keeping an obstruction 
on the platform of a statton, which the plaintiff fell over: Cornman 
y. Eustern Counties Ry. Co, 4 H. & N. 781; 29 L. J. Ex. 94. 

For keeping a railway station in a dangerous state: Toomey v. 
London and ipriAton Ry. Co., 3 C. B. N.S. 146. 

For negligently keeping a dangerous staircase at a station: Long- 
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more v. Great Western Ry. Co.,19 C. B. N. 8. 183; 35 L. J.C. P. 
me i Crafter v. Metropolitan Ry. Co., L. R.1C. P.300; 35 L. J. 

. P. 132. 

For negligently allowing a dog to be on the station, which bit 
ioe : Smith v. Great Eastern Ry. Co., L. R.2C. P. 4; 36 L. 

U.P. 22, 

For negligently Fadia defective carriage : Readhead v. Mid- 
land Ry. Co., 36 L. J. Q. B. 181. 

For negligence in not keeping the line in a proper state for traffic: 
Blake v. Great Western Ry. Co., 7H. & N. 987; 31 L. J. Ex. 
346; [the defendant’s responsibility extends over the lines of other 
companies over which the defendants undertake to carry: Ib.] 

For not providing proper means for alighting from the train: 
Foy v. London and Brighton Ry. Co., 18 C. B. N. 8S. 225. 

For not providing proper means of departure from the train: Ni- 
ane v. Lancashire and Yorkshire Ry. Co., 3 H. & C. 534; 341. 

. Ex. 84. 


Counts against railieay companics in respect of carriage-ways cross- 
ing the line upon a level (under the Railway Clauses Consulidation 
Act,8 & 9 Vict. c. 20, 8. 47): Wyatt v. Great Western Ry. Ce., 6 
B. & 8S. 709; 31 L. J. Q. B. 204; Laat or Lunn v. London and 
North-Western Ry. Co., L. R.1Q. B. 277; 35 L. J. Q. B. 105. 

Counts against railway companies in respect of footicays crossing 
the line upon a level (concerning these there is no statutory obligation) : 
Bilbee v. London and Brighton Ry. Co., 18 C. BLN.S.584; 34.L. 0. 
C. P.182; Stubley v. London and North-Western Ry. Co., Ll. RB. 
1 Ex.13; 35 L. J. Ex. 3; Stapley v. London and Brighton Ry Co., 
L. R. 1 Ex. 21; 35 L. J. Ex. 7; Shelton v. London and North- 
Western Ry. Co., 36 L. J.C. P. 249; L. R. 2 C. P. 631; James v. 
Great Western Ry. Co., 36 L. J.C. P. 285. 


Against a railway company for neglecting to maintain fences: see 
“ Fences,” ante, p. 287. 





For Damage done to the Plaintiff’s House hy the Defendant 
negligently pulling down the adjoining House (a). 


(Tenue local.) That the defendant so negligently and unskilfally 
pulled down a house adjoining the dwelling-louse of the plaintiff, 
that the walls, floors, and ceilings of the said dwelling-house of 
the plaintiff were shaken, cracked, and damaged, and bricks, tiles, 


ee pe eo 4s tee 





(a) Where the plaintiff is not entitled fo a right to support for his house 
from the adjoining house, an action will not lie for pulling down the adjoin- 
ing house without shoring up the plaintiff's. (Peyton v. Mayor of London, 
9B. & C. 725; see “ Support,” post, p. 407.) But an action may be main- 
tained for any damage caused to the plaintiff's house by pulling down the 
adjoining house in a negligent and improper manner, as distinct from 
the damage done by the removal of the support to which the plaintiff was 
entitled. (Dodd v. Holme, 1 A. & E. 493; Langford v. Woods, 7 M.& G. 
625; Bradhee v. Christ's Hospital, 4M.& G. 714; Trower vy. Chadwick, 

3 Bing. N.C. 334; 6626.1.) There is no obligation towards a neighbour 
cast hy law on the owner of a house, merely as owner, to keep it repaired ; 
‘the only duty is to keep it in such a state, that his neighbour may not be 
injured by its fall. (UChauntler v. Robinson, 4 Ex. 163.) 
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wood, dust, and rubbish fell from the said house into and upon the 
said dwelling-house of the plaintiff, and broke the windows thereof, 
and damaged the furniture and goods of the plaintiff therein; 
whereby the plaintiff incurred expense in repairing the said walls. 
floors, ceilings and windows of his said dwelling-house, and his said 
furniture and goods, and lost the use and enjoyment of his said 
dwelling-house, goods and furniture for a long time. 

Like counts: Dodd v. Holme, 1 A. & E. 493; Langford v. Woods, 
7M. & G. 625; Trower v. Chadwick, 3 Bing. N. C. 334; Emblen 
v. Myers,6 H. & N. 54; 30L.J.Ex.71; Butler v. Hunter, 7 H. 
& N.826; 31 L. J. Ex. 214. 





A like count, with a count for injuries done to the plaintiff's house 
by negligently underpinning the party-wall: Bradbee v. Christ's 
Hospital, 4 M. & G. 714. 


For injuries done to the plaintiff’s house by negligently construct- 
tng a sewer in the neighbourhood: Jones v. Bird, 5 B. & Ald. 837 ; 
Grocers’ Company v. Donne, 3 Bing. N.C. 34; Ruck v. Williams, 
3H. & N. 308; 27 L. J. Ex. 357. 

For negligently keeping a sewer on the defendant's land, whereby 
an overflow of the contents was discharged on the plaintiff's pre- 
mises: Alston v. Grant, 3 E. & B. 128. 


For negligence in not fencing machinery under the Factory Act, 
7&8 Vict. c. 15, 8.21: Cuswell v. Worth, 5 E. & B. 849; 25 L. J. 
Q. B.121; Duel v. Sheppard, 5 E. & B. 856; 25 L. J. Q. B. 124; 
ee v. Clarke, 6H. & N. 349; 7 Jb. 397; 30 L. J. Ex. 135; 31 

. 356. 


For negligence in lending a machine with a known defect in it, in 
using which the plaintiff was injured: Blakemore vy. Bristol § 
Evreter Py. Co., 8 KE. & B. 1035; 27 L. J. Q. B. 167; Al Carthy v. 
Young, 6 H. A N. 329; 30 L. J. Ex. 227; and see ‘ Bailments,” 
ante, p. 276. [The borrower, and perhaps any other persons for whose 
use the loan of the machine was intended, can alone maintain this 
action, and not persons whom the borrower permits to use the machine 
without the privity of the lender, Lb.] 

For negligence in intrusting a young girl with a loaded gun: 
Divron v. Bell, 5 M. & S. 198. 

For negligently exposing dangerous implements on a highway: 
Marriott v. Stanley, 1M. & G. 568; Hughes v. M' Fie, 2 H. & C. 
744; 33 L. J. Ex.177; Mangan v. Atterton, L. R. 1 Ex. 239; and 
see *‘ Nuisunce, post, p. 379. 


For negligently constructing a hayrick, which took fire and burnt 
the plaintifi’s house: Vaughan v. Menlove, 3 Bing. N. C. 468. 

bor negligently lighting a fire which spread to the close of the 
plaintiff: Filliter v. Phippard, 11 Q. B. 347. [ls to damage caused 
by accidental fires, see 14 Geo. ILL. c. 78, 8. 86.] 





For negligently leaving a trap-door in a private passage open: 
Chapman vy. Rothwell, E. B. & 1K. 168; 27 L. J. Q. $. 315. 
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For negligently keeping a shoot in a sugar refinery in an unpro- 
tected state, through which plaintiff ea lawfully on the premises 
aa Indermaur vy. Dames, L. R. 1 C. P. 274; 2 7b. 311; 36 L. J. 

. P. 181. 

By a guest against the owner of a house for negligence in keeping 
a door in a dangerous state, whereby the plaintiff, opening the door, 
was injured: Southcote v. Stanley, 1 H. & N. 247; 25 L. J. Ex. 
339 [held a bad count}. 

For negligently keeping private premises in a dangerous state which 
plaintiff used by license of defendant: see Seymour v. Maddox, 16 
Q. B. 326; Gautret v. Egerton, L. R. 2 C. P. 371; 36 L. J.C. P. 


191 [held bad counts). 





For negligently drining an ox through the streets, which ran into 
the plaintiff’s shop and broke his gouds: Milligan v. Wedge, 12 
A. & E. 737. 


Counts against Corporate Bodies, Commissioners, Trustees, ete., 
of Public Works, for Negligence (a). 

Against the trustees of a hurbour for negligence in allowing it to 
become choked with mud: Metcalfe v. Hetherington, 11 Ex. 257; 
Gibbs v. Trustecs of Liverpool Docks, 1 H. & N. 439; 3 7b. 161; 
L.R.1H. L.938; 27 L. J. Bx. 321; Thompson v. North-Eastern 
Ry. Cv., 2B. & §. 106; 30 L. J. Q. B. 67; 31 7b. 194; Penhallow 
v. Mersey Docks Board, L. R. 1H. L. 93; 30 L J. Ex. 329. 

Aguinst the trustees of a canal for keeping a dangerous bridge, 
whereby a person fell in and was drowned : Manley v. St. Helen's 
Canal Co., 2H. & N. 840; 27 L. J. Ex. 149. 

Against commissioners of a canal navigation for want of repair 
in a loch, whereby the plainly barge was delayed: Walker v. 
Goe, 3 H. & N. 395; 27 L. J. Ex. 427. 

Against commissiuners of sewers for negligence in constructing a 
sewer, wherehy the plaintiff's house was injured: Jones v. Bird, 5 
B. & Ald. 837; Ruck v. Williams, 3 H. & N. 308; 27 L. J. Ex. 
357 ; Grocers’ Company v. Donne, 3 Bing. N.C. 34, supra. 

Against a local board of health for negligently keeping sewers : 
Ltchin Bridye Co.v. Suuthampton Local Board of Health, 8. & B. 
801. 


(a) Corporate bodies, trustees and commissioners, carrying on public 
works or performing public duties are liable for negligence upon the same 
principles as those upon which individuals are liable, notwithstanding they 
.undertake such duties gratuitously or derive no profit from them. (Afersey 
Docks v. Gibbs, L. R. 1 HLL. 933; Coe v. Wise, L. Ro 1 Q. B. 711; over- 
ruling Metcalfe v. Hetherington, 11 Ex. 257; 5 HW.&N. 719; 24 L.d. Ex. 
314.) And they are liable for the acts of their servants in the same manner 
that an individual is lable (/74.; see ‘“ Corporation,” ante, p. 299, (b) ; 
“ Master and Servant,” ante, p. 361). 

Officers of government performing public duties are not responsible for 
the negligence or misconduct of inferior officers in their several departinenta, 
although they appoint and may dismiss them, as the postmaster-general, 
cominissioners of customs, military and naval officers. (Whitfield v. Lord 
Le Despencer, 2 Cowp. 754; Lane v. Cotton, 1 1s. Raym. 646; Nicholson v. 
Mouncey, 15 East, 384; and see Tobin v. The Queen, 14 C. B. N. 8. 605; 
16 Fé. 310; 82 L. J. C. P. 216; 83 Zod. 
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Against commissioners under an Act of Parliament for the making 
of certain navigation works fur negligence, whereby the plaintiff's 
land was flooded: Allen v. Hayward, 7 Q. B. 960. 

Against the corporation of a town or pre a dangerous 
wringing machine under the Baths and Washhouses Act, in using 
which the plaintiff was injured: Cowley v. Mayor of Sunderland, 6 
H. & N. 565; 30 L. J. Ex. 127. 

Against the trustees of a turnpike road for negligently maintain- 
tng the drains of the road: Whitehouse v. Fellowes, 10 C. B. N.S, 
765; 30 L. J.C. P. 305. 

Against commissioners under the Towns Improvement Clauses 
Act, 1847, 10 & 11 Vict. c. 34, for suffering the highway to be ina 
dangerous condition: Hartnall v. Ryde Commissioners, 4 B. & S. 
361; 33 L. J. Q. B. 39; Ohrby v. Ryde Commissioners, 5 B. & S. 
743; 33 L. J. Q. B. 296. 


Counts for keeping areas, cellars, etc., open and improperly 
fenced, adjoining public highways, in consequence of which the plain- 
tiff sustained injury: see ** Nuisance,” infra. 


Counts by the executors or administrators of persons killed by the 
negligence of the defendant, on behalf of surviving relatives, under 
Lord Campbell's Act: see‘ Executors,” ante, p. 326. 


Counts against a master for injuries caused by the negligence of 
his servant: see“ Master and Servant,” ante, p. 361. 


NUISANCE (ca). 





For placing on a Highway an Obstruction which the Plaintiff 
Sell over. 


(Fenue local.) That the defendant wrongfully dug a trench and 
heaped up earth and stones ina pubhie highway so as to obstruct it, 


(a) Nuisances are either pudlic nuisances, as obstructions to highways, 
noxious trades, etc., which are indictable offences, or private nuisances, 
which are injuries to private property, as obstructing hghts or rights of 
way, diverting watercourses, ete. (3 BI. Com. 216.) The latter are for the 
most part injuries to easements, and will be found arranged under the titles 
* Ways,” “ Watercourses,” “ Lights,” ete. Some, however, may be conve- 
niently collected under the present title, as polluting the air, nuisances by 
noise, smoke, etc. See the forms and reterences given above. — 

No action will lie for a public nuisance at the suit of a private person, 
unless he has thereby sustained particular damage over and above what is 
common to others (3 BI. Com. 220); thus, no action will he merely for 
placing an obstruction on a public highway, but if a person suffers damage 
by driving or falling against it, he may maintain an action for such damage 
(see cases, supra); so if an obstruction of the highway prevents access to 
a@ person's abode and hinders his business, he may mamta an action for 
the damage thereby done tu his trade. (Jveson v. Moore, 1 L. Raym. 486 ; 
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whereby the plaintiff, whilst lawfully passing along the said high- 
way, fell over the said earth and stones ie into the said trench] and 
broke his arm and suffered great pain, and was prevented from at- 
tending to his business for a long time, and incurred expense for 
surgical and medical attendance. 

Like counts: Ellis v. The Sheffield Gas Co., 2 E. & B. 767; 
Sadler v. Henlock, 4 E. & B. 570; Fisher v. Prowse, Cooper v. 
Walker, 2B. & 8.770; 31 L.J.Q. B. 212; Richardson v. Locklin, 
6B.& 58.777; 34 L. J. Q. B. 225. 


For keeping an Obstruction on a Highway unguarded, whereby 
the Plaintiff's Carriage was upset. 


(Tenue local.) That the defendant wrongfully suffered certain earth 
and rubbish, which had been placed by him in a heap on a public high- 
way, toremain there during the mght, without any light or means to 
prevent persons from driving against the same; whereby the plaintiff, 
whilst he was lawfully driving along the said highway in the night- 
time, drove his horse and carriage against the said earth and rubbish, 
and upset the said carriage and broke the same and lamed the said 
horse, and the plaintiff and his wife, who were then riding in the 
said carriage, were thrown out and injured, and the plaintiff meurred 
expense for surgical and medieal attendance and for repairing the 
said carriage and curing the said horse, and was deprived for a long 
time of the use thereof, and was hindered in his business. 

Like counts: Peachey v. Rowland, 13 C. B. 182; Burgess v. 
aes LC. B. 578; Hardwick vy. Moss, 7H. & N. 136; 31 L. J. 

x. 200. 


Wilkes v. Hungerford Market Co.. 2 Bing N.C. 281; Rose v. Groves, 5 
M. & G. 613; Simmons vy. Lillystone, 8 Ex. 431.) But mere delay caused 
by the obstruction, or the trouble and expense of removing it, being come 
non to all, is not sufficient damaye to enable an individual to maintain an 
action. (Winterbottom vy. Lord Derby, L. R. 2 Ex. 316; 36 1.0. Ex. 194.) 
That the plamtiff and his servants were compelled to go by a longer route, 
and their work was thereby increased, and the plaintiff was prevented from 
employing his servants otherwise, 13 sufficient peculiar damage. (Blagrave 
v. Bristol Waterworks Co., 1H. & N. 369.) 

A highway inay be dedicated to the pubhe subject to an obstruction or 
the exercise of some private right upon it, which is then not actionzble. 
(Fisher v. Prowse, Cooper. Walker, 2 BL & 3.770; 31 L. 3. Q. B. 212.) 
A highway so dedicated must be accepted in its existing «tate, and the 
owner is not reeponsible for dangers then existing, unless guilty of conceal- 
ment respecting them. (J6.; Robbins v. Jones, 15 CL BLN. S. 221; 33 
L.J.C.P.1; Gautret v. Egerton, L. R.2 C. P. 871; 36 1L.3.C. P. 191.) 

An action for a nuisance caused on real property is local. (dtéichardson v. 
Locklin, 6 B.& 8.777; 341. J. Q. B. 225.) 

In actions for nuisances where they are continuing, and the circumstances 
make it advisable, the plaintiff may, by his writ and declaration, claim an 
Injunction. (See “ Injunction,” ante, p. 341.) 

Damages cannot be claimed for an anticipated continuance ofa nuisance, 
because repeated actions may be brought for the continuance. (Shadwell v. 
Hutchinson, 2B. & Ad. 97; Battishill v. Reed, 18 C. B. 696; 25 L. J.C. P. 
290.) If the defendant persists in continuing a nuisance after a verdict 
against him for nominal damages, the jury in a second action may give vin- 
dictive damages to compel him to abate the nuisance. (J6.) 
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Against a surveyor of highways for leaving gravel on the highway 
at night without proper precautions: Davis v. Curling, 8 Q. B. 
286. [He is not liable for mere omission t6 repair, ante, p. 338. ] 

Against the trustees of a public road for leaving in the road heaps 
of road-scrapings, which the plaintiff fell over: Harris v. Baker, 
4M.&S. 27. 

Against a contractor for not making good the surface of a highway, 
after Ae and filling up holes in it: Hyams vy. Webster, L. R. 
2Q. B. 264; 36 L. J. 8. 8. 166. 

Against the owner of a house, for a nuisance caused by rubbish 
placed on the highway by a workman employed in repairing the 
house: Bush v. Steinman, 1 B. & P. 404. 

For placing rubbish on a highway by the side of a canal, which 
a the plaintiff to fallin: Goldthorpe v. Hardman, 13 M.& W. 

77. 

Hor digging a hole in the highway and leaving it without any light 
or signal: Newton v. Ellis, 5 E. & B. 115. 

For exposing dangerous implements for sale on a public highway, 
by falling against which the plaintiff was injured: Marriott v. 
Stanley, 1 M.& G.568; and see Mangan v. Atterton, L. R. 1 Ex. 239. 

For placing a shutter against the wall of a public highway, which 
fell upon the plaintiff: Abbot v. Macfie, Hughes v. Macfie, 2 H. & 
C.744; 33 L. J. Ex. 177. 

Against a waterworks company for keeping a fire-plug uncovered 
in a highway, in consequence of which plaintiff's horse placed his 
Joot in the plug-hole, and was lamed: Bayley v. Wolverhampton 

Waterworks Co., 6H. & N. 241; 30 L. J. Ex. 57. 


For keeping adangeraus Cellar apen adjoining a Puhlic 
Highway (a). 


(Venue local.) That the defendant was possessed of a vault or cellar 
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(a) Making an excavation, cellar, or area adjoining a public way, or 
keeping such an excavation, cellar, or area inseeurely fenced and guarded, 
soasto render the way unsafe to those who use it with ordinary care, 1s a 
nuisance, for which an action will le at the suit of the person who 1s Injured 
by fallmy into it or otherwise while using the publie way. (Barnes v. 
Ward, 9 C. B. 892: Hadley v. Taylor, L.R.1 C. P. 53.) In general, a per- 
son would not be liable to an action in respect of open excavations on his 
own land, at such a dustance from the highway as net to amount to a nui- 
sanee (Jb.; Stone v. Jackson, 16 C. B. 199; Lardeastle v. South York- 
shire Ry. Co., 4H. & N. 67; 28 L. Jd. Ex. 139) ; although the land is waste 
land open to the public (/ownsell vy. Sayth, 7 C. BLN. S. 731; 29 L. J. 
C. P. 208) ; and although it is used with the permission of the owner. 
(Binks v. South Yorkshire Ry. Co. 3 B. & 8. 244; 32 L. Jd. Q. B. 26.) 

A person using private premises, though with the permission of the oc- 
cupier, cannot, except under special circumstances, maintain an action to 
recover damages for an injury occasioned to him by the dangerous state of 
the premises ; but the occupier is bound to use reasonable care to protect 
persons coming to his premises by his invitation, or upon business, from 
unuaual dangers, which ne knows, or ought to know, to be there. (Jnder- 
maur v. Dames, L. R.1C. P. 271; 225.311; 36 L. J.C. P. 181; and 
see Seymour v. Maddow, 16 Q. B. 326, Southeote v. Stanley, 1H. & N. 
247; 26 L. J. Ex. 330; Bolch v. Smith, 7. & N. 736; 31 L. J. Ex. 201 ; 
Gallaghery. Humphery, 10 W.R.Q. B. 664.) Wherethe plaintiff was lawfully 
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immediately adjoining a public highway, and wrongfully suffered the 
said vault or colint tu be open to the said highway without any rail- 
ing, fence, or protection, and so as to be dangerous to persons law- 
fully passing along the said highway; and thereby the plaintiff, 
whilst lawfully passing along the said highway, fell into the said 
vault or cellar, and was wounded and permanently injured, and 
was prevented for a long time from attending to his business, and 
incurred expense for surgical and medical attendance. : 


‘ using a road on private premises, and was injured by driving against an 
unguarded obstruction placed thereon by the defendant, he was held en- 
_ titled to recover. (Corby v. Hill, 4 C. B. N.S. 556; 27 L. J.C. P. 318; 
see Gautret v. Egerton, L. R.2 C. P. 371; 36 L. J. C. P. 191.) Where the 
defendant left a trap-door open in the entrance of his shop, he was held 
liable for an injury to a customer falling into it. (Chapman v. Rothwell, 
E. B.& E.168; 27 L. J. Q. B. 315) Where the defendant left a shoot 
in his sugar refinery unprotected, and the plaintiff being lawfully there on 
business fell down the shoot, the defendant was held lable (/ndermaur v. 
Dames, supra). But where the plaintiff fell down a staircase on de- 
fendant’s premises, by reason of his moving about there in the dark, he 
was held not to be entitled to recover, although he was lawfully there on 
business. (Wilkinson v. Fairrie, 1H. & C. 633; 32 L. J. Ex. 73.) The 
occupier of premises is not lable to servants in his employment who take 
the risk of the dangerous state of the premises (Seymour v. Maddox, 16 
Q. B. 326); nor, it is said. is he hable to mere visitors. (Suutheote v. Stanley, 
1H. & N. 247; 25 L J. kx. 339.) Asto when he is lable to trespassers, see 
Bird v. Holbrook, 4 Bing. 628 ; [/ottv. Wilkes, 3 B. & Ald. 304; post, p. 381. 

Where the nuisance is caused by real property or the use of real property, 
the occupier is primd facie liable, and not the owner merely as owner: the 
latter can only be charged upon some special ground of hability. (Russell 
v. Shenton, 3 Q. B. 448; Chauntler v. Robinson, 4 Ex. 163, 169; Cheet- 
ham v. Hampson, 4 'T. R. 318; Bishop v. Trustees of Bedford Charity, 
1E. & E.697; 28 L. 5 Q. B. 215; 29 1b. 53; Pickard v. Smith, 10 C. bs. 
N. S. 470; Robbins v. Jones, 15 C. B. N.S. 221; 33 L. J. C. P. 12) 
If the damage arises from the nonfeasance or the misfea-ance of the land- 
lord of the premises demised, the party injured may sue him. (Todd v. 
Flight, 9 C. B. N.S. 377, 389.) Thus, where the landlord lets land 
with a standing and continuing nuisance upon it, and suffers it to con- 
tinue, as with a wall which obstructed the plaintiff’s light (Rosewell v. 
Prior, 2 Salk 460; 1 L. Raym. 713), with a noxious privy ‘see R. v. 
Pedly, 1 A. & KE, 822, explained in Rich v. Basterfield, 4 C. B. 783, 
84), with a dangerous stack of chimneys j Todd v. Flight, 9 C. BL N.S. 377), 
the landlord is lable. The Court of Queen's Beneh held in Gandy v. Jubher 
(6B. & 8. 78; 33 L. J. Q. B. 151) that allowing a tenant to continue after 
his tenancy might have been determined, was equivalent to re-letting ; and 
that where there was such a muisance upon the premises, tne landlord was 
liable for it, and that the knowledge on the part of the landlord of the exist- 
ence of the nuisance was immaterial (Zd.): but error was | rought, and 
after arguinent the Court of Exchequer Chamber recommended the plaintiff 
(below) to settle the matter, which was done, and no judgment was given. 

Where the landlord is bound to repair and neglects to do so, he. ts 
liable for an injury occasioned by the want of repnir. (Payne v. Rogers, 2 
H. Bl. 350.) In such case, it is said, the occupier is not liable at all. (Zod. ; 
but see Russell v. Shenfon, 3 Q. B. 449, 458.) The landlord is not liable 
for injuries arising from the want of repair of the premises, unless he ig under 
an obligation to repair. (Cheetham v. Hampson, 4T. R. 318; Russell v. 
Shenton, 3 Q. B. 449.) And the landlord is not liable for nuisances oc- 
casioned by the use of the premises by the occupier, and not by the pre- 
mises alone, as for a nuisance of smoke out of a chimney let with the pre- 
mises. (Kich v. Basterfield, 7 C. B. 783.) 
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Against the person in occupation for keeping the grating of a 
cellar under a public footway out of repair, whereby the plaintiff fell 
through and was injured: Bishop v. Bedford Charity, 1 EF. & E. 
697; 28 L. J. Q. B. 215; 29 1b. 53; see Robbins v. Jones, 15 C. B. 
Bes 221; 33 L. J. C. P. 1. pkoes 

or keeping a cellar door projecting over a public highway: 
Fisher v. Poe 2B. &S. 770 ; 31 L. J.Q. B. 212. ee 

For a nuisance in keeping an open area adjoining a public high- 
way, into which the plaintiff fell and was injured: Jarvis v. Dean, 
3 Bing. 447; Coupland v. Hardingham, 3 Camp. 398; Barnes v. 
Ward, 9 C. B. 892; Stone v. Jackson, 16 C. B. 199; Hadley v. 
Taylor, L. R. 1 C. P. 53. 

For making a dangerous reservoir of water adjoining a public 
way, into which a person fell and was drowned: Hardcastle v. South 
Yorkshire Ry. Co.,4 H. & N. 67; 28 L. J. Ex. 139. 

Against commissioners of sewers for keeping an open sewer by the 
side of a public highway: Cornwell v. Metropolitan Commissioners 
of Sewers, 10 Ex. 771 [where see the law respecting the duty of fen- 
cing ditches, etc., in land adjoining public highways]. 


Count for obstructing a public right of way, whereby the plaintiff 
aas injured in his trade by reason of customers not being able to 
approach his shop: Wilkes v. Hungerford Market Co., 2 Bing. N. 
C. 281; Bradbee v. Christ's Hospital, 4 M. & G. 714. 

For obstructing a public footpath through the plaintiff’s land, 
whereby he and his servants were compelled to go round in passing 
from one part of the land to another, and were so delayed in their 
business: Blagrove v. Bristul Waterworks Co., 1 H. & N. 369 ; 26 
L. J. Kx. 57. 

Count by a reversioner for obstructing the access to his house by a 
public highway: Vallance v. Savage, 7 Bing. 595. 

For obstructing the plaintiff's right of way ona railroad : Tanner 
v. South Wales Ry. Co., 5 k. & B. 618; 25 L. J. Q. B. 7. 

Count for obstructing the public road with omnibuses so as to pre- 
vent the business of a rival omnibus proprietor: Green v. London 


General Omnibus Co., 7 C. B. N.S. 290; 29 L. J. C. P. 13. 


Count for a nuisance on a private way which the plaintiff was 
licensed to use: Corby v. Hill, 4 C. BLN. S. 556; 27 L. J.C. P. 
318; Gallagher v. Humphrey, 10 W. R.Q. B. 664; and see Robbins 
v. Jones, 18 C. BLN.S. 221; 33 0.3.C.P.1; Gautret v. Egerton, 
L. KR. 2 C. P. 371; 36 L. J.C. P. 191. 

For setting spring-guns on defendant's own land, whereby the 

latntiff trespassing without notice thereof was shot: Bird v. Hol- 
brook. 4 Bing. 628. [If the plaintiff trespessed with notice of the 
spring-guas the action will not lie: Ilott v. Wilkes, 3 B. & Ald. 304; 
where sce another count.) 

For setting doqg-traps and dog-spears near public paths : Towns- 
end v. Wathen, 9 East, 277; Deane v. Clayton, 7 Taunt. 489; 
Jordin v. Crump, 8 M. & W. 782. [As to when the action will lie, 
see 


For a nuisance in a public navigable river, by leaving wreck: 


ree 
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White v. Crisp, 10 Ex. 312; Brown v. Mallett, 5 C. B. 599; see 
ante, p. 372 ; ie driving piles, etc.: White v. Phillips, 15 C. B. N.S. 
945; 33 L. J.C. P. 33; and see Bartlett v. Baker, 3 H. & C. 153; 
34 L. J. Ex. 8. 

For obstructing the access to plaintiff's house by a public navigable 
river: Rose v. Groves, 5 M. & G. 613; Davis v. Walton, 8 Ex. 153; 
Simmons v. Liilystone, 8 Ex. 431. 





For a Nuisance by Polluting the Water under the Plaintiff's 
Land. 

(Venue local.) That the plaintiff was possessed of certain land and 
of a well therein and of water in the said well. and was entitled to 
the use and benefit of the said well and of the said water therein, and 
to have certain springs and streams of water, which flowed and ran 
into the said well to supply the same, to flow and run without 
being fouled or polluted ; and the defendant wrongfully fouled and 
polluted the said well and the said water therein, and the said 
springs and streams of water which flowed into the said well; 
whereby the said water in the said well became impure and unfit 
for domestic and other necessary purposes, and the plaintiff and his 
family were and are deprived of the use and benefit of the said well 
and water. 

A like count: Hipkins v. Birmingham Gas Co.,5 H. & N. 74; 
6 16.250; 29 L. J. Ex. 169; 30 2d. 60. 


For a Nuisance to the Plaintiff's Dwelling-house hy causing 
Offensive Smells (a). 


(Tenue local.) That the defendant wrongfully caused divers offen- 
sive and pestilential stenches and vapours to arise, come, and be 
in and about the dwelling-house of the plaintiff; whereby the said 
dwelling-house was rendered unhealthy and unfit for habitation. 

Like counts : Flight v. Thomas, 1O A. &. 1. 590; Hole v. Barlow, 
&C. BL N.S. 334; 27 L. J.C. DP. 207. 


For a Nuisance in carrying on a Noxious Manufacture on 
Land adjoining the Plaintiff's. 


(Venue local.) That the defendant wrongfully caused to issue and 
poe from certain smelting-works carried on by the defendant 
arge quantities of offensive, poisonous, and unwholesome smoke and 


(a) Smoke, noise, and smells may severally constitute a nuisance, and be 
the ground for an action or for an injunction. (Crump v. Lainbert, L. R. 3 
Eq. 409, and see the casea there cited.) A material addition to previously 
existing nuisances ie separately actionable. (£6.; and see Basendale v, 
M‘ Murray, L. R. 2 Ch. Ap. 790.) A nuisance caused by a noxious trade 
or manufacture is not justifiable merely on the ground that the trade is 
carried on in a proper and convenient place. (Bamford v. Turnley, 3 B. & 
8.62; 31 L.J.Q. B. 286; Cavey v. Lidbetter, 13C.B.N.S. 470; 32 L. J. 
C. P. 104; St. Helen's Smelting Co. v. Tipping, 4 B. & 8. 608, 616; 11 H. 
L.C. 642; 35 L. J. Q. B. 67; overruling Hole v. Barlow, 4 C. B, N.S. 334 ; 
27 L. J.C. P. 207); but the localit y and neighbourhood of the trade may be 
considered by the jury in reference to the question of the nuisance. (See J b.) 
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other vapours and noxious matter which spread and diffused them- 
selves over and upon certain lands of the plaintiff, and impregnated 
and corrupted the air, and settled and were deposited on the soil and 
surface of the said Jands, whereby the trees, hedges, herbage and 
crops of the plaintiff growing on the said lands were damaged and 
deteriorated in value, and the cattle and live stock of the plaintiff on 
the said lands became unhealthy and diseased, and divers of them 
-were poisoned and died ; and by reason of the premises the plaintiff 
was unable to depasture the said lands with cattle and sheep as he 
otherwise might have done, and was obliged to remove his cattle, 
sheep, and farming stock therefrom, and has been prevented from 
having so beneficial and healthy a use and occupation of the said 
lands as he otherwise would have had. 

A like count : St. Helen's Smelting Co. v. Tipping, 4 B. & S. 608, 
616; 35L. J. Q. B. 66. 

A like count with a claim ofa writ of injunction to restrain it, 
under the C. J. P. Act, 1854: Delarue v. Fortescue, 2H.& N.324; 
26 L. J. Ex. 339. 


Count for a nuisance by the manufacture and burning of bricks : 
Hole v. Barlow, 4 C. BL N.S. 334; 27 L. J.C. P. 207; Bamford v. 
Turniey, 3 B. & 8. 62; 31 L. J.Q. B. 286; Cavey v. Lidbetter, 13 
C. BLN. 8. 470; 82 L. J.C. P. 104. 

For carrying on a manufacture of tron, so as to cause a nuisance 
by the noise: Elliotson vy. Feetham, 2 Bing. N.C.134; Mumford v. 
Oxford W. & W. Ry. Co. 1 H.& N.34; 25 LJ. Ex. 265; and see 
Crump v. Lambert, L. R. 3 Eq. 409, 

A like count for carrying on a manufactory causing a nuisance by 
smoke: Simpson v. Savage, 1 C. BLN. S. 347; 26 L. J.C. P. 50. 
[These actions will not lie at the suit of « reversioner, because the 
nuisance is not of a permanent nature, Ib.; and see “ Reversion,” 


post, p. 39-4.) 





Against the occupier of the adjoining property for keeping offen- 
sive drains: Russell v. Shenton, 3 Q. B. 419; Ltchin Bridge Co. v. 
O'R. Board of Health of Svuthampton, 8 E. & B. 801; 28 L. J. 

. B, 4. 

For keeping a badly constructed sewer on the defendant's land, 
wherchy an overflow of the contents was discharged on the plaintiff's 
premises: Alston v. Grant, 3 tk. & B. 128. 

For allowing noxious matters from a tan-pit of defendant to flow 
into plaintiff's premises : Chadwick v. Marsden, L. R. 2 Wx. 285. 

kor causing water to flow against the plaintiff's dwelling-house by 
means ofa neighbouring embankment: Brine v. Great Western Ry. 
Co. 2B. & S. 402; 31 LJ. Q. B. 101. 

Against the owner of the adjoining house for building a projecting 
cornice, which cast the rain-water from the defendant's roof on to the 
plaintiff's premises: Fay v. Prentice, 1 C. B. 828. A like count 
by a reverstoner: Tucker v. Newman, 11 A. & E. 40. 

Against the lundlord of the adjoining house who had demised it 
with a dangerous chimney, which fell on to-the plaintiff "s house: 
Todd vy. Flight, 9 C. B. N. 8.377; 30L. J.C. P. 21. (ds to the 
liability of landlords in such cases, see ante, p. 380.) 
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OFFICERS (a). 


Partners (bd). 


(a) By the statute 8 & 9 Vict. c. 87, 8. 117, it is enacted that “no writ 

‘ ghall be sued out against any officer of the army, navy, marines, customs, 

or excise, or against any person acting under the direction of the commia- 

sioners of her Mujesty’s customs, fur anything done in the execution of or 
by reason of his office until one calendar month next after notice in writing 
shall have been delivered,” as directed by that Act. 

By 8. 119 of the same statute any such officer may tender amends to the 
party complaining, and in case the same is not accepted, may plead such 
tender in bar. 

By s, 120, such officer may pay money into court in the usual manner. 

By s. 121, “if any action or suit shall be brought or commenced as afore- 
said, such action or suit shall be brought or commenced within six_months 
next after the cause of action shall have arisen, and not afterwards, and 
shall be laid and tried in the county or place where the cause of action is 
alleged to have occurred, and not m any other county or place; and the 
defendant or defendants shall and may plead the general issue, and give the 
special matter in evidence at any trial had thereupon.” 

See further as to actions against officers, 2 Chit. Prac. 12th ed. p. 1279. 

(6) If several persons are jointly entitled to property injured, they should 
join in suing for the injury; if one sucs separately, the objection that the 
other should be joined can be taken by plea in abatement only; but the 
party suing alone can only recover damages proportionnte to his own interest. 
. (Addison vy. Overend, 6 T. KR. 766; Sedgworth v. Overend, 7 T. R. 279; 
Bloram vy. Hubbard, 5 East, 407; Broadbent v. Ledward, 11 A. & E. 209.) 
After one joint-owner has sued sepurately and recovered damages, the de- 
fendant in an action at the suit of the other joint-owner cannot plead the 
nonjoinder of the former in abatement. (Sedgworth v. Overend, 7 T. RB. 
279.) The assignee of a separate part of a patent may sue alone for an in- 
fringement of that part, and a plea in abatement of the nonjoinder of the 
owners of the other part of the putent is bad. (Dunnicliff v. Sfalet, 7 C. B. 
N.S. 209; 29 L. J.C. P.70.) A person entitled in common with another 
to the use of a trade-mark may sue alone in Chancery for an injunction to 
restrain its use, aud for an account and payment of profits. (Dent v. Turpin, 
23.& H. 139; 30 L. J. C. 405.) 

- Partners in trade may join in suing for a slander concerning their trade 
(Cook v. Batchellor, 3 B. & P. 150; Maztland v. Goldney, 2 Enst, 426); 80 
partners in a bank may join in suing for a libel respecting the business of 
the bank (Forster v. Laugon, 3 Bing. 452); and it seems that one partner 
suing separately in respect of dumaye occasioned to the firm might be met 
by a plea in abatement. (See Robinson vy. Marchant, 7 Q. B. 918.) 

See further as to what parties may sue jointly in actions for wrongs, 

Coryton v. Lithebye, 2 Wms. Saund. 115; and notes Jd. 

, A partner is liable for a tort committed by his co-partner in the course ot 
the partnership business. Thus the proprictors of a stage coach were held 

_ liable for an injury caused by one of them in negligently driving the coach, 

| (Moreton v. Hardern, 4B. & C. 223.) The proprietors of a mine were held 

* liable for an injury to a workman caused by the negligence of one of the 


ee 
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PatTENTs (a). 





For the Infringement of a Patent. (C. L. P. Act, 1852, Sched. 
B. 31 (8). 


That the plaintiff was the first and true inventor of a certain new 
manufacture, that is to say, of [certain improvements in the manu- 
facture of sulphuric acid], and thereupon her Majesty Queen Victoria, 
by letters-patent under the Great Seal of England [or of the United 


proprietors while engaged in the work of the mine. (Ashworth v. Stanwiz, 
30 L. J. Q. B. 183; Mellors v. Shaw, 1 B. & S. 437; 30 L. J. Q. B. 333.) 
But where one of two joint owners of a ship undertook the entire manage- 
meut of the ship and all expenses, paying his co-owner one-third of the pro- 
fits, the latter was held not to be jointly liable for negligence in the manage- . 
ment. (Burnard vy. Aaron, 31 L. J. C. P. 334.) 

By the Carriers Act, 11 Geo. IV. and 1 Will. IV. c. 68, 8. 5, it is enacted : 
“that any one or. mnore. of mail-contractors, stage proprietors, or common ' 
carriers shall be Table to be sued by his, her, or their name or names only ; 
and that no action or suit commenced to recover damages for loss or injury 
to any parcel, package, or person shall abate for the want of joining any 
co-proprietor or co-partner in any mail, stage-coach or other public convey- 
ance by land for hire.” 

As to when joint-tenants and tenants in common of land or goods can sue 
each other in trespass or trover, see ante, p. 292 n., post, p. 414 n., 417 n., 
and see post, Chap. V1, “ Conversion” and “ Trespass.” 

(a) Patent rights are created and regulated by statute law. The princi- 
pal statutes relating to patents are the Statute of Monopolies, 21 Jac. I. 
¢. 3; 5&6 Will. IV. ¢. 83; 2€ 3 Vict. ¢. 67; 7 & 8 Vict. c. 69, ss. 2-7 ; 
15 & 16 Vict. ¢. 83 (the Patent Law Amendment Act, 1852) ; 16 &17 Viet. 
ce. 5; and 16&17 Vict.c.115. By the Patent Law Amendment Act, 1852, ' 
s. 42, “in any action for the infringement of letters-patent, it shall be law- 
ful for the court in which such action is pending, if the Court be then sit- 
ting, or if the Court be not sitting then for a judge of such Court, on the, 
application of the plamtif or defendant respectively, to make such order 
for an injunction, mspeetion, or account, and to give such direction respect- 
Ing such action, injunction, inspection, and account, and the proceedings 
therein respectively, as to such Court or judge may seem fit.” As to the 
application of this section, see Midi v. Smith, 3 E. & B.969; Holland v. 
Fox, 3 E.& B. 977; Meadows vy. Kirkinan, 29 L. J. Ex. 205; Patent Type 
Foundry Co. vy. Lloyd, 5 W. & N.192; 29 L. J. Ex. 207. An injunction 
may also be applied for under the C. L. P. Act, 1854, s. 79. (Gittins v. 
Symes, 15 C. B. 362; and see “ Injunction,” ante, p. 341.) See a form of 
order for an account. (Walton v, Lavater, 8 C.B.N.S. 162; 29 L.J.C. P. 
275.) The plaintiff may be entitled to damages without an injunction when 
the patent expires pending litigation ; and if the Court of Chancery has ju- 
risdiction to'grantan injinetion at the filing of the bill, and the patent sub- 
sequently expires, it will grant an inquiry as to damages under 21 & 22 Vict. 
ce. 27 (Sir H. Cairns’ Act), Davenport v. Rylands, L. R. 1 Eq. 302. As to 
when the Court of Chanecry will grant an injunction, sce Borill v. Goodier, 
L. R. 2 Fq. 195; 35 L. J.C. 432. As to the measure of damages, see 
Penn v. Jack, L. R. 5 Eq. 81; 87 L. J. C. 136. 

(b) This form is given in the schedule to the C. L. P. Act, 1852, and is 
adapted to letters-patent granted before the passing of the Patent Law 
Amendment Act, 1852, which was passed im the same session as, but sub- 
sequently to, the C. L. P. Act, 1852. The alterations inserted above make 
it applicable to letters-patent granted under the existing law. 

y 15 & 16 Vict. c. 83, 5. 18, “ letters-patent sealed with the Great Seal of 
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Kingdom], granted to the plaintiff the sole privilege to make, use, ex- 
ercise and vend the said invention within England [or the United 
Kingdom of Great Britain and Ireland, the Channel Islands, and the 
Isle of Man, or as the case may be}, for the term of fourteen years 
from the day of , A.D. , subject to a condition that the 
plaintiff should within six calendar months next after the date of the 
said letters-patent cause to be enrolled [or if the grant was under 
the Patent Law Amendment Act, 1852, filed] in the High Court of 
Chancery an instrument in writing, under hia hand and seal, par- 
ticularly describing and ascertaining the nature of his said inven- 
tion, and in what manner the same was to be and might be per- 
formed ; and the plaintiff did within the time prescribed fulfil the 
said condition ; and the defendant during the said term did infringe 
the said patent right (c). 

Like counts : Heath v. Unwin, 12 C. B. 522; 16 7b. 713; Holmes 
v. London and North-Western Ry. Co., 12 C. B. 831; Bonill v. 
Pimm, 11 Ex. 718; Smith v. London and North-Western Ry. Co., 
2 E. & B. 69. 

A like count, with a prayer for aninjunction and un account of pro- 
fits: Hills vy. London Gas-light Co. 5 H. & N. 312; Walton v. 
Lavater, 8C. BL N.S. 162; 20 L. J.C. PB. 275. 











Particulars of Breaches (15 §° 16 Viet. c. 83, s. 41) (0). 
In the 





Between A. B., plaintiff, and #. F., defendant. 


The following are the particulars of the breaches complained of in 


the United Kingdom shall extend to the whole of the United Kingdom of 
Great Britain and Ireland, the Channel Islands, and the Isle of Man, augdin 
case the warrant for the letters-patent so direct, the letters-patent shall be 
made applicable to her Majesty's colonics and plantations abroad, or such 
of them as may be mentioned in the warrant; and’ such Tetters-patent 
shall be valid and effectual as to the whole of such United Kingdom and 
the said islands and isle and the said colonies or plantations, or such of 
them as aforesaid, and shall confer the like powers, rights and privileges 
as might, in case this Act had not been pussed, have been conferred by 
several letters-patent of the like purport and effect passed under the Great 
Seal of the United Kinudom, under the seal appointed to be uaed instead 
of the Great Seal of Scotland, and under the Great Seal of Ireland respec- 
tively.” 

By s. 27, “all letters-patent to be granted under this Act (save only let- 
ters-patent granted after the filtuy of a complete specification) shall require 
the specification to be filed in the Court of Chancery, instead of requiring 
the same to be enrolled, and no enrolment shall be requisite.” 

Where a complete specification is filed in the first instance, the letters- 
patent, in sieu of a condition for making them void in default of the above 
requirement, are conditioned to become void if such complete specification 
is not sufficient (see 879); and the declaration must be framed accordingly. 

(a2) A declaration by a patentee of an exclusive right to “ vend,” charg- 
ing that the defendant “exposed to gale,” was held bad, as not showin 
an infringement. (Minter v. Williams, 4 A. & E. 251.) Selling eaponted 
articles ide in imitation of the invention is an infringement, although the 
defendant did not know them to be so made. (Walton v. Lavater, 8 C. B. 
N.8.162; 20L. J.C. P. 275.) 

(6) By the Patent Law Amendment Act, 1852, s. 41, “in any action for 
the infringement of letters-patent, the plaintiff shall deliver with his decla- 
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this action: that the defendant on and between the day of 
A.D. —— and the day of , A.D. at , In the county 
of , used the same process for the manufacture of sulphuric acid 
as is described in the specification of the letters-patent granted to 
the plaintiffas in the declaration mentioned [stating thus the breaches 
complained of according to the fact. ] 


























Dated the day of ,—. 
To Mr. G. ZZ, defendant’s : Yours, etc., 
attorney or agent. C. D., plaintiff's attorney [or agent]. 


See a form of particulars, Talbot v. La Roche, 15.C. B. 310; and 
see Chit. Forms, 10th ed. 840. 


. By the Assignee of a Putent for Infringement (a). 


That G. H. was the first and true inventor of a certain new ma- 
nufacture, that is to say. of [state the nature of the invention', and 
thereupon her Majesty Queen Victoria, by letters-patent under the 
Great Seal of [the United Kingitom] granted to the said G. H. and 
his assigns the sole privilege to make, use, exercise and vend the 
said invention within [the United Kingdom of Great Britain and 
Treland, the Channel Islands, and-the Isle of Man], for the term of 
fourteen years from the day of , A.D. , subject to a 
condition that the said G. #7. should within six calendar months next 
after the date of the said letters-patent cause to be enrolled [or filed 
as the case may be: in the High Court of Chancery, an instrument 
In writing under his hand and seal, particulatly aeaceibine and as- 
certaining the nature of his said invention, and in what manner the 
same was to be and might be performed ; and the said G. H. did 
within the time prescribed fulfil the said condition; and afterwards 
the said G. H. by deed granted and assigned to the plaintiff the 
said sole privilege to make, use, exercise and vend the said inven- 
tion as aforesaid for the term aforesaid. together with the said 
letters-patent, and all the liberties and privileges by the said letters- 
patent granted to the said G. H. as Soreeaid: and the said assign- 
ment was duly entered in the Register of Proprietors ; and the de- 
fendant afterwards and during the said term did infringe the said 
patent right. 

Like counts: Chollet v. Hoffman, 7 E. & B. 686; 26 L. J. Q. B. 
2149 ; Schlumberger v. Lister, 29 L. J.Q. B. 157. 











ration particulars of the breaches complained of in the said action, and the 
defendant, on pleading thereto shall deliver with his pleas particulars of 
any objections on which he means to rely at the trial in support of the pleas 
in the said action; and at the trial of such action no evidence shall be al- 
lowed to be given In support of any alleged infringement or of any objection 
impeaching the validity of such letters-patent which shall not be contained 
in the particulars delivered as aforesaid : provided always that the place or 
laces at or in which and in what manner the invention is alleged to have 
ecn used or published prior to the date of the letters-patent shall be stated 
in such particulars.” 
(a2) By the Patent Law Amendment Act, 1852, 8. 35, assignments of let- 
“ ters-patent, or of any share or interest therein, and licences under letters- 
patent are to be entered in the Register of Proprietors; and such entry is 
made essential to the title of the assignees and licencees. (Chollet v. Hoff: 
man, 7 E.& B.686; 26 L.J.Q. B. 249.) 
8 2 
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Count by the assignee of a patent stating a disclaimer of part: 
Spilsbury v. Clough, 2 Q. B. 466. 

Count by the patentee and the assignee of a moiety, as joint plain- 
tiffs, for the infringement of a patent: Cornish v. Keene, 3 Bing. 

. C. 570. 

Count by the assignee of a separate part of @ patent for an tn- 
Sringement of that part: Dunnicliff v. Mallet, 7 C. B. N.S. 209 ; 
29 L. J. C. P. 70. 

Count by the assiqnee of the two several moicties of a patent against 
the putentee for an infringement by the latter after he had assigned 
all his interest: Walton v. Lavater, 8 C. B. N.S. 162; 29 L. 
J.C. P. 275. 


For Infringement of a Patent, stating a disclaimer or alteration 
of part (a). 


That the plaintiff was the first and true inventor of so much of a 
certain new manufacture, that is to say, of [state the nature of the 
invention as was not disclaimed [or altered; by him as hereinafter 
mentioned, that thereupon her Majesty Queen Victoria, by letters- 
patent under the Great Seal of [England], granted the plaintiff 
the sole privilege to make, use, exercise and vend the ah genes 
tion within [England] for the term of fourteen years from the 
day of ——, a.p. , subject toa condition that the plaintiff should 
within six calendar months after the date of the said letters-patent 
cause to be enrolled fo» filed as the case may be) in the High Court 
of Chancery an instrument in writing under his hand and seal, par- 
ticularly describing and ascertaining the nature of his said invention, 
and in what manner the same was to be and might be performed ; 
and the plaintiff did within the time prescribed fulfil the said con- 
dition ; and afterwards and after the passing of an Act of Parliament 
passed in the sixth year of the reign of jiix late Majesty King 

William the Fourth, to amend the law touching letters-patent for 
inventions, ;and of the Patent Law Amendment Act, 1852,] the 
plaintiff, pursuant to the said statute (or statutes’, and by and with 
the Jeave of her Majesty's Attorney- (or Solicitor-}] General first 
duly had and obtained for that purpose certified by his fiat and 
signature in that behalf, entered duly and according to the statute 
[or statutes} in that ease made and provided a diselaimer [or me- 
morandum of alteration; of part of the title of the said invention 
and of the said epecification, stating the reason for such disclaimer, 
and not being such disclaimer for alteration! as extended the 
exclusive right granted by the said letters-patent; and the title of 
the said invention as altered by the said disclaimer [or memorandum 
of alteration! was and is [state the title), and the said disclaimer [or 








(a) As to the disclaimer and alteration of patents and specifications, see 
the provisions 5 & 6 Will. TV. ec. 83,8. 1, and 15 & 16 Viet. e¢. 83, 4. 39. 
Phe latter section provides that no action shall be brought upon any letters- 
patent in which or on the specification of which any disclainer or memo- 
randum of alteration shall have been filed in reapect of any infringement 
committed prior to the filing of such disclaimer or memorandum of altera- 
tion, ynless the law-officer shall certify in his fiat that any such action may 
be brought notwithstanding the entry or filing of such disclaimer or memo- 
randum of alteration. 
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memorandum of alteration] was afterwards duly filed [and enrolled] 
with the said specification to which the same related pursuant to 
the statute [or statutes] in that case made and provided; yet the 
defendant during the said term, and after the said disclaimer [or 
memorandum of alteration] was so entered and filed [and enrolled] 
as aforesaid, did infringe the said patent-right otherwise than in re- 
Jation to the parts of the said invention so disclaimed [or altered] as 
aforesaid. 

Like counts : Stocker v. Warner, 1 C.B. 148; Talbotv. La Roche, 
me C. B. 310; Platt v. Else, 8 Ex. 364; Seed v. Higgins, 8 E. & B. 

55. 

Count for the infringement ofa patent-right stating two disclaimers: 

Tetley v. Kaston, 2 C. B. N.S. 706; 26 L. J. C. BP. 269. 


Count for the infringement of a patent-right renewed under 5 & 6 
Will. IV’. c. 83, after the expiration of the original term: Russell 
v. Ledsam, 14M. & W. 574 

Count for penalties for the unauthorized use of the name of a 

atent, under 5 §& 6 Will. IV. c. 87, 8.7: Myers v. Baker, 3H. & 
.. 802; 28 L. J. Ex. 90. 


Prenat Statutes. (See ante, p. 232.) 


Pew. 





Count for Disturbing the Plaintiff's Right to a Pew. 


(Tenue local.) That the Plaintiff was possessed of and inhabited 
a dwelling- house in the parish of , and by reason thereof was en- 
titled to the use for himself and his family inhabiting the said dwell- 
ing-house, of a pew in the parish church of aforesaid to attend 
and hear divine service therein, as tothe said dwelling-house apper- 
taining ; and the defendant disturbed the plaintiffin the enjoyment 
of his said right by wrongfully pulling down and prostrating a part 
of the said pew, and enclosing and separating a part of the said pew 
from the residue thereof [7 by entering and causing other persons to 
enter the said pew during divine service] ; whereby the plaintiff was 
hindered and prevented from using the said pew for himself and his 
said family in so ample a manner as he might otherwise have done. 

Like counts: Stocks v. Booth, 1 T. R. 428; Mainwaring v. Giles, 
5B. & Ald. 356; Hurris v. Drewe, 2B. & Ad. 164; Adams v. 
Andrews, 15 Q. B. 284; and see Parker v. Leach, L. KR. 1 P.C. 312; 
36 L. J. P. C. 26. 








Poutce (a). 


(a) By the 10 Geo. TV. c. 44 (relating to the Metropolitan Police), s. 41, 
all actions for anything done in pursuance of that Act shall be laid in the 
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Pounp. (See “ Distiess,” ante, pp. 316, 324.) 


Prison (ct). 


- county where the fact was committed, and shall be commenced within six 
calendar mouths; notice in writing of such action shall be given one 
calendar month at least before action ; the defendant mny plead the general 
issue, and give that Act and the special matter in evidence; no plaintiff 
shall recover if tender of sufficient amends shall have been made before such 
action brought, or ifa sufficient sum of money shall have been paid into court ; 
the defendant, if successful, shall recover full costs as between attorney 
and client, aud the plaintiff shall not have costs ugainst the defendant, 
unless the judye shall certify. 

The Act 2 & 3 Vict. c. 47 (for improving the police of the metropolis), 
is by s. 79, to be construed with the above Act. 

By the 2 & 3 Vict. ¢. 71 (for regulating the police-courts in the metro- 
polis), s. 53. no action shall be brought for anything done or omitted to be 
done in pursuance of that Act, unless twenty days’ previous notice (which 
must now be a calendar month’s notice by the 5 & 6 Vict. ¢. 97) in writing 
shall be given, nor unlesa such action shall be brought within three 
calendar months next after the act committed, or in case there shall bea 
continuation of damage, then within three calendar months next after 
the doing or committing such damage shall have ceased, or unless such aec- 
tion shall be laid and brought m the county of Middlesex ; and the de- 
fendant, if euccessful, shall have his costs as between attorney and client. 

By 8. 55 this Act is to be construed with the two former as one Act. 

The 1 & 2 Will. IV. ¢. 41 (relating to special constables), 5. 19, uses 
precisely the aame terms as the 10 Geo. TV. c, £4, 5. 41, above cited; and 
the 2 & 3 Vict. c. 93 (relating to county police), by s. 8, incorporates the 
same provisions with reference to constables appointed under it. 

By the 24 Geo. IL. c¢. 44, a. 6, it is enacted that no action shall be 
brought against any constable, headborough, or other officer, or against any 
person or persons acting by his order and in his aid, for anything done in 
obedience tv any warrant under the hand or seal of any justice of the peace, 
until demand hath been made, in manner therein) mentioned, of the 
perusal and copy of such warrant, and the same hath been refused or neg- 
lected for the space of six dass after such demand: and in case after such 
demand and compliance therewith, any such action shall be brought without 
making the justice who signed or sealed the said warrant defendant, that on 
producing or proving such warrant at the trial the jury shall give their verdict 
for the defendant, notwithstanding any defvet of jurisdiction in such justice ; 
and if such action be brought jointly against such justice, and also against 
such constable, headborough, or other officer or peraon acting in his, or 
their aid, then on proof of such warrant the jury shall find for such con- 
stable, healborough, or other officer, and for auch person av acting as afore- 
said, notwithstanding such defect of jurisdiction as aforesaid ; and if the 
verdict shall be given against the justice, the plaintuf shall recover costs 
against him, to include such costs a8 the plaintiff is liable to pay to the de- 
fendant for whom auch verdict shall he found. : 

See further as to actions against constables, 2 Chit. Pr. 12th ed. 1275. 


(2) By the “ Prison Act, 1465," 28 & 20 Viet. o. 126, 8. 49, it is enacted 
that if any sult or action i8 prosecuted Against any person for anything 
done in pursuance of that Act, such person muy plead the general issue, 
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Pustic Hatta (a). 





Forms of commencement of declarations by and against local boards 
of health, and the clerks of local boards of health: see ante, 
p- 3l. 


and give that Act and the special matter in evidence, and the defendunt, 
if successful, shall recover double costs, and the plaintiff shall not have costs 
against the defendant, unless the judge before whom the trial takes place 
certifies his approbation of the action, and of the verdict. 

By s. 50, all actions, suits, and prosecutions commenced against any 
person for anything done in pursuance of tliat Act, shall be laid and tried 
in the county or place where the act complained of was committed, and 
shall be commenced within six calendar months after the committal thereof. 


(a) By the Public Health Act, 1848, 11 & 12 Vict. c. 63, s. 138, it is 
enacted “that the local board of health of any non-corporate district may 
sueand be sued in the name of the clerk for the time being, for or concerning 
any contract, inatter, or thing whatsoever relating to any property, works, or 
things vested or to become vested in them by reason of the provisiona of this 
Act, or relating to any matter or thing whatsoever entered into or done, or in- 
tended to be entered into or done, by them under the provisions of this Act ; 
and in any action of ejectment brought or prosecuted by such local board, it 
shall be sufficient to lay the demise in the name of the said clerk; and in 
proceedings by or on the part of such local board against any person for steal- 
ing or wilfully injuring or otherwise improperly dealing with any property, 
works, or things belonging to them or undertheir management, it shall be suf- 
ficient to state generally that the property or thing in respect of which the 
proceeding is instituted is the property of the said clerk; and all legal pro- 
evedings by, on the part of,or against such local board under this Act, may be 
preferred, instituted, and carried on in his name ; and no proceedings what- 
ever shall abate or be discontinued by thedeath, resignation, or removal of the 
clerk, or by reason of any change or vacancy in such local board by death, re- 
signation, or otherwise; provided always, that the clerk in whose name any 
such action or suit, complaint, information, or proceeding may be brought, 
preterred, instituted, or defended as aforesaid, shall be fully reimbursed out 
of the general district rates to be levied under this Act all such costs, 
charges, damages, and expenses as he shall, or may be, or become liable to 
pay, sustain, or be put unto by reason of his name being so used.” 

By s. 139, no writ or process shall be sued out against or served upon 
any stuperintending inspector, or any officer or person acting in his aid 
or under the direction of the general board of health, nor against the 
Jocal board of health or any member thereof, or the officer of health, 
clerk, surveyor, inspector of nuisances, or other officer or person whomso- 
ever acting under the direction of the said local board, for anything done 
or intended to be done under the provisions of this Act, until the expira- 
tion of one month next after notice in writing shall have been delivered in 
the form and manner therein provided; and every such action shall be brought 
or commenced within aix months next after the acerual of the cause of action, 
and not afterwards, and shall be laid and tried in the county or place where 
the cause of action occurred, and not elsewhere; and the defendant shall be at 
liberty to plead the general issue, and give this Act and all special matter in 
evidence aeennder. and any person to whom any such notice of action 
is given as aforesaid, may tender amends to the plaintiff, his attorney, or 
agent, at-any time within one month after service of such notice, and im case 
the same be not accepted, may plead such tender in bar, and (by leave of the 
court) with the general issue or other plea or pleas; and the defendant, if 
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Rattway. See “ Carriers,” ante, p.277; “ Company,” ante, p. 289 ; 
* Fences,” ante, p. 329; “ Negligence,” ante, p. 368. 


Rector. See “ Dilapidations,” ante, p. 314. 


REPLEVIN (a). 


Count in Replevin. 


( Penue local.) Commence with the ordinary form, ante, p.1; or if 
the action has been removed by certiorari, commence with the form, 
ante, p. 33.) That the defendant, in a certain dwelling-house called 
, took the goods of the plaintiff, that is to say, household furni- 





successful, shall be entitled to full coats of suit, and in case amends have 
not been tendered as aforeanid, or in case the amends tendered be insufficient, 
the defendant may, by leave of the Court, at any time before trial, pay into 
Court, under plea, such sum of money as he may think proper, and (by the 
like leave) may plead the general issue or other plea or pleas. 

By the Local Government Act, 1858, 21 & 22 Vict. c. 98, s. 4, that Act is 
to be construed together with, and tu be deemed to form part of, the Public 
Health Act, 1848, and therefore incorporates the provisions above cited. 


(a) Replevin.j}—The action of replevin, it is said, lies wherever goods have 
been unlawfully taken out of the possession of the owner. (Com. Dig. PL. 3, 
K.1; Galloway v. Bird, 4 Bing. 299; Mellor v. Leather, 1 KH. & B. 619; 
George v. Chambers, 11 M. & W. 149; Allen v. Sharp, 2 Fx. 302; Gay 
v. Mathews, 4B. & S, 425; 32 L.d3.M.58) But it is not usual to have 
recourse to this remedy, except in cases of goods unlawfully distrained ; and 
it has been questioned whether it was ever applicable in any other case. 
(Menniev Blake, 6 E. & B. 842; 25 1. J. Q. B. 399.) 

Replevin consists in the re-delivery of the goods taken to the owner. This 
was formerly made by the sheriff, who took the goods from the distrainor, 
and re-delivered them to the owner upon the excention of a replevin bond 
by the owner and two sureties, conditioned to prosecute his suit with effect 
and without delay against the distrainor, and to return the goods if a return 
should be awarded. Stat. Marlbridge, 52 Hen. III. ¢. 21; Stat. Westm. 2nd 
13 Edw.T.¢.2; 11 Geo. IT. ¢. 19,8. 23. By the Act 
amend the Acts relating to the county courts), 9s. 63-66, the powers and 
responsibilities of the sheriff with respect to replevin bonds and replevins 
were taken away; and the same or similar powers were transferred to the 
registrar of the courty court, who now grants replevin upon security being 
given for prosecuting the suit, under ss. 64, 65, and 66 of the above Act. 
(See ante, p. 235 ) 

Formerly the action of replevin could not be commenced in the superior 
courts. It was commenced in the old county court, from which it might 
be removed by cither party into a superior court. Upon the establishment 
of the new county ccurts, by the statute 9 & 10 Vict. c. 95, 8. 119, all 
actions of replevin in cases of distress for rent in arrear and damage feasant 
were transferred to those courts, subject to a power of removing the action 
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ture; [and in a certain close called took other goods of the 
plaintiff, that is to say, horses, carriages, and ploughs], and unjustly 
detained the same against sureties and pledges until, etc., whereby 
the plaintiff has sustained damage. 


REVERSION. 





General Form of Count for an Injury to the Plaintiff’s Reversion 
in Land, ete. (a). 


(Venue local.) That certain land [or a dwelling-house] was in the 
possession of G. H. as tenant thereof to the plaintiff, the reversion 


into the superior courts. But now, by the above statute, 19 & 20 Vict. c. 108, 
8s. 65, 66, an action of replevin may be commenced in any superior court, 
or in the county conrt at the option of the plaintiff, upon his giving the se- 
curity required by the Act. And by s. 67 the action may be removed into 
any superior court by writ of certiorari upon application by the defendant 
to the Court or a judge for such writ, and upon his giving the security re- 
quired by that section. By s. 70 the security required to be given for the 
wbove purposes is to be in the form of a bond, with sureties to the other 
purty in the action or proceeding. (See “ Replevin Bonds,” ante, p. 235.) If 
the defendant does not remove the action by certiorari into the superior 
court, the County Court has full jurisdiction, though title come in question, 
notwithstanding 9 & 10 Vict. c. 95, s. 58. (Fordham v. Akers, 4B. & S. 
578; 33 L. J. Q. B. 67.) 

By the C. L. 2. Act, 1860, s. 22, the provisions of the ahove Act, 19 & 20 
Vict. ¢. 108, which relate to replevin shall be deemed and taken to apply to 
all cases of replevia in like manner as to the replevin of goods distrained for 
rent or damuze feasant. 

Tn the declaration in this action the place where the goods were taken, 
and also the goods taken, must be described with sufficient particularity to 
inform the defendant. (1 Wms. Saund. 347 (1); Banks v. dagell, 7 AL & 
i. 855.) The place should be deseribed by name or abuttals as in tres- 
pass, post, p. 119, and the goods should be described as in trover. (2 Wins. 
Saund. 741), 74.5; aate, p. 203.) Causes of action in replevin cannot 
be joined in the same suit with any other. (C. L. P. Act, 1852, s. 41.) 


(a) An action lies for an injury done to the reversionary right of the 
plaintiff in land, ete. The declaration must either state something which is 
necessarily an injury to the reversion, as the cutting down timber trees or 
the like, or, if it state something which may or may not be an injury to 
the reversion, if must go on to aver that the reversionary interest of the 
plaintiff is thereby injured. Where that which is stated cannot be injurious 
to the reversion, the allegation that the reversion is thereby injured will not 
help the plaintiff; where it must be an injury to the reversion, that con- 
cluding allegation is unnecessary. (Per Willes, J., Metropolitan Ass. v. Petch, 
5 C. B. N.S. 504,513; Jackson v. Pesked, 1 M. & 8. 234; Kidgill v. 
Moor, 9 C. B. 364.) The allegation may be supported by proof of any 
act injurious to the land of a permanent character, although the damage 
might be remedied before the reversion came into possession ; thus, opening 
a new door in a house (Young v. Spencer, 10 B. & C. 145), obstructing a 
right of way (A‘dgill v. Moor, 9 C. B. 364; Bell v. Midland Ry. Co. 10 
C. B. N.S. 287), obstructing ancient lights (Jesser v. Gifford, 4 Burr. 2141 ; 
Metropolitan Ass. v. Petch, 5 C. BL N.S. 504; 27 Lid. C. P. 330), build- 
ing a roof with eaves which discharge the rain-water on the land (Zweker 
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thereof then belonging to the plaintiff; and the defendant injured 
the plaintiff's said reversion in the said land [or dwelling house] by 
wronyfully cutting down divers trees growing on the said land [or 
wrongfully pulling down the walls of the said dwelling-house stating 
the acts complained of according to the fact}. 


A like count by a trustee where the premises were let hy a cestur 
que trust: Vallance v. Savage, 7 Bing. 595; by a mortgagee against 
a mortgagor in possession: Hitchman vy. Walton, 4M. & W. 409. 


For an Injury to the Reversion by removing Fixtures (a). 


(Venue local.) That a dwelling-house, with certain fixtures an- 
nexed and belonging thereto, was in the possession of G. H. as 
tenant thereof to the plaintiff, the reversion thereof then belonging 
to the plaintiff; and the defendant injured the plaintiff's said rever- 
sion in the said dwelling-house and fixtures by wrongfully pullin 
down and removing from the said dwelling-house divers of t 1e sai 
fixtures, and damaging the walls of the said dwelling-house, and 
converting to his own use and wrongfully depriving the plaintiff of 
the said fixtures so removed as aforesaid. 


Foran injury to the reversion hy obstructing lights: Metropolitan 
Association v. Petch, 5 C. BLON.S. 504; 27 LI. C. BP. 8380; dy 


v. Newman, 11 A. & E. 40) may be injurious to the reversion, and will war- 
rant the jury in so finding. 

The action will not lie for an act which is necessarily of a temporary 
character, as for a nuisance of mere noise, although less rent ispaid by the 
tenant in consequence of the noise (Mumford v. Orford W.& W Ry. Co., 
1H. & N. 36; 25 L. Jd. Ex. 265); or for a misance of smoke  Siapson vy. 
Savage, 1 C. BL N.S. 3473 26.0. C. P. ou). The action will not lie for 
an act which is not in fact injurious to the reversion, merely in respect of 
its being done with the intent to establish an easement in and upon the 
laud by prescription, a8 the exercise of a right of way (Barter v. Taylor, 4 
BRB. & Ad. 72; but see Dobson v. Blackmore, 9 Q. Vi. 991, 1004; and 
Tucker v. Newman, 11 A. & FE. 40); such act would not be evidence 
against the reversioner where the right is claimed by reason of forty years’ 
user under the Prescription Act, 2&3 Will. TV. ¢.71, which by 8.8 re- 
serves to the reversioner three vears for resisting any such claim after his 
estate has come into possession. although the full period of prescription has 
previously elapsed. (See Bright v. Walker, 1 C. M. & R. 220; Palk vy. 
Shinner, 18 Q. B. 568.) 

The action by the reversioner is independent of the remedy which the 
tenant may have for the same act in respect of the damage to his possession ; 
and the reversioner also may bring repeated actions for a continuing injury. 
(Battishill v. Reed, 18 C. B.696; 25 L. F.C. PL 200; Shadwell vy. Hutch- 
tnson, 2 B. & Ad. 97.) Damages for an anticipated continuance of the 
nuisance cannot be recovered; but if the defendant persists in continuing 
the nuisance after a verdict against him for nominal damages, the jury ina 
second action may give vindictive damages to compel him to abate the nui- 
sance. (Zb.) The reversioner might claim an injuiction. 

(a) If the fixtures are not the property of the reversioner, the action will 
yey ne) the damage done in removing them. (dare v. Horton, 5 B. & 
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obstructing a right of way: Kidgill v. Moor, 9 C. B. 364; by cutting 
down trees: Cotterill v. Hobby, 4 B. & C. 465. 

For digging holes and pi Aa the surface of the land, under an 
alleged right of working stone quarries: Rogere v. Taylor, 1 H. & 
N. 706; 26 L. J. Ex. 203. 

se a reversioner against his own tenant for opening anew door in 
‘the house: Young v. Spencer, 10 B. & C. 145. 

By a reversioner against the occupier of the adjoining land for 
building a house with eaves which discharged rain-water on the 
land of the plaintiff: Tucker v. Newman, 11 A. & E. 40. 

By a reversioner for pulling down the eaves of a house and so pre- 
venting the rain-water from dropping on the adjoining premises asit 
of right ought to have done: Bathishill v. Reed, 18 C. B. 696; 25 
L. J. C. P. 290. 

By a reversioner for an injury to the right to divert a stream for 
the purposes of irrigation by removing a dam placed to divert it: 


Greenslade v. Halliday, 6 Bing. 379. 


For other counts by reversioners: see “ Lights,” ante, p. 347; 
Support,” post, p. 107; & Waste,” post, p. 422; “ Watercourses,” 
post, p. 424. 





For an Injury toa Reversionary Property in Goods (a). 


That the plaintiff was the owner of certain goods, that is to say, 
household furniture, let to hire for a certain time to G. H., who had 
the possession thereof under such letting to hire, the reversionary 
preperty and interest in the said goods then belonging to the plain- 
tiff; and the defendant injured the plaintiff’s said reversionary 
property and interest im the said goods by wrongfully damaging 
and breaking the said goods, and converting the same to his own 
use. 

Like counts: Tanered vy. Allgood, 4 H. & N. 438; 28 L. J. Ex. 
362; Lancashire Wagdon Cov. Fitzhugh. 6 HL & N.502; 30 TL. J. 
Ex. 231; Mears v. London and South-Western Ry. Co., 11 C. B. 
N.S. 850; 31 L. J.C. P. 220. 


(a) The owner of a future or reversionary interest in goods cannot, in 
general, sue as for a conversion of them, or for trespass to them, but must 
suc specinily, on the case, in respect of the injury to his reversionary in- 
ferest.” (ee \ Conversion.” ante, p. 291, and “ Trespass,” post, p. 414.) 
Actual damage to the reversionary interest of the plaintiff must. be alleged 
and proved in order to support the action. (Zanered vy. Aligood, 4 H.& N. 
438; 28 L.J. Ex. 862; Lancashire Wagqun Co. v. Fitzhugh, 6 WH. & N. 502; 
30 L. J. Ex. 2381; Mears vy. London and South-Western Ry. Co. 11 CB. 
N.S8.850; 31 L. J. C. P. 220.) A mere sale of the goods, not in market 
overt, and without a delivery of them to the purchaser and user of them 
by him, is not an injury to the reversionary property in the goods. (Zb.) 

The mortgagee of goods where the mortgage conveys the absolute pro- 
petty, is not hable to an action by an assignee of the mortgagor for desling 
Improperly with the goods, as for selling them without taking reasonable 
care to obtain the best price. (Maughan v. Sharpe, 17 C. B. N.S. 443 3 34 
L. J.C. P.19; see Rogers v. Mutton, 7 W.& N.733; 31 LJ. Ex, 276.) 


I 
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Sepuction. See “ Master and Servant,” ante, p. 359. 


SHERIFF (a). 





Count against a Sheriff for not levying under a Writ of Fi. Fa. 
That the plaintiff, on the day of ——, a.p. ——, in the Court 





(a) Actions for default of duty in the office of sheriff must be brought 
against the high-sheriff, though the default is occasioned by the under- 
sheriff or bailiff. (Cameron v. Reynolds, Cowp. 403.) 

The sheriff is liable for every irregularity or default committed under colour 
of process (Gregory v. Cotterell, 5 FE. & B. 571; 25 L.J.Q. B. 33), whether 
by his bailiffs or their agents (Jb.); as for arresting the debtor under 
a writ of fi. fa. (Smart vy. Hutton, 8 A. & E.568n; und see Raphael v. 
Goodman, 8 A. & E. 565) ; but not for what is done irrespectively of the 
process, unless it is subsequently adopted by tht sheriff (Muderhill v. Wil- 
son, 6 Bing. 697 ; Crowder v. Long, 8 B. & C. 598); nor for what is done 
after the bailiff’s authority is terminated by a supersedeas (Brown v. Copley, 
7M. & G. 538); nor is he liable at the suit of the execution creditor for 
what is done by the bailiff with the execution creditors authority (Crowder 
v. Long, 8 B.& C.598); nor for what is done by a bailiff specially appointed 
by the execution creditor (Alderson vy. Darenpart, 13 M. & W. 42; Ford 
v. Leche, 6 A. & E. 699); nor is he liable at the suit of the execution 
debtor for what is done with the consent and authority of the latter. (See 
Wright v. Child, L. RLV Ex. 358; 33 L. J. Ex. 209.) 

Actions against the sheriff for breach of duty can in general only be main- 
‘tained in respect of actual damage, as an actual delay of the plaintifl’s suit. 
‘(Wylie v. Birch, 4 Q. B. 566,577; Williams v. Mostyn, AM. & W. 145; 
Randell vy. Wheble, 1O A. & FE. 719; und see 5 & 6 Viet. «. 9S, 8. 3815 and 
as to the measure of damages, see Moore v. Moore, 25 Beav. 8; 27 LIC. 
385; Hobson v. Thelluson, L. R. 2 YQ. B. 642; 36 Ld. Q. B. 802.) 

An exception occurs m actions for an escape on final process, or for de- 
fault in arresting on final process, in which actions the plaintiff is entitled 
to nominal damages, aithough no actual damage be proved. (See the cases, 
post, p. 401 n. (@).) 

An action will not lie against the sheriff for arresting a person privileged 
from arrest by reason of his attending a court of justice or other similar 
ground. (Maguay v. Burt, 5 QB. 38813 and see Walson v. Carroll, 4 
M. & W. 502; Phillips vy. Naylor, 3W.& N14; 474.565; 27 LJ. 
Ex. 222; 28 16. 225; and “ Malicious Prosecution,” ante, yy. 350.) 

When the sheriff had jurisdiction to grant replevins, he was hable to an 
action for refusing to grant replevin of goods at the suit of the person 
whose goods were taken, (Sabourta v. Marshall, 3 B.& Ad. 440.) He was 
also liable to an action at the suit of the person who had taken the goods 
for granting replevin without taking a replevin bond (2. v. Lewis, 2 T. R, 
617); and for taking a replevin bond with insufficient surcties, (Zesseyman 
v. Gildart, 1 B.& PN. R. 292.) But by the Act 19 & 20 Vict. e. 108 (to 
amend the Acts relating tu the County Courts), ss. 63, 64, the powers and 
responsibilities of the sheriff with respect to replevin bonds and replevina 
are taken away, and the registrar of the County Court is empowered, ac- 
cording to the Act, to approve of replevin bonds and to grant replevins. 
(See “ Replevin Bonds,” ante, p. 235; “ Replevin,” ante, p. 392.) The high 
bailiff of a County Court incurs a liability similur to that which the sheriff 
was subject to before. (Burton v. Le Gros, 34 L. J. Q. B. YL.) 


Sheriff. 397 














of at Westminster, by the judgment of the said Court recovered 
against G. H. £ ; and thereupon the plaintiff, on the day 
of 5 AD; , sued out of the said court a writ of fieri facias 





upon the said judgment directed to the sheriff of ——, whereby 
her Majesty the Queen commanded the said sheriff that [he should 
omit not by reason of any liberty of his said county, but that he 
should enter the same, and] of the goods and chattels of the said 
G. H. in his bailiwick, he should cause to be made £——, which 
the plaintiff lately in the said Court of recovered against the 
said G. H., whereof the said G. H. was convicted, together with 
interest upon the said sum at the rate of £4 per centum per annum 
from the day of , A.D. , on which day the judgment 
aforesaid was entered up, and that he should have that money with 
such interest as aforesaid before her said Majesty [or her justices 
or her barons of the Exchequer] at Westminster tamedintel after 
the execution thereof to be rendered to the plaintiff, and that he 
should do all such things as by the statute passed in the second 
year of her said Majesty’s reign he was authorized and required 
to do in that behalf, and in what manner he should have executed 
the said writ he should make appear to her said Majesty [or her 
said justices, or her said barons of the Exchequer] at Westminster 
immediately after the execution thereof, and that he’ should have 
there then the said writ; and the said writ was duly indorsed 
with a direction to the said sheriff to levy £ and interest 
thereon at £4 per cent. from the day of , A.D. ——, be- 
sides sheriff’s poundage, oflicers’ fees, and other expenses of the 
execution; and the plaintiff caused the said writ so indorsed to be 
delivered to the defendant, as and being the sheriff of afore- 
said, to be executed; and at the time of the delivery of the said 
writ as aforesaid and afterwards during a reasonable time in tbat 
behalf, goods and chattels of the said G. HZ. were within the said 
bailiwick of the defendant. and the defendant then had notice 
thereof, and could and ought to have levied thereout the money and 
interest so indursed on the said writ ; yet the defendant, being such 
sheriff as aforesaid, did not nor would levy the said money and in- 
terest, and made default in the execution of the said writ ; whereby 
the plaintiff was delayed in recovering the said money and interest, 
and is likely to lose the same. 

Like counts : Lewis v. Aleoek. 3 M. & W.188; Hobson v. Thel- 
luson, L. R. 2 Q.B. 642; 36 Ld. Q. B. 302. 

A like count stating the subsequent bankruptcy of the execution 
debtor, whereby the plaintiff lost the bencfit of the execution: Pike 
v. Stephens, 12 Q. B. 465. [ Where the writ itself is an act of bank- 
rupley, under 24 & 25 Viet. ¢. 134, 8.73. the plaintiff would not be 
entifled to any damages : Hobson vy. Thelluson, supra. | 

A like count where there were other writs previous to the plain- 
tiff’s: Cocker v. Musgrove, 9 Q. B, 2238. 


























Count against a Sheriff for a False Return of Nul Bona toa 
Writ of Fi. Fa. after Levying. 

That the plaintiff, on the day of , A.D. ——, in the Court 
of —— at Westminster, by the judgment of the said court recovered 
against G. HH. £ ; and thereupon the plaintiff, on the day 

-, sued out of the said court a writ of fieri facias 
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uber the said judgment directed to the sheriff of ——, whereby her 
Majesty the Queen commanded the said sheriff that [here set out the 
writ asin the preceding form]; and the said writ was duly indorsed 
[here set out the indorsement as in the preceding form]; and the 

laintiff caused the said writ so indorsed to be delivered to the de- 
endant, as and being the sheriff of aforesaid, to be executed ; 
and the defendant, as and being such sheriff as aforesaid, by virtue 
of the said writ duly levied of the goods and chattels of the said 
G. H. in his bailiwick the money and interest so indorsed on the 
said writ; yet the defendant had not the said at and interest so 
levied as aforesaid before [the Queen herself, or the said justices, 
or the said barons, as the case may be’, according to the exigency of 
the said writ, nor has the defendant paid the said money and interest 
to the plaintiff; and the defendant, as and being such sheriff as 
aforesaid, falsely returned to the said Court upon the said writ that 
the said G. 77. had not any goods or lattcle in the defendant’s 
bailiwick whereof he could cause to be made the money and interest 
so indorsed on the said wmt as aforesaid, or any part thereof; 
whereby the plaintiff is deprived of the means of obtaining the 
said money and interest, aiid the same are still unpaid. 

Like counts: Stubbs v. Lainson, 1 M.& W. 728; Drewe v. Lain- 
son, LL A. & BF. 529; Wright v. Lainson, 2 M. & W. 730; Heenan 
v. Erans. 3 M. & G. 398; Bottomley v. Heyward, 7 H. & N. 562 ; 
31 L. J. Ex. 500. 





Count against a sheriff for lerying only a part of the debt after 
seizing goods sufficient to levy the whole, and for a false return of 
the amount of the lery: Slade v. Huacley, 13 M.& W. 757. 

Count for not selling, and for a false return alleging that the 
sheriff had seized the goods, and that they remuined in his hands 
for want of buyers : Piteher vy. hing, 5. B. 758; Peowe v. Ames, 
6M. & W.7470; Wylie v. Birch, 4Q. B.d66; Levy v. Hale, 29 L. 
J.C. P. 127. 

Fora false return that rent was due tothe landlord of the pre- 
mises where qoods were seized, and that the cexcention creditor had 
notice thereof, but had not paid it: Cocker v. Musgrove, 9 Q. B. 
223. 


Count against a sheriff for negleeting to sell goods seized within a 
reasonable time after a writ of vendition’ erponas : Jacobs v. dlum- 
phrey, 2C. & M. 413. 

For neglecting to sell the qoods seized until the judgment debtor 
became bankrupt Cander the former bankrupt law): Atreton v. 
Davis, 9 Bing. 740; Gore v. Lloyd, 12 M. & W. 463. 

Count hy the julqment debtor aqainst the sheriff for a loss ocra- 
stoned hy the negligent sale uf the plaintiff's quods tuken under a fi. 
fa.: Phillips y. Bacon, 9 Kast, 298. 

A like count hy the assignees in hankruptcy of the judgment 
creditor: Wright y. Child, h. R.1 Ex. 358; 35 1.3. Ex. 209, 

Count hy the judgment dchtor against the sheriff for seizing and 
selling more goods than were necessary to satisfy the writ, and for 
selling them fur less than thry ovght to have been sold for: Gawler 
v. Chaplin, 2 Ex. 503. 
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Count against the sheriff for delay in executing a writ of possession 
tn eyectment: Mason v. Paynter, 1 Q. B. 974. 

Count by the judgment debtor against the sheriff for a trespass by 
remaining in a leasehold house an unreasonable time after execution 


and sale under the writ: Playfair v. Musgrove, 14M. & W. 239. 


Against the Sheriff for not arresting on Mesne Process (a). 


That G. H. was indebted to the plaintiff in a sum exceeding £20, 
and the plaintiff brought an action against him in the Court of —— 
at Westminster for the recovery of the said debt; and thereupon 
the plaintiff, according to the statute in such case made and pro- 
vided, and all things necessary in that behalf having happened and 
been done, procured from a judge of one of the superior courts at 
Westminster a special order of the said judge in the said action di- 
recting the said G. H. to be held to bail for £—— ; and in pursuance 
of the said order the plaintiff sued out of the said Court of in the 
said action a writ of capias directed to the sheriff of , whereby 
her majesty the Queen commanded the said sheriff that he should 
fomit not by reason of any liberty in his baliwick, but that he should 
enter the same and] take the said G. #7. if he should be found in the 
said bailiwick, and him safely keep until he should have given to the 
said sheriff bail, or should have made deposit with the said sheriff ac- 
cording to Jaw in the said action at the suit of the plaintiff, or until he 
should by other Jawful means he discharged from the custody of the 
said sheriff. and that on execution of the said writ the said sheriff 
should deliver a copy thereof tothe said G. #Z.. and that immediately 
after the execution thereof the said sheriff should return the said 
writ to her Majesty’s said Court of Queen’s Bench fox Common 
Pleas, ov Exchequer of Pleas’. together with the manner in which 
he should have executed the same and the day of the execution 
thereof, or if the same should) remain unexecuted, then that he 
should so return the same at the expiration of one calendar month 
from the date thereof, or sooner, if he should be thereto required by 
order of the said Court or-by any judge thereof; and the said writ 
was duly indorsed for bail for £ : and the plaintiff caused the 
said writ so indorsed to be delivered to the defendant as and being 
the sheriff of aforesaid, to be executed ; and at the time of the 
delivery of the said writ as aforesaid, and afterwards during a rea- 
sonable time in that behalf, the said G@. 27. was within the said 
bailiwick ofthe defendant. aud the defendant then had notice thereof, 
and could and ought to have taken the said G. H. by virtue of the 
said writ; yet the defendant, being such sheriff as aforesaid. did not 
nor would take the said G. 7/7, and made default in the execution of 
the said writ ; and the said @. HZ. did not cause special bail to be 
put in for him in the said action according to the exigency of the 
said writ; whereby the plainuff was and is delayed in the recove 
of his said debt and the costs of bringing the said action, and is 
likely to lose the same. 

Like counts: Williams v. Griffith, 3 Ex.584; Randell v. Wheble, 
10 A. & FE. 719; Brown v. Jarvis, 1 M. & W. 704, 














(a) This action cannot be maintained without stating and proving actual 
damage consequent upon the negligence of the sheriff. (Brown v. Jarvis, 1 


M. & W. 704; Randell v. Wheble, 10 A. & E. 719; and see ante, p. 396 (a}.) 
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Against the Sheriff for not Arresting on Final Process (a). 


That the plaintiff, on the day of , AD. , in the Court 
of at Westminster, by the judgment of the said Court recovered 
againet G. H. £—— ; and thereupon the plaintiff, on the day 
of , A.D. , sued out of the said Court a writ of capias ad 
satisfaciendum upon the said judgment directed to the sheriff of 
-———, whereby her Majesty the Queen commanded the said sheriff 
that he should [omit not by reason of any liberty in his said county, 
but that he should enter the same and | takethe said G. #7. if he should 
be found in the bailiwick of the said sheriff, and him safely keep so 
that the said sheriff should have his body before her said Majesty [or 
her justices, ov her barons of the Exchequer] at Westminster im- 
mediately after the execution thereof, to satisfy the plaintiff the 
said £ , Which the plaintiff lately in the said Court recovered 
against the said G. H., whereof the said G@. H. was convicted, to- 
gether with interest upon the said sum at the rate of £4 ver centum 
per annum from the day of , A.D. , on Which day the 
qucement aforesaid was entered up, and that the said sheriff should 
ave there then the said writ ; mi the said writ was duly indorsed 
with a direction to the said sheriff to levy £ and interest thereon, 
at £4 per cent. from the day of pad: » besides sheriff's 
poundage, officers’ fees, and other expenses of the said execution ; 
and the plaintiff caused the said writ so indorsed to be delivered to 
the detendant, asand being the sheriff of aforesaid, to be exe- 
cuted ; and at the time of the delivery of the said writ as aforesaid, 
and afterwards duriny a reasonable time in that behalf, the said G. 
if. was within the said bailiwick of the defendant, and the defendant 
then had notice of. and could and ought to have taken the said 
G. H. Wy virtue of the said wrt; vet the defendant. being such 
sheriff as aforesaid, did not nor would take the said G. 7/., snd made 
default in the execution of the said wnt; whereby the plaintiff was 
and is delayed in the recovery of the money and interest so indorsed 
on the said writ as aforesaid, which are still unpaid, andthe plaintiff 
is likely to lose the same. 
Like counts: Clifton v. Hooper, 6 Q. B. 468; Hooper v. Lane, 
6H. L. C. 443; 27 L. J. Q. B. 75. 


















































For an Escape on Mesne Process (b). 


That G. 7. was indebted to the plaintiff in a sum exceeding £20, 
and the plaintiff brought an action against him in the Court of 
at Westminster for the reeovery of the said debt ; and thereupon 
the plaintiff, according to the statute in such case made and pro- 
vided, and all things necessary in that behalf having happened and 
been done, procured from a judge of one of the superior courts of 
law at Westminster a special order of the said judge in the said ac- 

(a) The plaintiff is entitled to recover nominal damages in this ac- 
tion, although no actual loss or damage can be proved.” (See the cases 
referred to post, p. 401 n. (a).) 

(5) An action agamst the sheriff for an escape on mesne process can be 
maintained only in respect of the actual damage sustained Mhereby, os 
where the plaintiff has been delayed or quiet Tn his suit by the escape. 
(Planck v. Anderson, 5 T.R.37; Williams v. Mostyn, 4M. & W. 145.) 
And such dumage must be stated in the declaration. (See Randell y. Wheble, 
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tion directing the said G. ZH. to be held to bail for £——; and in 
pursuance of the said order the plaintiff sued out of the said Court of 
in the said action a writ of capias directed to the sheriff of ——, 
whereby her Majesty the Queen commanded the said sheriff that 
[here set out the writ as in the form ante, p. 400]; aud the said writ 
was duly indorsed for bail for % ; and the plaintiff caused the 
said writ so indorsed to be delivered to the defendant, as and being 
the sheriff of aforesaid, to be executed; and the defendant, as 
and being such sheriff as aforesaid, by virtue of the said writ took 
the said G. H. and had and detained him in the custody of the de- 
fendant, at the suit of the plaintiff in the said action; yet the de- 
fendant, without the consent and against the will of the plaintiff, and 
without any legal cause or authority, voluntarily suffered the said 
G. H. to escape out of the said custody of the defendant, and the 
said G. H. did so escape; and the said G. H. did not cause special 
bail to be put in for him in the said action according to the exigency 
of the said writ; and by reason of the premises the plaintiff was 
and is delayed in the recovery of his said debt and the costs of bringing 
the said action, and is likely to lose the same. 

Like counts: Rogers v. Jones, 7 B. & C. 86; Contant v. Chap- 
man, 2 Q. B. 771. 











Against the Sheriff for an Escape on Final Process (a). 
That the plaintiff, on the , in the Court 








, A.D. 





day of 





10 A. & KB. 719.) As tothe amount and measure of damages, see Moore 
v. Moore, in re Mozley, 25 Beav. 8; 27 L. J. C. 385. In this action the 
declaration must allege the pendency of a suit at the time of the making 
of the judge’s order to hold to bail. (IVi//Hiams v. Grifith, 3 Ex. 584; Barnes 
v. Keane, 15 Q. B. 75.) The defendant is entitled to a particular of the 
escape sued tor. (Davis v. Chapman, 1 N. & P. 699; Webster v. Jones, 7 
D. & R. 774.) 

(a) By the 56 & 6 Vict. c. 98, s. 31, if is enacted that “if any debtor in 
execution shall escape out of custody, the sheriff, bailiff, or other person 
having the custody of such debtor, shall be liable only to an action upon the 
gage tor damages sustained by the person or persons at whose suit such 
debtor was taken or imprisoned, and shall not be hable to any action of 
debt in consequence of such escape.” Before this Statute an action of de 
Tay against the sheriff for an escupe on final process, to recover the sum for 
which the prisoner was arrested. (See Jones v. Pope, 1 Wms. Saund. 37.) 

An action agamst the sheriff for an escape on final process is maintainable 
muthout special damage being alleged or proved, Though it is Otherwise mh 
the case Of mesne process. (See aute, p. 400; Williams v. Mostyn, 4M. & 
W.140; Clifton v. Hooper, 6 Q. B. 16S; Arden v. Goodacre, 11 C. B. 
3713; per Blackburn, J., Hobson v. Thelluson, L. R. 2 Q. B. 642, 651.) 

It is an escape if the sheriff liberates the debtor, except after payment to 
the creditor, or with his authority, or with a written order under the hand 
of his attorney. (Slackford v. Austen, 14 East, 468.) The creditor is 
liable to an action for not authorizing the discharge upon tender of debt 
and costs. (Crozer v. Pilling, 4 B.& C. 26; see ante, p. 353.) The cre- 


ditor’s attorney had no authority to discharge his debtor (Connop v. Challis, ° 


2 Ex. 484) before the C L. P. Act, 1852, s. 126, which enacts that “a 
written order under the hand of the attorney in the cause, by whom any 
writ of capias ad satisfaciendum shall have been issued, shall justify the 
sheriff, gavler, or person in whose custody the party may be under such 


— 


writ, in discharging such party, unless the party for whom such attorney . 


ry 
U 
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of —— at Westminster, by the judgment of the said Court, re- 
covered against G. 1. £ ; aad thereupon the plaintiff, on the 
day of , A.D., , sued out of the said Court aw rit of capias 
ad satisfaciendum upon the said judgment, directed to the sheriff of 
, whereby her Majesty the Queen commanded the said sheriff 
that [here set out the writ asin the form, ante, p. 401); and the said writ 
was duly indorsed [here set out the indorsement as in the form, ante, 
. 401]; and the plaintiff caused the said writ so indorsed to be de- 
ivered to the defendant as and being the sheriff of aforesaid to 
be executed, and the defendant, as and being such sheriff as afore- 
said, by virtue of such writ took the said G. H. and had and de- 
tained him in the custody of the defendant in execution for the said 
sum and interest so indorsed on the said writ, and for the said costs 
and expenses; yet the defendant, without the consent and against 
the will of the plaintiff, and without any legal cause or authority, 
voluntarily suffered the said G. HW. to escape out of the custody of 
the defendant ; whereby the plaintiff lost and has been deprived of 
the said sum and interest, and the costs of execution so ie on 
the said writ as aforesaid, and was otherwise injured. 

Like counts: Bromfield v Jones, 4 B. & C. 380; Merry v. Chap- 
man, 10 A. & F.516; Lane v. Chapman, 11 A. & EF. 966; Thomas 
v. Hudson, 14 M. & W. 353; Diguam v. Bailey, 37 LL. J. Q. B. 71. 

A like count against the sheriff of Middleser: Hemming v. Hale, 
7C. BONS. 487; 29 Ld... BP. 437. 

Count against the sheriff for an escupe and fora false return 
that the prisoner was entitled to protection from arrest by a certifi- 
cate under the Bankruptey Act, 1861, 6.178; Lloyd v. Harrison, 
L. R.1Q. B. 502; 34 1. 0. Q. B. 97. 

Conant against the bailiff ef an aneicut liberty for an escape on 
final process: Jackson v. Hill, W A. & i. 477. 

Count for a wrongful discharge of the debtor: Hodges v. Pater- 
son, 26 L. J. Ex. 223. 




















By a Landlord against the Sheriff for the Removal of Goods taken 
in Execution against the Tenant, without the Lent due being 


paid (8 Anne, c. 1h, s. 1) (a). 


That G. ZZ. was tenant to the plaintiff of a messuage leased by 


_ fesses to act, shall have given written notice to the contrary to such 
sheriff, gavler, or person in whose custody the opposite party may be; but 
such discharge shall not be a xativfaction of the debt unless made by the 
authority of the creditor ; and nothing herein contained shall justify any 
attorney in giving such order for discharge without the consent of his 
client.” And see as to what constitutes au escape. 1 Chit. Prac., 12th 
ed., p. 703. 

The measure of damages in this action is the value of the custody of the 
debtor at the time of the escape, without deduction ou account of anything 
which the plaintiff might have obtained by diligence after the escape (Arden 
v. Goodacre, gi C. B. 871; Hemming v. Hale, 7C. B. N.S. 487; 29 L. J. 
C. P. 137 ; but payment of the debt and costs after the exeape may be given 
in evidence in mitigatfon of damages (Jlemming v. Hale, 7 C. B. N.S. 487, 
900). The position im life of the debtor, and ull the surrounding circumstances 
may be considered by the jury in estimating the value of the custody ; that 
is to say, the probability of obtaining payment by the pressure of impri- 
sonment. (Mfacrae vy. Ularke, L. R.1 C. P. 403; 35 L. J. C. P. 247.) 

¥(a) As to this action, see Wovdfall’s Land. and Ten. 9th ed. by Cole, pp. 
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the plaintiff to the said G. H. for [a term of years, or from year to 
year, as the case may be,| at the yearly rent of £ , payable quar- 
terly, and £ of the said rent for one year of the said tenancy 
was due and in arrear; and thereupon the defendant, as and being 
the sheriff of , under a writ of fieri facias against the goods and 
chattels of the said G. H7., sued out of the Court of at the suit 
of J. K., and directed to the sheriff of , took the goods and 
chattels of the said G. H. being in the said message [and being of 
greater value than the said rent so in arrear as aforesaid | ; and after- 
wards and before the removal of the said goods and chattels, the 
plaintiff gave notice to the defendant, as and being such sheriff as 
aforesaid, of the said rent being so due and in arrear, and requested 
him not to remove the said goods and chattels from the said messuage 
unless the said arrears of rent should be first paid; yet the de- 
fendant afterwards, under colour of the said writ, wrongfully re- 
moved the said goods and chattels from the said messuage without 
the said arrears of rent being first paid or satisfied, contrary to the 
statute in such case made and provided, and the said arrears of rent 
are still unpaid. 

Like counts: Thurgood v. Richardson, 7 Bing. 428; Reed v. 
Thoyts, 6 M. & W. 410; Riseley v. Ryle, 11 M. & W.16; Sina?l- 
many. Pollard, 6 M. & G. 1001; Forster vy. Cookson, 1 Q. B. ~ 

















Count by a sheriff against his deputy for a default of duty in the 
execulion of the affice, fur which the plaintiff was sued and had te 
pay damages: Bowdon v. Hall, 4Q B. 810. 


Count hy a sheriff against an attorney who had sued out a writ of 
ea. sa. for fraudulently divecting him to take the wrong person : 
Evans v. Collins, 5 Q. B. xO’, 

By the sheriff against the execution creditor for pointing out the 
arong qoods to be taken under a fi. fu.: Humphreys v. Pratt, 5 
Bligh, N.S.15£: Childers v. Wooler, 29 L. J. Q. BL 129. 


SHOOTING (c). 





Count for Disturbance of a Right of Shooting. 


(Venue local.) That the plaintiff was possessed of and entitled to 
the exclusive right and liberty of shooting and killing game by him- 


442-448; 1 Chit. Pr. 12th ed. 619; and see 7 & 8 Vict. c. 96, s. 67 (by which 
in case of a tenancy at a weekly rent the landlord’s_ claim is limited when 
there is an execution to four weeks’ arrears ; and where the tenement ts let 
for any other term less than a vear, to arrears aceruing during four such 
terms or times of payment). By 19 & 20 Vict. c. 108, s. 78; the8 Annee. 
14,8. Ty does Hot appty t6 goods taken in execution under the warrant of a 
County Court. The course of proceeding in such case is regulated by that 
section. As tothe course of proceeding where a claim in respect of rent or 
otherwise is made to goods taken In execution under process of the Court 
of Admiralty, sce the Admiralty Court Act, 1861, (24 Viet. c. 10) 8. 16. 
(a2) The right of shooting can be granted only by deed (Bird v. Higgin- 
son, 2 A. & E. 696; Thomas v. Fredricks, 10 Q. B. 775); but an inde- | 
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self and his servants in upon and throughout certain land called 
——, and the defendant disturbed the plaintiff's said right by shoot- 
ing and killing game on the said land. : 

Like counts: Earl of Lonsdale v. Rigg, U Ex. 6514; 25 L. J. Ex. 
73; Bruce v. Helliwell, 5 H. & N. 609. 

Count for a trespass to plaintiff's right of free warren: Lord 
Dacre v. Tebb, 2 W. Bi. 1161. 

Count for disturbing plaintiff's decoy by firing at wildfowl near 
to the decoy: Carrington v. Taylor, 11 East, 671; [and see Hannam 
Vv. Mockett, 2B. &C. 934. where it was held that an action would 
not lie for disturbing plaintiff's rookery. | 

Count for a nuisance on adjoining land which disturbed and 
frightened away plaintiff's game: Ibbotson v. Peat, 3H. & C. G44; 
34 L. J. Ex. 118. 


StanpeR. See ‘' Defamation,” ante, p. 301. 


SLANDER OF TITLE (a). 





Count for advertising that mines about to be sold hy the plaintiff 


bitatus count lies for the use and enjoyment of such right to recover the 
money due upon the executed consideration, without a conveyance by deed. 
(/b.; ante, p.199.) A reservation or exception in a conveyance of the right 
of shooting operates as a grant creating the right by the parts taking the 
land under the conveyance. (See Wickham v. Hawker, 7 M.& W. 63; Doe 
v. Lock, 2 A.& E. 700, 743.) Trespass lies for the disturbance of plaintiff's 
right of free warren in alieno solo. (Sve Holford v. Barley, 8 Q. B. 1000, 
1017; 13 Q. B. 426, 445.) 

(a) Slander of title.} —This action lies to recover compensation for spe- 


cial damage sustained by reason of the speuhing or writing and publishing 
slander of the plaintiff’, title to property. No action lies unless special 


damage has been sustained. (Malachy v. Soper, 3 Bing, N.C. 371.) 


eee 


_ 


The statement constituting the slander must be false; it must have been 
spoken or published maliciously, and must have occasioned the damage. 
A Statement made bond fide and under a reasonable bentet of its trim, by 
a person having an interest in the matter, js not actionable. (Ruwe vy. 
Roach, iM. & 8.301; Pitty. Donoran, 1 M.& 8.639; Smith v. Spooner, 
3 Taunt. 216; Pater v. Baker, 3 C. B. 83), S68; Brook v. Rawl, 4 Vx. 
521.) But a person is responsible for mistakes in law in muhing assertions 
respecting title in which he is not concerned. (Mildmay’s Case, 1 Co. Rep. 


175.) 


The declaration must set out the exact words containing the slander, with 


_ proper innuendoes, if necessary, to point out their meaning, as in actions for 
' ]ibel or slander of character. (Gulsole vy. Mathers, 1M. & W. 495; see ante, 
? ’ 


p. 305.) As this action is brought in respect of special damage only, it is 
immaterial whether the words are written or spoken. (Alalachy v. Soper, 3 
Ling. N. C. 371; see alxo as to the particularity required in stating the 


‘ special damage, 7b. p. 384.) 


A statement depreciating the quality of goods offered for sale by a person, 
although not conveying any imputation of fraud or misrepresentation 
against him, is likewise actionable in respect of uny special damage occa- 
sioned thereby, but not otherwise. (bvans v. 
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were subject to an adverse claim, whereby he was prevented from 
selling them: Rowe v. Roach, 1M. & 8. 304. 

Fur writing a letter impugning the plaintiff's title to an estate, 
whereby a purchaser refused to complete a contract to purchase : 
Pitt v. Donovan, 1 M. & S. 639. 

For claiming title to an estate put up to auction, whereby the sale 
was prevented: Smith v. Spooner, 3 Taunt. 246. 

For slander of title to estates put up to auction, whereby the sale 
was prevented: Milliman vy. Pratt, 2 C.& B. 486; Puter v. Baker, 
3 C. B. 831. 

For asserting of leasehold premises put up for sale that the cove- 
nants were broken, whereby persons were deterred from bidding : 
Brook v. Rawl, 4 Ex. 521. 


Count for asserting that goads offered for sale hy auction were 
stolen, whereby persons were deterred from bidding: Gutsole vy. 
Mathers, 1 M. & W. 495. 

For publishing that goods of the plaintiff advertised by him for 
Sle hy auction belanged to the defendant, whereby the sale was pre- 
vented: Carr v. Duckett, 5 H. & N. 783; 29 L. J. Ex. 468. 


Stock (a). 





Count by a holder of public stock against the Bank of England 
Jor refusing to pay the dividends thereon: Foster v. Bank of Eng- 
lund, 8 Q. B. 689; Partridge v. Bunk of England, 9 Q. B. 396. 

By a holder of public stock against the Bank of England for re- 
Susing to transfer the stock toa purchaser: Stracy v. Bank of Eng- 
land, 6 Bing. 754. 

Against the Bank of Eugland for transferring the plaintiff's stock 
without his authority, and refusing to pay the dividends: Davis v. 
Bark of England, 2 Bing. 393; 5 BL & C. 185. 

By the evecutor of a deceased proprictor of stock aqainst the 
Bank of Enqland for refusing to transfer the stock, and for not pay- 
ing the dividends due thereon: Coles v. Bank of England, 10 A. & 
E, 437. 


Count against the Fast India Company for refusing to transfer 
stock us required by the holder: Gregory v. East India Co.,7 Q. B. 
199, 

By an administrator de bonis non with the will annexed against 
the East India Company for not transferring stock standing in the 
name of the deceased, and for not paying dividends: Venables v. 
East India Co., 2 Ex. 633. 


Count against a joint-stock company for refusing to register stock 
in the name of a purchaser: see *‘ Company,” ante, p. 289. 


Seneca 








(a) In actions for refusing to transfer stock or to pay dividends, a claim 
of a mandamus under the C. L, P. Act, 1854, may in general be added. 
(See ante, ‘ Mandamus,” p. 356.) 
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Support oF Lanp (a). 


For taking away the Subjacent Support of the Plaintiff's Land 
by Mining (b). 


(Fenue local.) That the plaintiff was possessed of certain pasture 
and arable land; and the defendant wrongfully excavated and 
worked certain coal-mines under the said land, and dug for and got 
and took away coals and earth out of the said mines without leaving 
proper or sutlivient support for the said land of the plaintiff, whereby 
the said land of the plaintiff sank and gave way. 


(a) Where the surface of land belongs to one person and the subjacent 
soil and minerals to another, the owner of the surface is entitled toa natural 


_ tight of support by the subjacent strata. (JZumphries v. Brogden, 12 Q. B, 


739; Smart v. Morton, 5 FE. & B. 30; 24 L. J.Q. B. 260.) The owner of 
land is also entitled to a right of support for his land by the adjacent land 
as a natural incident to his property, independently of grant or prescrip- 
tion. (Nicklin v. Williams, 10 Ex. 269; 23 L. J. Ex. 335; Bonomi v, 
Backhouse, E. B.& E. 622; 27 L. J. Q. B. 378; 28 76. 378.) These rights, 
however, may be qualified or altogether abandoned by express grant, re- 
servation or covenant, or by prescription. (Rowbotham vy. Wilson, 6 EB. & B. 
593; 8 74.123; 8H. L. C. 348; 80 L.d.Q.B. 419; Ilurchie v. Black, 
19 C. BLN.S. 190; 34 L.I.C. P. 337.) Appreciable damage is necessary 
to support an action for a disturbance of these rights. (Srmith v. Thackerah, 
L. R.1C. P. 064; 35 L. J.C. iP. 276.) 

The natural right of the owner of land to support from the adjacent land 
only extends to the land in its natural unencumbered state, aud not with 
the additional weight of buildings erected thereon. (Dodd v. Holme, 1 A. & 
E. 193; Humphries v. Brogden, 12 Q. B.713; Wyattv. Harrison, 3 B. & Ad. 
S71; Smithy. Thackerah, supra.) But aright to support for the additional 
weight of buildings on the land may, it is said, be acquired as an casement, 
by twenty years’ uninterrupted enjoyment or otherwise (/b.; Partridge v. 


 Seolt, 3 M. & W. 220; Brown v. Robins, AH. & N. 186; 28 L. J. Ex. 250; 


Hunt v. Peake, 1 Johns. 705; 20 L. J.C. 785; North-Eastern Ry. Co. v. 
Elliott, 29 L. J. C. 80S); and mere possession is sufficient to support an 
action against a stranger who interferes with the support of a building by 
the adjacent land. (Bibby v. Carter, +H. & N. 153; 28 L. J. Ex. 182; 
Jeffries v. Wilhams, 6 Ex. 792) Similar right of support by the subjacent 
strata may he acquired for buildings. (Rogers v. Taylor, 2 WU. & N. 828; 
27 L. J. Ex.173) But although the owner of land may be entitled to a 
right of support for the natural surface, without any right of support for 
additional buildings, he cannot acquire # prescriptive right to support 
for buildings independently to a right of support for the surface. (Rotw- 
Lotham v. Wilson. 6 E. & B.5938; 8 7b. 123; 8 H. L. C. 348; 25 L. J. Q. 
B. 362; 27 Jb. 61; 30 7b. 49.) The owner of the land may maintain an 
action fur a disturbance of the natural right to support for the surface, not- 
withstanding buildings have been erected thereon, provided the weight of 
the buildings did not cause the injury. (Brown v. Robina, 4H. & N. 186; 
28 L. J. Ex. 250; Stroyan v. Knowles, Hamer v. Knowles, 6 UW. & N. 464; 
$0 LL. J. Ex. 102.) 

As to the right of support for buildings froin the adjoining buildings, see 
post, p.407,n (a) ¢ 

(4) In this count it is not necessary to state expressly the right to sup- 
port, because it is naturally incident to the right to the surface. An ac- 
quired right to support for buildings, etc., must be expressly stated, as in 
the above precedents. (Jeffries v. Williams, 6 Ex. 792; Peyton v. London, 
9 B. & C. 725.) 
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Like counts: Humphries v. Brogden, 12 Q. B. 740; Smart v. 
Morton, 5 &. & B.30; 24 L. J. Q. B. 260; Adums v. Lloyd, 3H. & 
N.351; 27 L. J. Ex. 499. ; 


For taking away the Adjacent and Subjacent Support of the 
Plaintiff's Land and of the Buildings theréon. 


(Venue local.) That the plaintiff was possessed of Jand with houses 
and other buildings erected and standing thereon, and was entitled 
to have the said land, houses, and buildings supported by the land 
adjacent thereto, and by the soil and minerals under the said land, 
houses, and buildings of the plaintiff; and the defendant wrongfully 
dug away and removed the said land adjacent to the said land, houses, 
aid buildings of the plaintiff, and the said soil and minerals under 
the same, without leaving proper and sufficient support for the said 
land, houses, and buildings of the plaintiff; whereby the same sank 
and pave way, and the said houses aud buildings were weakened, 
cracked, and injured. 

Like counts: Nicklin v. Williams, 10 Ex. 259; Rogers v. Taylor, 
2H. & N. 828; 27 L. J. Ex. 173; Richards v. Rose, 9 Ex. 218; 
Smart v. Morton, 5 E. & B. 30; 24 L. J. Q. B. 260; Brown vy. 
dtobins, 4H. & N. 186; 28 L. J. Ex. 250; Richards v. Harper, 
L. R. 1 Kx. 199; 35 L. J. Ex. 130. 

Like counts at the suit of a reversioner: Harris v. Ryding, 5 M. 
& W. 60; Hilton vo Granville, 5 Q. B. 701; Roberts v. Haines, 
7K. & B. 625; 25 D. J. Q. B. 353 Bonomi v. Buckhouse, E. B. & 
hb. 622; 27 L. d.Q. BL 378; Bibby v. Carter, 4H. & N. 153; 28 
L. J. Ex. 182; Harmer v. Knowles, 6H. & N. 454; 30 L. J. Ex. 
102. 


Count for digging the support from the foundation of wine-vaults 
of the platutiff, whereby they fell in, and the wine-vaults and the wine 
were destroyed : Trower v. Chadwick, 3 Bing. N.C. 384; 6 2b. 1. 


fur taking away from the Plaintiff's House the Support to which it 
was entitled from the adjoining House (a). 


(Venue local.) That the plaintiff was possessed of a house adjoining 
acertuin other house and certain walls thereunto belonging, aud was 


(a) As between adjoming houses, there is no obligation towards a neigh- 
bour cast by law on the owner of a house, merely as such, to keep it stand- 
ing aud in repair; his only duty being to prevent it from being a nuisance, 
and from falling on to his neighbour's property. (Chauntler v. Robinson, 4 
Ex. 163.) Where houses are built by the same owner adjoining one an- 
other, and depending upon one another for support, and are afterwards con- 
veyed to different owners, there exists by a presumed grant and reservation 
a right of support to each house from the adjoining ones. (Richards v. Rose, 
9 Ex. 218.) Where adjoining houses are built by the separate owners of 
adjacent lands, 2 similar right, it is said, may be acquired by twenty years’ 
user. (Hide v. Thornborough, 2 C. & K. 250; but see Solomon v. Vintners’ 
Co., 4H. & N. 585, 28 L. J. Ex. 370.) Nosuch right can be thus acquired 

eby tho owner of a house agaiust the owners of the houses beyond the ad- 
joining one. (Sulomon y. Vintners’ Co., supra.) 
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entitled to support for his said house from the said adjoining house 
and the said walls; and the defendant deprived the plaintiff of the 
said support for his said house from the said adjoining house and 
the said walls [by wrongfully taking down and removing the last- 
mentioned house and walls without shoring or propping up, or other- 
wise securing or taking reasonable and proper precautions to support 
and secure the said house of the plaintiff]; whereby the said house of 
the plaintiff fell in and was destroyed, and the goods of the plaintiff 
then being therein were damaged and broken, and the plaintiff in- 
curred expense in procuring another house, and in removing and 
repairing bie said goods, and in removing the ruins of his said house, 
and-in rebuilding the same. 

Like counts: Langford vy. Woods. 7 M. & G. 625; Brown v. 
Windsor, 1 C. & J.20; Hide v. Thornborough, 2C. & K. 250; South 
Metrop. Cemetery Co. v. Eden, 16 C. B. 42; Wyatt v. Harrison, 3 
3 & Ad. 871; Solomon v. Vintners’ Co., 4 H. & N. 585; 28 L. J. 

x. 370. 


Counts for injuries to buildings arising from negligence in pulling 
down an adjoining house; negligently making sewers tr the adjoining 
ground, efe.: see Negligence,” ante, p. 374. 


TraDE Marks (a). 


ee 


Count by a Manufacturer against the Defendant for Manufacturing 
and Selling Goods marked with the Plaintiff's Trade-mark. 


That the plaintiff, before and at the time of the committing of the 





(a) “The Merchondise Marks Act, 1862,” 25 & 26 Vict. c. 88, enucta, 
by 8.19, that in every case in which any person shall sell, or contract to 
sell (whether by writing or not), any article with any trade-mark thereon, 
or upon any cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, 
ticket, label, or other thing, together with which such article shall be sold, 
or contracted to be sold, the sale or contract shall be deemed to have been 

- made with a warranty or contract that every such trade-mark was genuine 
and true, and not forged or counterfeit, and not wrongfully used, unless the 


contrary shall he expressed in some writing signed by or on behalf of the 
rs ~~: jonin: 22 my ge egal it ~. 
vendor, and delivered to and accepted hy the vendee. 


By s. 20, in every case in which any person shall sell, or contract to sell 
' (whether by writing or not), any article upon which, or upon any such 
' cask, etc., any description, statement, or other indication of or respecting 
the number, quantity, measure, or weight of such article, or the place or 
country in which it was made, manufactured, or produced, the sale or con- 
tract shall be deemed to have been nade with a warranty or contract that 
no such description, cte., was in any respect false or untrue, unless the 
contrary shall be expressed in some writing signed by or on behalf of the 
‘vendor, and delivered to and accepted by the vendee. 
By s. 21, in any suit at law or in equity, for forging or counterfeiting, 
jetc., any trade-marks, etc.gor for preventing such acts, when the plaintiff 
obtains a judgment or decree, the Court may direct any counterfeit. articles 
ito be destroyed or otherwise disposed of; a court of law on giving judgment 
‘may award an injunction; and in any such suit at law or in equity the 
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rievances hereinafter mentioned, carried on the business of a [cut- 
er], and manufactured and sold for profit large quantities of [knives], 
which he was accustomed to mark with a certain trade-mark of’ the 
plaintiff, that is to say, with the words “ ” (or with a figure of 
——, describing the trade-mark used by the plaintiff according to the 





Court or a judge may order an inspection as particularly provided for by 
this section. 
- By s. 22, in every case in which any person shall do, or cause to be done, 
any ofthe wrongfil acts following ; (that is to say) shall forge or counterfeit 
any trade-mark, or for the purpose of sale, or for the purpose of any manu- 
facture or trade shall apply any forged or counterfeit trade-mark to any 
article or to any cask, bottle, stopper, vessel, case, cover, wrapper, band, 
reel, ticket, label, or thing in or with which any article shall be intended to 
be gold, or shall be sold or uttered, or exposed for sale, or for any purpose 
of trade or manufacture; or shall enclose or place any article in, upon, 
undcr, or with any cask, etc., to which any trade-mark shall have been 
fulsely applied, or to which any forged or counterfeit trade-mark shall have 
been applied ; or shall apply or attach to any article any case, cover, reel, 
wrapper, band, ticket, label, or other thing to which any trade-mark shall 
have been falsely applied, or to which any forged or counterfeit trade-mark 
shall have been applied; or shall enclose, place, or attach anv article in, 
upon, under, with, or to any cask, etc., having thereon any trade-mark of 
any other person; every person aggrieved by any such wrongful act shall 
be entitled to maintain an action or suit for damages in respect thereof 
aguinst the person who shall be guilty of having done such act, or causing or 
procuring the same to be done, and for preventing the repetition or con- 
tinuance of the wrongful act, and the committal of any similar act. 

The right to use a trade-mark is a right of property, and the jurisdiction 
to restrain the infringement is founded upon the invasion of such property, 
and not upon the ground of fie Traud committed upon the public? ‘(Leather 


Cloth Co. v. American Leather Cloth Co., 11 H. L. C. 623; 82 L. J.C. 199; | 


35 1b.53: Hall v. Barrows, 33 L.3.C. 20-4 

As to what constitutes a trade-mark, and how the right to it may be ac- 
quired, see MCdadrew v. Bassett, 33 L. J.C. 561; Ainsworth v. Walmesley, 
L. R. 1 Eq. 518; 35 L. J. C. 352. The announcement of an intention to 
use a trade-mark, before actualty using it, does not give any right to such 
trade-mark. (Sce Maxwell v. Hogg, L. R. 2 Ch. Ap. 307 ; 36 L. J. C. 433.) 
If a trade-mark contains any material misrepresentation, as by representing 
an article to be patented when in fact it is not, the person using such mark 
is not entitled to any protection in respect of it. (Leather Cloth Company v. . 
American Leather Cloth Co., 11 HW. L. C. 523; 35 L. Jd. C. 53; Morgan v. 
M“4dam, 36 L. J. C. 228.) As to what trade-marks are assignable, see 
Leather Cloth Co. v. American Leather Cloth Co., supra; Hall vy, Bar- 
rows, sipra: Bury v. Bedford, 32 L. J. C. 741; 33 7b. 465. 

As to what constitutes an infringement. of a trade-mark, and what degree 
of resemblance is allowable, see Leather Cloth Co. v. American Leather Cloth 
Co., supra; Blackwell v. Crabb, 36 L. J.C. 504; Seirvo v. Provezende, L. R. 

1 Ch. Ap. 192. 


-~ 


‘An action for infringing a trade-mark is maintainable bout e le a- 
tion OF pr Decl . (Rodgers F Now, 5 CB ofeld 





the forged trade-mark, does not entitle the plaintiff to recover as damages 
the profits which he would have made by the sale of the same amount of 

oods, as it cannot be assumed that he would have sold them if the de- 
Radant had not. (Leather Cloth Co. v. Hirschfield, L. R. 1 Eq. 299.) In 
such action a claim may be made for an injunction to restrain the infringe- 
ment. (See “ Injunction,” ante, p. 341; and Story’s Eq. Jur. 5th ed. 8. 951; 
Farina y. Silverlock, 26 L. J. C.11; Collins Company v. Reeves, 28 L. , 


ayne, 4 B. & Ad. 410.) Proof of the defendant having sold goods under ; 


w 
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fact) in order to denote that they were manufactured by him, and 
to distinguish them from articles of the same kind manufactured by 
other persons; and the plaintiff enjoyed great reputation with the 
public on account of the good quality of his said [knives], and made 
great profits by the saleofthem ; and the defendant thereupon wrong- 
fully and fraudulently, and without the consent and against the will 
of the plaintiff, manufactured a great quantity of [knives], and 
caused them to be marked with the words “ ” Tor with a figure 
of , describing the mark used by the defendant] in imitation of the 
said trade-mark so used by the plaintiff as aforesaid, and in order to 
cause it to be believed that the last-inentioned [knives] were manu- 
factured by the plaintiff, and the defendant wrongfully and fraudu- 
lently sold the iest-aientioned [knives] as and for [knives] manu- 
factured by the plaintiff; whereby the plaintiff was prevented from 
selling a great quantity of the said [knives] manufactured by him, 
and was iyared in his reputation in his said business by reason of 
the said [knives] so manufactured and sold by the defendant being 
inferior in quality to those manufactured by the plaintiff. 

Like counts: Sykes v. Sykes. 3 B. & C. 541; Blofeld v. Payne, 4 
B. & Ad. 410; Crawshay v. Thompson, 4M. & G. 357 ; Mortson v. 
Salmon, 2 M. & G. 385; Rodgers v. Nowill, 5 C. B. 109. 








Count for using the name or title of a banking business which had 
been previvusly assumed by the plaintiff: Lawson v. Bank of Lon- 
don, 18 C. B. 84; 25 L. J.C. P. 188. (4s to the right to the name 
of a business, see Colonial Life Ass. Co. v. ume and Colonial Ass. 
Co., 33 Beav. 548; 33 L. J.C. 741; to the name of a partnership: 
Banks v. Gibson, 34 Beav. 566; 34 L. J. C.591; and see Ainsworth 
v. Walmsley, L. R. 1 Eq. 618; 35 L. J. C. 352.) 


Count for the penalty for using the name or marks of a natentee 
of a patented article without his consent (5 & 6 Will. LV. ¢. 83, 8.7): 
Myers v. Baker, 3 H. & N. 802; 28 L. J. Ex. 90. 


Count for fraudulently procuring the plaintiff to manufacture 
goods with the trade-mark of another manufacturer, whereby the 
plaintiff was subjected to a Chancery suit for an injunction; *~-~ 


v. Fawcus, 30 L. J. Q. B. 137. 
Trespass. JI. To THE PERSON (a). 


J.C. 56.) An injunction will lie against a person who innocently infringes 
another's trade-mark. (Millington v. For, 3 M. & Cr. 388; and see Dizon 
v. Fawceus, 30 L. J. Q. B. 137; Burgess v. Hills, 26 Beav. 244; 28 L. J. C. 
356.) 

One of the two joint owners of a trade-mark may sue separately in respect 
of the injury to his separate interest by infringement. (Dent v. Turpin, 2 
J.& H. 139; 30 LeJ. C. 495.) 


(a) Trespass to the person. |—Trespass to the person consists in any di- 
jFect injury to the person, as a buttery, an aszault, or an imprisonment. 
A battery is the unlawful beating of another. The least touching of an- 
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Count for an Assault and Battery. 


That the defendant assaulted and beat the plaintiff [state special 
damage, if any, which may be as follows]: whereby the plaintiff be- 


other’s person hostilely or against his will is a battery. (Rawlings v. Till, 
3M. & W. 28; 3 Bl. Com. 120.) It includes the striking another with a 
missile. (Pursell v. Horn, 8 A. & E. 602.) The act may be a trespass al- 
though unintentional (Covell v. Laming, 1 Camp. 497); but if it be the re- 
sult of accident or of some agency over which the defendant had no con- 
trol, so as not to be his act, it is not a trespass. (Gibbons v. Pepper, 1 L. 
Raym. 38; Hall v. Fearnley, 3Q.B.919; Wakeman v. Robinson, 1 Bing. 
213.) Touching a person for the purpose of calling his attention is not a 
battery. (Wiffin v. Kincard, 2B. & P.N.R. 471; Coward v. Baddeley, 
4H. & N. 478; 28 L. J. Ex. 260. 

An assault is an attempt at a battery ; a menacing attitude, as holding up 
a hand or stick to strike a person who is within reach thereof at the time, 
constitules an assault. (3 Bl.Com. 120; Stephens v. Myers, 4C. & P. 349; 
Read v. Coker, 13 C. B. 850.) A mere verbal threat, if followed by actual 
damage through fear thereof, as by the interruption of a man’s business, : 
will, it is said, support an action of trespass. (3 Bl. Com. 120.) 

An imprisonment consists in the restraint of the liberty of a person, as 
by confining him in a prison or within walls, or by forcibly detaming him 
in an open place. (3 Bl. Com.127.) It must amount to a total restraint of 
his liberty for some period, however short. A partial obstruction of his 
will, as the prevention of his going in one direction or in all directions but 
one, does not constitute an imprisonment. (Bird v. Jones, 7 Q. B. 742, 
Lord Denman, C.J., dissentiente.) A restraint by authority submitted to 
may be an imprisonment, although the person is not actually touched. 
(Grainger v. Hill, 4 Bing. N.C. 212; per Wiles, J., Warner v. Riddiford, 
4C. B.N. 8.180, 204.) Ifa person order another, as a policeman, to take 
a third person, it is an imprisonment by the first az well as by the police- 
man, and the ground for an action of trespass againet him. (Wheeler v. 
Whiting, 9C.& P. 262; Stonehouse v. Elliott, 6 T.R.315.) If he merely 
states the factstoa policeman (or other person), who takes the person on his 
own responsibility (Gosden v. Elphick, 4 Ex. 445; Grinham v. Willey, 4 
H. & N. 496; 28 L. J. Ex. 242, where signing the charge sheet by direc- 
tion of the police-constable was held not to amount to giving in charge) ; 
or if he procures a magistrate to issue a warrant for taking the person (Broton 
v. Chapman, 6 C. B. 365), it is no imprisonment or trespass by him. Where 
however, » person puts the law in motion maliciously and without reason 
able or probable cause, it ia the ground of an action (on the case) for mali- 
cious prosecution. (Jb.: Barber v. Rollinson, 1 C. & M. 330; see ante, p. 
350.) As to the distinction between an action for a trespass and one for a ma- 
licious prosecution, and the counts for each, see Chivers v. Savage, 5 E. & B. 
697; 25 L. J. Q. B. 85; Brandt vy. Craddock, 27 L. J. Ex. 314; Guest v, 
Warren, 9 Ex. 379. 

An action will lie for false imprisonment under colour of legal process 
where the process has been set aside for irregularity, etc. (See post, Chap. 
VI, “ Trespass.”) Both the party and his attorney are in general lable 
for the trespass committed in such cases. (Bates v. Pilling, 6 B. & C. 38; 
Codrington v. Lloyd, 8 A. & E. 449; Jarmain v. Hooper, 6 M. & G. 827; 
Collett v. Foster, 2H. & N. 3856; 26 L. J. Ex. 412; and see Sowell v. 
Champion, 6 A. & E. 407; see auch actions, 7b.; and Blanchenay v. Burt, 
4Q. B. 707; Prentice v. Harrison, 4 Q. B. 852.) So also an action will 
lie for a trespass committed under legal process where the judgment and 
execution have been set aside as against good faith. (Brown v. Jones, 15 
M. & W.191; and see Cash v. Wells, 1 B. & Ad, 375.) 

An act done by the command of the Crown is not a trespass (Buron v. 

T 2 
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came sick and wounded, and was for a long time unable to transact 
his business, and incurred expense for nursing and for surgical and 
medical attendance. 


Counts for a trespass in driving against the plaintiff with a cars 
riage: Leame v. Bray,3 East, 593; Wakeman v. Robinson, 1 Bing, 
213; Hall vy. Fearnley, 3Q. B. 919; Mf Laughlin v. Pryor, 4M. 
& G. 48; and see “ Negligence,” ante, p. 369. 


Counts against corporations for trespasses to the person: Chilton 
v. London & Croydon Ry. Co., 16 M. & W. 212; Eastern Counties 
Ry. Co., v. Broom, 6 x. 314; Manning v. Eastern Countics Ry. 
Co., 12 M. & W. 237; see‘ Corporation,” ante, p. 209. 


Count for an Assault, Battery, and False Imprisonment. (C. L. P. 
Act, 1852, Sched. B. 26.) 


That the defendant assaulted and beat the plaintiff. gave him into 
custody to a policeman, and caused him to be imprisoned in a police 
office. 


Count for an Assault and False Imprisonment, stating special 
Damage. 


That the defendant assaulted the plaintiff. and imprisoned him, 
and kept him in prison for along time; whereby the plaintiff suffered 
great pain of body and mind, and was exposed and injured in his 
credit and circumstances, and was prevented from carrying on his 
business, and from providing for his family by his personal care and 
attention, and incurred expense in obtaining iis liberation from the 
said imprisonment. 





Count for a False Imprisonment on a Charge of Felony. 


That the defendant assaulted the plaintiff and gave him into cus- 
tody toa policeman upon a false charge then made by the defendant, 
that the plaintiff had committed a felony, and compelled him to go 
to a police station, and there caused him to be imprisoned, and to 
be kept in prison for a long time, until he was pele before a 
police magistrate upon the said charge; [if the plaintiff was re- 
manded by the magistrate, state the facts as ante, p. 305} (a); whereby, 
ete. [stale any special damage us in last count}. 


Lnke counts: Brandt v. Craddock, 27 L. J. Wx. 314; Huntley v. 


Denman, 2 Ex. 167); nor is the act of n judge acting judicially within his 
jurisdiction. (Dicas v. Lord Brougham, 6 C. & P. 249.) 

By the C. L. P. Act, 1852, s. 49, the statements of acts of trospass having 
been committedewith force and arms, and aguinst. the peace of our lady the 
Queen, formerly inserted in declarations in trespass, are to be omitted. 

(az) A remand being the act of the magistrate cannot be charged as a 
substantive trespass, but would form the ground of a count for malicious 
prosecution ; see ante, p. 355; Holtum v. Lotun, 6 C. & P. 726; Lock v. 
Ashton, 12 Q. B. 871. 
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Simson, 2H. & N. 600; 27 L. J. Ex. 184; Grinham v. Willey, 4 
H. & N. 496; 28 L. J. Ex. 242; charging handcuffing : Wright v. 
Court, 4B. & C. 596. 





Count for a false imprisonment on a charge of obtaining goods by 
false pretences, whereby the plaintiff lost his situation: Mathews vy. 
Biddulph, 3 M. & G. 390. 

Count for detaining plaintiff in custody, when he was protected 
Jrom arrest under the Bankrupt Act: Buncroft y. Mitchell, L. R. 
2Q. B. 5419; 36 L. J. Q. B. 257. 

Count against a justice of the peace for false imprisonment : 
Groome v. Forrester,5 M. & 8S. 314; Rogers v. Jones, 3 B. & C. 
409 ; Davis v. Cupper, 10 B. & C. 28; Cave v. Mountain, 1M. & 
G. 257; Mills v. Collett, 6 Bing. 85; see *‘ Justice of the Peace,” 
ante, p. 34d. 





For assaulting and imprisoning the plaintiff as a lunatic: Eliot 
v. Allen, 1 C. B. 18; Fletcher v. Fletcher, 1 EK. & E. 420; 28 L. J. 
Q. B. 134. 


Count by Hushand and Wife for an Assault on the Wife (a). 


(Commence with the form ante, p. 22.) That the defendant as- 
saulted and beat the said C., then being the wife of the said 4. B. ; 
whereby she became sick and wounded, and for a long time suffered 
great pain of body and mind. 


Count by Husband alone for Loss occasioned by an Assault on his 
Wife. 

That the defendant assaulted and beat C., then being the wife of 
the plaintiff; whereby she became sick and wounded, and the 
plaintiff was deprived of her comfort and services for a long time, 
and incurred expense for nursing and for surgical and medical at- 
tendance. 


Count against Hushand and Wife for an Assault by the Wife. 
(Commence with the form ante, p. 22.) That the defendant G. as- 
saulted the plaintiff [and threw boiling water upon him, and scalded 
him and injured his clothes]. 


A like count: Pursell v. Horn, 8 A. & E. 602. 


yespass for assaulting and taking away the plaintiff's soa: 
Gilbert v. Schwenck, 14 M. & W. 488. 


amen 





(a) The husband cannot in this count claim any damage which in law 
accrucs to himself alone, as the loss of the comfort or services of his wife, or 
the expenses incurred in curing her. (Dengate v. Gardiner, 4 M. & W. 6.) 
To recover these he must formerly have brought a separate action in his 
own name alone, but he may now add a count on such causes of action as in 
the next form. (C. L. P. Act, 1852, 8. 40 ; ante, p. 340; see Stone v. Jack- 
son, 16 C. B. 199.) 


Counts in Actions for Wrongs. 


Count by a woman for an assault, charging a rape: Wellock v. 
Constantine, 2 H. & C. 146 ; 32 L. J. Ex. 285. [Jn this case it was 
held that as such action will not lie until after prosecution for the 
JSelony, and as it appeared at the trial that there had been no pro- 
secution, the plaintiff was rightly nonsuited : Ib., per Pollock, C. B., 
and Bramwell B., Martin, B., dissentiente.] 


Trespass. II. To Goons (a). 


Count for a Trespass in taking and carrying away Goods. 
That the defendant seized and took the plaintiff's goods, that is 





(a) Trespass to Goods.j|—The ground of this action is an actual taking 
of, or any direct and immediate injury to, goods. (Leame v. Bray, 3 East, 
593; Fouldes v. Willoughby, 8 M. & W. 540.) An indirect interference 
with the owner's possession, as preventing him from having access to his 
goods, or locking the door of the defendant’s room im which they are, will 
not support the action, (Hartley v. Morham, 3.Q. B. 701; and see Thoro- 
good v. Robinsun, 6 Q. B. 769.) In order to constitute a trespass, it is not 
neceasury that the act should be intentional. (Covell y, Laming, 1 Camp. 
497; Colwill v. Reeres, 2 Camp. 575, 576.) Trespass will lie for goods 
taken under an illegal distress, as where no rent is due, or where the goods 
were privileged, but not for irregularities in dealing with goods under a 
distresa, see “ Distress,” ante, p. 316. Trespass will lie for beating the 
plaintiff's dog or horse. (Vand v. Sertun, 3 T. R. 37; and see Slater y¥. 
Swann, 2 Str.872.) Ifa bailee of goods for a special purpose destroys them, 
it is a trespass, (Co. Lit. 57 @; see Counfess of Salop v. Crompton, Cro. 
Eliz. 777, 784; and see “ Conversion,” ante, p. 202.) One tenant in com- 
mon of a chattel may maintain trespass against another for a destruction of 
it, see ‘ Conversion,” ante, p. 292. 

The plaintiff in this action must at the time of the trespass have the pre- 
Bent possession of the gooda (Ward v. Vacauley, 4 T. R. 189; YVouny v. 
dTichens, 6 Q. B. 606: and see anfe, p. 291), either actual or constructive 
(Smith v. Milles, 1 J. R. 475, 480) ; or a legal right to the immediate poa- 
session, which is said in the case of personal property to draw to it the 
possession. (Balme v. Hutton, 9 Bing. 471,477; 2 Wms. Saund. 47 6.) A 
trustee having the legal property may sue, though the beneficial interest 
and possession are in another. (Wooderman v. Baldock, 8 Taunt. 676 ) 
A special or temporary right to the present possession, as that of a hirer of 
goods, or of a carrier, or bailee who has had actual possession, is sufficient 
to support an action of trespass. (Colwill v. Reeres, 2 Camp. 575; 2 Wins. 

(Saund. 47 e.) And the person having such special property in the goods, may 

;Inaintain an action of trespass even against the absolute owner for a wrong- 
ful taking of the goods by the Intter, aud recover dainages in respect of his 

‘limited interest. (Brierley v. Kendall, 17 Q. B. 937; and see Turner-v. 
Hardcastle, 11 C, B. N.S. 683; 31 LJ. C. P. 193.) 

The fact of possession is prima facie evidence of the right to possession, 
and therefore sufficient to maintain the action against a wrongdoer who 
cannot show a better right, or authority under a better title. (A/liot v. 
Kemp, 7M. & W. 312.) Hence it is not open to a defendant in an action 
of trespass to set up a jus fertii, under which he cannot justify, to rebut 
the title of the plaintiff who waa in actual possession at the time of the in. 
jury complained of. But where the plaintiff relies upon a mere right of 
property without actual possession in fact, the defendant may rebut his 
title by showing a jus tertii. (See ante, p. 202.) As to the distinction 


id 
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to say, iron, hops, and housebold furniture [or as the case may be}, 
and carried away the same, and disposed of them to his own use. 





Count for taking the plaintiff’s goods, being his stock in trade, 
stating special damage: Brewer v. Dew, 11 M. & W. 6235. 


Count for a Trespass in taking and impounding Cattle. 


That the defendant seized and took the plaintiff’s cows and 
bullocks and impounded them, and kept them impounded for a 
long time; whereby the plaintiff was deprived of the use of the 
said cows and bullocks during that time, and incurred expense in 
feeding them, and in getting them restored to him, and was also 

revented from selling them at fair, as he otherwise would 
ave done, and the said cows and bullocks are diminished in value 
to the plaintiff. 








Count for a trespass in taking and distraining sheep, and putting 
them in an improper pound, whereby some died: Gates v. Bayley, 
% Wils. 313; Wilder v. Speer, 8 A. & E. 547; Bignell v. Clark, 
5H. & N. 485; 29 LJ. Ex. 257. 

For taking and ill-using the plaintiff's dog, whereby it died: 
Bunch v. Kennington, 1 Q. B. 679; Dand v. Sexton, 3 'T. R. 37. 

, For taking the plaintiff's game: Churchward vy. Studdy, 14 East, 
19. 

For taking the plaintiff's slaves in a foreign country: Buron v. 
Denman, 2 Ex. 167. 

For stupping and driving away the plaintiff's waggon : Holding 
v. Pigott, 7 Bing. 465. 

For taking away a tombstone from a churchyard, erected by the 
plaintiff: Spooner v. Brewster, 3 Bing. 136. 

For taking and carrying away the materials of a bridge: Har- 
rison V. Parker, 6 East, 154. 


Counts for Trespasses to Goods by or against Executors, Adminis- 
trators, Husband and Wife, Assignees of Bankrupts, etc. 


Counts by or against such parties may be readily framed from the 
declarations given ante, ‘* Conversion,” pp. 295, 296. 


Trespass. III. To Lanp (a). 


ees 


Count for Trespass to Land. (C. L. P. Act, 1852, Sched. B. 25.) 
(Venue local.) That the defendant broke and entered certain land 





between this action and that for wrongful conversion, see ante, p. 291. 

By the 3 & 4 Will. 1V. c. 42, 8. 29, in all actions of trespass de bonis as- 
portatis the jury may, if they shall think fit, give damages in the nature of 
interest over and above the value of the goods at the time of the seizure. 


(a) Trespass to land.|—A treapass to land is an entry upon or any direct 
and immediate act of interference with the possession of the land; it is com 
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of the plaintiff called the Big Ficld, and depastured the same with 
cattle. 


monly described by the terms “ breaking and entering.” A trespass may be 
committed by driving a nail into the plamtiff’s wall (Lawrence v. Obee, 1 
Stark. 22); or by placing anything against his wall (Gregory v. Piper, 9 
B. & C. 591) 7 oF by Shooting into the plaintifs Tand (Pickering v. Rudd, 
1 Stark. 56, 58; where see also as to shvoting over plaintif’s land, or ve 
anything above and overhanging the Iand), Where the plaintiff held apart- 
ments in the defendant's house as tenant of the defendant, and the defen- 
dant locked the outer door and refused the plaintiffaccess to the apartments, 
it was held that this was evidence of a breaking and entering of the apart- 
ments by the defendant. (Lane v. Diron, 3 C. B. 776.) 

The owner of animals, ag horses, cattle, ete., in which property exists, 
is bound to keep them from straying into the land of another, and if they do 
80, it is actionable as a trespass, without any proof of negligence on the part 
of the owner: and he is liable, to the person trespassed upon, for the ordinary 
consequences of the trespass, and for any damage not too remote; bat he 
is not Hable for damage caused by a peculiar mischievous disposition of 
such animals, unleas he had a previous knowledge of auch disposition, or 
was guilty of negligence (see Star vy. Rookeshy 1 Salk. 335; Cory Burbidge, 
13 C_ B.N.S. 430, 32 L. J.C. P. 89; Lee vy. Riley, IS CBN. S. 722; 
34. L.3.C. P. 212. and see anfe, p. 366; except in the case of injuries to 
cattle or sheep by dogs, since the 28S & 20 Vict. ¢. 60, ante, p. 367. As to 
trespasses by dogs, vee Read v. Edwards,17 C BON SS. 245; 3410. 35.C. P. 
31.) So, if the owner of land collects and keeps upon his lund water or 
filth, or anything which escapes into or upon the land of another, it is ac- 
tronnble without proof of negligence. (Fletcher v. Rylands, L. R.1 Ex. 265. 
Where the act is not directly injurious, but only in its consequences, it 
must be wrongful or negligent, or ne action will he. (See Z4.) 

An omission or nonfeasauce by the defendant does not constitute a tres- 
piss, as an omission to take away his tithes from the plaintiff's land CShap- 
colt vy. Mugford, 1 L. Rasm. 187; and see Lawrence vy. Obee, 1 Stark. 22.) 
The continuance of a trespass is a fresh trespass, and is actionable in the 
game manner as the original commission of it V7folmes v. Wilson, 10 A. & 

. 903) ; und_potwithstanding a recovery for the original act. (Boryer v. 
Cook. 4 C. B. 236; und see Batlishill v. Reed, 18 C. B. 696; 25 L. J.C. 
P. 290.) 
A trespass is actionable though committed unintentionally or by mistake, 
as where the defendant mowed the plaintiff's grass by mistake for his own. 
(Basely v. Clarkson. 3 Lev. 37.) As to when the acts of a servaut may be 
charged as the acts of his master. see aate, | Master and Serrant,” p. 361, 
And as to the liability of a principal for the aets of his agent, see Wilson 
v. Tumman.6 M.& G, 236; Woollen vy. Wright, YW. & C. 508; BL Ld. 
Ex. 513; Bird vy. Brown, + Ex. 756, 799. 
The subject of the trespass must be real and corporeal property ; as land 
or houses . or the vesture of land or herbage or pasture, to the excluaive pos- 
session of which the plaintufis entitled, although he may have no other in- 
terest in the land (Co Lit 4&8; Croshy vy. Wardsworth, 6 East, 602; Burt 
vy. Moore, 5 TT. R. 329. and see Cor v. Glue, 5 C. B. 533)3 an exclusive 
rivht of cutting turf (BH U/son vy. Mackveth, 3 Burr. 1824); or a several 
right of fishing or of free warren (Smith v. AKemp, Salk. 637; Lord Dacre 
v Tebb, 2 W. Bl 1151; Holford v. Bailey, 8 Q. B. 1000; 13 Q. B. 426). 
An incorporeal right 14 not the subject of a trespass; asa rizht of com- 
mon of pasture, or 6ffishing, or 6f digging turf, or of a right of way, or a 
iright to a pew or any easement annexed to land. (Wilson v. Mackreth, 
3 Burr. 1824; Mainvaring y. Giles, 5B. & Ald. 356, 361; Bryan v. 
Whistler, 8 B. & C. 288, 292.) The owner of the soil may maintain an 
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Count for Trespass to a River. 


(Venue local.) ‘That the defendant [on divers days and times] broke 
and entered certain land of the plaintiff covered with water called 
the river , being the bed and channel of the said river, and dug 
holes in the said land and took and carried away stones, gravel, and 
earth therefrom, and drove and fixed piles and stakes in the said 
land, and placed pipes therein; whereby the passage of the said 
river was obstructed and the water thereof was diverted. 





action of trespass against a person entitled to rights over the surface for 
acts of trespass not justified by the exercise of such rights. (Stammers v. 
Dixon, 7 East, 200; Earl Lonsdale vy. Rigg, 1H. & N. 924; 26 L. J. 
ix. 196.) Thus the owner of land subject to a highway over it may main- 
tain an action of trespass for any act amounting to a trespass upon it other 
than a user of it as a highway. (Lade v. Shepherd, 2 Str. 1004; and see 
Goodtitle v. Alker, 1 Burr. 133.) So the owner of land subject to a public 
market held thereon (Afayor of Northampton v. Ward, 1 Wils. 107.) And 
the owner of the subsoil of land of which the surface belongs to another, may 
maintain an action for a trespass tothe subsoil. (Stammers v. Dixon, 7 Kast, 
200; Cor v. Glue, 5 C. B. 533.) Theterm “close” is often used to de- 
scribe the place trespassed upon, and is applicable equally eithcr to surface 
or subsoil, or to an open or an enclosed parcel of land; if the plaintiff 
charging a trespass to his close proves a sufficient interest in the locus 
in quo to maintain an action of trespass, though he fails to prove exclusive 
possession of the soil for all purposes, he is entitled to recover. (Cox vy. Glue, 
5 C. B. 533, 551; and sce Smith v. Royston, 8 M. & W. 381.) 

In order to maintaim an action for this wrong the plaintiff must have a 
present possessory title. The owner legally entitled cannot maintain an ac- 
tion of trespass before entry (Litchfield v. Ready, 5 Ex. 939, Turner v. 
Cameron Coal Co., 5 Ex. 932); thus, the assignee of a term cannot main- 
tnin trespass before entry (Ryan v. Clark, 14Q. B. 65; Harrison v. Black- 
burn, UTC. BL N.S. 678; 34 L. J.C. P2109); but an actual entry will 
relate back to the time of the legal right to enter, so as to support an ac- 
tion for a preceding treapass (Barnett vy. Guildford, 11 Ex. 19: Anderson 
v. Radcliffe, FE. B.& 1.806: 29 L. J. Q. B. 128); and upon entry the righttul 
owner may maintain an action against a party previously in possession. 
(Butcher v. Butcher, 7B. & C, 399) Actual possession as owner is pre- 
sumptive proof of property, and is sufficient against a mere wrongdoer who 
cannot show any better title or authority. (Graham v. Peat, 1 East, 244; 
Purnell v. Young, 3 M.& W. 288; Pugh v. Roberts, 3M. & W. 458; 
Matson v. Cook, + Bing. N.C. 392; Browne v. Dawson, 12 A. & E. 624; 
aud see Asher v. Whitlock, L. R.1Q. B. 1.) And it is not open to the 
defendant to set up a jus terfii to rebut the mere possessory title of the 
plaintiff, anless he acted under the authority of such right. The possession 
of a servant or agent is the possession of the owner (Bertie v. Beaumont, 
16 Enst, 33); and seems not to be sufficient to entitle the servant. to main- 
trin treepass. (Per Byles, J., White v. Dailey, 10 C. B. N.S. 227, 235 ; 
30 L. J. C. P. 258, 256.) A person who has contracted merely for board 
and lodying, and not for any mterest in the premises, cannot maintain tres- 
pass. (See Wright v. Stavert, 2 E. & E. 721; 29 L. J. Q. B. 161.) 

One joint tenant or tenant in common of land cannot maintain an ac- 
tion of trespass agninst another in respect of the exercise of any acts of 
ownership on the land by the latter, consistent with the right-of the former 
(Martyn v. Knowllys, 8 VT. R145; Cubitt v. Porter, 8 B. & C. 257; and 
ave Co. Lit. 200); but trespass lies by one tenant in common against another 
for an actual expulsion of the plaintiff from the land by the defendant 
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Like counts: Duke of Beaufort v. Vivian, 21 L. J. Ex. 204; 
Medway Navigativn Co. v. Earl of Romney, 9 C. B. N.S. 575; 30 


L. J. C. P. 236. 
Count for breaking and entering a landing stage moored to a 





(Murray v. Hall, 7 C. B. 441); or for digging up and carrying away the 
soil (Wilkinson v. Hayyarth, 12 Q. B. 837) ; or for destroying buildings 
(Cresswell v. Hedges, 1 H. & C. 421; 31 L. J. Ex. 497); or for the occu- 
pation of a party wall to the exclusion of the plaintiff (Stedman v. Sinith, 
8E.& B.1, 26L. J. Q. B. 314); but not for pulling down a party wall 
for the purpose of rebuilding it. (Cubitt v. Porter, 8 B. & C. 257.) 

The venue in this action is local, and must be laid in the county where 
the land is situate, or the plaintiff will be liable to a nonsuit (see Richkard- 
son v. Locklin, 6 B. & S. 777; 34. L. J. Q. B. 225; ante, p. 2); but the 
cause may be tried in another county than that stated in the venue by a 
judge’s order, a suggestion of which must be entered upon the record. (See 
* Change of Venue,” ante, p. 3.) An action will not lie for a trespass to 
land out of the jurisdiction of the Court. (Doulson v. Matthews, 4 T. R. 
503.) By r. 18, T. T. 1853, “in actions for trespass to land, the close or 
place in which, ete., must be designated in the declaration by name or 
abuttals or other description, In failure whereof the plaintiff may be or- 
dered to amend with costs, or give such particulars as the Court or judge 
may think reasonable.” No other focal description than that required b 
this rule is necessary in the body of the declaration. (See r. 4, T. T. 1853, 
ante, p.2.) As to the degree of accuracy neceasary in the description of 
the close, see Webber v. Richards, 1 Q. B. 439; Lempriere v. Humphrey, 
3 A.& E. 181; Roterts vy. Aarr, 1 Taunt. 495. It is in general sufficient 
to show two abuttals of the close. (orth v. Ingamells, 9 M. & W. 249.) 
It seems that an insutlicient desemption cannot be objected to after pleading 
toit. (Lempriere v. Humphrey, 2 A. & F181; Banks v. Angell, 7A. & EB. 
813; Lethbridge v. Winter, 2 Bing. 49.) The description must mect the 
state of the close at the time of the trespass. (Jum/frey vy. London and 
North-Western Ry. Co, 22 L. Jd. Ex. 149.) See the modes of deseribing 
different kinds of property in the precedents and referenees given above. 

Where, in a declaration for trespass to land, the plaintiff describes his 
Jand hy name and the defendant pleads that the lund so described in the 
declaration is his Jand, and it appears upon the evidence that both the 
plainti® and the defendant have a piece of land of the same name, the 
plaintiff is nevertheless entitled to recover without a new oxsignment 
(Corker v. Crompton, 1B. & C. 489), because the defendant by pleading must 
be taken to know what close ia meant, and the question ia whether the close 
so described is or is not the close of the defendant. (Per Parke, B., 9M. & 
W. 251.) The rule is the same where the land is deseribed by abuttals, 
and both the plaintiff and the defendant have Jand answering to the 
same description. (Lemprieve v. Humphrey, 3 A. & ¥. 181; Lethbridge v. 
Winter, 2 Bing. 49.) If the plea by further particularizing the close to 
which the Justification refers shows that it relates to a different close from 
that intended by the plaintiff, then the plaintiff must new assign. (See post, 
Chap. VI, ‘ New Assiqgnment.”) 

If it is probable that several trespasses may be proved, the declaration 
should allege that the defendent on divers days and times” broke and en+ 
tered the plaintitf’s close, ete., charging several trespasses, and under such 
allegation the plaintiff may give evidence of distinct acts of trespass at dif- 
ferent times. (1 Wms. Saund. 24 (1).) 

Where the declayation alleged that the defendant on a certain day broke 
and entered the house of the plaintiff and “continued therein for o long 
spuce of time,” it was held that evidence was admissible of distinct tres- 
passes on several days. (Percival v. Stamp, ¥ Ex. 167; 28 L. J. Ex. 25.) 
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wharf on a river: Eastern Counties Ry. Co. v. Dorling, 5 C. B. 
N.S. 821; 28 L. J.C. P. 202. 
For a trespass to a bridge: Harrison v. Parker, 6 East, 154. 
' For a trespass on the sea shore with bathing machines: Blundell 
v. Catterall, 5 B. & Ald. 268; Mace v. Philcox, 15 C. B. N.S. 600; 
33 L. J. C. P. 124. 


Count for Trespass to a Mine. 


(Venue local.) That the defendant [on divers days and times! broke 
and entered a close of the plaintiff called ——, and a mine of the 
plaintiff being under the surface of the said close, and dug shafts in 
the said close, and dug levels in the said mine, and dug and got out 
of the said mine a large quantity of coal of the plaintiff, and carried 
away the same and converted it to his own use. 

Like counts: Martin v. Porter, 5 M. & W. 351; Morgan v. 
Powell, 3 Q. B. 278; Keyse v. Powell, 2 E. & B. 132; Brain v. 
Harris, 10 Ex. 908; and see ‘* Mines,” ante, p. 365. 


Count for Trespass to a Party Wall. 


(Venue local.) That the defendant broke and entered a close of 
the plaintiff, called No. 401, Piccadilly, and a wall of the plaintiff 
then standing upon the said close, and broke down and destroyed a 
part of the said wall and took and carried away and converted to his 
own use a great quantity of the materials of the same, and built a 
house and chimney against and upon the said wall and deprived the 
plaintiff of the said wall, and kept him out of the possession and 
enjoyment thereof. 

Like counts: Cubitt v. Porter, 8 B. & C. 257; Murly v. M Der- 
mott, 8A. & E.138; Stedman v. Smith, 8 E.& B.1; 26 L.3.Q.B. 
314. 


Count for a trespass to a growing crop of grass of the plaintiff: 
Croshy v. Wadsworth, 6 East, 602. 

For a trespass to the plaintiff's exclusive right of cutting turf 
Srom aclose: Wilson v. Mackreth, 3 Burr. 1824. 

For a trespass tu the subsoil of a close of the plaintiff where the 
possession of the surface was in another: Cox v. Glue, 5 C. B. 533. 


Count for a trespass to a close of the plaintiff over which there was 
a highway: Lade v. Shepherd, 2 Str. 1004; and see Goodtttle v. 
Alker, 1 Burr. 133. 
For a trespass on a piece of land enclosed from the side of a high- 
way: Brownlow v. Tomlinson, 1 M. & G. 484. 
or a trespass on the towing path of a canal: Monhouthshire 
Canal and Ry. Co. v. Hill, 4 H.& N. 421; 28 L. J. Ex. 283. 


Count for a trespass to an exclusive right of shooting over a close: 
see ‘‘ Shooting,’ ante. p. 403. 

Count for a trespass to a several fishery: see“ Fishery,” ante, 
p. 332. 
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For a trespass in throwing down a weir of the plaintiff appurte- 
nant to his fishery: Williams vy. Wileor, 8 A. & HK, 314. 


Count for a Trespass in Breaking and Entering the Plaintiff's 
Dwelling-house, and carrying away his Goods and Expelling the 
Plaintiff (a). 


(Venue local.) That the defendant broke and entered a dwelling- 
house of the plaintiff called , and stayed and made a noise and 





Pleading matters of agqraration.\—In declarations alleging various 
acts in the same count, as breaking and entering a house, continuing there 
a stated period of time, taking and carrying away the plaintiffs goods, and 
converting them, assaulting and beating the plaintiff, and expelling him, 
ete., it is sometimes a question of great nicety to determine what acts are 
substantive trespasses, and what are mere matters of aggravation. (Taylor 
v. Cole, 3 T. R. 202; 1 Smith’s L. C. 6th ed. 115; Pritchard v. Long, 9 
M.& W. 666; Aavanayh v. Gudge, 7 M.& G.316, Pratt v. Pratt, 2 Ex. 
413; Bush v. Parker, 1 Bing. N.C. 72.) The defendant ts compelled to 
answer such parts only of the declaration as are material and the gist of 
the action ; but a plea to the whule count, omitting to answer a material 
trespass or cause of action, would be bad in substance. (1 Wms. Saund. 
28 b (4).) 

If the plaintiff in a doubtful case wishes to rely on particular acts as 
substantive causes of action, hus safest course is to charge them in separate 
counts, as in 7wigg v. Potts, 1 C. M. & R. 89; Roherts v. Tayler, 1 C. B. 
117. If this is not done, and the defendant in pleading treats particular 
acts as subatautive trespasses, he will afterwards be bound to consider them 
as such (Lane vy. Diron, 3 C. B. 776: Roberts v. Tayler, supra); but if 
they are mere matters of aggravation, the plea may be met by a demurrer. 
(Griffiths » Dunnett, 7M.& G.1002.) If the defendant omits to plead to 
particular acts charged in the declaration, the plaintiff may, by demurring to 
the plea, raise the question whether, on the construction of the dectaration, 
those acts are substantive causes of action or matter of aggravation only ; or 
where the act in question ts sufficiently charged asa subatantive cause of ac- 
tion, but its import is mistaken or restricte-t by the defendant, the plaintiff 
may new-assign the true cause of action or the excess for which he sues. (See 
Taylor vy. Cole, 3 T. R.292; 1 Smith's L. C. 6th ed. 115, notes: and see pose, 
Chap. VI, “New Assignment.”) I the plea were to put in issue merely matter 
of aggravation, though such plea would be bad, an issue raised upon it must 
be disposed of at the trial and the verdiet taken upon it. (See Lush vy. 
Russell, d Ex. 203, 207.) The defendant may perhaps avoid the dilficulty 
in pleading to such a declaration, by an application under the C. L. P. Aet, 
1852, 8. 52, which enables the Court or a judge to amend any pleading so 
framed as to prejudice or embarrass the opposite party ; where the defen- 
dant was embarrassed in this respect by the doubtful form of a count, it 
was ordered to be amended by dividing it into two counts, per Cockburn, 
C.J., at Chambers, in Petch v. Dace, Mar. 11th, 1867. 

In acount charging a trespass by entering the plaintiffs house and taking 
his goods, the taking is a substantive trespass and not mere matter of ag- 
gravation. (Pritchard v. Long, 9 M. & W. 666.) In acount for a trespass 
by entering a house, and taking and converting goods, the conversion is 
mere matter of aggravation; and a plea to the whole count, which justifies 
only the eutering and taking of the goods, is a good plea. (Pratt v. Pratt, 
2 Ex.413.) Ina counf for a trespass by entering the plaintiff’s house, and 
expelling him therefrom, a plea justifying the entry is sufficient, and the ex- 
pulsion is mere matter of aggravation. (Taylor v. Cole, 3 T. R. 292; 1 
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disturbance therein for a long time, and broke open the doors of the 
said dwelling-house, and removed, took, and carried away the fix- 
tures and goods of the plaintiff therein, and disposed of the same to 
the defendant’s own use, and expelled the plaintiff and his family 
from the possession of the said dwelling-house, and kept them so 
expelled for a long time; whereby the plaintiff was prevented from 
carrying on his business, and incurred expense in procuring another 
dwelling house for himself and family. 


Count for a trespass in breaking and entering the plaintiff’s 
apartments: Lane v. Dixon, 3 C. B. 776. 

For a trespass in entering the plaintiff’s house and continuing 
therein, and hindering his business: Mayhew v. Suttle, 4 HE. & B. 
317; Percival v. Stamp, 9 Ex. 167; 23 L. J. Ex. 25. 

For entering the plaintiff’s house to search for goods which the 
defendant charged the plaintiff with having stolen: Bracegirdle v. 
Orford, 2M. & 8. 77. ; 

For a trespass in entering the plaintiff’s house under an informal 
warrant obtained under the Small Tenements Acts, 1 & 2 Vict. ec. 47: 
Delaney v. Fox, 1 C. BL N.S. 166. 

Count for breaking and entering the plaintiff’s house and pulling 
at down whilst he and his family were within; Perry v. Fitzhowe, 8 
Q. B.757; Burling v. Read, 11 Q. B. 904; Jones v. Jones, 1 H. & 
C.1; 310. J. Ex. 506. 

Count for a trespass in entering the plaintiff's house and taking 
away his stock in trade under an unfounded claim, stating special 
damage to his trade and credit; Brewer v. Dew, 11 M. & W. 625. 

Count by one tenant in common aqatnst another for a trespass in 
destroying the property: Cresswell v. Hedges, 1 H. & C. 421; 31 
L. J. Ex. 497. 


Count for Mesne Profits and the Costs of an Ejectinent (a). 


(Venue local.) That the defendant broke and entered a messuage 
and land of the plaintiff, that is to say [/tzs usual to deserihe the pre- 


Smith’s L. C. 6th ed. 115; and see Aaranagh v. Gudge, 7 M. & G. 316.) 
In a count charging a trespass in pulling down a house, to which the de- 
fendant pleaded that the house was his own, it was held to be immaterial 
and mere matter of aggravation that the count stated that the plaintiff was 
in the house at the time. (Barling v. Read, 11 Q.B. 904.) But to a similar 
count a plea that the defendant pulled down the plaintiff's house because 
it was an obstruetion to the defendant's right of common, was held bad on 
demurrer, upon the ground that it did not justify pulling down the house 
under the cireumstances of the plaintiff being im it. (Perry v. Fitzhowe, 8 
Q. B. 757; Jones v. Jones, 1 HW.& C.1; 311. J. Ex. 506.) The state- 
ment that an entry was forcible is mere matter of aggravation. (Davison 
vy. Wilson, 11 Q. B. 890; and see Newf/on v. Harland, 1M. & G. 644; 
Ilarvey v. Brydges, 14 M.& W. 437; Pollen v. Brewer, 7 C. B.N.8. 371.) 

(2) By the C. L. P. Act, 1852, 8, 214, damages for mesne profits may be 
recovered at the trial of an cjectment at the suit ofa landlord against a 
tenant, wherever it shall appear at the trial that such tenant has been served 
with due notice of trial, whether the defendant shall appear upon such trial 
ornot. The enactment, however, provides that the claimant must first 
prove his right to recover possession of the premises, which he is not com- 
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mises asin the writ in ejectment, hut if this does not give a suffictent 
local description within the r. 18, T. T. 1853, the name or abuttals 
or other description should be added, ante, p. 418], and ejected the 

laintiff from his possession thereof, and kept him so ejected for a 
ong time, and during that time took and received to the use of the 
defendant all the issues and profits and the beneficial use and occu- 

ation of the said messuage and land; whereby the plaintiff during 
all that time lost and was deprived of the issues and profits and the 
beneficial use and occupation thereof, and was prevented from let- 
ting the same, and incurred great expense in bringing an action to 
recover possession of the said land and messuage, and in recovering 
possession thereof. 


TROVER. 





See “ Conversion,” ante, p. 290. 


W aRRANTY. 


See ante, p. 263; “ Fraud” ante, p. 333. 


Waste (a). 





Count for Voluntary Waste in a Dwelling-house. 
(Venue local.) That the defendant was tenant to the plaintiff of a 


pelled to do where he proceeds only for possession under the writ, and the 
defendant does not appear. No notice of the intended claim for mesne pro- 
fits need be given in the writ or issue. (Sith v. Jeff, 9 Ex. 307.) 

The landlord may recover possession and mesne profits against his tenant 
in the County Court, when entitled to sue there. (19 & 20 Vict. ¢. 108, 
ss. 50,51; see Campbell y. Loader, 3H. & C. 520; 34 L. J. Ex. 50.) 

In other cases than those of landlord and tenant a separate action of 
trespass for mesne profits must be brought ; and when no defendant ap- 
peared in the ejectment this is the only means of recovering the costs. (As 
to this action see Cole on Eject. 634.) 

By the 6 Anne c. 18, s. 5, every person who, as guardian or trustee for 
any infant, and every hushand seised im mght of his wife only, and every 
Other person having any estate determinable upon any life or lives, who after 
the determination of such estate, without the express consent of him who 
shall be next entitled, shall hold over and continue in possession of any land or 
hereditaments, shall be adjudged to be trespassers ; and the peraon entitled 
to such lands and hereditaments may recover in damages against such per- 
son so holding over, the full value of the profits reecived during such wrong- 
ful possession as aforesaid. (See Caton v. Coles, L. R. 1 Eq. 681.) 


(a) Waste.}—There are two kinds of waste: viz. voluntary or commissive 
waste, and permigstve waste ; the former consisting in ‘acts, as pulling down 
a house; the latfer in omissions, as suffering a house to fall into decay. 
As to what acta and omissions constitute waste, see Co. Lit. 53a, 4; Cruise's 
* Digest,’ tit. Waste. Where trecs are excepted out of a lease and the tenant. 
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dwelling-house, and during the said tenancy wrongfully committed 
waste to the said dwelling-house, by pulling down the fixtures, doors, 
and windows belonging tothe same and affixed thereto, and carried 
away the said fixtures, doors, and windows, and disposed of the 
same to his own use. 

A like count: Kinlyside v. Thornton, 2 Wm. Bl. 1111; dy husband 
and wife: see 2 Wms. Saund. 235 a, (n) 2. 

ery for waste in opening a new door: Young v. Spencer, \0 B. 
& C. 145. : 


Count for Permissive Waste in a Dwelling-house. 
(Venue local.) That the defendant was tenant to the plaintiff of a 





cuts them down, it_ig not waste, but a trespass. (Goodright v. Vivian, 8 
East, 190.) As to the distinction between waste and trespass, see Lowndes 
v. Bettle, 33 L. J. C. 451; where see also as to granting an injunction. 

At common law the action for waste lay only against the tenant by cour- 
tesy, tenant in dower, or guardian ; but by the statute of Gloucester, 6 Ed. I. 
c. 5, the action or writ of waste was given against lessee for life or years, or 
tenant pur autre vie, or ugainst the assignee of tenant for life or years for 
waste done after the assignment. (2 Wms. Saund. 252; Harnett v. Mait- 
land, 16 M. & W. 257, 262.) The writ of waste, however, as a distinct 
form of action, was abolished by the 3 & 4 Will. IV. c. 27, 5.36; and the 
action of waste is now in the form of an action on the case for damages 


A tenant at will is not liable for permissive waste (Harnett v. Maitland, 
16M. & W. 257); and a tenant for years seems to be liable for such waste 
only according to the terms and obligations of his particular tenancy. 
(1 Wins. Saund. 323 (d); Yellowly v. Gower, 11 Ex. 274, 294; Jones v. 
Hill, 7 Taunt. 392; Gibson v. Wells, 1 B. & P. N. BR. 290.) It is an im- 
plied term of a tenancy in the absence of express agreement, that the tenant 
shall use the premises in a tenant-like manner (Standen vy. Chrismas, 10 Q. 
B. 135, and see “ Landlord and Tenant,’ ante, p. 200); and that a tenant 
ofa farm shall use it in a husband-like manner (Powley v. Walker, 5 T.R. 
873 ; and see ante, p. 20-4n. (a)); but the tenant is not impliedly liable for 
reasonable wear and tear. (Zorriano v. Young,6C. & P. 8: and see Martin 
v. Gilham, 7 A.& KE. 540.) A tenant may be sued in an action in the above 
form for waste for which heis liable, not withstanding he has covenanted with 
the plaintuf not to commit the waste complained of and the plaintiff has also 
a remedy upon the covenant (Ain/yside v. Thornton, 2 Wm. Bl. 1111; Tor. 
riano v. Young,6 C.& P.8,11); but an action for waste can lie only for that 
which would be waste if there were no covenant, and therefore proof of a 
mere breach of covenant not amounting to waste will not support the ac- 
tion. (Jones v. Hill, 7 Taunt. 392.) And the terms of the lease or covenant 
may restrict the liability for acts which would otherwise be waste. (Doe v. 
Jones, 4B. & Ad. 126; Yellowly vy. Gower, 11 Ex. 274; 24 L. J. Ex. 289.) 

In order to maintain this action, the plaintiff must have a vested interest 
in the reversion at the time when the waste was committed ; thus; an heir 
CANIMOE sie for waste done in the life of his ancestor. (2 Inst. 805; 2 Wms. 
Saund. 252; and sce Bacon v. Smith, 1 Q. B. 345.) It may be brought 
by him in the reversion or remainder for life or years, as well as in fee or in 
tail. (2 Wms. Saund. 252 (a.).) The action may lie at the suit of one tenant 
in common agsinst another, where one does waste against the will of the 
other (see per Littledale, J., in Cubitt v. Porter. 8 B. & C, 257, 268) ; but 
it does not lie where one cuts down trees which are fit to cut. (Martyn v. 
Knowllys, 8 T, R. 145.) An action will lie at the suit of the reversioner for 
any act of commissive waste which is injurious to his reversion, whether 
committed by a stranger or by the tenant in possession. If committed by 
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dwelling-house for a term of years, from the ——- day of ——. 
A.D. ,and during the said tenancy wrongfully permitted waste 
to the said dwelling-house, by suffering the same to become and be 
ruinous and in decav in the doors, windows, and roofs of the said 
dwelling-house for the want of needful and necessary repairing 
thereof. 

Like counts: Gibson v. Wells, 1B. & P. N. R. 290; Bucoa v. 
Smith, 1 Q. B. 345; Harnett v. Maitland, 16 M. & W. 257. 





For Voluntary Waste in Woods, Hedges, etc. 


(Venue local.) That the defendant was tenant to the plaintiff of 
a farm, lands, and woods, and during the said tenancy wrongfully 
committed waste to the same by felling, lopping, TD a and 
shrouding the trees of the plaintiff there growing and being, and 
by rooting up, breaking down, and destroying the bushes, hedges, 
and fences of the plaintiff there also growing and being; and the 
defendant wrongfully took and carried away the said trees and 
bushes, and the wood of the said trees, hedges, and fences respec- 
tively, and disposed of the same to his own use. 

For cutting down frutt-trees tn a garden: Martin v. Gilham, 7 
A. & EK. 540. 

For erecting fences and enclosing land, and ploughing up pasture 
land: Queen’s College v. Hallett, 14 Jsast. 489, 

Count in the nature of waste hy a reversioner aqainst the lessee of 
mines fur working them in an improper manner: Marker v. Kenrick, 
13 C. B. 18s. 


WATER and WaTERCOURSES (a). 





Foran Injury tothe Plaintiff's Natural Right to the Flow ofa 
Stream of Water by diverting the Water. 
(Venue Jocal.) That the plaintiff was possessed of certain land, 
and was entitled to the flow of a stream or watercourse to and 
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a stranger, he must sue for the injury to lus reversion in the form ante, 
“ Reversion,” p. 393. The action cannot be maintained without proof of 
some dumage to the reversion. (Poung v. Spencer, 10 B. & C. 145.) 

The deelaration should state the kind of waste which is the subject of the 
action; and the plaintiff will not be allowed to give evidence of a kind of 
waste different from that alleged. Thus, under a charge of voluntary waste, 
the defendant cannot give evidence of a permissive waste (Martin vy. Gilham, 
7A. & E. 510); andin hke manner where a declaration, framed in cove- 
vant, charged a breach by permitting waste, it was held not to be supported 


_ by proof of voluntary waste. (Edge v. Pemberton, 12M. & W. 187; and see 


Harris y Mantle, 3 T. R. 307 ) 
See further us to the action of waste, 2 Wms. Saund. 232. 


(a) Watercourses.};—The propnetor of Jand has a right to have the na- 
tural streams of water which run through his land run in their natural 
course and in their natural state, according to the maxim of law agua 
eurrit et debet currere ut currere solebat. (Wood v. Waud, 3 Ex. 748, 
775.) He has also a pight to use it as it passes. (7b.; Mason v. Hill, 5B. 
& Ad.17; Embrey v. Qwen, 6 Ex. 369.) These rights are not founded ono 
right of property in the water, nor on prescription, but they exist ex jure 


_ nature ag incident to the property inthe land. (Zé.; Dickinson v. Grand 
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through the said land, and the defendant obstructed and diverted 
the water of the said stream or watercourse from the said land of 
the plaintiff. 


Junction Canal Co.,'7 Ex. 299; Sampson v. Hoddinott, 1 C. B. N.S. 590 ; 
26 L. J.C. P.148.) All riparian proprietors have these rights, and the right 
of each is subject to the same rights in the others. (Embrey v. Owen, 6 Ex. 
369.) As to the manner and extent of the use of running water to which the 
riparian proprictors are naturally entitled, see the cases of Wood v. Waud, 
Embrey v. Owen, Sampson vy. Hoddinott, supra. The bed of a natural 
stream primd facie belongs in severalty to the respective riparian pro- 
prietors usque ad medium filum aque ; but such proprietors have not the right 
of using it ina manner to interfere with the natural flow of the stream. 
(Bickett v. Morris. L, R. 1Sc. Ap. 47; and see Crossley v. Lightowler, L. R. -, 
3 Eq. 279; Ib. 2 Ch. Ap.478; 36 L. J.C, 584.) 

Besides the rights to flowing water arising ex jure nature as above men- 
tioned, other rights in excess of the natural rights of a riparian proprietor, 
and in derogation of the rights of the other riparian proprietors situated 
above or below the stream,- may be acquired by grant or by prescription. 
(Bealey v. Shaw, 6 Kast. 214; Acton v. Blundell, 12 M. & W. 324, 333; 
Carlyon v. Lovering, 1 U.&N. 784; 26 L. J. Ex. 251.) Such rights are 
within the Prescription Act, 2 & 3 Will. IV. c. 71, s. 2. 

A riparian proprietor is entitled to an action for any injury to the above 
natural or acquired rights; as by diverting the stream, or by abstracting 
the water, or by fouling the water. And he is entitled to nominal damages 
in such an action, in order to prevent the injury, although no actual da- 
mage be in fact sustained. (Wood v. Waud, 3 kx. 748; Limbrey v. Owen, 
6 Ex. 369; Crossley vy. Lightowler, L. R. 2 Ch. Ap. 478, 36 L. J.C. 584.) 

Defined strcams of water flowing underground are, it is said, subject to 
the same rules as streams on the surface. (Chasemore v. Richards, 2 H. & 
N.168; 7H. L. C. 349; 26 L. J. Ex. 393; 29 7d. 81, 85.) 

With respect to water, whether on the surface or underground, not‘run- 
ning in defined streams, no similar rights subsist. Such water is the abso- 
Jute property of the owner of the soil of which it forms part, and no action 
will lie tor abstracting it, although such abstraction may dimimsh the water 
under neighbourmg lands. (.fefon v. Blundell, 12 M.& W.324: Rawstron 
v. Taylor, 11 Ex. 369; 25 L. J. Ex. 33; Broadbent v. Ramsbotham, 11 
Ex. 602; 25 L. J. Ex. 115; Chasemore v. Richards, 2H. & N. 168; 26 
L. J. Ex. 393; 8. C.in H. L. 29 L. J. Ex.81; R.v. Metropolitan Board 
of Works, 3B. & 8.710; 82 L. J.Q. B. 105.) But the owner of the soil 
is hable to an action for fouling the water under his land and allowing it to 
flow ina foul state on to his nerghbour’s land. (Afodqkinson v. Ennor, 4 
B. & 8. 229; 32 L. J. Q. B. 231.) And if the owner of a mine pumps up 
water toa higher level, so that it flows into an adjacent mine, he is liable 
to un action. (Baird v. Williamson, 15 C. B. N.S. 376; 33 L. J.C. P. 
101.) 

A right to discharge an artificial stream of water into another person’s 
land may be acquired by grant or prescription ; and the extent of the right 
will be determined by user or otherwise. A proprietor of land having ac- 
quired n right to discharge pure water into his neighbour's land, has no mght 
to discharge water in a polluted state, and would be liable to an action for 
so doing. (Wood v. Waud, 3 Ex. 748; Magor v. Chadwick, 11 A. & E. 571.) 
Under this hend may be included the right to discharge water and drainage 
through channels, gutters, and drains, on to the adjacent property, as in 
Thomas v. Thomas, 2 C. M. & R. 35; also the right to discharge the rain- 
water from the eaves of buildings, as in Battishill v. Reed, 18 C. B. 696 ; 
25 L. J.C. P. 290. In the case of an artificial stream no right to compel 
the continuance of its flow is patna acquired by riparian proprietor: 
against the person discharging it. (Arkwright v. Gell, 5 M. & W. 203, 
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Like counts: Northam v. Hurley, 1 E. & B. 665; Insole v. James, 
1H.&N. 243; Hall v. Swift, 4 Bing. N.C. 381; Attorney-General 
v. Bristol Waterworks Co., 10 Ex. 884. 


Count for Penning back the Water of a Stream on to Plaintiff's 
Land. 


(Venue local.) That the plaintiff was possessed of certain meadow 
land adjoming the river ——, and was entitled to have the said 
river flow by and away from the said land; and the defendant on 


Greatrer v. Hayward, 8 Ex. 291; 22 L. J. Ex. 187; Gaved v. Martyn, 19 
C. B. N.S. 732; 34 L. J.C. P. 353); nor against the proprietors through 
whose land it flows. (H’00d v. Waud, 8 Ex. 748.) But an artificial water- 
course may have been made originally under such circumstances, and may 
have been so used as to give all the rights that the riparian proprictors 
would have had, if it had been a natural stream. (Sutcliffe v. Booth, 32 L. 
J.Q. B. 136; Jrimey v. Stocker, L. R.1 Ch. Ap. 396.) 

A natural stream of water’ flowing in an ancient artificial channel is in 
general subject to the same rules of law as the natural stream in its natural 
channel. (Beeston v. Weate, 5 E. & B. 986; 25 L. J. Q. B. 115; Nuttall 
v. Bracewell, 36 L. J. Ex. 1; L. R. 2 Ex. 1.) 

By the Prescription Act, 2 & 3 Will. IV. c. 71, 8. 5, the right may be 
stated in the declaration generally without setting forth the nature of the 
title, whether by grant or prescription. (See ante, p. 286.) If, however, 
the title is set forth, it must be stated accurately. (Fentiman v. Smith, 4 
East. 107; Coryton v. Lithebye, 2 Wis. Saund. 113 (a) 5 Mewlins vy. Ship- 
pam, 5 B. & C. 221; Whaley v. Laing, 2 H.& N. 476; 27 L. J. Ex. 422.) 
-A possessory title is in general sufficent evidence to support the right. 
i (Whaley v. Laing, 2H. & N.476; 27 Ld. Kx. 422; Northam v. Bowden, 
11 Ex. 70.) Where the right was claimed by recson of the possession of a 
mill, and the evidence showed only a natural right to the flow of the stream 
througn the premises, the variance was held to be matertal, as it might 
affect the defence. (Frankumv Earl Falmouth, 2 A. & EK. 452.) As to aban- 
donment of the right, see Crossley v. Lightuwler, L. R. 2 Ch. Ap. 478; 36 
L. J. C. 58-4. 

The right should he described accurately in respect of its extent, with all 
the restrictions and qualifications, if any, to which it is subject. It would 
be immaterial for the mght to be stuted more narrowly than it really existe, 
provided the statement is wide enough to cover the disturbance complained 
of. (Duncan v. Louch, 6 Q. B. YOt; Tebbutt v. Selby, 6 A. & FE. 788.) 
But if the right be stated too largely, the plaintiff will fail in supporting his 
count by the evidence, and cannot (without an amendment) have a verdict 
ona traverse of the right, although he prove sufficient to maintain an ac- 
tion (Brunton v. Hall, 1 Q. B. 792); unless the allegation of the right is 
divisible, when it would seem that the plaintiff may have a limited verdict 
for a divisible purt of the right alleged, though he fails to prove the residue, 
(See Giles v. Groves, 12 Q. B. 721; and see ‘“ Common,” ante, p. 287.) 
Where the right is exercised to a greater extent than the party is entitled 
to, the other party is justified in preventing the excess, though in doing so 
he prevents the entire exercise of the right; as where the plaintiff has a 
night to use a drain for clean water and discharges foul water therein, the 
defendant may obstrug¢t the drain altogether in order to prevent the passage 
of the foul water. (Cawkwell v. Russell, 26 L. J. Ex. 34.) So aright for 
the passage of water and svil does not include the refuse from manufactures, 
and the passage may be etopped. (Chadwick v. Marsden, L. R. 2 Ex. 285; 
36 L. J. Ex. 177.) 
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divers days and times penned back the water of the said river, and 
obstructed the same, so that it could not flow by and away from the 
said land; whereby the water of the said river overflowed and 
flooded the said land, and remained thereon for a long time, and 
spoilt the herbage thereof, and the plaintiff was deprived of the use 
of the said land, and incurred expense in removing the water there- 
from, and the said Jand was diminished in value. 


Counts for causing a watercourse to flow with unusual violence : 
Williams v. Morland, 2 B. & C. 910. 

For diminishing the force of the stream: Blagrave v. Bristol 
Waterworks Cu., 1 H. & N. 369; 26 L. J. Ex. 57. 

Against a waterworks company for taking more water than they 
were authorized to take: Penarth Harbour Co. v. Cardiff Water- 
works Co.,7 C. B. N. 8. 816; 29 L. J. C. P. 230. 

For throwing materials into the stream which lodged on the bed of 
the stream in the plaintiff’s lands: Murgatroyd v. Robinson, 7 E. 
& B. 391; 26 L. Q. B. 233; Carlyon v. Lovering, 1H. & N. 784; 
26 L. J. Ex. 251. 


Count for Iouling the Water of a Stream running through the 
Plaintiff's Land. 


(Venue Jucal.) That the plaintiff was possessed of certain pasture- 
land, and was entitled to have the use of the water of a stream which 
flowed through the same for his eattle to drink and for other pur- 
poses, without the same being polluted and disturbed as hereinafter 
mentioned ; and the defendant wrongfully polluted and disturbed 
the water of the said stream by throwing and causing to flow into 
the same noxious substances and fluids, so that it beeame foul, 
noxious, and unfit for the plaintiff’s cattle to drink ; whereby divers 
of the plaintiff's cattle became sick and disordered. and the plaintiff 
incurred expense in curing them, and he was compelled to drive his 
cattle to a aieiatiee for water, and lost the use of the water of the 
said stream, and his said land was injured and lessened in value. 


A like count: Moore v. Webb, 1 C. B. N.S. 673. 


Count for fouling the water of plaintiff's mill: Hall vy. Lund, 1 
H. & C. 676; 32 L. J. Ex. 113; Hodykinson vy. Ennor, 4B. &S. 
229; 32 L. J. Q. B. 231. 

Count for fouling the water of a stream, which the plaintiffs used 
to supply a town: Stockport Waterworks Co. v. Potter,7 H. & N. 
160; 31 L. J. Ex. 9. 

Count for fouling the water under plaintiff’s land: see ante, 

. 382. 
: Count by a reversioner for discharging into the stream water im- 
Ais igh with noxious mineral matter: Wright v. Williams, 1 M. 
hii 

Count for polluting an artificial watercourse: Whaley v. Laing, 
2H. & N. 476; 3 Jb. 675; 26 L. J. Ex. 327; 27 Tb. 422. 

Count against a Board of Works under “ the Metropolis Manage- 
ment Act, 1855" for polluting a stream by drainage: Cator v. 
Board of Works of Lewisham, 5 B. & 8.115; 34L. J.Q. B. 74; 
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and as to granting an injunction in such case, see Goldsmid v. Tun- 
bridge Wells Commissioners, L. R. 1 Hq. 161; 1 Ch. Ap. 349; 35 
L. J. C. 88, 382; Attorney-General v. Bradford Canal, L. R. 2 Eq. 
71; 35 L. J.C. 619. 





For Diverting the Water from a Mill. (C. L. P. Act, 1852, 
Sched. B. 30 (a.). ) 


(Fenue local.) That the plaintiff was possessed of a mill, and by 
reason thereof was entitled to the flow of a stream for working the 
same, and the defendant. by cutting the bank of the said stream, 
diverted the water thereof away from the said mill. 

Like count: Dudden v. Clutton Union, 1 H. & N. 627; 26 L. J. 
Ex. 1-46. 

Count for penning back the water below so as to impede the plain- 


tiffs mill: Saunders vy. Newman, 1 B. & Ald. 258. 


For Disturbing the Plaintiff's Right to use the Water for 


Irrigation. 


(Venue local.) That the plaintiff was possessed of certain meadows, 
and was entitled to tuke and use a portion of the water of a certain 
stream for watering the said meadows, and the defendant prevented 
the plaintiff from taking and using the said portion of the said water 
as aforesaid, by obstructing and diverting ‘lie said stream. 

Alike count: Beeston v. Weate,i E. & B. 986; 25 L. J. Q. B. 
215. 

A like count hy a veversioner: Sampson v. Hoddinott, 1C.BLN.S. 
590. : 
Count for disturbing the plaintiff in the use of a well: Tyler v. 
Bennett, 5 A.& E.377; in the use ofa pond: Manning v. Wasdale, 
5A. & E. 758. 


For disturbing the plaintiff's exclusive use of a covered sewer 
through the defendant's land: Lee v. Stevenson, We. B. & EF. 512; 27 
L. J. Q. B. 263; Cooper v. Pegg. 16C. B. 264. 

For obstructing « drain through which refuse water and drainage 
were discharyed from the plaintiff's house. Fitzsimons ¥. Inglis, 5 
Taunt. 534; Bell v. Tirentyman, 1 QQ. B. 766% Thomas v. Thomas, 
2C.M.& R. 34; Cawkwell v. Russell, 26 Ld. x. 35, Blagrure 
v. Bristol Waterworks Co.. 1H. & N. 369; Pyer v. Carter, 1H. 
& N. 916; 26 L. J. Ex. 258; and see Chudwick vy. Marsden, L. R. 
2 Ex. 285; 36 L. J. Ex. 177. 

For keeping a badly constructed drain on the defendant's land, 
wherehy an overflow of the contents was discharged on to the plain- 
tiffs premises: Alston v. Grant, 3K. & B. 128. 

For obstructing a watercourse used hy plaintiff by leave of the 
owner of the lund: Roberts v. Rose, 3 H.& C.162; 33 L. J. Ex. 1, 
241. 

(a) The right alleged ivethis count is an acquired right, it being claimed 
in respect of the mill; it would not be supported by evidence of the mere 
natural flow of the water irrespective of an acquired right for the use of the 
mill. (Frankum v. Earl Falmouth, 2 A. & E. 452.) 
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Count for Obstructing the Plaintiff's Right to discharge the Rain- 
water from the Eaves of a Building on to the adjacent Land. 


(Venue local.) That the plaintiff was possessed of a dwelling- 
house, and was entitled to have the rain-water that did and miglit 
from time to time naturally fall on a certain roof, part of the said 
dwelling-house, drop from the eaves of the said roof upon the land 
adjoining the said dwelling-hvuse, and to have the said eaves pro- 
ject over the said Jand; and the defendant wrongfully removed the 
said eaves, and by building on the said land close to and higher than 
the said roof, prevented the said roof from having such eaves as 
aforesaid projecting over the said Jand, and prevented such rain- 
water as aforesaid from dropping from the said eaves upon the said 
land, and penned back the same upon the said roof; whereby the 
plaintiff's said dwelling-house was rendered wet and unhealthy, and 
was permauently injured and lessened in value. 

Like count by a reversioner: Battishill v. Reed, 18 G. B. 696, 
698; 25 L. J. C. P. 290. 


Count against the Occupier of the adjoining Land for wrongfully 
discharging Rain-water from his Eaves on to the Plaintiff’s Land. 


(Venue local.) That the defendant wrongfully erected and kept 
erected near to and abutting upon land of the plaintiff a certain 
building, with the eaves thereof projecting over the said land of the 
plaintiff, so as to cause and thereby caused the rain-water from time 
to time falling on the said building to run therefrom and drop on 
the said land; whereby the same was rendered wet and useless to 
the plaintiff. 

Like count: Fay v. Prentice, 1 C. B. 828. 

Like count by a reversioner: Battishill v. Reed, 18 C. B. 696, 
698; 26 L. J.C. P. 200; Tucker vy. Newman, 11 A. & E. 40; and 


see ante, * Reversion,” p. 305. 


See ante, “ Ferry” p. 331; ‘ Fishery” p. 332; “ Trespass” p. 
417; post, “ Ways’ p. 480. 


Ways (a). . 





For Obstructing a Private Right of Way. 


_ (Fenue loral.) That the plaintiff was possessed of a messuage, and 
was entitled toa right of way from the said messuage over a certain 


(a) Ways.j\—Rights of way are public or private. An individual cannot 
maintain an action for the obstruction of a public way unless he has suffered 
& particular and special damage from the obstruction. (See ‘ Nuisance,” 
ante, p. 377; Wilkes v. Hungerford Market Co., 2 Bing. N. C. 281; Rose 
vy. Groves, 5 M. & G. 613; Simmons v. Lillystone, 8 Ex. 431.) The owner | 
of a private right of way would be entitled to maintain an action and recover | 
nominal damages for an obstruction, although no special or substantial da- | 
mage was suffered thereby. 

An action will lie at the suit of a reversioncr for an obstruction to a right 
of way, where the obstruction is of a permanent character and injurious to 
hig reversion (Aidgill v. Moore, 9 C. B. 364; Bell v. Midland Ry. Co., 10 
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close to a public highway, and back again from the said public high- 
way over the said close to the said messuage, for himself and his 
servants on foot and with horses, cattle and carriages at all times of 
the year ; and the defendant wrongfully obstructed the said way. 

Like counts: South Metropolitan Cemetery Co. v. Eden, 16 C. B. 
42; Benge v. Swaine, 15 C. B. 784; Worthington-v. Gimson, 29 
L. J. Q. B. 116; Dodd v. Burchell, 1H. & C. 113; 31 L. J. Ex. 
364. 


Count for obstructing a right of way to which the plaintiff was 
entitled for special purposes, as taking in coals, repairing pipes be- 
longing to his house, ete.: Hinchliffe v. Earl Kinnoul, 5 Bing. N. 
C.1 


For obstructing a right of way over a close appurtenant to the 
houses in a certain street, being a close appropriated us a pleasure- 


ground for the inhabitants: Duncan v. Louch, 6 Q. B. 904. 


Count for Obstructing a Right of Way along a Watercourse into a 
Navigable River. : 


That the plaintiff was possessed of certain land, and was entitled 
to have a right of way from the said land to and along a stream or 
watercourse into a certain public navigable river, and so back again 
from the said river to and along the said stream or watercourse and 
thence to the said land of the plaintiff, for himself and his servants 
to go. return, pass, or repass in boats at all times of the year, at his 
and their free will and pleasure ; and the defendant wrongfully ob- 
structed the said way. 

A like count: Bower v. Hill, 1 Bing. N. C. 549. 


Counts fur nuisances and obstructions to public highways, see 
Nuisance,” ante, p. 324. 


C. B. N.S. 287; and see “ Reversion,” ante, p. 393); but an action will 
not lie af the suit of a reversioner for a mere exercise of a right of way not 
injurious to the reversion, although done with the intent to establish an 
easement upon the land. (Baxter v. Tuylor, 4B. & Ad. 72; and see ante, 
, 894.) 
i In pleading a private right of way, the right may be stated generally 
withont setting forth the nature of the title. (2&3 Will. IV. c. 71, 8. 6; 
see ‘ Commons,” ante, p. 286; “ Watercourses,” p. 426.) Qualified righta 
of way must be pleaded according to the facts. (Brunton v. Tall, 1 Q. B. 
792.) A right of way to a piece of land is limited to the ordinary and rea- 
sonable use of such land, in the absence of evidence of a larger use, and any 
larger use is an excess. (Williams v. James, L. R. 2 C. P. 577; 386 L. J. 
C. P. 256.) If the declaration alleges the right too largely, and the plaintiff 
can only prove a part, he is not entitled to the verdict on a traverse of the 
right (Brunton v. Hall, 1 Q. B. 792); but if the allegation is divisible, he 
mav have a verdict for such divisible part as he succeeds in proving, see 
Giles v. Groves, 12 Q. B. 721; and see ‘‘ Commons,” ante, p. 287. In 
‘pleading a prirate rivht of way it is necessary to state the fermini, but not 
in the case of a public way. (Rouse v. Bardin, 1 H. Bl. 353.) Even in 
this former case it is not necessary to show the closes (if any) which inter- 
Mad (Duncan v. Louch, 6 Q. B. 904; Simpson v. Lewthwaite, 3 B. & Ad. 
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WITNESS. 


Count against a Witness for not attending in pursuance of a 
Subpena (a). 


That the plaintiff commenced an action against G. H. in the Court 
of —— at Westminster, and such proceedings were thereupon had 
in the said action that certain issues joined therein were about to 
come on for trial] by a jury of the country, and the plaintiff on the 
day of , A.D. , sued out of the said Court a writ of 
subpana ad testificandum directed to the defendant, whereby her 
Majesty the Queen commanded the defendant that, all things set 
aside and ceasing every excuse, he should be and appear in his proper 
person before [her justices assigned. to take the assizes in and for the 
county of , at , in the said county, or as the case may be ac- 
cording to the terms of the subpwena], on , the day- of 


























(a) This action is at common law, and is the usual mode of suing; but 
the plaintiff may proceed under the statute 5 Eliz. c. 9, s. 12, which gives 
to the party grieved an action of debt fora penalty of £10, and such further 
recompense as by the discretion of the judge of the Court, out of which the 
said process, shall be awarded, according to the loss and hindrance that the 
party which procured the said process shall sustain by reason of the non: 
appearance of the witness. See a count framed on this statute: Pearson v. 
dles, 2 Doug. 556. The witness may also be proceeded against by attach. 
ment for contempt of court. (1 Chit. Pr. 11th ed. 348.) 

Where the declaration alleged that the plaintiff had a good cause of ac: 
tion in the original suit, and that the evidence of the defendant was mate 
rial, it was held that these allegations were not. denied by the plea of not 
guilty (Needham v. Fraser, 1 C. B. 815) ; but a good cause of action in the 
original suit is not essential in all cases to maintain an action against a wit- 
ness for not attending, for where several issues were jomed in the original 
suit, on some of which the plaintiff was entitled to succeed, although he 
had no cause of action, he may maintain an action against the witness in 
respect of the issues lost through his absence. (Couling v. Core, 6 C. B. 
703.) 

The existence of actual damage is essential to the action, as the law will 
not imply a loss to the plaintiff from mere disobedience to the subpeena. 
(Couling v. Core, 6 C. B. 703; and see Leatman v. Dempsey, 7 C. B. N.S. 
628; 29 L.J.C.P.177.)) The plaintiff is entitled to recover all the costs 
he has been put to by the non-attendance of the defendant as a witness, 
if laid as damages im the declaration ; as where he has been compelled to 
withdraw the record he may recover his own costs of going to trial, and the 
costs he has become liable to pay to the opposite party. (Veedham v. Fraser, 
1C. B. 815, 823.) And as above stated, where there are several issues, he 
may recover the costs of those which would have been found for him upon 
the testimony of the defendant, though he failed upon other issues which 
defeated the action. (Couling v. Coxe, supra.) 

Conduct money paid to a witness with a subpoena, if the witness does not 
attend, may be recovered back as moncy received to the use of the plain: 
tiff. (Martin v. Andrews, 7 E.& B.1; 26L.d. Q. B. 39.) 

An action for defamation will not lie against a witness for false and mali- 
cious statements made in the course of judicial proceedings (Lake v. King, 
1 Wms. Saund. 131 6 (1); Revis vy. Smith, 18 C. B.126; Henderson v. Broom- 
head, 4H. & N. 569; 28 L. J. Ex. 360; and see anfe, p. 303; but a gui 
tam action to recover the penalty of twenty pounds is given by 5 Eliz. ¢.¥, 
as, 6, 8 to the party grieved, against a persou comuitting wilful perjury. 
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then instant [or next], by of the clock in the forenoon of the same 
day, to testify the truth according to his knowledge in the said ac- 
tion then pending between the plaintiff and the said G. H.on the 
part of the plaintiff, and at the day aforesaid to be tried, and that this 
the defendant should by no means omit under the penalty of £100 ; 
and the plaintiff, a reasonable time before the time appointed for 
the trial of the said issues, caused the said writ to be made known 
and shown to the defendant, and a copy thereof to be left with 
him, and then paid him a reasonable sum of money for his costs 
and charges in and about his attendance as awitness according to 
the said writ, and the said issues in the snid action afterwards in 
the place and at the time in the said subpana mentioned were 
called on for trial, and the appearance and testimony of the de- 
fendant were necessary and material on behalf of the plaintiff on 
the trial of the said issues, and would have enabled the plaintiff 
to obtain a verdict on the said issues, and the plaintiff could not 
safely proceed to trial without the appearance and testimony of the 
defendant; yet the defendant did not appear as a witness accord- 
ing to the said writ of subpoena, whereby the plaintiff was obliged 
to withdraw the record of the said issues, and to pay the said G. #1. 
his costs. and lost the expenses which he had incurred in preparing 
for the trial of the said issues and incidental thereto, and was de- 
layed in his said action. 

Like counts: Mullett v. Hunt, 1C. & M. 752; Lamont v. Crook, 
6M. & W. 615; Needham v. Fraser, 1 C. B. 815; 3 D. & L. 
190; Couling vy. Core, 6 C. B. 703. 

Like counts where the plaintiff was nonsuited in consequence of 
the defendant not attending on his subpena: Masterman vy. Judson, 
8 Bing. 224; Davis v. Lovell,4 M & W. 678. 


Count against awitness for not producing documents in obedience to 
a Subpena duces tecum : Amey v. Long, 9 East, 473. 


Count (in contract) for breach of a promise to attend as a wit- 
ness ata trial, and give evidence without a subprna: Yeatman 


v. Dempsey, 7 C. BLN. S. 628; 9 1h. 881.; ante, p. 269. 





Count for preventing the service of a subpaena on a witness: 
Wigens v. Cook, 6 C. BL N.S. 784, 787. 
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CHAPTER IV. 


COMMENCEMENTS AND CONCLUSIONS OF PLEAS AND 
SUBSEQUENT PLEADINGS. 


CoMMENCEMENTS OF PLEas (a). 


Commencement of a Plea in Bar. (C. L. P. Act, 1852, s. 67 ; 
Sched. B. 34.) 


In the Queen’s Bench [or Common Pleas, or Exchequer of Pleas]. 
The day of sche Ds : 
F. The defendant, by G. H. his attorney [or in person, as 











ats. > the case may be} says [here state the substance of the plea: 
B. ) no formal conclusion is necessary. C. L. P. Act, 1852, 8. 67.] 


(a) Pleas:—Form of commencement.|—By the C. L. P. Act, 1852, s. 
67, “ No formal defence shall be required in a plea, or avowry, or cogni- 
zance, and it shall commence as follows, or to the like effect :— 


“<The defendant by his attorney” [or in person, or as the case 
may be} “says that” [here state the first defence}. 


And it shall not be necessary to state in a second or other plea, or avowry, 
or cognizance, that it is pleaded by leave of the Court ora judge, or accord- 
ing to the form of the statute, or to that effect; but every such plea, 
avowry, or cognizance, shall be written in a separate paragraph, and num- 
bered, and shall commence ae follows, or to the like effect :— 


“© And for a second [efe.] plea the defendant says that” [here state 
second, ete., defence. | 


Or if pleaded to part only, then as follows, or to the like effect :— 


** And for a second [eée.] plea to” [stating to what it is pleaded], 
“the defendant says that,’’ [e¢c. ] 





And no formal conclusion shall be necessary to any plea, avowry, cogni- 
zance, or subsequent pleading.” 


Title and date. |—“ Every pleading shall be entitled of the proper Court, 
and of the day of the month and the year when the same was pleaded, and 
shall bear no other time or date.” (C. L. P. Act, 1852, s. 54; and sce ante, 

*p. 1, n. (a).) Added, as well as amended pleas bear the date of the original 
leas, and should not be dated of the day when actually pleaded ; see per 
filles J.. L. R.,1C. P. 250, n. (1). It is not usual to date added pleas 

when delivered; 1 Chit. Pr. 12th ed. 298. They are copied in the issue 
and record as if they had been pleaded with the others. 

All the pleadings subsequent to the declaration (where the names of the 
parties appear in full in the body) are also entitled in the cause by the in- 
sertion of the surnames of the parties in the margin, the name of the 
party pleading being always placed first. Thus the plea is entitled F. ate. 


U 


aed 
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B.; the replication B. v. F.; the rejoinder F. ats. B.; etc. If either party 
sues or ia sued in a representative character, this description should be 
added to the name in the margin ; see post, p. 450. 


Time for pleading.]—The defendant having appeared may plead at once 
after the delivery or filing of the declaration ; but he is not obliged to plead 
in bar without a notice to do so. For the plaintiff cannot sign judgment 
for want of a plea unless notice to plead has been given. (Fenton v. Anstice, 
5 Dowl. 113; 1 Chit. Pr. 12th ed. 232.) Formerly a rule to plead and a 
demand of plea were also necessary ; but by the C. L. P. Act, 1852, s. 62, 
‘‘No rule to plead or demand of plea shall be necessary, and the no- 
tice to plead indorsed on the declaration or delivered separately shall be 
sufficient.” 

By s. 63, ‘In cases where the defendant is within the jurisdiction, the 
time for pleading in bar, unless extended by the Court or a judge, shall be 

ae tus aaa & notice requiring the defendant to plead thereto in eight 
aes, otherwise judgment may, whether the declaration be delivered or filed, 
e indorsed upon the declaration or delivered separately ;’’ and see 8. 29. 

The proceedings in actions against defendants out of the jurisdiction are 

regulated by ss. 18,19. (See Bates v. Bates, 9 C. B. N.S. 561; 30 L. J. 


. C. P. 191; and see 1 Chit. Pr. 12th ed. 213.) 


= 


~ 


The time for pleading dates from the notice to plead, and is reckoned ex- 


' clusive of the first day and inclusive of the last day (r. 174, H. T. 1858). 


Dilatory pleas, as pleas to the jurisdiction and pleas in abatement, must 
be pleaded within four days. (1 Chit. PT. 7th ed. 460, 471.) If the last 
day in any case is a Sunday, Christmas Day, Good Friday, or public fast or 
thanksgiving, the time is to be reckoned exclusive of that day. And the 
days between Thursday next before and Wednesday next after Easter Day, 
and Christmas Day and the three following days, are not to be reckoned 
(rr. 174, 175, H. T. 1853). 

The notice to plead should mention the time allowed for pleading. 

| (tigerman v. Langelle,2 B. & P. 363.) And if it were to mention a 
' Jonger time than necessary the defendant would, it seems, be entitled to the 

whole of it. (Solomonson v. Parker, 2 Dow]. 405.) If it mentions no time, 
‘or too short a time, it is irregular; see Chit. Forms, 10th ed. 97. 

By r. 21, H. T. 1853, “ A defendant shall be allowed the same time for 
pleading after the delivery of particulars under a judge’s order which he 
had at the return of the summons, unless otherwise provided for in such 
order.” Ifthe defendant requires further time to plead, he must apply for 
a judge’s order (1 Chit. Pr. 12th ed. 2-45), which, if granted, is generally 
made subject to what are called ‘“‘the usual terms ;’’ these are “ pleadi 
issuably, rejoining gratis, and taking short notice of trial.” (7b. p. 247. 
As to what is an issuable plea, see post, p. 240. Rejoining gratis means re- 
joining within four days after replication, without a notice to rejoin. ‘ The 
expression ‘ short notice of trial’ shall in all cases be taken to mean four 
days.” (R. 35, H. T. 1853; see 1 Chit. Pr. 12th ed. 314.) If the defendant 
does not plead within the time or extended time allowed, the plaintiff ma 
ay judgment ; see “ Judgment for want of a Plea,” 1 Chit. Pr. 12t 
ed. 290. 

By the C. L. P. Act, 1852, s. 90, “ Where an amendment of any pleadiug 
is allowed, no new notice to plead thereto shall be necessary ; but the op- 
posite party shall be bound to plead to the amended pleading within the 
time specified in the original notice to plead, or within two days after the 
amendment, whichever shall last expire, unless otherwise ordered by the 
Court or a judge; and in case the amended pleading has been pleaded to 
before amendment, and is not pleaded to de novo within two days after 
amendment, or within such other time as the Court or a judge shall allow, 
the pleadings originally pleaded thereto shall stand and be considered as 
pleaded in answer to such amended pleading.” , 
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No plea (except a defence pleaded puis darrein continuance, C. L. P. 
Act, 1852, s. 69) can be delivered between the 10th August and 24th Oc- 
tober (2 Will. IV. c. 39, s. 11), and a plea delivered within that time is a 
nullity. By r. 9, H. T. 1853, “In case the time for pleading to any de- 
claration, or for answering any pleadings, shall not have expired before the 
10th day of August in any year, the party called upon to plead, reply, etc., 
shall have the same number of days for that purpose after the 24th day of 
October, as if the declaration or preceding pleading had been delivered or 
filed on the 24th of October.” 


Substance or body of the plea.|—The plea is a statement by the defen- 
dant of his answer to the plaintiff’s declaration. 

Pleas are commonly divided into pleas dilatory and pleas peremptory or 
in bar: the former are not pleaded to the cause of action, but are pleaded 
either to the jurisdiction of the Court in which the action is brought, or in 
abatement of the action in its present form; the latter are pleaded to the 
cause of action alleged in the declaration. (Steph. Pl. 7th ed. 45; 1 Chit. 
Pl. 7th ed. 457.) 

As to pleas to the jurisdiction, see post, Chap. V, “‘ Jurisdiction,” and as 
to pleas in abatement, see post, Chap. V, ‘‘ dbatement.” 


Pleas in bar answer the alleged cause of action; they either deny facts 


stated in the declaration which are material to the cause of action, or, ad- 
mitting the facts alleged in the declaration, they state some new _jnatter of 
fact which avoids their legal effect. The formeFure called averse or pleas 
an denial ; the latter, pleas in confession and avoidance. 


Pleas in denial or traverses. | Fleas in denial either traverse specifically 
and in terms some material allegation in the declaration, and may be called 
specific traverses, or they deny in a general and appropriate form one or 
more of the facts, and are called general traverses or general issues. As to 
the scope of the general issue, and when it 1s necessary or proper to use 
8 specific traverse, see post, Chup. V, “ General Issue,” and Chap. VI, 
** General Issue.” 

Formerly, any defences which amounted to the general issue must have 
been pleaded in that form ; but by the C. L. P. Act, 1852, s. 76, ‘‘ A defen- 
dant may either traverse generally such of the facts contained in the decla- 
ration as might have been denied by one plea, or may select and traverse 
separately any material allegation in the declaration, although it might have 
been included in a general traverse.” 

A specific traverse should be framed in the terms of the allegation denied 
an eal be ii & negative or affirmative form, according to the form of the 
allegation traversed. It_should deny only the substance of the allegation 
and must not include any immaterial things involved in it, as timé, quan 
tity, or amount. If the denial covers several things, any of which woulc 
be sufficient to maintain the action, care must be taken to frame the tra: 
verse in the disjunctive. Traverses formerly denied the facts “in manne 
and form as alleged ;” but these words were not essential, and the words 
“in manner and form” are now omitted. (Steph. Pl. 7th ed. 174.) 

There is one allegation which now frequently occurs in declarations, 
which cannot be traversed in terms. This is the general averment of the 
performance of conditions precedent which is allowed by the C. L. P. Act, 
1852, 8.57. That section expressly provides that “‘the opposite party shall 
not deny such averment generally, but shall specify in his pleading the con- 
dition or conditions precedent, the performance of which he intends to 
contest.” See“ Conditions Precedent,” ante, p.147 (a), and post. 

The denial of the breach in counts in contract is sometimes framed like 
other specific traverses, in the terms of the allegation traversed, and some- 
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times in the form of a general denial, thua, ‘‘the defendant denies the 
alleged breach.” The practice at Judges’ Chambers differs as to the form in 
which the plea is allowed to be pleaded ; some of the learned judges re- 
quire a specific traverse in terms, whilst others allow the general denial (and 
see Coulson v. Attwood, 26 L. J. Ex. 244, 245, n. (1)). Until a unifor- 
mity of practice is finally established, the safer course would seem to be to 
traverse the breach in terms. 

A plea in denial admits the truth of all the allegations in the declaration 
which are not denied by it, provided they are material and might be de- 
nied ; for it_is an essential principle of pleading that whatever is not denied 
is admitted, and each plea is to bé considered by itself, as if it were the only 
on oirthe record. Thus, a plea of the general issue admits the truth of all 
the material allegations which it does not cover; and a specific traverse 
of a particular allegation admits the truth of all the other material alle- 
gations contained in the declaration. (Jones vy. Brown, 1 Bing. N. C. 
484; Noel v. Boyd, 4 Dowl. 415; Sanderson v. Collman, 4 M. & G. 
209, 225; and see, us to the effect of the general issue, post, Chaps. V, 
VI.) But an allegation is thus admitted ouly to the extent to which it 
would require to be proved, if traversed. (King v. Walker, 2H. & C. 384; 
33 L. J. Ex. 167.) As to admissions on the record, whether by traversing 
other matters, by pleading in confession and avoidance, by demurring, or 
by suffering judgment by default; see 1 Taylor on Evid. 5th ed. 716-729. 

tters Oi, nducement which ure explanatory only of the facts und 
not essential t6 the Cause of action cannot be traversed. (See ante, p.7; 
Steph. Pl. 7th ed. 223.) Ce te gp ee 

Allegations of special damage cannot be traversed or pleaded to; excopt 
where the special damavé Constitutes the gist of the action, and there it is 
denied by the plea of the general issue (see ante, p. 12). 


Mere matters of aggravation cannot be directly pleaded to. See ante, 
p- 420, n. (a). — 

Tagerepces of law cannot be traversed or disputed by plea; thus, allega- 
tions uty which are the legal result of facts cannot be traversed. (Trower 
v. Chadwick, 3 Bing. N. C. 334; Astley v. Fisher, 8C-B. 5727 Keates v. 
Earl Cadogan, 10 C. B. 591; Cane v. Chapman, 5 A. & FE. 647; Seymour 
v. Maddox, 16 Q. B. 326; and see Dutton y. Powles, 2 B. & 8.174; 30 
L. J. Q. B.169.) The proper mode of meeting such allegations is cither to 
traverse the facts which raise the duty in law, or to dispute the legal in- 
ference drawn trom the facts by demurrer. Allegations compounded of law 
and fact are traversable. (Lucas v. Nockells, 10 Bing. 157; Ransford v. 
Copeland, 6 A. & E. 482; Steph. Pl. 7th ed. 176.) 

A traverse casts upon the plaintitf the burden of proving the allegation 
denied : but it is not always advisable to traverse every traversable allega- 
tion, because the defendant has to pay the costs of the issues on which he 
fails (C. L. P. Act, 1852, 8. $1, post, p. 441); und also because where the 
proof of any issue lies upon the plaintiff he has the right to begin, which 
involves the right of reply if evidence is adduced by the defendant. This 
may still be an important consideration notwithstanding the C. L. P. Act, 
1854, 8. 18. 

In all actions for unliquidated damages, whether in contract or in tort, 
the plaintiff has the right to begin by reason of the proof of the damages 
_ lying upon him, though all the other issues lie upon the defendant ; but 
in actions for ascertained or nominal damages, the defendant, by omitting 
to traverse and pleading affirmatively only, nay gain the right to begin. 
(Mercer v. Whall, 5 Q. B, 447; and sce, us to the practice at Nisi Prius, 
Roscoe on Evidence, 10th ed. 218; Taylor on Evidence, 5th ed. 381-386 ; 
1 Chit. Pr. 12th ed. 383.) 

On the other hand, it is sometimes important to take a traverse in order 
to compel the plaintiff to calla particular witness whom the defendant may 
wish to cross-examine, or by whose evidence he may hope to prove a parti- 
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cular fact which may be essential to his case; and this may sometime: 
enable the defendant to dispense with calling witnesses. 


Pleas tn confession and avoidance.|—Pleas in confession and avoidancc 
contess the truth of the facts alleged in the declaration to which they are 
pleaded, and state new facts which avoid their legal effect. They have been 
naturally divided into two classes (Steph. Pl. 7th ed. 183): Pleas in justifi- 
cation or excuse, stating facts which show that the plaintiff never had any 
cause of action; as, to a declaration charging that the defendant assaulted 
the plaintiff, the plea that the plaintiff first assaulted the defendant, where- 
upon the defendant committed the alleged assault in self-defence; or, to a 
declaration upon a contract, the plea that the plaintiff and defendant re- 
svinded or altered it before breach; and pleas in discharge, stating facts 
which show a subsequent discharge of a cause of action once subsisting ; as, 
to a declaration for a breach of contract, the plea that the plaintiff after- 
wards by deed released the defendant ; or, to a declaration for a debt, the 
plea that the defendant discharged it by payment. The distinction de- 
ce upon whether the defence existed before the alleged breach or arose 
after it. 

If the new matter constituting the defence by way of satisfaction or dis- 
charge arose before action, it is pleaded in bar generally ; if it arose after- 
wards and before plea, it is pleaded in bar to the further maintenance of the 
action; if it arose after plea, it may be pleaded puis darrein continuance. 
(See post, p. 450, 451.) 

Replications and subsequent pleadings may also be either traverses or in 
confession and avoidance of the precodiie pleading ; but the latter do not 
admit of the above classification into matters in justification or excuse and 
matters In discharge. 

By r. 8, T. T. 1853, “In every species of actions on contract all matters 
in confession and avoidanéé, including not only those by way of discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall be specially pleaded ; 
e. g. infancy, coverture, release, payment, performance, illegality of con- 
sideration, either by statute or common law, drawing, indorsing, accepting, 
etc., bills or notes by way of accommodation, set-off, mutual credit, unsea- 
worthiness, misrepresentation, concealment, deviation, and various other 
defences must be pleaded.” By r. 12, T. T. 1853, the same rule is applied 
to actions on covenants and spectalties ; and by r. 17, T. T. 1853, in actions 
for wrongs independent of contract, all matters in confession and avoidance 
shall be pleac edaiccalls: a6 in actions on contract. 

Matters founded on the rules and practice of the courts, or being mere 
yaa in procedure, are not in general pleadable. (1 Chit. Pl. 7th ed. 
486. 

Matter of defence upon equitable grounds could not be pleaded at com- 
mon law, but may now be pleaded under the C. L. P. Act, 1854, 8. 83. 
(See post, Chap. V, “ Equitable Pleas.”’) 


Provisions of the C. L. P. Act, 1852, as to pleas, etc.|—The following 
provisions of the C. L. P. Act, 1852, in addition to those already noticed, 
and to some others which will be found under the forms to which they 
more particularly relate, have simplified the mode of framing pleas, and 
have also dispensed with many formal requirements, such as express colour, 
special traverses, etc., which were formerly necessary or material in certain 
cases. 

By s. 49, “ All statements which need not be proved, such as the state- 
ment of time, quantity, quality, and value, where these are immaterial,” 
“and all statements of a like kind shall be omitted.”’ 

By s. 51, “No pleading shall be deemed insuflicient for any defect which 
could heretofore only be objected to by special demurrér.”’ 
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to each count or cause of action, as the general issue pleaded to a declara- 
tion containing several counts. (Cox v. Thomason, 2 C. & J. 498; Knight 
v. Brown, 9 Bing. 643.) So the general issue pleaded to an indebitatus 
count is distributable, and the verdict may be entered for the plaintiff for 
the part of the debt proved, and for the defendant for the residue. (Cow- 
sins v. Paddon, 2 C. M. & R. 547; Welby v. Brown, 1 Ex.770; Gore v. 
Baker, 4 E. & B. 470; 24 L. J. Q. B. 94; Traherne v. Gardner, 8E. & B. 
161; 26 L. J. Q. B. 259.) In actions of trover the pleas of the general 
issue and that the goods were not the plaintiff’s are distributable, and 
the verdict may be entered for the plaintiff as to some of the goods, and for 
the defendant as to the others (Williams v. Great Western Ry. Co.,8 M. 
& W.856 ; Freshney v. Wells, 1 H.& N.653; 26 L. J. Ex. 228) ; so in tres- 
pass de bonis asportatis (Routledge v. Abbott, 8 A. & E. 592) ; and upon a 
declaration charging a trespass in entering the plaintiff’s house and taking 
his goods, the issue under not guilty might be found for the  eeined as to 
the former, and for the defendant as to the latter cause of action. (See 
Pritchard v. Long, 9 M. & W. 666.) In trespass to land the issue under a 
traverse of the property may be found for the plaintiff as to certain closes, 
and for the defendant as to others. (Phythian v. White,1 M. & W. 216; 
and see Doe v. Errington, 4 Dowl. 602; Alcock v. Wilshaw, 2 EK. & E. 
633 ; 29 L. J. Q. B. 143; Doe v. King, 6 Ex. 791.) Where the declaration 
stated one libel containing various charges, with several distinct innuen- 
does connecting the charges with the plaintiff, the plea of the general issue 
was held to be distributable in respect of the several innwendoes, as they 
made the different charges equivalent in substance to distinct libels. 
(Prudhomme v. Fraser, 2 A. & E. 645.) But in a count for a malicious 
prosecution by an indictment for perjury containing ten different assign- 
ments of perjury, where the plaintiff proved as to one only that it was with- 
out reasonable or probable cause, the plea of not guilty was held not to be 
distributable, the cause of action being one and entire. (Delisser v. Towne, 1 
Q. B. 333.) And where a declaration against a carrier for damage to goods 
charged negligence in stowage and otherwise, and the plaintiff obtained a 
general verdict on proof of negligence in unloading, the plea of the general 
issue was held not to be distributable, so as to entitle the plaintiff to a ver- 
dict as to the stowage, there being but one cause of action. (Anderson v. 
Chapman, 5 M. & W. 483, but see per Crompton, J., and Blackburn, J., 
in Paterson v. Harris, 2B. & 8. 814; 31 L. J. Q. B. 277.) 

But the doctrine of distributiveness does not apply to a plea setting up 
an entire defence, which, on issue joined, is found untrue in an essential 
matter. Thus, where to a declaration on a promissory note the defendant 
pleaded that it was given in consideration only of a sum less than the 
amount of the note, which sum had been paid, and the plaintiff traversed . 
only the payment and obtained a verdict, he was held entitled to recover 
the full amount of the note. (Robins v. Maidstone, 4 Q. B. 811.) 

Aguin, pleadings are generally so far divisible as to make it enough to 
prove so much as will support the substance of the issue. Where a plaintiff or 
defendant states a right more largely than is required for the purpose of esta- 
blishing his claim or his defence, as sometimes occurs in stating rights of com- 
mon, rights of way, and other similar rights, if the statement of his right is 
divisible it is sufficient for him to prove so much as will support his case, and 
the verdict may be entered for the other party as to the residue. (Ricketts v. 
Salwey, 2 B. & Ald. 360; Anight v. Woore, 3 Bing. N. C. 3, 534; Giles v. 
Groves, 12 Q.B. 721; and see Drewell v. Towler, 3B. & Ad. 735; Beadsworth 
v. Torkington, 1 Q. B. 782; Brunton v. Hall,1Q.B.792; Higham v. Rabett, 
5 Bing. N.C. 622; Bailey v. Appleyard, 8 A. & E. 161; and see ‘‘ Common,” 
ante, p. 287; post, Chap. VI. ; “ Ways,” ante, p. 429; post, Chap. VI.) 
On a declaration on a policy of insurance claiming for a total loss, the issue 
raised by a traverse of the loss is distributable, and may be found for the 
defendant as to all the claim except such partial loss as the plaintiff may 


440 Commencements and Conclusions of 





prove. (Benson v. Chapman, 8 C. B. 950; Paterson v. Harris, 2 B. & 8. 814; 
31 L.J3.Q. B. 277; King v. Walker, 2H. & C. 384; 3 76. 209; 33 L. J. Ex. 
167, 325.) Upon a declaration against a aide charging a breach by not, 
carrying and delivering the goods, whereby they were wholly lost to the 
plaintiff, the plaintiff is entitled to recover upon proof of a delay in the 
delivery. (Raphael v. Pickford, 5 M. & G. 551; see “ Carriers,” ante, p. 
124. See also Hoare v. Lee, 5 C. B. 754.) Where the defendant in an action 
of slander pleaded a multifarious plea of justification setting forth several 
distinct @efences, and succeeded in proving one, but failed in the others, he 
was held entitled to the verdict on the whole plea, but to the costs only of 
the part on which he succeeded, and the issue was held not divisible in 
favour of the plaintiff, because the seventy-fifth section applies only to cases 
where the pleading answers in part the previous pleading, and might have 
been properly limited to that part. (Reynolds v. Harris, 3 C. B. N.S. 267; 
28 L. J. C. P. 26, but see Biddulph v. Chamberlayne, 17 Q. B. 351.) 

Immaterial ayerments, whether in the declaration or any other pleading, 
which might be sfruck out without affecting the substance of the pleading, 
need not. be proved. (Williamson v. Allison, 2 East, 446; Wells v. Hup- 
kins, 5 M. & W.7; Buti v. Great Western Ry. Co., 11 C. B. 140; Forman 
v. Wright, Ib. 481; and see Taylor on Evidence, 5th ed. pp. 247, 255.) But 
if an issue be taken on a pleading which is wholly immaterial or bad in 
substance, every averment in it is required to be proved. 

When the question arises on demurrer, pleadings bad on the face of them 
are generally held not to be distributable; the rule being that a pleading 
(subsequent to the declaration) bad in part is bad altogether. Thus, a plea 
of accord and satisfaction showing omy a partial performance of the accord 
was held bad on demurrer, and not available as a defence pro tanto. (Gabriel 
v. Dresser, 15 C. B. 622.) And “a vast varicty of cases show that a plea 
not answering the whole that it professes to answer is bad in toto, whether 
it be pleaded 6 Various facts in one count, or to various counts, or as a 
ground of defence for various persons” (per Holroyd, J., in St. Germains 
v. Willan, 2 B. & C. 216, 221); as, a plea of the Statute of Limitations 
pleaded to two counts, to one of which it was inapplicable ( Webb v. Martin, 
1 Lev. 48) ; a plea of illegality addressed to several claims in an indebitatus 
count, to one of which it could be no defence (Lyne v. Siesfield, 1 V1. & N. 
278); a plea in abatement for the misjoinder of parties pleaded to several 
counts, to one of which it was inapplicable. (Phillips v. Claggett, 10 M.& W. 
102.) So, in an action for an irvegular or illegal execution of process, 
brought against the sheriff and the party who sued out the process, if the 
defendants join in a plea of justification which is insufficient as a defence 
by the party, it is bad as regards the sheriff also. (dadrews v. Morris, 1 
Q. B. 3, 17; see “ Process,” post, Chap. VI.) Soin an action of trespass 
for false imprisonment brought against a constable and a private person, a 
plea by them joiutly, if bad as to one is bad us to both. (edges v. Chap- 
man, 2 Bing. 523; see also Wms. Saund. 28 a; Steph. on Pl. 7th ed. 355 ; 
Trueman v. Hurst, 1 T. R. 40; Goodwin v. Cremer, 18 Q. B. 757; Aah v. 
Pouppeville, L. R. 3 Q. B. 86; 37 L. J. Q. B. 55; Chappell v. Davidson, 18 
C.B.194; 35 L.d.C. P. 225. But see Blagrave v. Bristol Waterworks Co., 
1H. & N. 369; as to which see Goldsmid vy. Hampton, 5 C. B. N.8., 94, 
103.) 

Demurrers_may be taken distributiyely when they are addressed to dis- 
tinct matters, some of which are sufficient in law and others not. (See “ De- 
murrer,” post, Chap. VII.) ‘ 


Issuable pleas.|\—An issuable plea is one which puts the merits of the 
cause in issue, either on the facts or the law, and upon which a decision on 
demurrer or by a jury would determine the action upon the merits (Mackay 
v. Wood, 7 M. W. 420,421; Zulueta v. Miller, 2 C. B. 895, 904); it 
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does not mean necessarily a good plea (Steele v. Harmer, 14 M. & W. 136, 
139); but a plea which has been already adjudged to be bad by the judg- 
ment of a Court is a non-issuable plea, and a party is not entitled to ques- 
tion such a decision after an undertaking to plead issuably (Beauclerk v. 
Hook. 20 L. J. Q. B. 485); 80 also a plea which is manifestly bad and 
frivolous (Brown v. Austin, 4 Dowl. 161; Humphreys v. Earl Waldegrave, 
6M. & W. 622; Millett v. Browne, 2 H. & N. 837) ; a plea in abatement is 
not an issuable plea, as a plea that the plaintiff is an alien enemy (Shepeler 
v. Durant, 14 C. B. 582) ; nor is a plea of the bankruptcy of one of several 
joint plaintiffs. (Staples v. Holdsworth, 4 Bing. N. C. 144.) But a plea of 
the bankruptcy of the defendant is an issuable plea (Serle v. Bradshaw, 2 
C. & M. 148) ; so is a plea of the bankruptcy of a sole plaintiff before ac- 
tion (Willis v. Hallett, 5 Bing. N. C. 465; and see Watkins v. Bensusan, 
9 M. & W. 422); anda plea of the Statute ot Limitations (Rucker v. Hannay, 
3 T. R. 124; Maddocks v. Holmes, 1 B. & P. 228); and a plea of tender 
(Noone v. Smith, 1 H. Bl. 369) ; and a plea in bar of defendant’s coverture 
(Burch v. Leake, 7 M.& G.377) ; and of the defendant’s infancy (Delafield v. 
Tanner, 5 Taunt. 856). A plea pleaded to several counts, which in substance 
applies to one of them only, is not issuable. (Parratt v. Goddard, 1 Dowl. 
N.S. 874.) A general demurrer is an issuable pleading (although a special 
demurrer was not so); and therefore a defendant does not now preclude 
himself from demurring by being put under terms to plead issuably. If 
the defendant, being under terms to plead issuably, pleads a non-issuable 
plea, either alone or with others, the plaintiff may treat the plea or the 
whole of the pleas, if several, as a nullity, and sign judgment for want 
of a plea; but he waives the objection if he takes any subsequent step 
which recognizes the pleas, as obtaining time to reply (Stead v. Carey, 7 
M. & G. 616), or obtaming particulars of set-off (Sco/t v. Watson, 1 C. B. 
827; TVerbist v. De Keyser, 3 D. & La. 392) ; but the judgment cannot be 
signed before the time for pleading has expired. (Afacher vy. Billing, 1 C. M. 
& R. 577; Dakins v. Wagner, 3 Dow]. 535.) A defendant who is under 
terms to plead issuably is not justified in pleading a non-issuable plea by a 
judge’s order to plead several matters (ZZumphreys v. Earl Waldegrave, 6 
M. & W. 622), nor can it be supported by an affidavit of the defendant that 
it was pleaded bond fide. (Bateson v. Lee, 1 D. & L. 224.) 

See further as to iasuable pleas, 1 Chit. Pr. 12th ed. 247; Dixon’s Lushi’s 
Pr. 447. 


Pleading several matters.)—By the common Jaw the defendant was 
not allowed to plead more than one plea to the same part of the declaration, 
although he might plead several pleas when each answered a different part. 
So the plaintiff was confined to a single replication. (Steph. Pl. 7th ed. 328.) 
This strictness was first. relaxed in favour of the defendant by 4&5 Anne, c. 
16, 8. 4, which enabled him with leave of the Court to plead to the declara- 
tion as many several matters as he should think necessary. The same right 
has now been extended to the plaintiff in his replication, and to both parties 
in the subsequent pleadings, by the following enactments of the C. L. P. 
Act, 1852, and the rules of Hf. T. 1858. 

By the C L. P. Act, 1852, s. 81, “ The plaintiff in any action may by leave 
of the Court or a judge plead, in answer to the plea or the subsequent 
pleading of the defendant, as many several matters as he shall think neces- 
sary to sustain |iis action ; and the defendant in any action may, by leave of 
the Court or a judge, plead in answer to the declaration or other subsequent 
pleading of the plaintiff, as many several matters as he shall think necessary 
for his defence, upon an affidavit of the party making such application or 
his attorney, if required by the Court or a judge, to the effect that he is ad- 
vised and believes that he has just ground to traverse the several mattera 
proposed to be traversed by him, and that the several matters sought to be 
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pleaded as aforesaid by way of confession and avoidance, are respectively 
true in substance and in fact; provided that the costs of any issue, either 
of fact or law, shall follow the finding or judgment upon such issue, and 
be adjudged to the successful party, whatever may be the result of the other 
issue or issues.” 

By 8.83, “ All objections to the pleading of several pleas, replications, or 
subsequent pleadings or several avowries or cognizances, on the ground 
that they are founded on the same ground of answer or defence (see r. 2, 
T. T. 1853, infra), shall be heard upon the summons to plead several 
matters.” 

By s. 84, “The following pleas, or any two or more of them, may be pleaded 
together as of course, without leave of the Court or a judge; that is to 
say,— , 


A plea denying any contract or debt alleged in the declaration. 

A plea of tender as to part. 

A plea of the Statute of Limitations. 

Set-off. 

Bankruptcy of the defendant. 

Discharge under an Insolvent Act. 

Plené administrayvit. 

Plené admiuistravit preter. 

Infancy. 

Coverture. 

Payment. 

Accord and satisfaction. 

Release. 

Not guilty. 

A denial that the property, an injury to which is complained of, is the 

plaintiff's. 

Leave and licence. 

Son assault demesne. 
And any other pleas which the judges of the superior Courts, or any eight 
or more of them, of whom the chief judges of the said Courts shall be 
three, shall, by any rule or order to be from time to time by them made in 
term or vacation, order or direct.” 

No other pleas have been added to the above list. 

By 8. 86, “‘ Except, in the cases herein specifically provided for, if cither 
party plead several pleas, replications, avowries, cognizances, or other plead- 
ings, without leave of the Court ora judge, the opposite party shall be at 
liberty to sign judgment ; provided that such judgment may be set uside by 
the Court or a judge, upon an affidavit of merits, and such terms ag to costs 
and otherwise as they or he may think fit.” (See J/arvey v. Hamilton, 4 Ex. 
43.) 
The necessity for obtaining leave to plead several matters does not arise 
when no two or more pleas, or no pleas except those mentioned in s. 84, 
are pleaded to the same part of the declaration or debt or cause of ac- 
tion (Archer v. Garrard, 3M. & W. 63; 1 Chit. Pr. 12th ed. 279, 286) ; 
nor where several defendants sever in pleading, and cach pleads only such 
plea or pleas as he alone might plead without leave. (Cazneau v. Morrice, 
25 L. J. Q. B. 126.) 

It is further provided by r. 2, T. T. 1853, that “ Several pleas, replications, 
or subsequent pleadings, or several avowries or cognizances, founded on the 
same ground of answer or defence, shall not be allowed ; provided that, on 
an objection taken before the judge on a summons to plead several matters 
on the ground of such pleadings being in violation of this rule, the Court or 
the judge may allow such pleadings founded on the same ground of answer 
or defence as may appear to such Court or judge to be proper for the deter- 
mining the real question in controversy between the parties on its merits, 
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subject to such terms, as to costs and otherwise, as the Court or judge may 
think fit.” By r.8, ‘* When no such rule has been made as to costs, and on 
the trial there is more than one pleading founded on the same ground of 
anewer or defence, and the judge shall, at the trial, certify to that effect on 
the record, the party so pleading shall be liable for all costs occasioned by 
such pleading, in respect of which he has failed to establish a distinct ground 
of answer, or defence, including those of the evidence as well as those of 
the pleading.” 

The words used in the repealed r. 5, H. T. 4 Will. IV., were “one and 
the same principal matter,” for which the above expression, “ same ground 
of answer or defence,” has been substituted ; in the same way as with refer- 
ence to declarations in r. 1, the words “the same cause of action’’ are 
substituted for “ subject-matter of complaint ;”’ so that where a single state 
of facts prc several legal results, the latter may be made the ground 
of several counts, pleas, etc., without a violation of the rules ; and the Court * 
or a judge has a discretion to allow even a violation of the rules when it * 
appears necessary for determining the real question in controversy on its 
merits. Where there is a reasonable doubt whether the pleas are founded 
on the same ground, they will be allowed together ; lest otherwise the de- ° 
fendant should be deprived of his defence. (Shropshire Union Ry. Co. v. 
Anderson, 3 Ex. 401, 405.) 

The following are instances of pleas which the Courts have refused_to 
allow to be pleaded together :— 

Pleas of the general Tesie with special pleas of matter which might be 
proved under the general issue (Norton v. Scholefield, 1 Dow]. N. S. 638 ; 
Matthews v. Matthews, 7 C. B. 1024); and in actions on the indebitatus 
counts the plea of nunguam indebitatus, with a plea setting up the pen- 
dency of a special contract (Gardner v. Alerander, 3 Dow). 146); in an | 
action by a railway company for calls, nunquam indebitatus, with pleas that 
the defendant was not a proprietor, and that notice of the calls was not 
given ; the company being bound to prove these facts under the general 
issue (London and Brighton Ry. Co. v. Wilson, 6 Bing. N. C. 138) ; to an. 
action on a policy non asswmpsit and a special plea setting up the terms of 
a@ memorandum annexed to the policy (Heath v. Durant, 12 M. & W. 
438) ; a plea of the general issue “ by statute,” together with a special 
plea amounting to the general issue at common law (Ross v. Clifton, 11 
A. & E. 631 ; Legge v. Boyd, 1 M. & G. 898; but see Langford v. Woods, 
7M. & G. 628, and see post, Chap. VI.); in an action for malicious prosecu- 
tion, not guilty, and a special plea of an absence of probable cause (Cotton 
v. Browne, 3 A. & EF. 312); in an action for polluting plaintiff’s well, not 
guilty, and a plea denying that the water was polluted (Norton v. Schole- 
field, 9 M. & W. 665) ; in an action of libel, a plea of the general issue, 
with a special plea of circumstances showing that it was privileged. (Lucan , 
v. Smith, 1 H. & N. 481, 26 L. J. Ex. 94.) 

Pleas substantially founded on the same ground, thongh varied in state-; 
ment, are objectionable ; thus, four pleas, each amounting to an allegation 
of the same fraud, only stating it with various circumstances, were disal- | 
lowed. (Reid v. Rew, 2 Dow). N.S. 543.) 

Also, whenever the statement in one plea is included in the wider state- - 
ment of another, they are considered as founded on the same ground., 
(Thomson v. Bradbury, 1 Bing. N. C. 326.) As in an action on a bill, a 
plea that the bill was not duly irae a and a plea traversing the acceptance. . 
(Dawson v. Macdonald, 2 M. & W. 26.) So in an action for infringement 
of a patent, pleas to the whole patent, with pleas of the same matter to the 
undisclaimed part of the patent (Clark v. Kenrick, 1 D. & L. 392) ; ora plea 
that the patent was not a new manufacture, with a plea that it was not an 
invention in respect of which a patent could be granted (Walton v. Bate- | 
man, 3 M. & G. 773) ; or a plea that the plaintiff was not the first inventor, : 


mo « 
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with pleas that other persons were the first inventors; but a plea that the 
invention was not new was allowed together with a plea that. part of the 
invention was not new, because the invention collectively might be new, 
though parts of it were not. (Bentley v. Keighley, 6 M. & G. 1089.) In 
trover by the assignees of a bankrupt, the plen of not possessed, and a plea 
that the goods were taken in execution without notice of a prior act of 
bankruptcy, were not allowed tovether, beenuse the latter was contained in 
the former. (Zurquand v. Hawtrey, 9 M.& W. 727.) lnactions of treapass, 
pleas that the close is not the plaintiff's, and fiberum tenementum, and a 
justification under a jus terti?, are allowed together (Morse v. Apperley, 
6M. & W. 1145; Slocombe v. Lyall, 6 Ex. 119); although under the first 
the defendant might prove both the other defences. (Jones v. Chapman, 
2 Kix. 803.) 

The Court or a judge, in the exercise of their diccretion, would not 
formerly allow any pleas to be pleaded together which were grossly repug- 
nant and inconsistent ; but at present this objection is substantially limited 
to not allowing any other pleas to be pleaded to the same parts of the de- 
claration with a plea of tender (Maclellan v. Howard, 4 T. R. 198; Orgill 
v. Kemshead, + Taunt. 459; see “ Tender,” post); or payment into Court 
(Thompson v. Jackson, 1 M. & G. 242; Mart v. Denny, 1 H. & N. 609; 
Gales v. Holland, 7 E. & B. 3386; O Brien v. Clement, 15 M. & W. 
435, see “ Payment into Court,” post); and to not allowing together such 
pleas as would produce an incongruity on the record. (See 1 Chit. Pr. 12th 
ed. p. 282 ) 

In an action against an executor, the defendant has been allowed to plead 
ne unques executor and plene administrarit. (Tyson v. Rendall, 19 L. J. Q. 
B. 431.) A defendant, sued as a member of a company, may plead that he 
was not a member of the company, with a plea of payment. (Phillipson v. 
Tempest, 1 D. & L. 209.) 

In replevin, a defendant was allowed to plead two avowrics, justifying 
under different and inconsistent titles. (Zrans vy. Daries, 8 A, & E. 362.) 

Formerly pleas in bar and pleas in bar to the further maintenance of the 
action were not allowed to be pleaded together; but now by rv. 22, T. 
T. 1853, “a plea containing a defence arising after the commencement of 
the action may be pleaded together with pleas of defences arising before the 
commencement of the action ; provided that the plaintiff may confess such 
plea, and thereupon shall be entitled to the costs of the cause up to the 
time of the pleading such first-mentioned plea.’ But this, by r. 23, does 
not apply to the case of such plea pleaded by one or more only out of 
several defendants. (Sce post, p. +452 7.) 

Leave will be refused to plead manifestly bad or immaterial pleas 
(London and Brighton Ry. Co. v. Wilson, 6 Bing. N.C. 143; Murray vy. 
Boucher, 9 Dowl. 537); as a plea of the defendant’s bankruptcy in an 
action against him as the public officer of a company (Slerard v. Dunn, 11 
M.& W. 63); but not if there be any reasonable doubt on the subject. 
(Bulley v. Foulkes, 7 Dow). 839; Bailry v. Cathrey, 1 Dow). N.S. 456.) 
Leave will also be refused to plead pleas which, though not bad or imma- 
terial on the face of them, are in fact beside the merits, and only pleaded 
to embarrass the opponent. (Gully vy. Bp. Exeter, 4 Bing. 525; & Th. 42 ; 
and see London and Brighton Ry. Co.v. Wilson, 6 Bing. N.C. 137; Cooling 
v. Gt. Northern Ry. Co., 16 Q. B. 486; South-Kustern Ry. Co. vy. Hebble- 
white, 12 A. & E. 497.) 

A plaintiff has been allowed to plead a special replication, together 
with a general denial of the plea, although it does not raise a distinct 
defence, where tHe special replication enablos the defendant to raise the 
question in dispute by demurrer. (Williams v. African Steam Navigation 
Co..1 H.& N. 19.) 

A new assignment and a replication to the same plea, when admissible, 
may be pleaded together without leave. 

Bee further as to pleading scveral pleas, 1 Chit. Pr. 12th ed. p. 278. 
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Order of Pleas in bgr.J—There is no rule or uniform practice as to the 
odorata aoe pleas in bar on the record; but there is a natural 
order which in well-drawn pleadings is generally observed, subject to such 
modifications as the circumstances of each particular case may render ex- 


pedient. Thus, traverses are placed before pleas in confession and avoid- 
ance; the gencralissue bein eade rst and then specilic traverses in 
tiie 2 1e allegations denied. f pleas in confession and avoidance 


those Justilication or excuse are placed before those in satisfaction 
or Ssh arg? 5 but the most’comition pleas, as The statute of Limitations, 


d licence, pa ccord and satisfaction, or releaEt, are trequentl y 
prorter Bette in orc eciat ones; Netcol which is in the nature of a cross: 
adhions Te pMeed atta The aore direct answers to the plaintiff's claim 
Payment into Court is generally pleaded last, as an issue is seldom raised 
upon it (at least, when it is pleaded to an indebifatus count). Where there 
are several counts, if the same general issue is applicable to more than one 
of them, it is usually pleaded first to all those to which it will apply ; anc 
after that, the traverses and pleas in confession and avoidance to the par 
ticular counts in their order. But if there is any other plea applicable 
to the whole or to several counts of the declaration, as payment, release, etc. 
it should be pleaded once for all (either before or after the more limite: 
pleas according to its character) ; and the same plea should not be unneces 
sarily repeated to different parts of the declaration. Equitable pleas ar 
generally placed after legal defences; and when a defsndant pionds and de 
murs, either to the same or to different parts of the record, all the pleas ar 
most frequently placed first. 


Abstract of pleat.) In order to obtain leave to plead several matters 
an ‘abstract of the proposed pleas has to be served with the summons am 
laid before the judge. This is usually drawn by counsel or pleader o1 
settling the pleas. Care must be taken that it represents the substanc 
of the pleas correctly, as otherwise they would be pleaded without leave 
and the plaintiff might sign judgment. (2Zil/s v. Haymen, 2 Ex. 323 
Flight v. Smale, 4 C. B. 766; Holliday v. Bohn, 3 Sc. N. R. 496; Will 
v. Robinson, 5 Ex. 302; Cork and Bandon Ry. Co. v. Goode, 13 C. B. 618 
Gahardi v. Harmer, 3 Ex. 239.) The defendant is not bound to plead all 
the pleas allowed ; and he may limit to part of the declaration a plea which 
he has obtained leave to plead to the whole. (Fryer v. Andrews, 1 Ex. 471; 
see 1 Chit. Pr. 12th ed. 289.) 





7 weer, J—See C.L. P. Act, 1852, s. 80; and 
see post, Chap. VIT, ® Demurrer.” 

Amendmeut of pleas.J—As to amendment of pleas and as to adding and 
withdraw ens, see 1 Chit. Pr. 12th ed. 297; and see post, Chap. VI, 


a telinguishiment of plea ” 
a ae + Tie, 


Particulars of pleas.|—Particulars of pleas are sometimes ordered upon 
apptication of the plaintiff, see Marshall vy. Emperor Life Ass. Soc., L. 
R.1Q. B. 35; and this is frequently done at Chambers where a plea of 
fraud is pleaded in general terms. In some actions the defendant is re- 
quired by statute to deliver particulars with his pleas; as in actions for 
the infringement of letters patent, the defendant on pleading thereto 
must deliver with his pleas particulars of the objections on which he 
means to rely. (15 & 16 Vict. c. 83, 8. 41, see post, “‘ Patents.”) So in an 
action for infringing a copyright the defendant on pleading must give a no- 
tice of objections. (5 &6 Vict. c. 45, s. 16, see post, “ Copyright.) 

“ With every plca of set-off containing claims of a similar nature as those 
in respect. of which a plaintiff is required to deliver particulars (see ante, 

65), the defendant shall in like manner deliver particulars of his set-off.” 
(R. 19, H. T. 1853, see post, * Set-off.’) 
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Commencement of a Second Plea in Bar (C. L. P. Act, 1852, 
s. 67, Sched. B. 35; see ante, p. 441). 


2. And for a second plea the defendant says [here state the sub. 
stance of the plea]. 


Plea to one of several Counts (a). 
In the ——. 








The day of ——, a. D. : 

F. 1. The defendant, by G. H. his attorney [or in person], as 
ats. i the first [or second, or as the case may be} count of the 
B. ) declaration, says (here state the substance of the plea, limiting 
it to the count pleaded to). 

2. And for a second plea the defendant (4), as to the first [or se- 
cond or as the case may be] count of the declaration, says [here state 
the substance of the plea, limiting it to the count pleaded to]. 


Plea to a part of an Indehitatus Count (specifying the amount 
pleaded to) and Plea to the Residue (a). 


In the ——. 








The —— day of , A.D. : 
FF. 1. The defendant, by G. H. his attorney [or in person], as 





ats. >to £ , parcel of the money claimed, says [here state the 
B. J) xubstance of the plea, limiting it to the part, which may be 
referred to throughout the body of the plea us the claim herein 
pleaded to]. 


(a) The defendant must answer the whole declaration, cither by one plea 
to the whole, or by several pleas to several parts of the declaration where it 
is divisible. If any count of the declaration, or any part of any count of the 
declaration, forming a distinct cause of action, is left unanswered, the plaintiff 
may sign judgment for want of a plea as to that count or part of a count. 
(1 Wms. Saund. 28 a (3); 1 Chit. Pr. 12th ed. 292.) A plea to one of several 
counts orto part of a count must be expressly limited in the commencement 
to the count or part to which it is pleaded ; and if not so linnted, it is taken 
to be pleaded to the whole declaration. 

Every plea must in substance answer the whole matter to which it is 
pleaded ; and if it does not give a sufficient answer to the whole, it is bad 
in substance, and the plaintiff may demur, but he cannot in that case sign 
judgment for the matter insufficiently answered. (1 Wins. Saund. 28 a (3) ; 
Thomas v. Heathorn, 2B. & C. 477; Eddison y. Pigram, 16 M. & W. 137; 
Ash v. Pouppeville, L. R. 3 Q.B. 86; 37 L. J.Q. B. 535.) 

(d) By the C. L. P. Act, 1852, 8. 67 (cited anfe, p. 433,) every plea shall 
be written in a separate paragraph, and numbered. Where there are se- 
veral pleas it is usual in practice both to state the number in the body of 
the plea, and also to number the pleas with figures in the margin as above. 
It should be remembered that the number of the plea only marks its place 
in the numerical succession of the pleas, without any reference to the 
matter to which it is pleaded. Hence it is ambiguous to say, as is some- 
times done, “ for a gecond, third, etc., plea to the first, second, etc., count,” 
for the plea may be the first plea to the count to which it is pleaded, whilst 
it is the second, third, or fourth, etc., plea in the order of succession. This 
ambiguity is avoided by the form given above, which interposes the words 
“the defendant” between the number of the plea and the statement of what 
it is pleaded to. 
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2. And for a second plea the defendant, as to the residue of the 
money claimed says [here state the substance of the plea, limiting it to 
the part as above. If it is required to plead separately to other 
parts of the claim, plead the second or other plea as to £ , other 
parcel of the money claimed, and plead a third or other plea as to 
the residue of the money claimed]. 

A like form: Rhodes v. Turner, 3 Ex. 607. 





Plea to a Part of an Indebitatus Count (ercepting the Amount 
not pleaded to), and Plea to the Part excepted. 
In the ; 











The day of , A.D. ——. 
F. 1. The defendant, by G. H. his attorney [or in person], 
ats. pexcept as to £-——, parcel of the money claimed, says [here 
B. ) state the substance of the plea, limiting it to the part, which 
may be referred to as the claim herein pleaded to]. 

2. And for a second plea the defendant, as to the said £ , 
parcel of the money: claimed, says [here state the substance of the 
plea, limiting it to the part as above}. 

Plea to part of a claim under an indebitatus count which accrued 
due before a certain event: see the eleventh plea in Sprye v. Porter, 
7H. & B. 58; 26 L. J. Q. B. 67. 

Plea to a particular claim in an indebitatus count, except as to 
a sum parcel thereof: Lofft v. Dennis, 1 KH. & E.474; 28 L. J. Q. B. 
168. 





Pleas to particular Breaches assigned. 
In the ——. 











The day of , A.D. 
F. ; 1. The defendant, by G. H. his attorney [or in person], 





ats. }as to [ur as to so much of the count as relates to} the 
B. J breach first [or secondly, or as the case may he] above assigned, 
says [here stute the substance of the plea, limiting it to the breach 
pleaded fo]. : 

2. And for a second plea the defendant, as to [or as to so much 
of the count as relates to] the breach first [or secondly, or 
thirdly, or as the case may be} above assigned, says [here state the 
substance of the plea, limiting it to the breach pleaded to}. 

Plea as to so much of a breach as relates to matters before a cer- 
tain time: see Winstone v. Linn, 1 B. & C. 460. 





Plea to part of a Special Count, and Plea to the Residue (a). 
In the : 











The day of , A.D. —, 
F. 1. The defendant, by G. H. his attorney [or in person], 
ats. >as to so much of the declaration (or first or other count] as 
B. ) alleges that (ov, as charges the defendant with, or as relates 





(a) It is sometimes doubtful whether a particular allegation in the decla- 
tion is or is not material, and therefore traversable, and it may be thought 
advisable to traverse it in order to avoid the risk of admitting it on the 
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to, here state the part pleaded to] says [here state the substance 
of the plea, limiting it to the part pleaded to, which may he done by 
referring to that part as the cause [or causes] of action herein 


pleaded to]. 


2. And for a second plea the defendant, as to the residue of the 
declaration [or firat 07 other count], says [here state the substance 
of the plea, limiting it to the part as above]. 


Plea as to two sums of Money claimed under different Counts, 
identifying them. 


In the ——. 











The day of , A.D. 
F. 1. The defendant, by G@. HZ. his attorney [or in person], 
ats. }as to the first count of the declaration, and as to £——, parcel 
B. j of the money claimed under the second count of the declara- 
tion, says that the money claimed under the first count is the same 
identical £ asthe said £ parcel of the money claimed under 
the second count, and that [here state the substance of the plea, 
limiting it to the matters plraded tv}. 
A like form: Bittleston vy. Timmis, 1 C. B. 389. 








Plea repeating what has been pleaded ina former Plea by 
reference thereto (a). 


And for a plea the defendant as to There state the part of the 
elaimor the count to whieh the plea is pleaded}, repeats the several 
allegations contained in the plea fexcept so much thereof as 
alleges ur relates to, efc., stating unything not intended to be re- 
peated’ and says that they are respectively true in substance and 
fact ; and the defendant further says that [Aere state the additional 
matter of defence}. 

See like forms: Hammond v. Dayson, 15 M. & W. 373; Shand 
v. Sunderson, 4 H. & N. 381; 28 L.. Ex. 278; Wanning v. Phelps, 
10 Ex. 59; Morant vy. Chamberlain, 0H. & N. dbs: 801. od. fs 
299, 303; Lewis v. Great Western Ry. Co.. 5 H. & N. 867, 868; 
Card v. Carr, 1 C. B. N.S. 197. 








record. In such case the following form of commencement may be used in 
the plea :—“ As to so much of the alleged cause of action as depends upon 
the allegation that | here alate the allegation traversed | anys that”? [here tra- 
verse the allegation), As to traverses of such allegations, see Cutts v. Sur- 
ridge, 9 Q.B. 1015; Tallis vy. Tallis, 1 EL & BB. 897 n. ta). 

(a) This form will be found usefulin actions on bills of exchange bet weon 
remote parties, where a long statement of facts forms the principal ground 
for several distinct defences, and in ot her cases where it Is necessary to repeat 
the same facts as parts of different pleas. (See post, Chap. VI, “ Common,’’ 


8 are sometimes algo, for the snke of brevity, limited at the com- 
mencement by reference to former pleas, thus, “ And for a [second] plea 
the defendant, as to the same causes of action to which the [first] plea is 
pleaded, says,” ete. This form of commencement is objectionable, and 
should not be used Without sufficient cause, as it makes it necessary to refer 
to previous pleas to ascertain what the particular plea is pleaded to, and in 
case of a demurrer may encumber the demurrer-book with irrelevant matter. 
(See r. 17, H. T. 1853.) 
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Plea repeating an Agreement set out in a former Plea, 


And for a —— plea the defendant says that by an agreement 
made by and between the plaintiff and the defendant, it was agreed 
and provided as in the plea mentioned; and the defendant 
further says that [here state the additional matter of defence] ; see 
Thorburn v. Barnes, L. R. 2 C. P. 384, 388. 





Plea by one of several Defendants (a). 
In the ——. 





The day of ——, 4.D. ——. 
F. and another [o7 others] (4) 1. The defendant, E. F., by G. H. 
ats. his attorney [or in person], says 
B. [here state the substance of the plea}. 
2. And for a second plea the defendant E. F. says [here state 
the substance of the RA 





Plea by an infant Defendant who defends by Guardian (see 
ante, p. 6). 
In the ——. 





The day of ——, a.D. ——. 
F. The defendant, by G. H., who is admitted by the Court 
ats. ber as the guardian of the defendant to defend for him, he 
B. J being an infant within the age of twenty-one years, says [here 
state the substance of the plea}. 


Plea by Husband and Wife sued jointly (c). 
In the ——. 








The day of ——, a.p. 


The defendants, by H. K. their attorney [or in 
person ], say [here state the substance of the plea]. 


(a) Several defendants may, at their discretion, either join in one defence , 
and plead joiutly, or sever in their defences and plead distinct pleas. Thus 
one may plead in abatement, another in bar, and a third may demur. Single 
pleas by several defendants are not several pleas, requiring leave of the Court, 
either for the purposes of costs or other purposes. (Cazneau v. Morrice, 25 - 
L.J.Q.B.126.) If several defendants join in a defence which upon the face 4 
of it is a sufficient justification for one, but no justification for the others, 
the plea is bad as to all. (Wm. Saund. 28 a.) In such case, therefore, it is, 
necessary for the defendant who has a justification to sever in his defence + 
from the others. (See anfe, p. 440; and “ Process,” post, Chap. VI.) De- 
fondants may sever at any stage of the proceedings, but when they have 
once done so they must continue to plead separately. (See as to pleas by ‘ 
several defendants, 1 Chit. Pl. 7th ed. 592.) 

(6) This is the title of the cause, and should not be altered, although the 
particular defendant pleading alone does not happen to be that one who 
gives his name tothe cause as being the first named on the record. 

(c) A married woinan cannot appoint an attorney, but where a husband; 
and wife sue or are sued jointly, the husband may appoint an attorney for| ‘ 
both. A married woman sued alone must appear in person, and may then | : 
plead her coverture in abatement ; or if the action is founded upon a con- | 
tract made during coverture, the coverture may be pleaded in bar. (See ° 
ante, p. 6.) 
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Plea by an Executor or Administrator. 


In the ——. 
The —— day of ——, a.p. 


F. 
executor, etc. (a) The defendant, by 7. X. his attorney [or in per- 
ats. son], says [here state the substance of the plea]. 
B. 
Plea in Abatement (b). 


The —— day of 


In the ——. 





9 A.D. ee 


F. The defendant, by G. H. his attorney [or in person], prays 
ats. >}judgment of the writ and declaration herein, and that the same 
B. ) may be quashed, because he says [here state the substance of 


the plea, and conclude :| and this the defendant is ready to verify ; 
wherefore he prays judgment of the said writ and declaration, and 
that the same may be quashed, ete. [.4 plea in abatement, like a 
plea tn bar, may be pleaded to some counts only of the declaration, or 
toasum parcel of an indebitatus count: in such cases it must be 
limited in the commencement, asin the forms ante, p. 446 ; (Powell 
v. Fullerton, 2 B. & P. 420; Rhodes y. Turner, 3 Bs. 607). | 


Plea of Matter of Esxtoppel (5). 


The day of ——, a.D. ——. 
F. The defendant, by G. H. his attorney [ur in person}, says 


In the ——. 





ats. >that the plaintiff ought not to be admitted to say [here state 

B. J the allegation or matter to which the estoppel applies|, because 
he says [here state the matter of estoppel, and conclude :| and this 
the defendant is ready to verify ; wherefore he prays judgment if 
the plaintiff ought to be admitted against his own acknowledgment 
[or deed, or whatever the matter of estoppel may be] to say that [here 
repeat the allegation or matter to which the estoppel applies]. 


Plea on Equitable Grounds (c). 
The —— day of 


In the ——. 





9 A.D. saeco 


Fr The defendant oF G. H. his attorney [or im person), for 
ats. ¢ defence on equitable grounds, says [here state the substance 
B. ) of the plea}. 


(a) The character_in which the party sues or is sued should be stated in 
the marginal titlé of the pleading. 

(b) The better opinion seems to be that pleas in abatement are not within 
the sects. 66, 67, of the C. L. P. Act, 1852, and consequently that the 
formal commencement and conclusion should still be preserved. (Chit. 
Forms, 10th ed. 447 n. (6).) Pleas and replications in estoppel are also still 
pleaded with a fornfal commencement and conclusion. 

As to the nature of pleas in abatement, see “ Abatement,” post, p. 468. 

(c) The C. L. P. Act, 1854, 8. 83, which allows equitable defences to be 

pleaded, provides “ that such plea shall begin with the words ‘ for defence on 
\ equitable grounds,’ or words to the like effect.” a aaa 
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Plea in Bar to the further Maintenance of the Action (d). 


A. plea in bar to the further maintenance commences and concludes 
in the ordinary form, without any formal commencement or conclu- 
sion. (See Gresty v. Gibson, L. R. 1 Ex. 112; 35 L. J. Ex. 74; 
Brooks v. Jennings, L. R. 1 C. P. 476.) The body of the plea must 
show that the defence arose after action, orit will be deemed to havea 
arisen before. (C. L. P. Act, 1852, s. 68, infra.) 


Plea Puis Darrein Continuance. (See p. 450, n (d).) 
In the ——. 








The day of , A.D. ———. 
F. The defendant by G. H. his attorney [or in person], says 
ats. ¢ that after the last pleading in this action [here state the 
B. ) substance of the al 


Plea Puis Darrein Continuance at Nisi Prius,in a Town Cause. 


In the 











The 





day of , AD. ——. 
F. And now at this day, before the Right Honourable ; 
ats. >her Majesty's Chief Justice, assigned to hold Pleas in her 
B. ) Court of Queen’s Bench [or Common Pleas, or in the Ex- 


(d) Pleading defences which have arisen after the commencement of the suit 
and pleas puis darrein continuance. |—Throughout the ordinary pleadings 
in an action the rights of fie parties are considered to remain the same as 
they were at the commencement. If they are subsequently altered, the new 
matter must be pleaded by the party desirous of obtaining’the benefit of it. 
(Rundle v. Little, 6 Q. B. 174, 178.) Thus, payment after the commence-' 
ment of the action cannot be proved even in mutigation of damages without 
a plea to that effect. (£0.; Nosofti v. Page, 10 C. B. 643; see such plea, ' 
Cook v. Hopewell, 11 Ex. 555; and Chap. V, ‘‘ Payment.”) Any plea of a 
defence arising after the commencement of the action, from which time costs 
constitute a part of the damages, must answer the costs or it would be bad, 
unless limited at the commencement so as to except the costs. (Goodin v. : 
Cremer, 18 Q. B. 757; Ash v. Pouppeville, L. R.3Q. B. 86 ; 37 L. J. Q.B. 
55.) And a plea so generally pleaded as to answer the costs could be sup- 
ported only by evidence of a payment, release, or other defence involving a 
satisfaction or discharge of the costs. (Thame v. Boast, 12 Q. B. 808 ; Cook 
v. Hopewell, 11 Ex. 555; 25 L. J. Ex. 71; see Tetley v. Wanless, L. R. 
2 Ex. 21, 24; 36 L. J. Ex. 25,27 (5) ; and see post, Chap. V, “D’ayment.” 

Formerly defence which arose after the commencement of the suit, if it’ : 
arose before plea, must have been pleaded formally in bar to the further 
maintenance of the action, with an allegation of actionem ulterius non ; 
and if after plea, then puis darrein continuance. (1 Chit. Pl. 7th ed. 688.) 

With respect to matter pleaded in bar to the further maintenance of the 
action, it is now provided by the C. L. P. Act, 1852, s. 68, that “ any defence | 
arising after the commencement. of any action shall be pleaded according to 
the fact, without any formal commencement or conclusion; and any plea 
which does not state whether the defence therein set up arose before or after ~ 
action shall be deemed to be a plea of matter arising before action.” It is}. 
enough if the plea discloses matter of defence which upon the face of it 
appears to have arisen after action, without an express allegation to that; 
effect, Brooks v. Jennings, L. R. 1 C0. P. 476; but the Court may amend , 
a plea by adding such allegation, if necessary. (Tetley v. Wanless, L. R.' 
2 Kx. 21, 24; 36 L. J. Ex. 25, 27 n. (5).) 
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_ +, the Chief Baron of the Court of Exchequer of our Lady 
the Queen, or if the trial is before a puisne judge, before Sir 
, one of the Judges of her Majesty's Court of Queen's Bench, 
or Common Pleas, or Barons of her Majesty's Court of Exchequer, 
in the absence and stead of the Right Honourable , the Chief 
Justice or Chief Baron of the said Court], comes the defendant by 
, esquire, his counsel, and says that after the last pleading in 
this action [here state the substance of the plea]. 














Pilea Puis Darrein Continuance at Nisi Prius, at the Assizes. 


In the ; 
The day of ,AD.——. 
F. ; And now at this day, before and , Justices of 

















ats. >our Lady the Queen, assigned to take the assizes in and for 

B. } the county of ——, comes the defendant by ——, esquire, his 
counsel, and says that after the last pleading in this action [heve 
state the substance of the plea}. 


Plea to Count against Garnishee. (R. G. M. V. 1854, Sched. 26.) 
See ante, p. 3-4. 


In the ——. 








The day of , A.D. ——. 
F. The said E. F.. by K. ZL. his attorney, says that he never 
ats. was indebted to the said G. Hf. as alleged [or plead such 
B. J) other defence or several defences as may be required, see 
© Attachment of Debt,” post, p. 49 4.} 


With respect to matters pleaded puis darrein continuaner, the practice of 
entering continuances has been abolished (sce now r. 31, 'T. ‘TL. 1853); but 
a plea pleaded at the same stage of the proecedings is still known by the 
former name. And by s. 69 of the C. L. P. Act, 1852, it 19 provided that 
“in cases in which a plen puts darrein continuance has heretofore been 
pleadable in banc or at Nisi Prius, the same defence may be pleaded, with an 
allegation that the matter arose after the last pleading ; and such plea may, 
when necessary, be pleaded at Nis Prius, between the 10th of August and 
2ith of October ; but no such plea shall be allowed unless accompanied by 
an affidavit that the matter thereof arose within eight days next before the 
pleading of such plea, or unless the Court or judge shall otherwise order.” 

A plea puis darrein continuance may be pleaded as of right (Todd v. Emly, 
(9M. & W. 606); and in such case it is a waiver of all pleas previously 
pleaded. (Dunn v. Hill, 11M. & W. 470; Wagner v. Imbrie, 6 Ex. 380.) 
So a plea puis darrein continuance after a demurrer operates as a refraxit 
of the demurrer. (Solomon v. Graham, 5 E. & B. 309 ; 24 L. J. Q. B. 332.) 

Formerly it was never allowed to plead a plea in bar of the further mains: 
tenance of the action, together with pleas in bar of the action generally. 
(Suckling v. Wilson, 4D. & L. 167; Gabardi vy. Harmer, 6 D.& L. 481.) 
But we have seen, ante, p. 444, that now by r. 22. T. T. 1853, “a plea 
containing a defence arising after the commencement of the action may be 
pleaded together with pleas or defences arising before the commencement 
of the action, provided that the plaintiff may confess such plea, and there- 
upon shall be entitled to the costs of the cause up to the time of the plead- 
ing such first-mentioned plea.” And by r. 23, T. T. 1853, “ When a plea 
is pleaded with an allegation that the matter of defence arose after the last 
pleading, the plaintiff shall be at liberty to confess such plea, and shall be 
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CoMMENCEMENTS OF REPLICATIONS (a). 


Replication taking or joining Issue. 
In the ——. 





The day of ——, a.D. ——. 


B. The plaintiff takes [or joins] issue upon the defendant's 
v. ;plea [or all the defendant’s pleas or first, second, and third 
fF. ) pleas, as the case may be’. 


entitled to the costs of the cause up to the time of pleading such plea ; pro- 
vided that this and the preceding rule shall not apply to the case of such 
plea pleaded by one or more only out of several defendants.” ~Upon a plea 
puis darrein continuance loaded, the plaintiff may now, therefore, confess 
the plea, and sign judgment for his costs under the above rules; and it is 
immaterial that the erg does not expressly allege that the matter of de- 
fence arose after the last pleading, if in substance it appears to have done 
20. (Howarth v. Brown, 1 H. & C. 694; 32 L. J. Ex. 99; Brooks v. 
Jennings, L. R. 1 C. P. 476.) The rule applies to a plea of the plaintiff's 
conviction of felony pleaded puis darrein continuance. (Barnett v. London 
and North-Western Ry. Co.,5 U1. & N.604; 29 L. J. Ex. 334.) The plaintiff 
may reply to the plea or demur, or, with leave of a judge, do both. (Prince 
v. Nicholson, 5 Taunt. 665; Hill v. Dunn, 11 M. & W. 470.) 

Instead of pleading puis darrein continuance by way of substitution for 
the former pleas, the defendant might now apply for leave to add the new 
defence as a plea in bar to the further maintenance. If the existing date 
of the pleas would lead to any inconsistency, the application should be to 
withdraw the previous pleas and plead de novo. This course was allowed 
by Willes, J., at Chambers, in Bateman v. The Contract Corporation 
Limited, 23rd March, 1866. 

As to the mode and time and place of pleading matter which has arisen 
after the last pleading, see further, 2 Chit. Pr. 12th ed. 919; and Chit. 
Forms, 10th ed. 478; where see also the form of affidavit required. 


(a) Replications and subsequent pleadings :—Title and date.|—The re. 
plication and siibsequent leans must be entitled of the proper Court, and 
of the day of the month and the year when the same was pleaded. (C. L. P. 
Act, 1852, s. 54; ante, p.1, n. (b).) They are also entitled in the cu.use by 


the insertion of the surnames of the parties in the margin, see ante, p. 433. 


Time for replying, els. —By C. L. P. Act, 1852, s. 53, ‘‘ Rules to reply and 
plead subsequent pleadings shall not be necessary, and instead thereof a 
notice shall be substituted requiring the opposite party to reply, rejoin, or 
as the case may be, within four days, otherwise judgment ; such notice to be 
delivered separately or indorsed on any pleading to which the opposite 
party is required to reply, rejoin, or as the case may be.” If this notice be 
not given, the opposite party (unless under terms to do so) is not bound to 
reply, rejoin, etc., within any specified time. (1 Chit. Pr. 12th ed. 300 ; see 
further as to time of replying, rejoining, etc., and as to obtaining further 
time, Jb.; and ante, p. 434.) 


Substance or mane of the replication, etc.|—The replication is the answer 
of the plaintiff to the defendant's plea. The replication, like the plea, either 
denies some material fact alleged in the plea, or, confessing the matters of 
fact alleged, states new matter which avoids their legal effect. 

The defendant may, in like manner, answer the replication by a rejoinder. 
And eo the pleadings proceed by rebutter, surrebutter, etc., until the parties 
arrive at an issue of fact, or, by a demurrer and joinder at any stage, at an 
issue of law. 
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By the C. L. P. Act, 1852, s. 77, “ A plaintiff shall be at liberty to tra- 
verse the whole of any plea, or subsequent pleading of the defendant by a 
general denial, or admitting some part or parts thereof to deny all the rest, 
or to deny any one or more allegations.” 

By s. 78,‘ A defendant shall be at liberty in like manner to deny the 
whole or part of a replication or subsequent pleading of the plaintiff.” 

By s. 79, “‘ Either party may plead, in answer to the plea or subsequent 
pleading of his adversary, that he joins issue thereon, which joinder of 
issue may be as follows, or to the like effect :— 

«The plaintiff joins issue upon the defendant’s first ” [etc., epecify- 
ing what or what part] “ plea.” 
“The defendant joins issue upon the plaintiff’s replication to the 
first” [ete., specifying what] ‘ plea.” 
And such form of joinder of issue shall be deemed to be a denial of the sub- 
stance of the plea or other subsequent pleading, and an issue thereon ; and 
in all cases where the plaintiff’s pleading is in denial of the pleading of the 
defendant, or some part of it, the plaintiff may add a joinder of issue for 
the defendant.” 

These three sections (77, 78, 79) have made a great alteration in the 
previous mode of replying, rejoining, etc. Before these enactments only one 
material averment in a pleading could, as a general rule, be traversed, with- 
out infringing the rule against duplicity in pleading. (Steph. Pl. 6th ed. 306.) 
The strictness of this rule was, indeed, obviated in some cases by the tech- 
nical device called the replication de injurid, whereby the whole of the 
facts stated in the plea were collecfively put in issue. (Crugate’s case, 
8 Co.67; Isaacv. Farrar, 1 M.& W.65.) But this replication was restricted 
to cases where the plea consisted of matter of excuse, and (except inthe limited 
form of de injurid absque residuo cause) where the excuse did not involve 
title or interest in land or goods, commandment or authority of the plaintiff, 
or matter of record; it was wholly inapplicable where the plea consisted of 
matter of satisfaction or discharge. The use of it was consequently often 
questionable and dangerous, as the great number of cases on the subject in 
the reports show. It has now become so entirely obsolete that the learn- 
ing concerning it is rendered wholly superfluous. Ali the advantages of 
this replication may now be obtained in every case at this stage of the 
pleadings, and a like advantage at all subsequent stages, by joining issue as 
provided by the above enactments. At the same time the issue under the 
new form of replication does not include any matters which could not have 
been separately traversed befure, as not forming a substantial part of the 
defence ; it only enables the party to put in issue collectively all the matters, 
any one of which he could previously have traversed separately. (Glover v. 
Dizon, 9 Ex. 159.) 

At any stage of the pleadings, whenever the party pleading has to reply, 
rejoin, etc., to a traverse properly taken, he must join issue upon it. (Steph. 
Pl. 7th ed. 212.) 

As to replying several matters, see ante, p. 441. A plaintiff has been 
allowed to plead a special replication together with a general traverse of the 
plea, though it does not raise a distinct defence, where the special replica- 
tion enables the defendant to raise the question in dispute by demurrer. 
(Williams y. African Steam Narigation Co., 1 H. & N. 19.) 

As to replying and demurring together, see C. L. P. Act, 1852, s. 80; 
post, Chap. VII, “‘ Demurrer.” 

It will be observed that the C. L. P. Act, 1852, uses the terms fake and 
join issuc indiffergntly; the one in the body of the Act, the other in the 
echedule; and in practice it is not unusual to join issue on traverses and to 
take issue on pleas in confession and avoidance. (Chit. Forma, 9th ed. 118, 
(6).) But this is an useless distinction (see 1 Smith L. C., 6th ed. 124) ; and it 
is better to adopt one or other expression only, and apply it to the whole of 
the pleas at once, as in the above form, particularly when some of them are 
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Commencement of a Second [or Third] Replication to the same 
Plea (a). 
. And for a second [or third, or as the case may be] replication to 
the defendant’s plea [or first or second plea, or as the case may be], 
the plaintiff says [here state the matter in answer to the plea]. 


Replication traversing the Plea in Terms or answering it by new 
Matter in Confession and Avoidance. 
In the ——. 
The day of ——, a.D. ——. 


=i The plaintiff, as to the defendant’s —— plea says [here 
F state the matter in answer to the plea). 








Replication to Part of a Plea. 
In the ——. 








The —— day of , A.D. 
B. The plaintiff, as to so much of the defendant’s plea [or 





v. ? plea} as relates to [or as alleges that, here state the part replied 
F. J) to} takes [or joins] issue thereon [or says, as the case may 


Replication expressly admitting Part of the Plea. 
In the ——. 








The day of ——, a.D. ——. 
B. The plaintiff, as to the defendant’s plea, admits so 
v. >much thereof as [here state the part admitted in the terms of 
F. J) the plea), and for a replication in this behalf says [here state 


the substance of the replication]. 


Replications in an Action by Husband and Wife with a Count by 
Husband alone. (See C. L. P. Act, 1852, s. 40.) 


In the ——. 











The day of , A.D. ; 
B. and _ The plaintiffs, as to the defendant's plea, say 





v. [here state the matter of the replication to the plea to 
G. the count at the surt of both plaintiffs |. 
And the plaintiff A. B. as to the defendant’s plea says [here 
state the matter of the replication to the plea to the count at the suit 
of the husband alone]. 





traverses and others pleas in confession and avoidance intermixed. By this 
means the issucs willbe preserved in the same order as the pleas, which is 
more convenient in framing the postea and throughout the proceedings. 
The course sometimes adopted of first joining issue on the first, third, and 
last pleas, and then taking issue on the second, fourth, etc., pleas, may lead 
to confusion. 

(a) It is not usual to number replications in the margin, but if several ' 
replications are pleaded to the same plea, the second and subsequent ones 
should be numbered at the commencement, as above, with reference to the 
particular plea to which they are addressed. 
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Replication to a Plea in Abatement. 
In the ——. 
The day of , 4.D. 
B. The plaintiff says that the said writ and declaration ought 








v. }notto be quashed, because he says [here state the denial in the 

F. ) terms of the plea traversed, or the new matter tf in confession 
and avoidance, see forms, post, and conclude, of the replication ts by 
way of traverse :| and this the plaintiff prays may be ss bead of by 
the country [or ifthe answer be by way of confession and avoidance, 
and this the plaintiff is ready to verify ; wherefore he prays judg- 
ment if the said writ and declaration ought to be quashed]. 


Replication to a Plea of Matter of Estoppel. 


In the ——. 
The day of ——, a.D. ——. 
B. The plaintiff, as to the defendant's plea, says that the 








v. > plaintiff ought to be permitted to say [here state the allega- 

F. ) tion or matter to which the plea is pleaded|, because he says 
[here state the matter of the replication, and if the replication is a 
traverse conclude] and of this the plaintiff puts himself upon the 
country ; [ur if the replication ts by iéay of confession and avoidance 
conclude thus: and this the plaintiff’ is ready to verify ; wherefore 
he prays judgment that he ought to be permitted to say here re- 
peut the allegation or matter to which the plea 1s pleaded. ] 


Replication of Matter of Estoppel. 
In the —. 








The day of , A.D. : 
B. The plaintiff, as to the defendant’s bias says, that the 








v. >defendant ought not to be admitted to plead the said plea, be- 

F. Jcause he says [here state the mutter of estoppel, and con- 
clude: | and this the plaintiff is ready to verify ; wherefore he prays 
judgment if the defendant ought to be admitted against his own 
acknowledgment [or deed, or whatever the matter of estuppel may 
be} to plead the said lea. 

Rejoinder to replication of matter of estoppel: Doe v. Wright, 10 
A. & E. 763; Darlington v. Pritchard, 4 Si & G. 783, 787. 





Replication on Equitable Grounds (a). 
In the ——. 








The day of , A.D. ——. 
B. : The plaintiff, as to the defendant's plea for replication 





v. ?¢ on equitable grounds, says [here state the substance of the re- 
F. ) plication. ] 


(a) The C. L. P. Act, 1854, 8. 85, enacts that “The plaintiff may reply, 
in answer to any plea of the defendant, facts which avoid such plea upon 
equitable grounds ; provided that such replication shall begin with the 
words, ‘for replication un equitable grounds,’ or words to the like effect.” 
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CoMMENCEMENTS OF New AssiGNMENTS (a). 





agit? Assignment of other Causes of Action than those Pleaded to. 


In the ; 
The —— day of ——, a.D. ——. 
B. The plaintiff, as to the defendant’s —— plea [or and 
v. »>—— pleas], says, that he sues not for the [trespasses or 
F. ) grievances or debts or breaches or causes of action] therein 
admitted, but for [here state the causes of action intended to be 
newly assigned. | 











New Assignment where the Plaintiff also replies to the same Pleas. 


[After the replication add:] And the plaintiff, as to the defen- 
dant s plea [or and pleas], further says, that he sues 
not only for the [trespasses or grievances or debts or breaches or 
causes of action | therein admitted, but also for [here state the causes 
of action intended to be newly assigned. | 











New Assignment to two Pleas, one df-which is also replied to and 
the other not. 


[After the replication add:] And the plaintiff, as to the defen- 
dant’s —— and pleas, further says, that he sues not for the 
[trespasses or grievances or debts or breaches or causes of action] 
in the —— plea [the plea not replied to} admitted, but for the causes 
of action in the plea [the plea replied to| admitted, and also 
for [here state the causes of action intended to be newly assigned. | 








Plea toa New Assignment. 

















In the ——. 
The day of , A.D. 
F. The defendant, as to the plaintiff’s new assignment to the 
ats. i plea [or and pleas], says [here state the sub- 
B. J stance of the plea. | 


Second New Assignment after a Plea in Confession and Avoidance 
toa previous New Assignment. 


The plaintiff, as to the defendant’s plea to the plaintiff’s new 
assignment to the plea, says, that he sues not for the [trespasses 
or grievances or debts or breaches or causes of action] therein ad- 
mitted, but for [here state the causes of action intended to be newly 
assigned. | 








(a) As to new assignments, see “ New Assignment,” post; and as to the 
forms given above, see C. L. P. Act, 1862, sched. B, 55-57. 


oo, 
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CoMMENCEMENTS OF RREJOINDERS. 





Rejoinder taking or joining Issue. 


In the ——~. . 
The —— day of ——, a.p. ——. 
F. The defendant takes [or joins] issue i ee the plaintiff's 





ats. > replication [or replication] to the defendant's plea [ur 
B. ) — plea]. 





Joinder of issue when added by the Plaintiff for the Defendant. 
And the defendant joins issue thereon (a). 


Rejoinder traversing the Replication in terms, or answering it by 
New Matter in Confession and Avoidance. 
In the ——. 





The day of ——, a.D. ——. 
F. ; The defendant, as to the replication [or replication ] to 





ats. > the plea [or —— plea], says [here state the traverse or the 
B. J new matter in ansiwer to the replication). 


COMMENCEMENTS OF SURREJOINDERS. 


Surrejoinder taking or joining Issue. 
In the ——. 








The day of, ——, a.v. . 
B. The plaintiff takes [or joins} issue upon the defendant's 
v. > rejoinder [or rejoinder | to the plaintiff's replication [or 
5 replication] to the defendant’s plea [or plea}. 














Surrejoinder traversing the Rejoinder in Terms, or antwering tt by 
New Matter in Confession and Arvidance. 


Iu the ——. 
The day of , AD. : 
B. The plaintiff, as to the rejoinder [or rejoinder] to bis 

















v. ¢ replication [or replication] to the plea [or 
'". J says [here stute the traverse or the new matter). 


REBUTTERS AND SURREBUTTERS. 





The rebutters and surrebutters, should the pleadings extend to 
that length, follow the same forms as the rejoinders and surre- 


joinders. 


(a) By the C. L. P. Act, 1852, 8. 79, ‘in all actions where the plaintiff’s 
pleading is in denial of the pleading of the defendant, or some part of it, 


: the plaintiff may add a joinder of issue for the defendant.” This is a sub- 
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Issux. 


Form ofan Issue in general (R. H. T. 153, Sched. No. 1). 


In the Queen’s Bench [or Common Pleas or Exchequer of Pleas, 

as the case may be}. 
The day of ——, a.D. [date of declaration]. 

(The Venue.) A. B., by C. D. his attorney [or in person, as the 
case may be and as in the declaration], sues E. F. who has been 
summoned to answer the said A. B. by virtue of a writ issued on the 
~—— day of , A.D. —— [the date of the first writ] out of her 
Majesty’s Court of Queen’s Bench [o7 Common Pleas or Exchequer 
of Pleas, as the case may be). For [etc. copy the declaration from 
these words to the end, and all the pleadings, with their dates, wrt- 
ting each plea or pleading in a separate paragraph, and numbering 
them as in the pleading dalivened. and conclude thus :| ~ 

Therefore let a jury come, etc. 











Issue where there are Issues in Law and in Fact, and the Issues in 
Fact are to be tried first. 


[ Commence as in the preceding form, and copy the declaration and 
all the pleadings including the demurrer and joinder, writing each 
plea or pleading, and the demurrer and jotnder in a separate para- 
graph, and numbering those which are numbered as in the pleadings 
delivered, and conclude thus :} 

Therefore, as well to try the issue [or ‘“ issues”’] above joined 
between the said parties to be tried by the country, as to inquire 
of and assess the damages which the plaintiff has vastained by 
occasion of the premises whereof the said parties have put them- 
selves upon the judgment of the Court, in case judgment shall be 
thereon given for the plaintiff, let a jury come, etc. 


For other forms of issue see Chit. Forms, 10th Ed. 124. 


stitution for the former practice which allowed the plaintiff, when his 
own pleading was by way of traverse and he therefore prayed that the 
matter might be inquired of by the country, to add the similiter (as it was 
called) for the defendant. This joinder cun be added only where all the 
other issues (if any) are complete. It is added on a new line at the end 


of the replication or surrejoinder, etc., without any separate date. But it , 


is not often used, because, according to the present practice, the plaintiff’s 


pleading in denial generally assumes the form of a joinder of issue, which ° 


under the above section is a complete issue in itself, without any addition. | 


x 2 
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CHAPTER V. 


PLEAS AND SUBSEQUENT PLEADINGS IN ACTIONS ON 
CONTRACTS. 


THe GENERAL IssvR (a). 


(a) The General Iesue.|—There are three pleas usually spoken of aa ge- 
neral issues in actions on contracts. When the action is brought to recover 
a simple contract debt and the declaration is framed in an indebifatus count, 
the plea is nunquam indebitatus ; when it is brought for the breach of a 
simple contract alleged in the declaration, the plea is non assumpait ; when 
founded on a specialty contract, the plea is non est factum. Besides these, 
when the action is on a contrect of record there is the plea of nud tiel re- 
cord ; and when it is founded on a bill or note, to which non assumpait 
cannot be pleaded, the most analogous plea to it is the denial in terms of 
the contract of the defendant, namely, that he did not accept, or did not 
indorse, etc. aS EP Ne 
‘ “Phere are now no general issues in the sense in which the term was un- 

derstood before the pleading rules of H. T. 1834. The general issue was 
then not strictly a traverse. It amounted in effect to a general denial of 
the defendant’s liability, under which it was competent for him not only to 
put the plaintiff to the proof of the whole of his case, but also to raise in 
answer to it almost every sort of defence on his own part. The practice of 
thus pleading at large, und leaving the particular questions in dispute to 
appear for the first time on the evidence, was highly inconvenient, The 
plaintiff was obliged to come to trial prepared with evidence to prove his 
whole case, whether really disputed or not, and after all he might be sur- 
prised by a defence of which he had no distinct notice, and be wholly un- 
prepared to meet it; or it might appear for the first time at the trial that 
the point in dispute was a question not of fact but of law. 

The new rules of H. T. 1834, were framed with the view to obviate these 
inconveniences, and to carry out more efficiently the real ohjecia of pleading ; 


namely, to separate _guestions of law from questions 0 uct, 80 as to refer 

each at once to ite proper tribunal; Lo harrow the issueto tho real point 

i disputes end to sive notice to each party of the case relied on by his 

adversary, so that he may come to trial prepared to meet it. The now rules 

of H. T. 1834, were substantially the same in this respect as the present 
t rules of pleading of T. T. 1853. Under these rules the general issue bocame 
| properly a traverse. All matters in confession and avoidance must be spe- 
| a pee (r. 8, 12,17, T. T. 1853). And moreover the effect of the 
‘ general issue as a traverse was materially restricted. 

It is no longer a denial of the defendant's hability to the action generally, 
but is limited to a traverse of the moat essontial or characteristic allegation 
in the declaration according to the particular form of the action ; although 
in some cases it assumes a conventional form of denial, and is not a traverse 
in terms of any expreas allegation. 

It will be seen that some forms of general issue are adapted to traverse 

, the right and some to traverse the injury. And it was one chief policy of 
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Plea of the General Issue to Indebitatus Counts. (C. L. P. Act, 
1852, Sched. B. 36) (a). 


That he [or they] never was [or wore] indebted as alleged... [ This 





the new rules, that the alleged right and the alleged wrong should be sepa- 
rately pleaded to. (Per Crompton, J., Kenrick v. Horner, 7 E. & B. 628; 
26 L. J. Q. B. 214.) In actions for breaches of contract the general issue 
traverses the right or contract only, and not the breach. (Smith v. Parsons, 
8C.& P.199; Warre v. Calvert,7 A. & E.143.) In actions for wrongs 
independent of contract, the general issue traverses the injury only and not 
ane (Aa to a denial of the breach in actions on contracts, see ante, 
p. 435. : 

It is sometimes doubtful whether a declaration is founded upon a con- 
tract, or upon a wrong independent of a contract. (See “ Carriers,” ante, 
p. 120, n. (a).) Such cases are provided for by the C. lL. P. Act, 1852, s. 74, 
which, after reciting that certain causes of action may be considered to 
partake of the character both of breaches of contract and of wrongs, and 
doubts may arise as to the forms of pleas in such actions, and that it is ex- 
pedient to preclude such doubts, enacts “that any plea which shall be good 
in substance, shall not be objectionable on the ground of its treating the 
declaration either as framed for a breach of contract or for a wrong.” In 
such a case, therefore, the defendant may, without objection, plead either 
non assumpsit or not guilty ; but the etfect of these pleas would not be the 
same: the one would deny the contract, retainer, or bailment, and admit 
ts ot iaa ; whereas the other would admit the contract, etc., and deny the 

reach. 

Before the C. L. P. Act, 1852, it was informal and wrong to use a traverse 
in terms where the general issue was applicable, and would have included 
the common traverse. (Sutherland vy, Pratt, 11 M.& W. 296; Cleworth v. 
Pickford,7 M. & W. 314.) But by sect. 76 of that Act, “a defendant may 
either traverse generally such of the facts contained in the declaration as 
might have been denied by one plea, or may select and traverse separately 
any material allegation in the declaration, although it might have been in- 
cluded in a general traverse.” So, formerly, a defence amounting argumen- 
tatively to the gcueral issue must have been pleaded in that form. (Suther- 
land v. Pratt, 11 M. & W. 296; Aylesbury Ry. Co. v. Mount, 7 M. & G. 
898; Lyall v. Higgins, 4 Q. B. 528; Nash v. Breeze, 11 M. & W. 342.) 
The abolition of special demurrers (C. L. P. Act, 1852, s. 51) has removed 
this difficulty. No objection can now be made to an argumentative plea of 
the zeneral issue, unless it is so framed as to prejudice, embarrass, or delay 
the fair trial of the action, in which case the plaintiff may apply to have it 
struck out or amended under sect. 52 of the C. L. P. Act, 1852. The 
learning, however, which is to be found in the books since the rules of H. T. 
1834, on the applicability and effect of the general issues, is scarcely less 
important now than it was before the late Act. Whenever a defence is ad- 
missible under the general issue, it is still clearly the interest of the defen- 
dant to plead it in that form. By this means he may avoid disclosing his 

articular ground of defence prematurely to, perhaps, a dishonest plaintiff ; 
he will gain the advantage of throwing the greatest burden of proof on his 
adversary; and he may avail himself, not only of the particular defence he 
proposes to rely on, but also of any other ground which may arise at the 
trial, and which falls within the scope of the general issue. It must be 
borne in mind that the defendant will not, in general, be allowed to plead 
the goneral issue, together with an argumentative plea amounting to it, or 
a particular traverse comprised under it. (Ande, p. 443.) 


(a) Never indebted.|—The plea of nunquam indebitatus is now the only 


sane ae mren an: 


general issue to indebitatus counts. Formerly, Wien a plaintiff framed his 
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plea is applicable to declarations tke those numbered 1 to 14 in 
Sched. B. to the C. L. P. Act, 1852. Tt ts generally applicable to 


all indebitatus counts. | 





‘declaration to recover the amount of a debt in tndebitatus assumpsit, alle- 

ging the debt as inducement, and the promise to pay it implied by law as 
the gist of the action (ante, p. 35, n. (a)), the plea of non assumpsit was 
the general iseue to such a count; and the scope and effect of it according 
to the rules of H. T, 1834, were analogous to those of nunquam indebitatus 
under the same rules and under those of H. T. 1853. 1t is important to 
notice this as the cases decided on the general issue in actions of debt on 
simple contract and of indebitatus assumpsit mutually illustrate each other. 

It is also proper, as a guide to the present effect of the general issue, to 
advert to the change of form from ni/ debet to nunquam indebitatus, which 
wus firat effected by the rules of H. T. 1834. The old general issue was 
ail debet, and the form of expression necessarily suggests how comprehen- 
sive it was as regards the defences included under it. In order at once to 
put an end to this, and to mark the more limited effect of the plea by the 
form of it, the present general issuc, nunqguam indebitatus, was substituted 
for nil debet. 

The form of this plea is given by the schedule to the C. L. P. Act, 1852, 
and is thereby made applicable to indebitatus counts. And by r. 6, T. T. 
1853, it is provided, that “to causes of action to which the plea of ‘never 
was indebted’ ia applicable, as provided in the above schedule, and to those 
of a like nature, the plea of non assumpsit shall be inadmissible: and the 
plea of ‘never was indebted’ will operate as a denial of those matters of 
fact from which the liability of the defendant arises; es. gr. in actions for 
goods bargained and sold, or sold and delivered, the plea will operate a3 a 
denial of the bargain and sale, or sale and delivery, in point of fact; in the 
like action for money had and received, it will operate as a denial both of 
the receipt of the money and of the existence of those facts which make 
such receipt by the defendant a receipt to the use of the plaintiff” 

By r. 11, T. T. 18538, “the plea of ni/ debeé shall not be allowed in any 
action.” ‘The new rules of Will. IV. contained a rule in precisely the same 
terms as the above, which was held not to apply to the plea of ail debet by 
statute given in penal actions by the 21 Jac. I. c. 4, 5. 4; because the sta- 
tute 3 & 4 Will. IV. c. 42, 8.1, giving authority to the judges to make 
those rules, expressly provided that no such rule should deprive any person 
of the power of pleading the general issue by statute. (Karl Spencer v. 
Swannell,3 M. & W. 154; Jones v. Williams, 4M. & W. 375.) The present 
rules were made under the authority given by the statutes 13 & 14 Vict. 
c. 16, and the C. L. P. Act, 1852, 6, 223, which contain no similsr proviso. 
Hence it seems that the present rule relating to the plea of nid debed is um- 
versal, and abolishes such plva in all actiuns. 


The indebitatus counts are applicable whenever a simple contract, whether 
express or implied from circumstances, results in a present debt or liqui- 
dated demand in money due on an executed consideration (see anfe, p. 36). 
The plea of “ never indebted” deniea the original existence of the debt, and 
under an issue raised upon it the plaintiff! is bound to prove by an express 
contract, or by matters of fact from which it may be implied, that a debt 
existed aa alleged. The indebifatus counts are only applicable to simple con- 
tract debts; therefore the plaintiff cannot maintain this issue by proof of a 
eontract made bytleed (Edwards v. Bates,7 M. & G. 6590); and the defen- 
dant may show under it that a dced was exccuted or a bond given at the 
time of the contract: but the defence that the contract aubsoquently merged 
in a specialty must be specially pleaded. (Weston v. Foster, 2 Bing. N. G. 
693; Filmer v. Burnby, 2 M. & G. 629; Mathew v. Blackmore, 1 HI. & N. 
762; 26 L. J. Ex. 150.) 
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If the plaintiff relies on an express contract which was subject to any con- 
ditions before the absolute liability of the defendant attaches, he is bound 
to prove under an issue raised by this plea the happening or performance of 
those conditions (Alewander v. Gardner, 1 Bing. N. C. 671; Hudson v., 
Bilton, 6 E. & B. 565; 26 L. J. Q. B. 27) ; and on these points the defen- 
, dant may, under the same issue, give in evidence any facts tending to rebut 
the proofs of the plaintiff. If the plaintiff relies on matters of fact from 
which the debt is implied, as the delivery and acceptance of goods, the per- 
formance of work, etc., he may under this issue prove any circumstances 
material to support the implication ; and the defendant may give in evi- 
dence, under the same issue, any matter tending to alter the legal effect of 
such circumstances. (Gregory v. Hartnoll, 1 M. & W.183.) Thus, he may 
show that the goods accepted, the work done, etc., were the subject of an 
express contract, and that, according to the terms and conditions of that 
contract, no present or absolute debt has accrued due. 

It may be considered as a general rule, that whenever the facts are such 
that an indebitatus count will not lie (see ante, pp. 835-54), and such count 
has, notwithstanding, been adopted, nunquam indebitatus is the proper plea 
to raise the defence. 

So where an indebitatus count is used, and the action is brought by a 
wrong plaintiff or against a wrong defendant this is the proper form of plea. 

By r. 8, T. T. 1853, “In every species of actions on contract, all matters 
in confession and avoidance, including not only those by way of discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall be specially pleaded ; ex. 
gr. infancy, coverture, release, payment, performance, illegality of conside- 
ration, either by statute or common law, drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off, mutual credit, unseawor- 
thiness, misrepresentation, concealment, deviation, and various other de- 
fences, must be pleaded.” 


The effect of nunquam indebitatus is illustrated by the above examples 
given in the rulés of Hf. T. 1853, and by numerous decisions, to some of 
which it will be convenient to refer. 


In actions for goods sold, it has been held that under this issue the de- 
fendant may prove that the goods were sold on terms of credit which has 
not expired ( Broomfield vy. Smith, 1M.& W. 542), or were delivered under 
a contract of barter (/farrison v. Luke, 14 M. & W. 139), or were to be 
paid for from a particular source, out of moneys passing through the plain- 
tiffs hands, to which he has not resorted (Garey v. Pyke, 10 A. & E. 512) ; 
that the goods were sold with a warranty, and did not agree with it, and 
were of no value or of no more value than a sum already paid (Dicken 
v. Neale, 1M. & W. 556) ; that the goods were altogether worthless or did 
not accord with the contract in quality and description (Cousins v. Paddon, 
2C.M. & R. 547; Dawson v. Collis, 10 C. B. 523); and if the defendant 
has accepted the goods notwithstanding their deficient quality, he may un- 
der the general issue give in evidence the deficiency in value in abatement 
of the contract price. (Mondel v. Steel, 8M. & W. 858.) In an action for 
the price of a machine sold and delivered, the defendant was allowed to 
prove under the general issue that it was sold on the condition that if it 
did not work properly nothing should be paid for it, and that it did not. 
(Grounse/l v. Lamb, 1 M. & W. 352.) 

Under “ never indebted” to the common count for goods sold, or to any 
other common counts, the defendant may prove that the plaintiff was his 
partner in the transaction. (Payne v. Hales, 5 M. & W. 598; Brown v. 
Tapscott, 6M. & W. 123; Worrall v. Grayson, 1 M. & W. 166.) Where 
the plaintiff proves that the goods were supplied to the defendant’s wife, 
the defendant may prove under the general issue that she was living in 
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adultery at the time that the goods were supplied, as this disproves 
the agency of the wife in pledging his credit. (Symes v. Goodfellow, 4 
Dowl. 642.) 

The defence that the plaintiff had no title to the goods at tho time of the 
sale, where available at all, must be specially pleaded. (Walker v. Mellor, 
11 Q. B. 478; and see ante, p. 264, n.) Payment of a debt actually accrued. 
must be specially pleaded, and cannot be proved under the general issue 
(r. 14, T. T. 1853). But where a transaction is for ready money, and the 
article bought is paid for eo instanti on the purchase being made, there is 
no debt and therefore no occasion to plead payment. (Lirken v. Neale, 1 
M. & W. 556; Bussey v. Barnett, 9 M. & W. 312; Wood v. Bletcher, 4 
W. R. Ex. 566; but see Littlechild v. Banks, 7 Q. B. 739; and per Lord 
Campbell, Timmins v. Gibbins, 18 Q. B. 722, 726.) So, where there has 
been a prepayment, or where an antecedent debt from the defendant to the 
plaintiff is by the agreement taken as part of the price of the goods sold 
or work done, such defence may be proved under the general issue (Smith 
y. Winter, 12 C. B. 487) ; so, where the execution of a transfer or convey- 
ance is the consideration for the payment of money, which by the deed it- 
self is acknowledged tu be paid. (Baker v. Heard, 5 Ex. 959; Baker v. 
Dewey, 1 B. & C. 704; and see per Parke, B., Lal/en v. Runder, 1 C. M. 
& R. 266, 271; ante, p. 246, n. (a).) 


In actions for work done, under the general issue the defendant may 
prove that the work was done by the plaintiff on an express contract to do 
it without fee or reward (Junes v. Nanney, 1 M. & W. 333; 5 Dowl. 90; 
Jones vy. Reade, 5 Dowl. 216), or under a contract to take payment in goods 
(Collingbourne vy. Mantell, 5 M. & W. 28), or in other work to be done 
by the defendant (Bracegirdle v. Hinks, 9 Ex. 361); that it was done 
under an express contract that the defendant should be entitled to deduct 
for the plaintiff's neghgence in the work (Cleworth v. Pickford, 7 M.& W. 
314) ; that the work was done in an unsuccessful attempt to cure a chimney 
from smoking, on the terms that the plaint:ff should not be paid unless the 
work was successful (/ayselden v. Staff, 5 A. & EK. 153); that it was done 
under an express contract that the plaintiff should not be paid until the de- 
livery of a certificate (not delivered before action) of the works having 
been performed according to a specification (Afi/ner v. Field, 5 Ex, 829 ; 
and see Morgan vy. Birnie, 9 Bing. 672; Grafton v. Eastern Co. Ry. Co., 
8 Ex. 699; Batlerbury v. Vyse,2 H. & C. 42; 32 L. 0. Ex. 177; ante, p. 
271; that the work was done so unskilfully as to be useless (21ill v. Allen, 
2M. & W. 283; Bracey v. Carter, 12 A. & E.373; Symes vy. Nipper, ib. 
377 (n.); Lewis v. Samuel, 8 Q. B. 685 ; Cor v. Leech, 1 C. BL N.S. 617; 
26L.J.C. P.125; Long v. Orsi, 18C. B.610; 26 EL. 0. C. P. 127.) Under 
this plea to the common count for work done, the defendant may show that 
he himself did a portion of the work. (Turner v. Diaper, 2 M. & G. 241, 
Newton v. Forster, 12 M. & W. 772.) 


In an action for money lent, the defendant may show under sunquam 
tndeb:tatus that it was originally lent and secured on a covenant under seal 
(Mathew v. Blackmore, 1 H. & N. 762; 26 1. J. Ex. 150); but if the loan 
waa originally a simple contract debt, which has been subsequently merged 
in a specialty, a plea in confession and avoidance is necessary. (Weston v. 
Foster, 2 Bing. N. C. 693.) 


In actions for goney paid, the defendant may, under the general issue, 
rebut any facta which tend to show that the money was paid at his request, 
either express or implied. (Ante, p. 34, n. (0).) He may prove that the 
money was paid by the plaintiff on the terms that it was not to be re- 
sca until a future time, which had not armved. (Maude v. Meesham, 6 

owl. 570.) He may show that the money was paid in respect of partner- 
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Plea of the General Issue to Special Counts on Simple Contracts. 
(C. L. P. Act, 1852, Sched. B. 37) (a). 


That he did not promise as alleged. [The plea by several defen- 
dants would be, that they did not promise as alleged; the plea by 
one of several defendants would be, that he did not promise as al- 
leged, or, that the defendants did not promise as alleged. ] 


ship transactions. (Brown v. Tapscott, 6 M. & W.123; Worrall v. Gray- 
ton, 1 M. & W. 166; and see Morgan v. Pebrer, 3 Bing. N. C. 457.) 


In answer to the common count for money received, the defendant may 
under this plea prove any facts tending to show that the money sought to 
be recovered was never received or held by the defendant to the use of the 
plaintiff (Owen v. Challis, 6 C. B. 115; Coupland v. Challis, 2 Ex. 682) ; 
and he may set up any contract inconsistent with the immediate liability 
charged in the count, as a contract made before or at the time when the 
money was received, giving the defendant a lien on the money. (Williams 
v. Vines, 6 Q. B. 355; Brownrigg v. Rae, 5 Ex. 489.) 


To a count on accounts stated, the defcvndant may prove under nunquam 
indebitatus thatthe account stated was incorrect (Thomas v. Hawkes, 8 M. 
& W. 140; and Dails v. Lloyd, 12 Q. B. 531); or that it was stated -re- 
specting a debt for which there was no consideration (French v. French, 2 
M. & G. 641; Clarke vy. Webb, 1 C. M. & R. 29), or the consideration for 
which had failed (Jacobs v. Fisher, 1 C. B. 178; Wilson v. Wilson, 14 C. 
B. 616); or respecting a debt for which the defendant was not liable. (Petch 
v. Lyon, 9Q. B. 147; and see Wells v. Girling, 8 Taunt. 737 ; Pierce v. 
Evans, 2C. M. & R. 294.) The defendant cannot prove under this issue 
that a subsequent account was stuted in which the balance was in his 
favour, but in such case must plead the payment or set-off or other transac- 
tion by which the account has been altered. (Fidgett v. Penny, 1 C. M. & 
R. 180.) 

As to the effect of the plea of “ never indebted ” in other cases, see also 
the various titles throughout the present chapter. 


(a) Non assumpsit.]—The above plea is commonly called the plea of 
non assumpsit (ante, p. 460n.). It is given in the schedule B to the C. L. 
P. Act, 1852, with a note stating that it is applicable to declarations on 
simple contracts, not on bills und notes, such as those numbered 19 to 22 
in that schedule, and that it would be unobjectionable to use “did not 
warrant,” “ did not agree,’ or any other appropriate denial. 

By r. 6, T. T. 1853, * In all actions on simple contracts except as herein-, 
after excepted” (that is to say, actions in the form of indebstatus counts 
and actions upon bills of exchange and promissory notes, in which it is in- 
admissible), “the plea of non assumpsit, or & plea traversing the contract 
or agreement alleged in the declaration, shall operate only as a denial in 
fact of the express contract, promise, or agreement alleged, or of the mat- 
tera of fact from which the contract, promise, or agreement alleged, may 
be implied by law: Erempli gratid ; in an action on a warranty, guch 

Jeas will operate as a denial of the fact of the sale and warranty having 

n given, but not of the breach; and in an action on a policy of in- 
surance, of the subscription to the alleged policy by the defendant, but 
not of the interest, of the commencement of the risk, of the loss, or of 
the alleged compliance with warranties. In actions against carriers and 
other bailecs, for not delivering or not keeping goods safe, or not returning 
them on request, and in actions against agents for not accounting, such 
pleas will operate as a denial of any express or implied contract to the 
effect alleged in the declaration, but not of the breach.” 

By r. 8, T. T. 1853, “ In every species of actions on contract, all matters 
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. in confession and avoidance, including not only those by way of discharge, 
but those which show the transaction to be either void or voidable in point 
of law on the ground of fraud or otherwise, shall be specially pleaded ; ex. 
gr. infancy, coverture, release, payment, performance, illegality of considera- 
tion, either by statute or common law, drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off, mutual credit, unseaworthi- 
ness, misrepresentation, concealment, deviation, and various other defences, 
must be pleaded.” 

Besides the above rules, numerous decisfons have illustrated the effect 
of the plea of non assumpsit, to some of which it will be convenient to 
refer. 

The inducement or prefatory allegations in the declaration are not put in 
issue by nun assumpsit. Thus, in De Pinna v. Polhill,8 C. & P. 78, where 
the declaration stated that the plaintiff had composed an opera, and that in 
consideration that the phuntiff would sell his copyright in it, the defendant 
undertook to buy it, it was held that under the general issue the defendant 
could not show that the plaintiff did not compose the opera. (And see 
Shilvock v. Passman, 7 C. & P. 289.) But the plaintulff must take care not 
to import the prefatory averments into the statement of the consideration, 
as by the words ‘“1n consideration of the premises,” or they may by this 
means be put in issue by non assumpsit. (Bell v. Weleh, 9 C. B. 154) 
Prefatory allegations which are immaterial are not admitted by this plea. 
(Bennion v. Davison, 3 M. & W. 179, see ante, p. 8.) 

The issue under non assumpsit is not supported by proof of a promise 
under seal | Filmer vy. Burnby, 2M. & G. 529; Edwards v. Bates, 7M. & 
G. 590); and under this plea the defendant may show that the alleged con- 
tract was so made (/b.; Weston v. Foster, 2 Bing. N. C. 693); but where 
there was originally a valid simple contract, the defendant cannot under a 
plea of non assumpsit set up the defence that it has been subsequently merged 
in a contract by deed. (Fi/mer v. Rurnby, 2 M. & G. 529; sev ante, p. 464.) 

Non assumpsit puts in issue both the promise and the consideration for it 
as alleged. (Raikes vy. Todd, 8 A. & FE. 8h): Beech vy. White, 12 A. & FF. 670; 

Sutherland v. Pratt, 11 M.& W. 206; Weedon v. Woodbridye, 13 Q. B. 
462, 470.) It is therefore inexpedient, and would formerly have been wrong, 
to traverse the consideration separately. (Lyall vo Higgins, &Q. B. dz8; 
Wadev. Simeon, 2 C. B. 548; Raikes vy. Todd, 8 A. & FE. 846.) Under this 
plea the defendant may prove that the agreement signed by him was only 
signed on condition that it should not operate as an agreement until the hap 
pening of an event which has not occurred, as, that sume third parts should 
approve of the subject of the agreement (Pym v. Campbell, 6. & B. 370; 
20 L. J. Q. B. 277); or that the other party should sign the agreement or 
a counterpart (Furness v. Meek, 27. J. Ex. $4; Liverpool Borough Bank 
v. Eccles, 4H. & N.189; 28 L. J. Ex. 122); or, that some third party 
should join in signing the agreement. (Boyd v. Hind, 1 H. & N. 938 ; 25 
L. J. Ex. 216.) 

Any qualification or condition of the contract not stated in the declaration 
may be taken advantage of as a variance under this issue. (Brind vy. Dale, 
2M.& W.775; Nash v. Breeze, 11M. & W. 352; Kemble v. Mills, 1M. 
& G. 757; Sharland vy. Liefchild, 4 C. B. 529; Weedon v. Woodbridge, 13 
Q. B. 462; Wallis v. Litte(/, 11 C. BLN. 8. 3869; 311. J.C. P. 100; and 
see post, “Carriers.") So also the defence that the renl contract was 
inconsistent with the one alleged. (Aforgan vy. Pebrer, 3 Bing. N.C. 457 ; 
Mounsey v. Perrolt, 2 Ex. 522.) As in an action on a policy that there 
were terms restrictive of the risk as etated in the declaration contained ina 
memorandum annexed to the policy. (//eath v. Durant, 12 M. & W. 438.) 
So also the defendant may show that the contract alleged was in fact modi- 
fied by an usage of trade. (Smith v. Dizon, 7 A. & FE. 1; Whittaker vy. 
Mason ,2 Bing. N. C. 359; Metzner v. Bolton, 9 Ex. 518.) But it is not 
sufficient for the defendant to prove terms of the contract omitted in the 
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Plea of the General Issue toa Count upon a Deed. (C. L. P. Act, 
1852, Sched. B. 38.) 


That the alleged deed [or bond] is not his deed (a). 


declaration which do not affect the promise and liability charged ; as such 
terms being immaterial need not be stated in the declaration. (Clark v. 
Morrell, 1 M. & G. 841.) 

Where the declaration states the contract according to its legal effect, and 
the defendant admits the contract in fact but disputes the construction put 
upon it, it is often advisable to set out the contract verbatim in the plea, in 
order that the legal construction may be settled upon a demurrer to the 
plea. (See C. L. P. Act, 1852, 8 56; ante, p. 437; Sim v. Edmands, 15 C. B. 
240.) Where the count set out a written contract verbatim, and it was 
pleaded that the contract was made “on the conditions and subject to the 
terms that,” ctc., the plea was held bad as sceking to vary the terms of a 
written contract by extrinsic evidence. (Canham vy. Barry, 15 C. B. 597; 
see Wallis v. Littell, 11 C. B. N.S. 369; 31 L. J.C. P. 100. See bills 
of exchange pleaded rerbatim, Yates v. Nash, 8 C. B. N.S. 581; 29 L. J. 
C.P. 306 ) 

Tt has been seen above that all matters in confession and avoidance, as 
defined by the 8th rule, must be made the subject of special pleas. 

The performance of the consideration when executory, or of any conditions 
precedent to the right of action, are not put in issue by zon assumpsit, and 
the non-performance of them must be pleaded by way of traverse. (See 
C.L. P. Act, 1852, s. 57, and see “ Conditions Precedent,” post.) 

As towhen the defence that a written contract has been altered in a ma- 
terial part must be specially pleaded, see post, p. 485, n. (a). The illegality 
of the contract, whether in respect of the consideration or of the promise, 
must be specially pleaded. (Fenwick v. Laycock, 1 Q. B. 414; Daintree v. 
Hutchinson, 10 M. & W.85; Bull v. Chapman, 22 L. J. Ex. 257.) And 
i makes no difference though the legality appears on the plaintiff's own 
cage at the trial, (Fenwick v. Laycock, 1 Q. B. 414.) But a defence on the 
ground that the contract was made in a foreign country, and was illegal and 
not binding according to the law of that country, may be set up under non 
assumpsit, because the foreign law is taken cognizance of by Enghsh courts 
only usa matter of fact. (Hannuic v. Goldner, 11 M. & W. 819.) 

The Statute of Frauds need not be specially pleaded, as the general issue 
throws on-the plaintiff the burden of proving a contract in fact. (Buttemere 
v. Hayes, 5 M. &W. 1460; Bustteood v. Kenyou, 1) A. & E. 441; Fricker 
v. Thomlinson, 1 M. & G. 772; Leaf v. Tutoa, 10 M. & W. 397.) So ob- 
jections under the stamp laws are taken on the evidence (A/fason v, Brad. 
ley, 11 M. & W. 590; Walliss vy. Broadbent, 4 A. & FE. 877), and do not 
form the proper eubject of a plea, unless the instrument is such that the 
stamp cannot subsequently be applied (Bradley v. Bardsley, 14 M. & W. 
873) ; so the defence that the contract was made without the proper formali- 
tics, as where it was made by a body authorized to contract only under seal, 
and was not so made. (Frend v. Dennett, 4 C. BLN.S.576; 27 1.40.0. P. 
314.) 


(a) Non est factum.}—Py r. 10, T. T. 1853, “in actions on specialties and 
covenants, the plea of non est factym shall gan as a denial of the execu- 
tion of the aiied in point of fact only, and all other defences shall be spe- 
cially plcuded, including matters which make the deed absolutely void, as 
well as those which make it voidable.” And by r. 12, “ all matters in con- 
fession and avoidance shall be pleaded specially, as above directed, in actions 
on simple contracta.”’ (See ante, p. 466.) 

The plea of non est factum pute in issue that the defendant executed tho 
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ABATEMENT, PLEas IN (a). 





Plea of the Non-joinder of a Co-contractor as Defendant. 


(Commence with the form ante, p. 450.) That the alleged pro- 
mise, if any, was made [or debt, if any, was contracted] by the 


deed alleged in the declaration. Under this issue therefore he has the bene- 
fit of any varinnce between the deed as alleged and the deed produced in 
evidence. (Trott v. Smith, 12 M. & W.688.) Thus, where a deed is pleaded 
as a release, non est factum puta in issue not only the execution of the deed, 
but also its effect as areleuse. (North v. Wakefield, 13 Q. B. 536.) And this 
is the proper plea, by which to dispute the alleged effect of the deed. (Smith 
v. Scott, 6 C. B. N.S. 770; 28 L. J. C. P. 325.) 

Under this issue the defendant may show that he delivered the deed as 

an escrow, to take effect upon an event which has not happened. (Afillership 
v. Brookes, 7H.& N. 797; 29 L. J. Ex. 369.) Ifthe covenantee or obligee re- 
fuse to accept the deed, the deed is void ab initio, and the proper plea is non 
est factum. (Whelpdale’s Case, 5 Co. Rep. 119 a; and see per Holt, C.d., 
Wankford v. Wankford, 1 Salk. 299, 307.) One of two joint covenantors or 
obligors sued severally cannot object to the non-joinder under non est factum, 
but must plead it in nbatement. (Whelnpdale’s Case, 5 Ca. Rep. 119 a@.) Ifthe 
deed is voidable, as by reason of infancy, fraud, duress, ete., or if the deed 
be void for illegality, or has been avoided by a subsequent alteration in it, 
the defence muat be specially pleaded. (Whelpdale’s Case, 5 Co. Rep. 1194 ; 
see “ Alteration of Written Contracts,” post, p. 485; and see r. 10, 12, T. 
T. 1853, supra.) Under this issue the defendants, 8 corporation, were 
allowed to show that the execution of a deed having their seal was void, he- 
cause not authorized by the provisions of their Act of Incorporation. (Zé 
v. Manchester and Salford Waterworks Co.,5 B. & Ad. 866; see Chambers 
v. Manchester and Milfurd Ry. Co.,5 B. & S. 588; 33 L.J.Q. B. 268; 
sec a spectal plead to the same effect, Royal British Bank v. Turquand, 
6E. & B. 327; 24 L. J. Q. B. 327; 25 2b. 317.) 


(a) Zleas in abatement.]—A plea in abatement, without admitting or 
denying the cause of action, sets up some matter of fact, the legal effect of 
which is to preclude the plaintiff from recovering upon the wrt and decla- 
ration as at present framed. Of this kind are pleas stating that the plain- 
tiff or the defendant are under some personal disability of suing or being 
sued; as pleas of the coverture of the plaintiff or of the defendant ; that 
the plaintiff is an alien enemy ; that the plaintiff or the defendant cannot 
sue or be sued alone, as being joint parties with the others to the cause of 
action, etc. Formerly, misnomer of the plaintiff or defendant could be ob- 
jected to, by plea in abatement, but by 3 & 4 Will. IV. c. 42, 8. 11, no plea 
in abatement for misnomer shall be allowed in any personal action, and sce 
ante, “ Misnomer,” p. 4. 

Pleas in abatement must give the plaintiffa better writ, that is, thoy must 
state all such matters as may be necessary to enable the plaintiff to amend his 
proceedings or to frame them more correctly in another action. Precedents 
of the pleas in abatement of most common occurrence are given above. A 
plea in abaternent must be pleaded within four days after the delivery or 
filing of the declaration, unless the time is extended by leave of the Court 
ora judge, and must be verified by affidavit. 

_ Aplea in abatement is not an issuable plea (sec ante, p. 440) ; and matter 
in abatement arising after the commencement of the suit cannot be pleaded 
by a defendant who is under terms to plead issuably. (Shepeler v. Durant, 
14 C. B. 582.) A pleain abatement for the misjoinder of parties pleaded to 
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defendant jointly with G. H., who is still living, and who at the 
commencement of the suit was, and still is, resident within the 
jurisdiction of this Court, and not by the defendant alone. [ Conclude 
as ante, p. 450. 

[A like plea as to some counts of the declaration only: Powell v. 
Fullerton, 2 B. & P. 420; as to £ parcel of an indebitatus count ; 
Rhodes v. Turner, 3 Ex. 607. 

Plea by a defendant sued as the assignee of a lease, that the lease 





several counts, if bad as to any of them, is bad altogether upon demurrer, and 
there must be a general judgment of respondeat ouster, although it would 
have been good if pleaded separately to the other counts. (Phillips v. 
Claggett, 10 M. & W. 102; and see ante, p. 440.) 

As to the practice relating to pleas in abatement, see 2 Chit. Pr. 12th ed. 
909 ; Chit. Forms, 10th ed. 474. 


The misjoinder or non-joinder of parties to actions on contracts. |—If 
parties suing or sued in their own right are improperly joined or omitted as 
plaintiffs or defendants, and the objection appears on the pleadinga, it may 
generally be taken advantage of either by demurrer, or by motion in arrest 
of judgment, or by error. 

If the objection does not appear on the pleadings, and the action pro- 
ceeds to trial with the wrong parties as plaintiffs or defendants, upon an 
issue traversing the contract, there would appear a variance between the con- 
tract made in fact and that alleged in the declaration which, unless amended, 
would be a ground of nonsuit or adverse verdict (Chanter v. Leese, 4 M.- 
& W. 295) ; except in the case of the omission of a person jointly liable 
with the defendant sued, in which case proof of a joint contract is sufficient 
to sustain the allegation that the party sued contracted (Whelpdale’s Case, 
5 Co. Rep. 119 a; Richards v. Heather, 1 B. & Ald. 35); and except also 
in the case of the addition of a pluintiff who ought not to be joined. (See 
C. L. P. Act, 1860, 8. 19, infra.) The sect. 222 of the C. L. P. Act, 1852, 
giving general powers to amend all defects and errors im any ptbceeding in 
civil causes does not apply in causes of misjoinder or non-joinder of parties. 
( Wickens v. Steel, 2 C. B. N.S. 488; 26 L. J. C. P. 241; Robson v. Doyle, 
3 KE. & B. 396.) And where a husband is sued alone, it gives no power 
to amend by adding the wife as a defendant. (Garrard v. Giubilei, 11 C,B. 
N.S. 616; 13 7b. 832; 31 L.J. C. P. 131,270.) But there are now certain 
means provided for amending the proceedings before trial, and even at the 
trial, which may be conveniently considered in the following order :— 


ah A on ‘iff.} -Ifa plaintiff be joined who has no right as 
co-plaintiff, it is provided by the C. L. P. Act, 1852, s. 84, that the Court 
or a judge may at any time before trial order that any person or persons 
originally joined as plaintiff or plaintiffs shall be struck out from the cause, 
if it shall appear that injustice will not be done by such amendment, and 
that the person or persons to be struck out were originally introduced with- 
out his or their consent, or that such person or persons consent either in 
person or by writing under his or their hands to be so struck out. And by 
8. 35, a similar amendment may be made at the trial. 

By the C. L. P. Act, 1860, s. 19, the joinder of too many plaintiffs is not 
to be fatal, but every action may be brought in the name of all the persons 
in whom the legal right may be supposed to exist. See the terms of the 
enactment, and the cases to which it applies, anfe, p. 5. 


wegen nia ae ag Hf & necessary co-plaintiff is omitted with- 
out whom the others cannot sue, by the C. L. P. Act, 1852, s. 34, the Court 
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vested by assignment in the defendant jointly with another: Heap 
v. Livingston, 11 M. & W. 896. 

Plea that a bill of exchange was accepted by the defendant jointly 
with another: Bleakley v. Jay, 13 M. & W. 464. 


ora judge may, before the trial, order that any person or persons not joined 
as plaintiff or plaintiffs shall be so joined, if the person or persons to be 
so added consent either in person or by writing under his or their hands to be 
so joined ; and the liability of any person or persons so added as co-plain- 
tiff or co-plaintiffs shall be the same as if they had been originally joined 
in the cause. And bys. 35, if it shall appear at the trial that some person 
or persons not joined as plaintiff or plaintiffs ought to have been sv joined, 
and the defendant shall not at or before the time of pleading have given 
notice in writing that he objects to such non-joinder, specifying therein 
the name or names of such person or persons, such non-joinder may be 
amended asa variance at the trial, in like manner as before the trial by 8. 34. 
The defendant may also meet the non-joinder of a necessary co-plaintiff by 
a plea in abatement (1 Chit. Pl. 7th ed. 15); but, as the non-joinder would 
produce a variance at the trial and be a ground of nonsuit, the objection is 
never taken in this form. It is provided by s. 36, that upon a plea in abate- 
ment being pleaded, or upon such notice being given as is prescribed by 
8. 35, the plaintiff shall be at liberty, without any order, to amend the writ 
and other proceedings before plea by adding the name or names of the per- 
son or persons named in the notice or plea in abatement, and to proceed 
in the action without any further appearance, and in such case the defen- 
dant shall be at liberty to plead de novo. And by r. 6, H. T. 1853, upon 
such amendment the plaintiff must file a consent in writing of the party 
whose name is added, together with an affidavit of the handwriting, and 
give notice thereof to the defendant, unless the filing of such consent be dis- 
pensed with by order. 


Misjoinder of a defendant.J—In the case of the joinder of too many 
defendants, the Court or a judge may hy the C. L. P. Act, 1852, s. 37, at any 
time Leford@the trial order that the name or names of one or more of such 
defendants be struck out, ifit shal] appear that injustice will not be done by 
such amendment, upon such terins as the Court or judge shall think proper; 
and in case it shall appear at the trial that there has been a misjoinder of 
defendanta, such misjoinder may be amended as a varinnee at the trial in 
hike manner as the misjoinder of plaintiffs. (Supra ; Robson v. Doyle, 3 
i. & B. 396.) Under this section the Court will amend by striking out 
the name of a defendant who has already suffered judgment by default 
(Greares v. Humphreys, 4 E.& B. 851; 241. J. Q. B. 190); or the name 
of a defendant where a co-defendant has suffered judgment by default. 
(Johnson v. Goslett, 18 C. B. 728; 25 L. J.C. P. 274.) But the applica- 
tion to strike out the name of the defendant must be made before verdict. 
(Robson v. Doyle, 3 E. & B. 396.) No amendment can be made after the 
jury have decided the question of liability by verdict. (Wickeng vy. Steel, 
2C. BLN. S. 488; 26 L. J.C. P. 241; and see Vanderbyl v. M‘Kenna, 
L. R. 3 C. P. 252.) The Court has no power to review the decision of a 
judge at the trial in refusing an amendment under this or under the 35th 
section. (Holden v. Ballantine, 29 L.J.Q. B. 148.) Where the name of 
one of two defendants has been struck out upon the terms of the plaintiff 
paying the costs of such defendant, he is entitled to a moiety of the joint 
costs of the defence. (Redway v. Webber, 32 L. J. C. P. 84.) 


Non-joinder of a defendant.}— Where a person is omitted who is jointly 
liable with those sued, and the objection is not taken by plea in abatement, 
proof at the trial of a joint contract would sustain an allegation that the de- 
fendant or defendants contracted, and would be no variance. (1 Wma. Saund. 
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2916; Whelpdale’s Case, 5 Co. Rep.119 a; Richards v. Heather,1 B. & Ald. 
35; Cross v. Williams, 7 H. & N.675; 31 L.J. Ex. 145.) If such plea be 
pleaded, the plaintiff may enter a cassetur breve and commence another action 
against the original defendant jointly with those named in the plea, or may 
amend the writ and declaration under the O. L. P. Act, 1852, s. 38, which pro- 
vides that where the non-joinder of any person as a co-defendant has been 
pleaded in abatement, the plaintiff shall be at liberty, without any order, to 
amend the writ of summons and the declaration by adding the name of the 
person named in such plea in abatement as joint contractor, and to serve the 
amended writ upon the person so named in such plea in abatement, and to 
proceed against the original defendant and the person so named in such 
plea. And by s. 39, if the joint liability of all is established the plaintiff has 
to pay the costs of the plea in abatement and amendment ; but he may re- 
cover against any original defendant whom he can fix, together with any new 
defendant, although he fails as against others ; in such case the successful 
defendants obtain their costs aguinst the plaintiff, but he is ultimately allowed 
them, with the costs of the plea in abatement and amendment, as against 
the original defendant whom he fixes. (Cazneau v. Morrice, 25 L. J. Q. B. 
126.) A like provision as to judgment and costs is contained in the 3 & 4 
Will. 1V.c. 42, s. 10, to meet the case where after such plea in abatement the 
plaintiff shall commence another action against the original defendants 
jointly with those named in the plea. 

By 3 & 4 Will. IV.c. 42, 8. 8, “ no plea in abatement for the non-joinder 
of any person as a co-defendant shall be allowed in any Court of common law, 
unless it shall be stated in such plea that such person is resident within the 
jurisdiction of the Court, and unless the place of residence of such person 
shall be stated with convenient certainty in an affidavit verifying such plea.” 
So that a plea in abatement cannot be pleaded in respect of a joint contractor 
resident out of the jurisdiction (Joll v. Lord Curzon, 4 UC. B. 249); nor 
can it where the co-contractor is an infant, feme corert, certificated or dia- 
charged bankrupt or insolvent, or where he is protected by the statutes of 
limitation (see post, pp. 476, 477). The plea in abatement must state all 
the co-defendants who ought to be joined, otherwise the plaintiff bas not a 
better writ. (Godson v. Good, 6 Taunt. 587; Crellin v. Calvert, 14 M. & 
W..11.) It must be confined to the count or part of the claim in respect of 
which the liability is joint. (dill v. White, 6 Bing. N.C. 26; PaAillips v. 
Claggett, 10 M. & W. 102.) 


Joint and several contracts. |—Where a contract is made with several 
pergdtis jointly, fhey must join as co-plaintiffs in suing upon it. (Eccleston 
v. Clipsham, 1 Wins. Saund. 153; Petrie v. Bury, 3 B. & C. 353.) And 
where several persons contract jointly, they must be joined as co-defendants, 
(although in the latter case the non-joinder would only be ground for a 
plea in abatement) ; where the contract is joint and several, an action or 
actions may be brought against the parties jointly or severally. (7d. ; Abbot 
v. Smith, 2 W. Bl. 949.) The County Court Act (9 & 10 Vict. c. 95, 8. 68) 
enables a plaintiff to sue any one or more of joint debtors, without any objec- 
tion on the ground of non-joinder. 

A contract cannot be so made as to entitle several persons under it both | 
jointly and scP@Pafly ; they must be entitled under it either jointly only, or 
severully only, and must sue accordingly. (Slingsby’s Case, 5 Co. 184; 
Bradburne v. Botfield, 14 M. & W. 559, 573; Heightley v. Watson, 3 Ex. 
716, 723.) Tho construction of the coutract in this respect depends pri- 
marily on the language used, but is a question of intention to be determined 
by considering, not only the language, but also the interests and relations 
ofthe parties. A contract will be construed to be joint or several according 
to the interests of the parties, ifthe words are capable of that construction, 
or even if not inconsistent with it. If the words are ambiguous or will 
admit of it, the contract will be joint if the interest be joint, and it will 
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Affidavit of the Truth of a Plea in Abatement (a). 


In the ——. 
Between A. B., plaintiff, and EF. F., defendant. 

I, E. F., of , the above-named defendant in this cause, make 
oath and say, that the plea hereunto annexed is true in substance 
and fact [if the plea is one of non-joinder of a co-defendant add: and 
that G. H., in the said plea named, resides at No. ——, in 
street, in the parish of ——, in the county of ——]. 

Sworn, ete. 











Plea of the Non-joinder of a Co-executor as a Plaintiff(b). 
(Commence with the form, ante, p. 450.) That the said G. JZ. 
made his last will in writing, and thereby appointed the plaintiff 
and J. K. executors thereof, and after his death and before action 
the plaintiff duly proved the said will, and the said J. X. is still 


living. [ Conclude as ante, P. 450. } 
As to the non-joinder of an assignee of a bankrupt as a plaintiff 


see post, p. 476 n. 





Plea of the Non-joinder of a Co-erecutor as a Defendant (c). 

(Commence with the form, ante, p. 450.) That the said G. A. 
made his last will in writing, and thereby appointed the defendant 
and J. A. executora thereof, and after his death and before action 
the said J. A. and the defendant duly proved the said will, and took 
upon themselves the execution thereof, and administered divers 
goods which were of the said G. #7. at the time of his death; and 
the said J. A. is still living, and at the commencement of tins suit 
was and still is resident within the jurisdiction of this Court. [Cun- 
clude as ante, p. 450. | 
A like plea: Ryalls v. Bramall, 1 Ex. 734. 





Ee taadhemmmammmeneeanediantienenaal —_ —. 








—_——— 


be several if the interest be several. On the other hand, if the words are 
unnistakably joint, then, although the interest be several, all the parties 
must be joimed in the action ; if the words are unmistukably several, the 
action must be several, though the interest be joimt. (Sorshie v. Park, 12M. 
& W. 154; Bradburne v. Botheld, 14 M.& W. 559; Keightley v. Watson, 
3 Ex. 721; Pugh v. Stringfeld, 3 C. B.N.S.2; 27 L. J.C. P. 34; Beer v. 
Beer, 12 C. B. 60; Foley v. Addenbrooke, 4Q.B.197 ; Haddon v. Ayers, 2 

L. J. Q. B. 105; Thompson v. Hakewill, 19 C. BL. N.S. 713; 35 L.3.C. P.18.) 

(a) This affidavit is required by 4 Anne, c. 16,8. 11; and in case of non- 
joinder of a co-defendant by 3 & 4 Will. TV. c. 42, 6.8; and see Chit. 
Forms, 10th ed. 475. It may be made by a third person. 

(5) In actions by executors they ought all to join, though some bo infants, 
or have not proved the will. If one sue alone, the defendant can take 
advantage of it only by plea in abatement (1 Wms. Saund. 291 &, 2; 2 Chit. 
Pr. 12th ed. 1223; 2 Wms. Exs. 6th ed. 1724); but if the cause of action 
accrued wholly to the executors, there might be a variance. (See Dixon's 
Lush’s Prac. p. 58.) 

A plea that one of the exccutors joined as plaintiffs had renounced was 
held bad (Creswick v. Woodhead, 4M. & &. 811); but see now as to 
renunciation, 20 & 91 Vict. c. 77, 8. 79. 

(c) This plea must state, as above, that the executor not joined has adminis- 
tered, as it is only necessary to sue so many of the executors as have admin- 
istered. (1 Wins. Saund. 291 m ; 2 Wms. Exs. 6th ed. 1787.) The objection 
here pleaded is only matter for plea in abatement; so also that defendant is 
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Plea of the Coverture of the Plaintiff (a). 


(Commence with the form, ante, p. 450.) That the plaintiff at the 
commencement of this suit was and still is the wife of G. H., who is 
still living. [Conclude as ante, p. mene 

A like plea: De Wahl v. Braune, 1 H.& N.178; 25 L. J. Ex. 343. 


Plea of the Coverture of the Defendant (6). 


(Commence with the form, ante, p. 450, the defendant pleading in 
person, not by attorney, see ante, p.6.) That at the commencement 
of this suit she was and still is the wife of G. H., who is still living. 
[ Conclude as ante, p. 450. ] 








Plea of another Action pending for the same Cause of Action (ec). 
(Commence with the form, ante, p. 450.) That before this suit the 





administrator and not executor, or conversely ; or that defendant, sued as 
administrator generally, is administrator only during the minority of an 
executor. (See 2 Wms. Ex. 6th ed. 1794.) 

(a) As to when this plea is necessary, see ante, “ Husband and Wife,” 
p. 171 (a). The coverture of the plaintiff when the husband should be jomed 
with her can be pleaded in abatement only. (Bendix v. Wakeman, 12 M. 
& W.97; Guyard vy. Sutton, 3 C. B. 153.) A replication that the plain- 
tiff’s husband was an alien enemy was held bad on demurrer. (De Waal v. 
Braune,1 H.& N. 178; 25 L. J. Ex. 343.) 

As to the position of a married woman who has obtained a judicial 
separation, or an order for the protection of her property under the Di- 
vorce and Matrimonial Causes Act, 20 & 21 Vict. c. 85, sce ss. 21, 25, 26, 
ante, p. 173 n. 

By the C. L. P. Act, 1852, s. 141, “The marriage of a woman plaintiff 
or defendant shall not cause the action to abate, but the action may not- 
withstanding be proceeded with to judgment, and such judgment may be 
executed against the wife alone, or by suggestion or writ of revivor pursuant 
to this Act judgment may be obtamed against the husband and wife, and 
execution issue thereon; and in case of a judgment for the wife, execution 
may be issued thereupon by the authority of the husband without any writ 
of revivor or suggestion ; and if in any such action the wife shall sue or 
defend by attorney appointed by her when sole, such attorney shall have 
authority to continue the action or defence, unless such authority be counter- 
manded by the husband, and the attorney changed according to the practice 
of the court.” 

Before this enactment it was necessary to plead the marriage pending the 
action-in abatement as a plea to the further maintenance or puis darrien 
continuance, as the case might be. (Morgan v. Painter, 6 T. R. 265; Walker 
v. Golling, 11 M. & W. 78.) 

(6) The coverture of the defendant when sued on a contract made before 
marriage, can be pleaded only in abatement. (Milner v. Miines, 3 T. 
R. 631; Lovell v. Walker, 9 M. & W. 299.) But where a married woman 
is sued upon @ contract made during marriage, her coverture is a defence in 
bar. (See *‘ Husband and Wife,” ante, p. 171 (a), and post.) 

As to the effect of the marriage of the defendant pending the action, see 
the preceding note. 

The plea in abatement of coverture is not within the 3 & 4 Will. IV. 
c, 42, 8. 8, and therefore does not require an affidavit of the residence of 
the husband (Jones v. Smith, 3 M. & W. 526); but it is a dilatory plea, 
requiring an affidavit of verification under the statute 4 Anne, c. 16, s. 11, 
anfe, p. 472 (a). 

(c) The pendency of another action for the same cause may be pleaded 


~ 
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plaintiff issued a writ of summons out of the Court of 
at Westminster against the defendant in an action for the same 
causes of action as in the declaration herein mentioned, as by the 
record and proceedings thereof remaining in the said Court appears, 
and the parties in this and the said former suit are the same parties, 
and the said former suit is still depending in the said Court. [Con- 
clude as ante, p. 450. | 


Like pleas: at ha v. Taylor, 6 M. & W. 695; Henry v. 
Goldney, 15 M. & W. 494; Boyce v. Webb, 15 Q. B. 84. 


Plea by an Attorney of the Privilege of being sued only in the 
Court of which he ts an Attorney (a). 


That at the commencement of this suit the defendant was and 


‘in abatement, not in bar. (Per Bayley, J., Harley v. Greenwood, 5 B. & 


Ald. 95,101; and see Williamson v. Bissill, 7H. & N. 391; 31 L. J. Ex. 131.) 
The pendency of an action in an inferior Court (Laughton v. Taylor, 6 M. 
& W. 695), or in a foreign Court (see Cor v. Mitchell, 29 L. J.C. P. 33; 
Scott +. Lord Seymour, 1 H.& C. 219; 31 L. J. Ex. 457; 32 7b. 61; Ostede 
v. Lepage, 16 Jur. 404), cannot be so pleaded. The pendency of an action 
in a superior Court is not a bar to proceeding in the County Court. 
(Williamson v. Bissill, 7 H.& N.391; 31 L. J. Ex. 131.) 

The pendency of an action against the defendant jointly with another for 
the same demand may be pleaded in abatement (Earl of Bedford v. Bishop 
of Exeter, Hob. 137); and conversely, an action against one defendant 
solely may be pleaded in abatement of an action against the defendant sued 
jointly with another for the same cause (76.; Rawlinson v. Oriet, 1 Show. 
72; where, however, it is suggested that the plea can only be pleaded 
severally by the one defendant who is sued in the first action). The pen- 
dency of an action for the same demand against a person jointly liable with 
the defendant cannot be pleaded in abatement (Henry v. Guldney, 15 M. & 
W. 49+); but where two separate actions were brought against two joint 
contractors in respect of thé same demand, on payment of the debt and 
custs in one action, the Court made an order to stay proveedings in the other 
without costs. (Newton v. Blunt, 3 C. B. 675.) Judgment recovered in an 
action against one joint vontructor may be pleaded in bar to an action 
brought against another co-contractor. (Aing v. Hoare, 13 M. & W. 494; 
and see post, ‘‘ Judgment.’’) 

The pendency of an action by a bankrupt brought before bankruptcy 


“cannot be pleaded in abatement of an action by the assignees for the 


same cause. (Biggs v. Cor, 4 B. & C. 920.) As to the assignees con- 
tinuing the former action, see the C. L. P. Act, 1852, 8. 142; and see post, 
** Bankruptcy.” 

If the defendant has obtained judgment of non pros. against the plaintiff 
in the former action, he cannot afterwards plead its pendency in abatement. 
(Pepper v. Whalley, 3 Dowl. 579.) 

(a). This is not strictly a plea in abatement but a plea of privilege (see 


Hunter vy. Neck, 3 M. & G. 181, 188). An attorney being a sole defendant, 


and sued in his own,right, has the privilege of being sued in the Court of 
which-he is an attorney, and in no other. (South Staffordshire Ry. Co. 
v. Smith, 5 Ex. 472; Yeardley v. Roe, 3 T. R. 573.) If sued in any other 
Court, he may plead his privilege in abatement (Davidson v. Chilman, 
1 Bing. N.C. 297; 1 Chit. Pr. 12th ed. 79; 2 7b. 918 ; “ Attorney,” ante, 
p- 82); but by 12 & 13 Vict. c. 101, 8. 18, it is enacted, “that no privilege 
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still is one of the attorneys of the Court of , at Westminster, 
and during all that time prosecuted and defended suits and pleas 
in that Court for divers subjects of the Queen, as their attorney ; 
and the defendant and all other the aitorneys of the said Court 
ought by an ancient custom of the said Court, from time immemo- 
rial used, to be free from being compelled, and have not at any 
time been used to be compelled to answer any plea in any action 
ersonal (pleas of freehold, felony, and appeals only excepted) be- 
ore any justice or minister of the Queen, or any judge in any Court, 
except before the justices [ov barons] of the said Court of —— ; 
And this the defendant is ready to verify ; wherefore he prays judg- 
mene if the Court here will or ought to take cognizance of the said 
ea. 
Like pleas: Graham v. Ingleby, 2 Ex. 442 ; South Staffordshire 
Ry. Co. v. Smith, 5 Ex. 472. 





Plea that the Plaintiff is an alien Enemy (a). 


(Commence with the form, ante, p. 450.) That at the commence- 
ment of this suit the plaintiff was and is [an alien born (that is to 
say), born in the [empire of }. of alien father and alien mother, 
and was not nor is a subject of our lady the Queen by naturalization, 
denization, or otherwise, and was and is] an enemy of our lady the 
Queen, and residing in this kingdom without the licence, safe-con- 
duct, or permission of our said lady the Queen. (Conclude as ante, 

. 450.) ; 
. Like pleas : Casseres v. Bell, 8 T. R. 166; Alcinous v. Nigreu, 
4H. & B. 217. 

Plea to the further maintenance of the action that the plaintiff 
became an alien enemy after its commencement: see Le Bret v. Pa- 
pillon, 4 Kast, 502. 








Replication to a Plea of Non-joinder that the Defendant ts solely 
_ liable (6). 


(Commence with the form, ante, p. 456.) That the said promise 


shall be allowed to any attorney or other person to exempt him from the 
provisions of the County Court Acts.” The statute 1 Vict. c. 56, s. 4, 
which enables an attorney admitted in one Court to practise in any other, 
does not per se take away his privilege. (Prior v. Smith, 6 Dowl. 299.) 
An attorney of two Courts may be sued in either. (Walford v. Fleet- 
wood, 14 M. & W. 449.) The plea may be pleaded in person or by at- 
torney (Chatland v. Thornley, 12 East, 544; Hunter v. Neck, 3 M. & G. 
181) ; but the latter seems the more proper form. (Groom v. Wortham, 
2 Dowl. N. S. 657.) 

(2) Ifthe plaintiff was an enemy when the contract was made, this de- 
fence may be pleaded in bar. If he has become so since action brought, it 
can only be pleaded in abatement (see Harman v. Kingston, 3 Camp. 150, 
153) ; and it must then be pleaded either to the further maintenance or, if 
he has already pleaded, puis darrein continuance, and this cannot be done 
if the defendant was under terms to plead issuably. (Shepeler v. Durant, 
14.0. B. 582.) A British subject, or the subject of a neutral state, volun- 
tarily residing in an enemy’s country, is considered as adhering to the enemy, 
and is incapable of suing. (Willison v. Patteson, 7 Taunt. 489; M‘Conneli 
v. Hector, 3 B. & P. 118; see Leake on Contracts, 895-897.) 

(6) The plaintiff may either demur or reply to a plea in abatement (2 
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was not made [or the said debt was not contracted] by the defen- 
dant jointly with the said G. H. as alleged. [Conclude as ante, p. 
456. | 





Replication to a Plea of Non-joinder denying that the Party not 
sued ts restdent within the Jurisdiction. 


(Commence with the form, ante, p. 456) That the said G. H. was 
not at the commencement of this suit resident within the jurisdic- 
tion of this Court, as alleged. [Conclude as ante, p. 456. ] 


Replication to a Plea of Non-joinder that the Co-contractor was 
discharged by Bankruptcy and Certificate [or order of dis- 
charge] (a). 


(Commence with the form, ante, p. 456.) That after the accruing of 
the causes of action inthe declaration mentioned and before action, 
the said G. H. became bankrupt within the meaning of the statutes 
then in force concerning bankrupts, and was discharged from the 


Chit. Pr. 12th ed. 915.) If the plantiff cannot do either successfully, he 
may enter a cassetur breve, and commence a fresh action; or if the plea be 
one of non-joinder, he may amend his writ and declaration as provided by 
the C. L. P. Act, 1852, ss. 36, 38, anfe, pp. 470, 471. 

If the plaintiff denies the plea, it would be sufficient to take issue upon 
it, ifthe provisions of the C. L. P. Act, 1852, as to pleadings, are applicable 
to pleas in abateinent ; but see anfe, p. 450 (8). 

If issue in fact be joined after a plea in abatement, the judgment for the 
plaintiff upon verdict is final, quod recuperet. Upon demurrer, the judg- 
ment for the plaintiff i3 interlocutory only, respondeat ouster. Judgment 
for the defendant in both cases is that the writ be quashed. (See the prac- 
tice fully stated, 2 Chit. Pr. 12th ed. 916.) 

The plea of the non-joinder of a co-defendant cannot be sustained where 
the alleged joint-contractor has been discharged from the debt under bank. 
ruptcy or insolvency (see infra, n (a)), or where he waa an infant at the 
time of contracting, and has since avoided the contract, (see pos/, p. 477), 
or where the debt as against him ts barred by the Statute of Limitations. 
In the latter case the replication above given is sufficient, by virtue of the 
statute 9 Geo. IV. c. 14 (Lord Tenterden’s Act), 8. 2, which enacts, “ That 
if any defendant or defendants in any action on any simple contract shall 
plead any matter in ahatement, to the effect that any other person or per- 
sons ought to be jointly sued, and issue be joined on such ples, and it shall 
appear at the trial that the action could not, by reason of the recited Acts 
or this Act, or either of them” (that is, by reason of the want of an ac- 
knowledgment in writing, or now by the Meroantile Law Amendment Act, 
1856, 19 & 20 Vict. c. 97, 8. 14, part-payment, sco “ Limitation,” post), 
“be maintained against the other person or persons named in such plea, 
or any of them, the issue joined on such plea shall be found against the 
party pleading the same.” 

(2) By 3 & 4 Will. IV. c. 42, 8. 9, “To any plea in abatement in any 
Court of law of the non-joinder of another person, the plaintiff may reply 
that such person has been discharged by bankruptcy and certificate, or 
under an Act for the relief of insolvent debtors.” ‘This enactment renders 
it unnecessary to join a bankrupt or insolvent co-contractor as a defendant ; 
but if a plea in abatement is pleaded, the bankruptcy or insulvency must 
be replied. (See Bovill v. Wood, 2M. & 8. 23.) 
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said causes of action by bankruptcy and certificate [or order of dis- 
charge]. [Conelude as ante, p. 456. | 


plication toa Plea of Fleer hassrags} that the Co-Contractor was 
discharged under the Insolvent Act (see ante, p. 476 n. (a) ). 


(Commence with the form, ante, p. 456.) That after the accruing of 
the causes of action in the declaration mentioned and before action, 
the suid G. H. was duly discharged from the said causes of action 
by an order of adjudication made by the Court for the Relief of In- 
solvent Debtors in England under the statutes then in force in that 
ise)” which said order still remains in force. [Conclude as ante, p. 


Replication to Plea of Non-joinder that the Party not joined was 
an infant: Gibbs v. Merrill, 3 Taunt. 307; Burgess v. Merrill, 
4 Taunt. 468 (a). 





Replication to a Plea of Coverture of the Defendant denying it. 


(Commence with the form, ante, p. 456.) That she was not the wife 
of the said G. H. as alleged. [ Conclude as ante, p. 456.] 


ACCORD AND SATISFACTION 


(a) It would seem that the fact of the alleged co-contractor being an 
infant and having repudiated the contract, might be shown under a traverse 
of the plea. Ifa special replication is adopted, it must allege both the in- 
fancy and the repudiation. (See per Patteson, J., Boyle v. Webster, 17 Q. 
B. 950, 956.) Upon an issue joined by the plaintiff on a plea in abatement 
of the non-joinder of a co-contractor, where it appeared upon the trial that 
the co-contractor was an infant and had not avoided the contract, the de- 
fendant was held entitled to succeed. (Gibbs v. Merrill, 3 Taunt. 307.) A 
replication to such a plea, of the infancy of the co-contractor, was held good 
on demurrer. (Burgess v. Merrill, 4 Taunt. 468.) Where in an action 
against two defendants upon a contract one pleaded his infancy, it was held 
that the plaintiff could not enter a nolle prosequi to the plea of infuncy and 
continue the action against the other defendant, because by the nolle pro- 
sequi he admitted that there never was any joint binding contract. (Boyle 
v. Webster, 17 Q. B. 950; and see Chandler v. Parkes, 3 Esp. 76.) In 
such case he ouglit to discontinue the action and commence a fresh one 
against the defendant solely liable. 


(b) Accord and satisfaction.|—This defence consists, as the name’ im- 
porta, of two parts, accord and satisfaction; that is to say, of something 
iven or done by the defendant to or for the plaintiff, and accepted by the 
atter upon a mutual agreement that it shall be a discharge of the cause of 
action. The agreement is the accord, and the thing given or done is the 
satisfaction. Both parts are essential to the defence, for accord without 
satisfaction, or satisfaction without accord, is no answer. An accord de. 
Sore breach, that is to oof an agreement varying or discharging the previous 
coutract, if validly made, is a good answer to a subsequent breach of the 
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contract, without performance or satisfaction. (See post, ‘ Rescission.”') 
Bills of exchange and promissory notes may be discharged, after they are 
due, by mere waiver without satisfaction. (Foster v. Dawber, 6 Ex. 851; see 
= of waiver, “ Bills of Exchange,” post.) Accord and satisfaction muat 
e pleaded specially, r. 8, T. T. 1853, ante, p. 437. 

nything may be given and received by way of accord and satisfaction ; 
and in the common case of a debtor paying his creditor a debt post diem, 
the defence is really one of accord and satisfaction, although from the fre- 
quent recurrence of the transaction it is looked upon as a distinct defence 
under the name of payment. (See post, “ Payment.”) In the case of pay- 
ment of an ascertained debt, however, a smaller sum is no satisfaction of 
a larger without some additiona] consideration ; whereas in other cases 
the value of the things done or given in accord and satisfaction is not in- 
quired into, as they are accepted as equivalent by agreement (Pinnel’s Case, 
5 Rep. 117. a; per Parke, B., Curletris v. Clark, 3 Ex. 375, 379; Down v. 
Hatcher, 10 A. & E.121 ; Sibreev. Tripp, 15 M.& W.23; Cumber v. Wane, 
1 Smith’s L. C. 6th ed. 301) ; but payment of a smaller sum may be a satis- 
faction of a larger ascertained debt where there is a new consideration to 
support the agreement to that effect, as where it is paid before the whole 
debt is payable, or where it is paid as a composition under an arrange- 
ment with creditors, or where it is paid by a third party. (Lewis v. Jones, 
4B. & C. 506,513; Welbyv. Drake, 1 C. P. 557; Wilkinson v. Byers, 1 A, 
& E.106.) An account stated of the balance due bet ween the plaintiff and the 
defendant and a payment of that balance by the defendant, being a smaller 
sum than the amount claimed, where all the items of the account are on one 
side, is not a good plea in accord and satisfaction, but only an informal] plea of 
payment pro tanto. (Perry v. Attwood,6 E. & B. 691; 25L.J.Q. B. 408; 4 
like plea was held badin Smith v. Page, 15 M. & W. 683.) A plea ofan ac. 
count stated of cross demands and payment of the balance is good. (Cal- 
lander v. Howard, 10C. B. 290; Sutton v. Page, 3 C. B. 204.) A statement 
of account in which all the items are on one side does not affect the rights 
of the parties, (Smith y. Forty, 4 C.& P.126; Jones v. Ryder, 4 M. & W. 
32 ; and see ante, p. 52, n. (a).) 

A substituted agreement may be accepted in accord and satisfaction of 
an existing cause of action, the new promise only, and not the performance 
of it, being taken in satisfaction and discharge. (//al/ v. Flockton, 14Q. B. 
380; 16 Jd. 1039; Erans v. Powis, 1 Ex. 601.) 

The accord must be executed and satisfied. If the defendant has not per- 
formed it on his part, or if the plaintiff has not accepted the performance 
in satisfaction, the accord alone is no defence. (Bayley v. Homan, 3 Bing. 
N. C. 915, 920; see Hardman v. Bellhouse, 9M. & W. 596.) Thus, a 
plea that it was agreed that the defendant should secure the debt by a 
mortgage to be paid by instalments, and that the defendant had always 
been ready to execute the mortgage, but had never been called upon to 
do so, was held bad. (Allies v. Probyn, 2C. M. & R. 408.) So a plea 
that it was agreed that the plaintiff should take out his debt in beer, and 
that the defendant was always ready and willing to carry out the agree: 
ment on his part, was held a bad plea. (Collingbournev. Mantell, 5 M. & W. 
289 ; and sce Wray v. Milestone, M. & W. 21.) Soin an action upon a 
contract to deliver timber, the plea that the plaintiff agree to accept other 
timber inatead of that contracted for, and that the defendant tendered such 
other timber, which the plaintiff refused to accept, waa held to be an accord 
without satisfaction. (Gabriel v. Dresser, 15 C. B. 622; 241. J.C. P.81.) 
So, pleas to the effect’that it was agreed that the defendant should give the 
plaintiff authority to collect the defendant's debts, and satisfy the cause of 
action thereout, and that the plaintiff might have collected the debts, but 
through his negligence or default failed in doing a0, have been held to be 
bad pleas. (Gifford v. Whittaker, § Q. B. 249; Baillie v. Moore, 8 Q. B. 
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Plea of Accord and Satisfaction by Work done, Goods sold, etc. (a). 


That he satisfied and discharged the plaintiff’s claim by doing 
work and providing materials for the same for the plaintiff, and by 
delivering goods to the plaintiff, which work and materials and goods 
were so done and provided and delivered by the defendant, and were 
accepted by the plaintiff respectively in satisfaction and discharge 
of the said claim. 


Plea of Accord and Satisfaction, another Form (a). 


That by agreement between himself and the plaintiff he delivered 
to the plaintiff, and the plaintiff accepted and received from him 
certain ey as the case may be] in satisfaction and discharge 
of the plaintiff's claim. 


- 


Plea of accord and satisfaction after action brought: Corbett v. 
Swinburne, 8 A. & E. 673. 

Plea of accord and satisfaction made to one of three joint pluintiffs : 
Wallace v. Kelsall, 7 M. & W. 264. 


Pleas of accord and satisfaction, by delivery of goods: Hall v. 


489.) Until satisfaction under the accord, the original cause of action is 
not at all affected thereby, so that it remains liable to be barred by the 
Statute of Limitations. (Reeves v. Hearne, 1 M. & W. 323.) 

An accord and satisfaction made by a third party with the plaintiff, on 
the defendant’s behalf, may be subsequently adopted by him and enure to 
his benefit. (Jones v. Broadhurst, 9 C. B. 173, 193, and the cases there 
cited ; see Randall v. Moon, 12 C. B. 261.) An accord and satisfaction 
made with one of several joint creditors is a good discharge as against 
all, and may be pleaded according to the fact or the legal effect. (Wallace v. 
Kelsall, 7 M. & W. 264; Sinith v. Lovell, 10 OC. B. 6,23; Alexander v. 
Dowie, 1 H.& N.152; 25 L. J. Ex. 281.) So, an accord and satisfaction ac- 
cepted from one of several joint debtors is a discharge of all. (Nichulson v. 
Revill, 4 A. & E. 675.) 

Accord and satisfaction after breach is in general a good defence to an 
action on any contract, whether made by parol or by specialty. (Blake's 
Case, 6 Co. 436; Smith v. Trowsdale, 3 BK. & B. 83. But see in cases of 
bonds and covenants for payment of present money debts, Peytoe’s Case, 
9 Co. 79a; Massey v. Johnson, 1 Ex. 241, 258; Cumber v. Wane, 1 Smith, 
L. C. 6th ed. 301, 313. And as to equitable pleas of accord and satisfac- 
tion in such cases, see Webb v. Hewitt, 3 K. & J. 438.) By accord and sa- 
tisfaction the cause of action is entirely discharged, and no further claim 
can arise upon it, even in respect of damages which have accrued subse- 
quently, and were not foreseen at the time of the satisfaction. (Nicklin v. 
Williams, 10 Ex. 259.) 


(a) The accord may be stated briefly and inferentially, as in the above | 


poesia or it may be stated fully, with a distinct allegation of satis- 
action by performance of it. In the latter case it forms a separate allega- 
tion in the plea, and may be traversed separately. (Bainbridge v. Lax, 9 Q. 
B. 819.) The former is the safest mode of pleading, because where the 


accord is pleaded separately, the precise execution of it must be pleaded ; _ 


ac ; it fails in any part, the plea ie bad. (See Peytoe’s Case, 9 Co. Rep. 


eee 
+ 
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Poyser, 18 M. & W. 600; by a set-off of mutual debts: Wallace v. 
Kelsall, 7 M. & W. 264; Learmonth v. Grandine, 4M. & W. 658; 

giving aguarantee: Alexander v. Strong, 9 M. & W. 734; by 

levering goods to a third party for the plaintiff: Stead v. Poyer, 
1 C. B. 782; by an agreement to refer certain matters to arbitra- 
tion and performance of the agreement: Williams v. London Com- 
mercial Exchange Co., 10 Ex. 569 ; by the settlement of a former ac- 
tion for the same cause on payment of the debt and costs: Power v. 
Butcher, 10 B. & C. 329; Ross v. Jacques, 8 M. & W. 135; by pay- 
ing a smaller sum and withdrawing a defence to an action and pay 
ing costs: Cooper v. Parker, 140. B. 118; 15 C. B. 822; by the 
plaintiff satisfying the debt out of goods deposited in his hands for 
that purpose: Hoss v. Moses, 1 C. B. 227; by delivering posses- 
sion of a house and a payment of money: Lavery v. Turley, 6 H. & 
N. 239; 30 L. J. Ex. 49; by a composition made by the defendant 


with his creditors, see post, ‘* Composition.” 


Pleas of accord and satisfaction, to an action on a bill of ex- 
change, by delivery of other negotiable instruments: James v. 
Williams, 13 M. & W. 828; to an action for the breach of the con- 
dition of a bond: Field v. Rohins,8 A. & K. 90; to an action for not 
delivering goods under a contract of sale, by the acceptance of other 
goods in accord and satisfaction: Gabriel v. Dresser, 15 C. B. 622 ; 
24 L.J.C. P.81; to an action for use and occupation, that plaintiff 
ha wrongfully distrained defendant's gouds, and tt was agreed that 
plaintiff should keep the goods distrained in satisfaction of the debt: 
Jones v. Sawkins, 5 C. B. 142; fo an action on an award to pay 
money by instalments: Smith v. Trowsdale, 3 E. & B. 83. 


Plea of Accord and Satisfaction by giving a Bond. 


That he satisfied and discharged the plaintiff’s claim by deliver- 
ing to the plaintiff the bond of the defendant, in the penal sum of 
£——, conditioned for the payment to the plaintiff of £——, and in- 
terest for the same, which bond the defendant so delivered, and the 
plaintiff accepted respectively in satisfaction and discharge of the 
said claim. 

Pleas of accord and satisfaction, by the grant of an annutty: 
Turner v. Browne, 3 C. B. 157; by giving a warrant of attorney: 
Fearn v. Cochrane, 4 C. B. 274. 

Plea to an action for debts incurred in respect of a ship, that 
plaintiff took a bottomry bond tn accord and satisfaction: Weston v. 
Foster, 2 Bing. N.C. 693. 








Plea of Accord and Satisfaction by giving a Bill of Exchange (a). 


That he satisfied and discharged the plaintiff's claim by indorsing 
and delivering to the plaintiff a bill of exchange dated the day 





(a) A negotiable bill or note may be given and accepted in complete ea- 
tisfuction and discharge of a cause of action, and the transaction then 
amounts to an accord and satisfaction, and is pleaded as above; or it may 
be given and accepted merely for aud on account of the cause of action, and 
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of ——, A.D. , drawn by the defendant on [and accepted by] J. 
K., whereby the defendant required the said J. K. to pay to the 
defendant or order £ ; months after date, which said bill 
the defendant so indorsed and delivered to the De and the 
plaintiff accepted and received in satisfaction and discharge of the 
plaintiff’s claim. 











Plea of Accord and Satisfaction by indorsing to the Plaintiff 


a Promissory Note. 


That he satisfied and discharged the plaintiff ’s claim by indorsing 
and delivering to the plaintiff a promissory note dated the day 
of , A.D. , made by J. K., whereby the said J. K. promised 
to pay to the defendant or order £——, months after date, 
which said note the defendant so indorsed and delivered to the plain- 
tiff, and the plaintiff accepted and received in satisfaction and dis- 
charge of the plaintiffs claim. 














Plea of Accord and Satisfaction by Payment of a smaller Sum by a 
third Party. (See ante, p. 478.) 


That the plaintiff’s claim was satisfied and discharged by J. 
paying to the plaintiff, at the defendant's request, out of the proper 
moneys of the said J. A. a sum of money which, by agreement be- 
tween him and the plaintiff and the defendant, the said J. K. 
so paid, and the plaintiff accepted and received in satisfaction and 
discharge of the plaintiff’s claim. 


then it amounts only to a conditional payment, which suspends the right of 
action during the rumming of the security and until default in payment ; 
and before payment the defence must be specially pleaded according to the 
facts. (See “ Bill taken for the Debt,” post, p. 540.) 

Where a bill cr note is taken in accord and satisfaction and the defence 
is 80 pleaded, a replication that it was afterwards dishonoured is bad. (Sard 
y. Ihodes, 1 M. & W. 153.) 

Where the bill or note is taken for and on account of a debt, if the instru- 
ment (or any renewal of it) is duly paid, it operates as payment of the debt, 
and the defence may be proved under the common plea of payment (see 
post, “ Payment”) ; if the bill or note is dishonoured, the original right of 
action revives. A bill or note for a smaller sum cannot be effectually given 
Sor and on account of a larger sum due, and a plea to that effect would be 
bad (Thomas v. LHeathorn, 2 B. & C. 477); but such an instrument, if 
negotiable, may be given and accepted in satisfaction and discharge of a 
larger sum. (Sibree v. Tripp, 15 M. & W. 23; and see Cumber v. Wane, 1 
Smith L. C. 6th ed. 301.) 

Whether the bill or note is given and accepted in accord and satisfaction 
or for and on account of the debt, is a question of fact depending on the 
actual agreement made between the parties. (Sibree v. Tripp, 15 M. & W. 
23; Goldshede v. Cottrell, 2 M. & W. 20.) The allegation that a bill was 
taken “in payment of” a debt dovs not necessarily mean that it was taken 
in satisfaction, but may mean only that it was taken on account of the 
debt. (Maillard v. Duke of Argyle, 6 M. & G. 40; per Byles, J., Bottom- 
ley v. Nuttall, 5 C. B. N.S. 122,134; and see Kemp v. Watt, 15 M. & W. 
672.) 

Y 
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Plea to an action by the indorsee of a bill against the acceptor, 
that the plaintiff tovk the promissory note of the drawer tn satisfac- 
tion and discharge of the bill: Sard v. Rhodes, 1 M. & W. 153. 


Plea of an Agreement between the Plaintiff, the Defendant, and a 
third Party, that the Defendant should be discharged and the 
third Party be accepted by the Plaintiff as his Debtor instead, and 
acceptance accordingly (a). 


That after the plaintiff's claim became due, J. X. was indebted to 
the defendant in £——. and it was then agreed by and between the 
plaintiff and the defendant and the said J. K. that the defendant 
should relinquish his said claim against the said J. X. for the last- 
mentioned sum, and the said J. A. should pay the same to the 
plaintiff instead of to the defendant, and that the plaintiff should 
accept the said J. X. as his debtor in lieu of the defendant, in re- 
spect. of the last-mentioned sum and in satisfaction and discharge of 
the plaintiff's claim in the declaration mentioned ; and in pursuance 
of the said agreement the defendant then relinquished his said claim 
against the said J. X., and the plaintiff then accepted the said J. A. 
as his debtor, in lieu of the defendant, on the terms aforesaid, and 
in such satisfaction and discharge as aforesaid. 

A like plea [held bad for not stating that the third party became 
bound to the plaintiff]: Kemp v. Watt, 15 M. & W. 672. 


Plea that the defendant was partner in a firm of A. & Co., by 
whom the debt was contracted, that the defendant left the firm and 
another person was taken into the firm instead, and that the plaintiff 
accepted the new firm as his debtors and discharged the defendant: 
Hart v. Alerander,2 M. & W. 484. 

Plea by one of two defendants sued jointly that he incurred the 


(a) This precedent shows a debt due from the third party to the defen- 
dant which the defendant relinquished, but that fact is not essential to the 
validity of the defence. Where an agreement has been made between the 
plaintiff and the defendant and a third party, that the latter should become 
liable to the plamtiff instead of the defendant, and that the detendant 
should be discharged, and the plaintiff has accepted the liability of the 
third party, and discharged the defendant according to the agreement, the 
transaction affords a good defence by way of accord and satisfaction. (See 
per Buller, J., Tatlock v. Harris, 3 T. R. 174, 180 ; dlodyson v. Anderson, 
3B. & C. 842, 855 ; Curon v. Chadley, 3 B. & C. 591; and sce ante, p. 45.) 
The acceptance of the separate liability of one of several joint debtors in- 
stead of the joint liability of all is a sufficient consideration for the dis- 
charge of the joint lability, and may be pleaded in accord and satisfac- 
tion in an action brought upon it. (Lyth v. Ault, 7 Ex. 669; overruling 
Lodge v. Dicas, 3 B. & Ald. 611.) 

So, where an agreement has been made between the pluintiff and the 
defendant and a third party, to whoin the plaintiff was indebted, that 
the defendant should take upon himself the debt of the plaintiff, in con- 
sideration of the plaintiff discharging him from his debt, and accordingly 
the defendant has become liable to the third party, and the third party has 
discharged the plaintiff from his debt, this may be pleaded as a valid nies 


in accord and satisfaction. (Cochrane v. Greene, 9 C. B. N. 8. 448; 30 
C. P. 97, 101.) 
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debt as partner with the other, and retired from the partnership upon 
the terms of the creditor accepting the separate liability of the other 
partner in discharge of the joint liability: Lyth v. Ault, 7 Ex. 669; 
and see Lodge v. Dicas,3 B. & Ald. 611; Thomas v. Shillibeer, 1 
M. & W. 124, 


Pilea of an Agreement be'ween the Plaintiff, the Defendant, and a 
third Party, that the Defendant should be discharged in consi- 
deration of his being accepted instead of the Plaintiff as Debtor 
to the third Party, and acceptance by the third Party accord- 
ingly. 

That after the plaintiff ’s claim herein pleaded to became due the 
plaintiff was indebted to J. K.in £ , and it was then agreed by 
and between the plaintiff and the defendant and the said J. K. that 
the plaintiff should be credited in his account with the said J. K. 
with the sum of £ , and should be allowed the same by him in 
such account as if it had been paid to him by the plaintiff, and that 
the defendant should become and should be accepted by the said 
J. A. as his debtor for the amount of the said claim herein pleaded 
to instead of the plaintiff, and that the claim of the plaintiff against 
the defendant, in respect of the last-mentioned sum, and the said 
claim of the said J. K. against the plaintiff respectively should be 
thereby discharged and satisfied ; and in pee of the said agree- 
ment the plaintiff was then credited in his account with the said J. 
K. with the said £ , and was allowed the same by him in such 
account as though it had been paid to him by the plaintiff, and the 
defendant then became and was accepted by the said J. X., as his 
debtor for the amount of the said claim herein pleaded to instead 
of the plaintiff, on the terms aforesaid ; and the plaintiff then ac- 
cepted the said agreement and the performance thereof as aforesaid, 
in satisfaction and discharge of his claim herein pleaded to. 

A like plea [held bad for not stating that the plaintiff's debt to J. 
a oa discharged |; Cochrane v. Green, 9 C. B. N.S. 448; 30 L. J. 
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Replication to Pleas of Accord and Satisfaction. 


The replication may deny both the accord and the satisfaction, by 
taking issue on the plea; or where the accord and the satisfaction 
are stated separately in the plea, the replication may traverse either 
or both in terms. (Bainbridge v. Lar, 9 Q. B. 819.) 


Account (a). 


(a) In the action of account there is no general issue. (1 Chit. Pl. 7th 
ed. 515.) 

In the Statute of Limitations, 21 Jac. I. c. 16, an exception was made 
of “such accounts as concern the trade of merchandise between merchant 
and merchant, and their factors and servants” (Inglis v. Haigh, 8 M. & W. 
769) ; but this exception was repealed by the Mercantile Law Amendment. 
Act, 1856, 19 & 20 Vict. c. 97, 8. 9. 

Y2 


Pleas, etc., in Actions on Contracts. 


Plea that the defendant never was hailiff as alleged (a): Wheeler 
v. Horne, Willes, 208; Barter v. Hozier, 5 Bing. N. C. 288. 

That the defendant did render a reasonable account: Baxter v. 
Hozier, 5 Bing. N. C. 288; Beer v. Beer, 12 C. B. 60. 


For other pleas see the above cases ; and see Gorely v. Gorely, 1 
H. & N. 144. 


Accotnts STATED 


General Issue. 
Never indebted,” ante, p. 461. 


ACTION PENDING. 


Plea of another action pending for the same cause: see “ Abate: 
ment,” ante, p. 473. 


ADMINISTRATORS. See ‘ Evecutors,” post, p. 577. 


AGEXT. 





General Issue (c). 


‘“‘ Never indebted,” see ante, p. 461. ‘* Non assumpsit,” see ante, 
p. 468. 


(a) In an action by one tenant in common against another, under the 4th 
Anne, c. 16, 8. 27 (anfe, p. 62) ; the plea denying that defendant was bailiff 
would be insufficient ; the plea should deny that defendant was tenant in 
common. (Hason v. Henderson, 12 Q. B. 986; 17 Q. B. 701; Beer v. 
Beer, 12 C. B. 60.) 

(6) As to the effect of the plea of the general issue, “never indebted ”’ to 
a count on accounts stated, see anfe, p.465. All defences by way of con- 
fession and avoidance of the debt must be specially pleaded, see ante, p. 437. 
Tt often happens that the accounts stated charged in the declaration were 
stated respecting debts also sued for m the declaration, and that the same 
defence applies to the original debts and to the claim on the accounts 
etated. In such cases the plea may be addressed to both cluims (see ante, 
p. 448) ; and if the claim under the accounts stated is not incidentally 
answered, it may be expressly pleaded to at the end of the plea, thus :— 
‘“‘ And the said accounts stated were stated of and concerning the said gods 
sold and delivered [or work done, or bill or note, or as the case may be}, 
only, and not otherwisé.” 

(c) To the indebitatus counts by agents (ante, p. 64), the plea of never 
indebted puts in issue the retainer and contract of agency, the work, etc., 
done under it, and the reasonableness of the charges. And see further as 
to the effect of this plea, ante, pp. 40, 464. 

To the special counts by or against agents. (ante, p. 64), the general issue 
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Plea to an Action for not accounting for the Sale of Goods, that the 
Defendant did not sell. 


That he did not sell or dispose of the said goods or any of them. 


Plea to a similar Action, that the Plaintiff did not request the 
Defendant to account. 


That the plaintiff did not request the defendant to render to the 
plaintiff an account of the sale of the said goods or any of them, or 
of the moneys arising from such sale. [See Zopham v. Braddick, 1 
Taunt. 572. ] 


Plea to a similar Action, that the Defendant did account. 


That he did render to the plaintiff a just and true account of the 
sale of the said goods and of the moneys arising from such sale. 


Plea on equitable grounds, that the defendant contracted as agent 
only, and signed the contract so as to make himself liable as prin- 
cipal, contrary to the intentions both of the plaintiff and defendant : 
Les cere 6H.& N.768;1H.& é 203; 30 L. J. Ex. 273; 
‘ . 451. 


Alen Enesy. See ‘ Abatement,” ante, p. 475. 


ALTERATION OF WRITTEN ContTRACT (a). 





Plea that a Written Contract was made void by an Alteration. 


That the said contract was made in writing and signed by the 
defendant ; and afterwards and whilst the said contract in writing 
was in the possession and custody of the plaintiff it was rendered 


oe 


of non assumpsit puts in issue the contract of agency as alleged in the 
declaration. The matters performed under the contract, precedent to the 
cause of action, as the sale and disposal of goods, the request to account, 
etc., must be denied by common traverses, of which examples are given 
above. The demal in such pleas must be specific, whether the matters de- 
nied are alleged specifically in the declaration or are involved in the general 
allegation of the performance of conditions precedent. The breaches of 
contract charged may be denied by traverses of the specific acts alleged. 

If an agent who contracted expressly us such fora disclosed principal is 
sought to be fixed with personal liability in an action brought against him, 
thia defence will be admissible under the plea of never indebted or non 

it, according to the form of the declaration. 


(a) When a deed is altered in a material point by the plaintiff, or even 
by a stranger without the privity of the plaintiff, it is thereby made void. 
(Pigot’s case, 11 Co. Rep. 27 a; Sheppard's Touchstone, 68, 69 ; Davidson v. 
Cooper, 18 M. & W. 343, 352) ; and the same rule applies to instruments of 
contract not under seal. (Davidson v. Cooper, 11 M. & W.778 ; 13 76. 348, 
352; Mollett vy. Wackerbarth, 5C. B. 181, 194.) But if the instrument 
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void by being materially altered without the consent or knowledge 
of the defendant, that is to say, by [here state the alteration made, 
as affixing a seal by and near the signature of the defendant as and 
for the seal of the defendant, or altering the words twenty shillings 
per bushel! into thirty shillings per bushel, or as the case may be, 
so as to show the materiality of the alteration. If the declaration 
shows that the contract was in writing, the first allegation may be 
omitted. | 
A like plea: Mollett v. Wackerbarth, 5 C. B. 181. 


is not in the possession of the plaintiff, and if he is not responsible for its 
safe custody, the alteration by a stranger, it seems, would not avoid it. (See 
Henfree v. Bromley, 6 East, 309 ; Daridson v. Cooper, 13 M. & W. 343, 
353.) The alteration vitiates the whole instrument, although not made in 
the part declared upon. (Mollett v. Wackerbarth, 5 C. B. 181.) 

An alteration by a stranger without the privity of the plaintiff in a point 
not material does not avoid the instrument. (Pigot’s case, 11 Co. Rep. 27a; 
Waugh v. Bussell, 5 Taunt. 707 ; Trew v. Barton, 1 C. & M. 533.) 

An alteration may be accounted for on the ground of accident, and the 
original state of the instrument shown by parol evidence (Sheppard’s 
Touchstone, 69), as that the seal of a deed had been torn off by a child 
(Argoll v. Cheney, Palm. 402, 403), or eaten off by rats. (Bolton v Bishop 
of Carlisle, 2 H. Bl. 259, 263). So, an alteration may be shown to have 
been made by mistake, without any intention of altering the instrument 
(Raper v. Birkbeck, 15 East, 17; Wilkinson v. Johnson, 3 B. & C. 428 ; 
Norelli v. Rossi, 2 B. & Ad. 757) ; or to correct a mistuke. (Filch v. Jones, 
5 E. & B. 238.) 

An alteration made by consent of both parties amounts to a new contract, 
which supersedes the original contract (see post, “ Rescission of Contract”), 
unless it is made only for the purpose of correcting a mistake in the ori- 
ginal contract, and to carry out the origina] intention of the parties. (See 
Cole v. Parkin, 12 East, 471, 475.) In such case, if the original contract 
is sufficiently stamped, the amended contract does not require a new stamp, 
unless the amendment has so altered the nature of the contract as to make 
a different stamp necessary. (Robinson v. Touray, 1 M. & S. 217; Jacob vy. 
Hart, 6 M.& 8S. 142; Byrom v. Thompson, 11 A. & E. 31; and see post, 
* Bills of Exchange,’ p. 532.) 

The defence that a written contract has been altered after it was made, 
must be specially pleaded when the instrument is declared upon in its ori- 
ginal form, and the plaintiff is able to prove it (which he might be, notwith- 
standing the alteration, ¢. g. if the alteration did not affect the part de- 
clared upon); but where the alteration is such as to produce an insuperable 
variance between the contract as charged in the declaration in its original 
form and as it is produced in evidence, or when it makes the instrument 
inadmissible for want of a stamp, the defendant may take advantage of it 
under the general issue. Wherever the contract is declared on in its altered 
form, as the defendant did not in fact make the contract alleged, he may 
raise the defence under non assumpsit or non est faclum. (Waugh v. Busa- 
sell, 5 Taunt. 707; Hemming v. Trenery, 9 A. & E. 926; Davidson vy. 
Cooper, 11 M. & W. 778; 13 16. 343; Heath v. Durant, 12 M. & W. 438 ; 
Croockewit v. Fletcher, 1 H.& N. 898; 26 L. J. Ex. 153; Mason v. Brad- 
ley, 11 M. & W. 590; and see 2 Taylor on Ev. 5th ed. p. 1567; and post, 
“ Bills,” p. 583.) When a document is produced it is for the jury to 
say, upon an inspection of the document, whether it hae been altered or not ; 
and the party producing the document is bound to account for the alteras 
tion, if any. ( Bishop v. Chambre, M. & M. 116; Knight v. Clements,8 A. & 
E. 215; per Parke, B., Karl Falmouth v. Roberts, 9 M. & W. 469, 471.) 

As to alterations of contracts by new agreements between the parties, see 
post, “ Rescission of Contract.” 
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Plea that the agreement was altered by affixing a seal so as to 
make it purport bo be a deed of the defendant : Davidson v. Cooper, 
11M. & W.778; 13M. & W. 343. 

Plea that a charter-party was altered by the insertion of material 
words : Croockewit v. Fletcher, 1 H. & N. 893; 26 L. J. Ex. 153 (a). 

Plea that a mortgage-deed was altered by increasing the amount 
of the debt secured: Stobart v. Dryden, 1 M. & W. 615. 

Plea that a bond of guarantee was altered by inserting a condi- 
tion that the giving time to the principal debtor should not discharge 
the sureties: Harden v. Clifton, 1 Q. B. 523. 

Pleas of alterations in bills and notes, post, “ Bills,” p. 631, 533. 


Replication to a plea of release, that the deed was altered after 
execution, by inserting the amount: Fazakerley v. M‘ Knight, 6 E. 
& B. 795; z6L. J. 6. B. 30. 


AMBASSADOR. 





Plea to the jurisdiction, that the defendant is an alien, and is 
ambassador and public minister of a foreign state, and received as 
such by the Queen: Magdalena Steam Nav. Co.v. Martin, 28 L. J. 
Q. B. 310. [See the authorities collected in Taylor v. Best, 14 C. B. 
487 ; and see Gladstone v. Musurus Bey, 32 L. J. C. 155.) 


ANNDITY. 





General Issue (6). 
Non est factum,” ante, p. 467. 


Pleas under the Statute 53 Geo. IIT. c. 141:—That no memorial 
was enrolled : Cumberland v. Kelley, 3 B. & Ad. 602; Frost v. Frost, 


(a) In this case, a replication that the alteration was made by a third 
party without the knowledge of the plaintiff, and that he offered to erase 
the alteration, and did erase it upon the defendant objecting thereto, was 
held a bad replication. 


(65) In an action on an annuity-deed, the general issue non est factum 
denies the execution of the deed, and obliges the plaintiff to prove a deed 
agreving with that alleged in the declaration. 

The stat. 53 Geo. III. c. 141, required the enrolment of a memorial of 
annuity-deeds falling within the description contained in that statute. 
But it has been repealed by 17 & 18 Vict. c. 90, except as regards the rights 
and remedies or habilities of any person in respect of any act done previ- 
ously to that Act. The want of the enrolment of a sufficient memorial, 
when required, is a defence to an action on an annuity-deed, and must 
be specially pleaded. (Mestayer v. Biggs, 2 Dowl. 695; Massy v. Nanney, 
3 Bing. N.C. 480.) But as such a defence can seldom occur in future 
it is deemed sufficient merely to refer, as above, to the pleadings arising 
upon it. 
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3B. & Ad. 612; Marriage v. Marriage, 1 C. B. 761; Howkins v. 
Bennett, 7 C. B. N. 8. 507; 30 L. J. C. P. 193. 

That the deed was given for a pecuniary consideration, so as to be 
within the statute, and that no memorial was enrolled : Frost v. 
Frost, 3 B. & Ad. 612; Hick v. Keats, 4 B. & C. 69; Evatt v. 
Hunt, 2 E. & B. 374. 

That the memorial enrolled ts defective: Flight v. Buckeridge, 3 
Bing. 216; Darwin v. Lincoln, 6 B. & Ald. 445. 


Pleas of the redemption of the annuity, under the deed: Lane v. 
Drinkwater, 1C. M. & R. 599; Bostock v. Hume, 7 M. & G. 893 ; 


Webber vy. Granville, 30 L. J. C. P. 92. 


APPRENTICE. See ante, p. 69. 





General Issue. 
‘Non est factum,” ante, p. 467. 


ARBITRATION AND AWARD. 





I. Puess to Actions oN AWARDS. 
General Issue (a). 


‘“‘ Never indebted,” ante, p. 461; “ Non assumpsit,” anée, p. 465; 
Non est factum,” ante, p. 467. 


Pleas denying a submission by judge's order: Hatton v. Royle, 3 
H. & N. 500. 


(a) The general issue never indebted to an indebitatus count on an award 
or umpirage, denies the submission to arbitration ; the appointment of an 
umpire where required by the submission ; the enlargement of the time, 
when neccssary, see Lord v. Lee, 37 L. J. Q. B.121; L. R.3 Q. B. 404; 
and the making of an award according to the submission, in conformity 
with that alleged in the count. Notice of the award is not a condition pre- 
cedent to its validity, unless specially provided for, because it is equally 
within the notice of both parties. (2 Wms. Saund. 62.) 

The general issue non assumpsit to a special count on an award puts 
in issue the submission, whero the reference is founded on a submission by 
agreement ; where the refercnce is made by order of the Court or a judge, 
such plea is inapplicable, and the order should be traversed in terms. The 
appointment of an umpire, the enlargement of the time and the making of 
an award agreeing with that alleged, must, if denied, be traversed in terms 
according to the allegations in the declaration. 


Arbitration and Award. 


Plea denying the making of the Award (a). 


That the said G. H. did not make any such award of and con. 
cerning the said matters referred to him as alleged. 


Plea of no award under an arbitration bond : Fisher v. Pimbley, 
11 East, 188; Adiéchell v. Staveley, 16 Hast, 58. 

Pleas that the award was not final, setting out the award and 
showing in what respect: Duckworth v. Harrison, 4 M. & W. 432 ; 
Gisborne v. Hart, 5 M. & W. 53; Perry v. Mitchell, 12 M. & W. 
792; Williams v. Wilson, 9 Ex. 90. 

Plea that the award included matters which had not been referred : 
Charleton vy. Spencer, 3 Q. B. 693. 


Plea of revocation of the arbitrator's authority: Marsh v. Bulteel, 
5 B. & Ald. 507; Northampton Gas Co. v. Parnell, 15 C. B. 638 ; 
Mills v. Bayley, 2 H. & C. 36; 32 L. J. Ex. 179 (4). 


Plea of accord and satisfaction to an action on an award to pay 


money by instalments: Smith v. Trowsdale, 3 KE. & B. 83. 


(a) Under this plea advantage may be taken of the invalidity of the 
award, on the ground that all the mattera.in dispute were not determined 
by it (Afitchell v. Stavely, 16 Enst, 58; Dresser v. Slansfield, 14 M. & W. 
822; Roberts v. Eberhardt, 3 C. B. N.S. 482; 27 L. J.C. P. 70; Armi- 
tage v. Coates, 4 Ex. 611) ; or that other matters.than those referred were 
involved in the determination (Fisher v. Pimbley, 11 East, 188; King v. 
Bowen, 8 M. & W. 625); or that the award was not executed in pursuance 
of the submission (Wade v. Dowling, 4 E. & B. 4-4); but where the award 
was in fact duly made according to the submission and concerning the 
matters referred, the defendant cannot take advantage under this issue of 
its invalidity in point of law (Adcock v. Wood, 6 Ex. 814; 7 Ib. 468) ; nor 
show that it has subsequently- been set aside (Roper v. Levy, 21 L. J. Ex. 
28, which should be specially pleaded). The defendant cannot show that 
the award was not in fact the judgment of the arbitrators, but that of a 
person to whom they referred the question (WAitmore v. Smith, 5 H. & N. 
824; 776.509; 29 L. Jd. Ex. 402; 31 L. J. Ex. 107); nor that the arbi- 
trator was guilty of misconduct for which the award ought to be set aside 
(16. ; Thorburn v. Barnes, L. R. 2 C. P. 884; 36 L. J. C. P. 184); these 
matters only form ground for applying to set aside the award, but not for 
plea. (/6.) As to pleas to actions on awards see Russell on Arbitration, 3rd 
ed. 526-534. 

If the terms of the award exceed the powers of the arbitrator and the 
defect appears on the declaration, the defendant may raise the objection by 
demurrer. (See Skipper v. Grant, 10 C. B. N.S. 237.) 

(b) Where the submission is by rule of Court, or contains an agreement 
that such submission may be made a rule of Court, the power of the arbi- 
trator is not revocable without the leave of the Court or a judge. (3 & 4 
Will. LV. c¢. 42, 8. 39.) 

The provision of the C. I. P. Act, 1854, 8. 17, that every submission may 
be made a rule of Court uulesa it contains words purporting that the parties 
intend the contrary, does not alone render the submission irrevocable with- 
out the leave of the Court under the previous enactment. (Mille v. Bayley, 
2H. & C. 36; 32 L. J. Ex. 179.) 

x 3 
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II. Preas or REFERENCE TO ARBITRATION AND AWARD (a). 


Plea of a reference by a Judge's Order and Award respecting the 
Cause of Action. 


That after the accruing of the alleged causes of action certain 
differences respecting the same were depending between the plaintiff 
and the a ealase and the plaintiff had commenced an action in the 
Court of at Westminster against the defendant in respect of 
certain of the said matters then in difference between them; and 
thereupon by an order made on the day of ——, a.p. ——, in 
the said action, by one of the judges of the said Court, by the con- 








A stipulation in an agreement to refer disputes to arbitration does 
not oust the jurisdiction of the Court, and is no answer to an action for 
a breach of the agreement (Thompson v. Charnock, 8 T. R. 139; Scott y. 
Arery, 8 Ex. 487; 25 L. J. Ex. 308; 5 H. L. C. 811; Horton v. Sayer, 
4H. & N. 643; 29 L. J. Ex. 28) ; so a plea of an arbitration actually pend- 
ing touching the cause of action is no defence (Harris v. Reynolds, 7 Q. B. 
71); nor is it matter of defence upon equitable grounds (Wood v. Cupper 
Miners’ Co., 25 L. J.C. P. 166) ; and it makes no difference in this respect 
that the submission has been made a rule of Court. (Cooke v. Cooke, L. R. 
4 Eq. 77; 86 L. J. C. 480.) If the award is made, it is conclusive as to 
the amount of damages. (Whitehend v. Tatfersall, 1 A. & EK. 491.) And 
if the award is nade and performed, these facts will afford an answer to an 
action for the subject-matter of the reference. (Aden v. Milner, 2C. & J. 47.) 
The defence then appears to resolve itself into one of accord and satisfuc- 
tion. Ag to when it may be a defence without performance, see Jb. 

Where an agreemeni mekes it a condition precedent that the amount of 
damage or the time of paying it, etc., shall be ascertained by a reference to 
arbitration, it isa bar to an action until the condition has been satisfied. 
(Avery v. Scott, supra ; Brown vy Overbury, 11 Ex. 7135; 25 L. J. Ex. 169; 
Scott v. Corporation of Liverpool, 3 De G. & J. 334; 28 L. J. C. 230; 
Braunstein v. Accidental Death Ins. Co,, 1 B. & 8.783; 31 L. J. Q. B.17; 
Tredwen vy. Holman, 1 H. & C. 72; 31 L. J. Ex. 398.) 

y the C. L. P. Act, 1854, s. 11, “ Whenever the parties to any deed or 

“nent in Writing to be hereafter made or executed, or any of them, 
shail agree that any then existing or future differences between them or any 
of them, shall be referred to arbitration, and any one or more of the parties 
sO ayreeing, or any person or persons claiming through or under him or 
them, shall nevertheless commence any action at law or suit in equity against 
the other party or parties, or any of them, or against any person or persone 
claiming through or under him or them in respect of the matters so agreed 
to be referred, or any of them, it shall be lawful for the Court in which the 
action or suit is brought, or a judge thereof, on application by the defendant 
or defendants, or any of them, after appearance and before plea or answer, 
upon being satisfied that no sufficient reason exists why such matters cannot 
be or ought not to be referred to arbitration according to such agreement 
as aforesaid, and that the defendant was at the time of the bringing of auch 
action or suit, and still is ready and willing to join and concur in all acts 
necessary and proper for causing such matters so to be decided by arbitra- 
tion, to make a rule or order staying all proceedings in auch action or suit, 
on such terms as tocosts and otherwise as to such Court or judge may seem 
fit; Provided always, that any such rule or order may at any time after- 
wards be discharged or varied as justice may require.” As to when this 
section is applicable, see Pennell v. Walker, 18 C. B. 661; 26 L.J.C.P.9; 

—  ", Lafone, 1K. & E, 435; 28 L. J. Q. B. 164; 2 Chit. Pr. 12th ed. 1644, 
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sent of the plaintiff and the defendant, it was ordered that the said 
action and all matters in difference between the pemol and the 
defendant should be referred to the arbitration of J. K., so as he 
should make his award in writing respecting the raid matters re- 
ferred, ready to be delivered to the said parties on or before the 
day of , A.D. for any further day to which the said 
arbitrator should enlarge the time for making the said award], and 
that the plaintiff and the defendant should in all things abide by, 
perform, and keep the said award ; and the said J. X., in pursuance 
of the said order, took upon himself the said arbitration, and [having 
duly enlarged the time for making the said award until the day 
of , A.D. ] duly made his award in writing respecting the 
said matters referred ready to be delivered to the said parties before 
the last-mentioned day ; and the alleged causes of action were mat- 
ters in difference between the plaintiff and the defendant within the 
meaning of the said order, und were so referred and arbitrated upon 
as aforesaid ; and the plaintiff and defendant have duly abided by, 
performed, and kept the said award and all matters and things 
thereby ordered and determined. 

Plea of reference by an order of nisi prius and award: Smalley v. 


Blackburn Ry. Co.,2 H. & N. 158; 27 L. J. Ex. 65. 




















-Plea of a Reference by Agreement and Award respecting the Cause 
of Action. 


That after the accruing of the alleged causes of action certain 
differences respecting the same were depending between the plaintiff 
and the acfendane: and thereupon it was agreed by and between 
them, that the said causes of action, and all matters in difference 
respecting the same should be, and the same were thereby referred 
to the arbitration of J. A., so as he should make his award in 
writing respecting the said matters referred, ready to be delivered to 
the said parties on or before the day of , A.D. ; and 
the said J. A. took upon himself the said arbitration, and duly 
made and published his award in writing respecting the said mat- 
ters referred, ready to be delivered to the said parties before the 
last-mentioned day, and thereby awarded that the defendant, in re- 
spect of the said matters, should pay the plaintiff £ on the 























day of then next; and the defendant on the day last 
aforesaid paid the said £ in pursuance and performance of the 
gaid award. 


A like plea: Allen v. Milner, 2 C. & J. 47. 
A lake plea with payment into Court of the sum awarded: Roper 
v. Levy, 7 Ex. 55. 





Plea of an award respecting the rause of action, settling a sum to 
be deducted from the claim: Parkes v. Smith, 15 Q. B. 297. 

Plea to an action on a@ policy of insurance, that by the conditions 
of the policy differences relative to the settling of the amount of loss 
ould be referred to arbitration, and that no action should be brought 
until the award should have been obtained : Scott v. Avery, 8 Ex. 487 ; 
22 L. J. Ex. 287; 8. C. in H. L. 25 L. J. Ex. 308. 

Pleas under the Friendly Sucieties Acts, that by the rules of the 
society all disputes should be referred to arbitration: see post, 
“ Friendly Societies.” 
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Plea that other matters were in difference between the plaintiff and 
the defendant, in respect of which another action was pending; and 
that in consideration that the defendant would aqree to refer the other 
action to arbitration, the plaintiff accepted such agreement tn satis- 
faction of the cause of action pleaded to: Williams vy. London Com- 


mercial Exchange Co., 10 Ex. 569. 





Replications to the Plea of an Arbitration and Award. 


The plaintiff may take issue on the plea, or special replications 
may be framed from the pleas to actions on awards, ante, p. 488. 


ASSIGNEES. 


Plea denying that the Plaintiffs are Assignees (a). 


That the plaintiff for plaintiffs] was not nor is for were not nor 
are] assignee [or assiznees} as alleged. 


Notice to be given with the above Plea (h). 


In the ——. 
A. B. {and C. D.; suing as assignee [or assignees? of 
FE. F.,an alleged bankrupt, plaintiff [or plaintills ], 
against J. A., defendant. 
Take notice that the above-named defendant intends on the trial 


(a2) By r. 5, T. T. 1853, in all actions by assignees of a bankrupt or in- 
solvent, the character in which the plaintiff is stated on the record to sue 
shall not in any case be considered aa in issue, unless specially denied. 

The plea denying that the plaintiffs are assignees puts in issue all the pro- 
ceedings in bankruptey or insolvency necessary to establish the title of the 
assignees, a3, In bankruptcy, the trading (when necessary), the act of bank- 
ruptcy, the petitioning creditor’s debt, and the adjudication. (Butler vy. 
Hobson, 4 Bing. N.C. 290; Buekton v. Frost, 8 A. & FE. 845.) 

If all the assignees do not juin in suing, the defendant may plead in 
abatement the non-joinder (Suelgrove v. Hunt, 2 Sturk. 421); or he may 
traverse that the plaintiffs are assignees, and show under that issue that an- 
other assignee is not joined. (Jones v. Smith, 1 ix. 831.) Where the as- 
signees are suing without the leave of the Court of Bankruptey (which is 
required by the Bankrupt Law Consolidation Act, 1849, 12 & 13 Vict. e. 
106, 8. 153), the Court in which the action is brought cannot stay the pro- 
ceedings (Lee v. Sangster, 2 C. B.N.8.1; 26 L. J.C. P.151); nor, it 
seems, can the objection be taken advantage of by plea. (See Hollis v. 
Marshall, 244.& N. 755; 271L.J. Ex. 235, 237.) 

(6) By the Bankrupt Law Consolidation Act, 1849, 12 & 13 Vict. c. 106, 
8. 234, “In any action, other than an action brought by the assignees for 
any debt or demand for which the bankrupt might have sustained an action 
had he not been adjudged bankrupt (as to which sec s. 233), and whether 
at the suit of or against the assignees, or against any person acting under 
the warrant of the Court for anything done under such warrant, no proof 
shall be required at the trial of the petitioning creditor’s debt, or of the 
trading or act of bankruptcy respectively, unless the other party in such 
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of this cause to dispute the trading, the act of bankruptcy, and the 
petitioning creditor's debt, of the above-named #. F. [or such only 
of these matters as the defendant intends to dispute}. Dated the 
day of , A.D. ; ours, ete. 
To A. B.[and C. D.] the above- LZ. M,, the defendants attorney 
named plaintiff [or plaintiffs], [or agent]. 
and to G. H., his [or their] at- 
torney or agent. 











Plea to an Action by Assignees for a Debt due to the Bankrupt, of 
a bona fide payment to the Bankrupt without Notice of a previous 
_ Act of Bankruptcy. (12 & 13 Viet. c. 106, s. 133.) 


That after the accruing of the alleged causes of action, and before 
the filing of the petition for adjudication of bankruptcy under which 
the plaintiffs are such assignees as aforesaid, the defendant really 
and bona fide paid to the said EF. F., who then accepted and received 
from the defendant moneys to the amount of the claim herein 
pleaded to, in satisfaction and discharge of the said causes of ac- 
tion, and the defendant had not at the time of such payment no- 
tice of any prior act of bankruptcy committed by the said £. F. 
[This defence must be specially pleaded where the payment was made 
after an act of bunkruptey. (Aynaston v. Crouch, 14 M. & W. 266.) } 


Plea that the bankrupt before bankruptcy had assigned the debt 
toathird party, with notice of the assignment to the defendant (a) : 
Leslie v. Guthrie, 1 Bing. N.C. 697. 

A like plea ta. an action by the assignees of an insolvent debtor ; 
and a replication that the assignment was voluntary, made when the 
assiguor was in insolvent circumstances, and within three months of 


the imprisonment: Peacuck v. Harris, 5 A. & E. 449. 


Plea by assignecs of a bankrupt lessee sued as assignees of the 
lease, that they never elected to tuke the lease, under 12 & 13 Viet. c. 


action shall, if defendant at or before pleading, and if plaintiff before 
issue joined, give notice in writing to such assignees or other person that 
he intends to dispute some and which of such matters; and in case 
such notice shall have been given, if such assignees or other person 
shall prove the matter so disputed, or the other party admit the same, 
the judge before whom the cause shall be tried may (if he think fit) grant 
a certificate of such proof or admission; and such assignees or other per- 
aon shall be entitled to the costs occasioned by such notice ; and such costs 
ahall, if such assignecs or other person shall obtain a verdict, be added to 
the costs, and jf the other party shall obtain a verdict, shall be deducted from 
the costs such other party would otherwise be entitled to receive from such 
assignees or other person.” 

As to tho particularity required in this notice, and the practice relating 
thereto, see Hernamann v. Barber, 15 C. B. 774;. Trimley v. Unwin, 6 B. 
& C. 637; Porter v. Walker, 1 M. & G. 686; Chit. Forms, 10th ed. 733, 

(2) The notice is necessary, for without it the assignees would take the 
debt as remaining in the order and disposition of the bankrupt. (Belcher v. 
Campbell, 8 Q. B. 1; and see Tibbits v. George, 5 A. & E. 107; Pott v. 
Lomas, 6 H. & N. 629; 30 L. J. Ex. 210; “ Bankruptcy,” post, p. 518.) 
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106, s. 145: Goodwin v. Noble, 8 E. & B. 587 ; 27 L. J. Q. B. 204; 
and see ‘‘ Landlord and Tenant,” post. 


Pleas of set-off and mutual credit in actions by assignees: see 
Set-off,” post. 


ASSIGNMENT OF DEBT. 


See ante, p. 75; and see ‘‘ Equitable Pleas,” post, p. 5V3. 


ATTACHMENT OF DEBT. 





Plea to Declaration against Garnishee. (R. G. M. V. 1854, 
Sched. 26.) See ante, p. 452. 


Plea to a declaration against a garnishee, that the plaints 
took the judgment dehtor tn execution: Jauralde v. Parker, 6 


& N. 431; 30 L. J. Ex. 237 (a). 


Plea of Payment to a Judqment Creditor of the Plaintiff, or of 
Execution levied, under an order of Attachment under the C. L. P. 
Act, 1854 (6). 


That after the accruing of the plaintiff’s claim, J. A. obtained a 
judgment in the Court of ,at Westminster, for £ , against 
the now plaintiff, and was a judgment creditor of the now plaintiff 
within the meaning of the Common Law Procedure Act, 1854, to 
that amount; and afterwards in pursuance of the said Act, the said 
J. K., as and being such judgment creditor as aforesaid, made an er 
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(2) A judgment creditor, holding the debtor in execution, cannot attach 
his debts. (Jauralde v. Purker, supra.) A judgment creditor may attach 
a debt owing tothe judgment debtor, notwithstanding the judgment debtor 
has taken his debtor in execution for it. (4fartley v. Shemwell, 1 B.& 38.1; 
30 L. J. Q. B. 223.) 

In pleas by the garnishee of satisfaction or discharge, set-off, ete., the 
defence must point to the period before or to the time of the service 
or notice of the garnishee order. (See C. L. P. Act, 1804, 8. 62 ; tafra.) 

(4) By the C. L. P. Act, 185-4, s. 61, it is enacted that ‘It shall be law- 
ful for a judge, upon the ex parte application of a judgment creditor, and 
upon affidavit by himself or his attorney stating that judgment has been re- 
covered, and that it 1s still unsatisfied, and to what amount, and that any 
other person is indebted to the judgment debtor, and is within the jurisdic- 
tion, to order that all debts owing or accruing from such third person 
(hereinafter called the gurnishee) to the judgment debtor shall be attached 
to answer the judgment debt ; and by the same or any subsequent order it 
may be ordered that the garnishee shall appear before the judge, or a master 
ofthe Court, as such judge shall appoint, to show cause why he should not 
pay the judgment creditor the debt due from him to the judgment debtor, 
or 60 much thereof as may be sufficient to satisfy the judgment debt.” 
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parte application to a judge of the said Court [or of the Court of 
at Westminster] upon affidavit by himself [or his attorney] duly 
made, stating that such judgment had been recovered, and that it 
was still unsatisfied to the amount of the said £ [or of £——], 
and that the defendant was indebted to the now plaintiff, and was 
within the jurisdiction of the said Court; whereupon it was in pur- 
suance of the said Act duly ordered by the said judge that all debts 
owing or accruing from the now defendant to the now plaintiff 
should be attached to answer the said judgment debt, and that the 
now defendant should appear before the said judge to show cause 
why he sliould not pay the said J. &. the debt due from the now 
defendant to the now plaintiff, or so much thereof as met be suffi- 
cient to satisfy the said judgment debt, and the said order was duly 
served on [or notice of the said order was duly given in such manner 
as the said judge directed to] the now defendant ; and the now de- 
fendant did not forthwith pay into Court the amount due from him 
to the now plaintiff, or any part thereof, and did not dispute the 
debt due from him to the now plaintiff; whereupon it was in pursu- 
ance of the said statute duly ordered by the said judge that execu- 








By s. 62, “Service of an order that debts due or accruing to the judg- 
ment debtor shill be attached, or notice thereof to the garnishee, in such 
manner as the judge shall direct, shall bind such debts in his hands.” 

By s. 63, “ 1f the garnishee does not forthwith pay into Court the amount 
due from him to the judgment debtor, or an amount equal to the judgment 
debt, and does not dispute the debt due or claimed to be due from him to 
the judgment debtor, or if he does not appear upon summons, then the 
judge may order execution to issue, and it may be sued forth accordingly, 
without any previous writ or process, to levy the amount due from such 
garnishee towards satisfaction of the judgment debt.” 

By s. 64, “If the garnishee disputes his liability, the judge, instead of 
making an order that execution shall issue, may order that the judgment 
creditor shall be at liberty tu proceed against the garnishee by writ, calling 
upon him to show cuuse why there should not be execution against him for 
the alleged debt, or for the amount due to the judgment debtor, if less than 
the judgment debt, and for costs of suit ; and the proceedings upon such 
suit shall be the aame, as nearly as may be, as upon a writ of revivor issued 
under the Common Law Procedure Act, 1852.” (See ante, pp. 34, 82.) 

By s. 65, “ Payment made by or execution levied upon the garnishee under 
any such proceeding as aforesaid, shall bea valid discharge to him aa against 
the judgment debtor to the amount paid or levied, although such proceed- 
ing may be set aside or the judgment reversed.” 

In the case of the bankruptcy of the judgment debtor, or the execution 
by him of a deed of assignment under the 192nd sect. of the Bankruptcy 
Act, 1861, which, when registered, is equivalent in some respects to an 
adjudication of bankruptcy, the judgment creditor, having at the time of 
adjudication obtained an order of attachment, is in the position of a cre- 
ditor having security only for his debt (within s. 184 of the Bankruptcy 
Act, 1819), and not a len, and ean receive only a rateable part of his 
debt, and cnnnot enforce the attachment as against the assignees in bank- 
ruptey. (Holmes v. Tutton, 5 E. & B. 65; 24 L. J. Q. B. 346; Cooper v. 
Brayne, 27 L. J. Ex. 446; Tilbury v. Brown, 30 L. J. Q. B. 46; Wood v. 
Duan, L. R.2 Q. B. 73; 36 L. J. Q. B. 27; see re United English and 
Scottish Life Ins. Co., T.. R. & Eq. 300.) 

In such case the garnishee, ee notice of the bankruptcy, is not dis- 
charged by paying the judgment creditor, but is bound to show cause against 
the order (Zurner v. Jones, 1 H. & N. 878; 26 L. J. Ex. 262; and see 
Wood v. Dunn, supra). But if the garnishee has paid under the order, with- 
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tion should issue to levy the amount due from the defendant as afore- 
said, being the amount of the claim herein pleaded to, towards satis- 
faction of the said judgment debt [ following the terms of the order] ; 
and the last-mentioned order was duly served on the defendant, and 
afterwards the defendant paid to the said J. X., under such proceed- 
ings as aforesaid, the amount of the claim herein pleaded to [or + 
execution issued, instead of alleging payment say: and such Pres 
ceedings were thereupon had that afterwards the amount of the claim 
herein pleaded to was duly levied by execution upon the defendant 
under such proceedings as aforesaid 

Like pleas: Lockwood v. Nash, 18 C. B. 536; Wood v. Dunn, 
L. R. 2 Q. B. 73; 36L. J. Q. B. 27. 


Pleas of foreign attachment in the Lord Mayor's Court, and ere- 
cution had of the debt against the defendunt as garnishee (a): Ma- 
grath v. Hardy, 4 Bing. N.C. 782; Crosby v. Hetherington, 4 M. 
& G. 933; Webb v. Hurrell, 4.C. B. 287. 


out any notice of the bankruptcy, he is discharged (see 17 & 18 Vict. c. 
125, 8.65; Wood vy. Duan, L. R. 2 Q. B. 73, 83); and then the only 
claim of the assignees is agninat the judgment creditor for money received 
to their use (see J4.); so, if the garnishee is compelled to pay under execu- 
tion, notwithstanding notice, he is discharged, and the remedy of the as- 
signees is against the execution creditor. (Wood v. Dunn, supra.) Payment 
into Court under a judge's order has the same effect as payinent under 8. 65 
in discharging the garnishee. (Culrerhouse v. Wickens, 37 L. J.C. P. 107 ; 
L. R. 3 C. P. 295.) 

An order for execution under s. 63 has no operation upon debts assigned 
by the judgineut debtor previously to the first order (d/irsch v. Coates, 18 
C. B. 757; 25 L. J. C. P. 315); and go it seems, notwithstanding the gar- 
nishee had no notice of the previous assignment. (Pickering v. Ilfracombe 
Ry. Co. L. RB. 3 C. P. 235; 37 LI. C. P.118; Robinson vy. Nesbitt, LR. 
3 C. P. 264; 37 L. J.C. P. 124.) As to the effect of an order under s. 61 
against debts already under notice of attachment by a third party, ree New- 
man v. hook, 4 C. B.N.S. 43-4. The statute applies where the judgment 
debtor ia an executor or administrator, in respect of debts due to him in his 
representative capacity. (Burton v. Roberts,6 H.& N. 938; 29 L. J. Ex. 
484.) As to what debts may be attached under the above provisions, and 
further as to the proceedings, see 1 Chit. Pr. beth ed. 7122.) Rent in arrear 
13 a debt which may be attached. (Mitchell v. Lee, L. R. 2 Q. B. 259; 36 
L.J.Q. B. 154.) 

(a) A garnishee in a foreign attachment in the Lord Mayor's Court is 
discharged from the debt attached, after judgment against him and execu- 
tion executed. (Locke on Attachment, 20; Newman v. Rovk, 4 C. BL N.S. 
434; 1 Chit. Pr. 12th ed. 717.) A foreign attachment may be pleaded as a 
defence arising after action brought, or puis darrein continuance. (Webb vy. 
Hurrell, 4 C. B. 287.) As to the limits of jurisdiction in foreign attach- 
ment in the Lord Mayor's Court, see Cor v. Mayor of London, L. R, 2 
H. L. 239; 32 L. J. Ex. 64, 282; 36 78. 225. 

The garnishee in the Lord Mayor's Court may apply to a superior Court 
for a writ of prohibition where there is no jurisdiction in the original suit 
(Coz v. Mayor of London, L. KR. 21. L. 289; 32 L. J. Ex. 64, 282) ; the 
defendant in the original suit can object to the jurisdiction only by plea in 
the Lord Mayor's Court. (Zé. ; Manning v. Farquharson, 80 L. J. Q. B. 22; 
see “ Jurisdiction,” post ; and see Westoby v. Day, 2 EK. & B. 605; Frith 
v. Guppy, L. R.2C. P. 32; 36 L. J.C. P. 45.) 
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A like plea, and replication that the plaintiff sued as trustee, and 
that the custom did not extend to debts held upon trusts of which 
the garnishee had notice: Westoby v. Day, 2 EK. & B. 605. 

A like plea, to an action by an administrator, and replication that 
the proceedings in attachment were instituted after the death of the in- 
‘testate: Matthey v. Wiseman, 18 C. B. N.S. 657; 34 L. J.C. P. 216. 





Plea that the debt was fenced and arrested in Scotland by the law 
of Scotland: M‘Leod v. Schultze, 1D. & L. 614. 

Plea of attachment of the debt in the State of New York by the 
law of that State: Gould v. Webb, 4 E. & B. 933. 

Plea of attachment of the debt in France by the law of France : 
Simian v. Miller, 1 C. B. N. 8. 686. 


ATTAINDER. See “ Conviction of Felony,” post, p. 565. 


ATTORNEYS. 


oa 


General Issue (a). 
Never indebted,” ante, p. 461; ‘“‘ Non assumpsit,” ante, p. 465. 


Plea tu a Special Count against an Attorney, denying the Retainer. 


That the plaintiff did not retain the defendant, nor did the defen- 
dant accept the said retainer as alleged. 


Plea that the Plaintiff was not admitted [or enrolled} as an Attor- 
ney. (6G 7 Vict. c. 73, s. 35; 23 & 24 Vict. c. 127, s. 26 (6).) 


That this action was brought and is maintained and prosecuted 
for the recovery of fees, reward and disbursements en account of 


(2) The general issue never tndebled to the indebitatus count for an. 
attorney's bill, denies that the plaintiff was an attorney, that the defen- 
dant retained him, that the work charged was done under the retainer, 
and that the charges are reasonable and proper. (Jones v. Nanney, 1 M. & 
W. 333; Will v. Allen, 2 M.& W. 283.) The general issue non assumpsit 
to a special count against an attorney for negligence, puts in issue the pro- 
mise, and that the plaintiff retained the defendant to do’ the work in ques- 
tion, when the retainer is alleged us the concurrent consideration for the 
promise; the retainer may be specifically traversed where it is alleged as 
an executory consideration. The negligent performance of the work must 
be specifically traversed. When the action is framed as upon a wrong (see 
ante, p. 275), the proper mode of denying the negligence is by the general 
issue not guilty. 

(6) The defences under 6 & 7 Vict. c. 73, that the plaintiff was not ad- 
mitted an attorney, that he had not taken out a certificate, that he did not 
deliver a billa month before action, muat be specially pleaded (Lane v. 
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the prosecuting and defending, by the plaintiff for the defendant, 
of certain actions, suits and proceedings in Courts of law and equit. 
in the plaintiff's own name [or in the name of another iereau| 
after the passing of the statute passed in the seventh year of the 
reign of Queen Victoria, for consolidating and amending several 
of the laws relating to attorneys and solicitors practising in Eng- 
land and Wales. without the plaintiff being admitted (or enrolled] 
as required by the said statute, or being himself the plaintiff or de- 
fendant in such actions, suits and proceeding, or any of them; which 
are the supposed causes of action herein pleaded to. 

Like pleas: Middleton vy. Chambers, 1M. &G. 97; Walliams v. 
Jones, 2 Q. B. 276. 


Plea that the Plaintiff had not taken out a Certificate. (6 & 7 
Vict. c. 73, s. 26 (a).) 


That this action was brought and is maintained for the recovery 
of fees, reward and disbursements for business, matters and things 


Glenny,7 A.& E.83; Hill v. Sydney, 7 A.& E.956; Robinson v. Roland, 
6 Dow]. 271) ; they are issuable pleas (Wi/kinson v. Page, 1 D. & L. 913). 

If the declaration charges the defendant in respect of work done by the 
plaintiff as an attorney ‘“‘and otherwise” (see ante, pp. 40, 82), the pleas 
setting up the above defences must be limited to the work done as an at- 
torney. The commencement of the pleas should then be as follows, “‘ex- 
cept as to so inuch of the declaration as relates to work done by the plain- 
tiff otherwise than as an attorney and solicitor ;” and the reference in the 
body of the pleas to what the action is brought for should be limited thus, 
“this action, so far as relates to the causes of action herein pleaded to.” 
As to applying these pleas to the claim on accounts stated, see ante, p. 484, 

b 


By 6&7 Vict. c. 73, 8. 35, it is enacted, ‘“ That from and after the pase- 
ing of this Act, in case any person shall in his own name or in the name of 
any other person sue out any writ or process, or commence, prosecute or de- 
fend, any action or suit, or any proceeding in any Court of law or equity, 
without being admitted and enrvlled as aforesaid, or being himself the 
plaintiff or defendant in such proceeding respectively, every such person 
shall and is hereby made incapable to maintain or prosecute any action or 
suit in any Court of law or equity for any fee, reward, or disbursements, 
on account of prosecuting, carrying on or defending any such action, suit 
or proceeding, or otherwise in relation thereto; and such offence shall be 
deemed a contempt of the Court im which such action, suit, or proceeding 
shall have been prosecuted, carried on or defended, and shall and may be 
punished accordingly.” 

(a) By the 6 & 7 Vict. c. 73, s. 26, it is enacted, “ That no person who 
as an attorney or solicitor shall suc, prosecute, defend or carry on any action 
or suit, or any proceedings, in any of the Courts aforesaid (7. ¢. those men- 
tioned in 8. 2), without having previously obtained a stamped certificate 
which shall be then in force, shall be capable of maintaining an action or 
suit at law or in equity for the recovery of any fee, reward, or disbursement 
for or in respect of any business, matter, or thing done by him as an attor- 
ney or solicitor as aforesaid, whilst he shall have been without such certifi- 
cate as last aforessia.” 

This section only disables an uncertificated attorney from suing for fees 
or disbursements for any business done by him as an attorney or solicitor 
In some suit or proceeding in one of the Courts mentioned in the Act (see 
s. 2), and not for business done by him which had no reference to such suite 
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done by the plaintiff as an attorney and solicitor for the defendant 
in suing, prosecuting, defending, or carrying. on actions, suits, or 
proceedings in some or one of the superior Courts at Westminster 
after the passing of the statute passed in the seventh year of the 
reign of Queen Victoria for consolidating and amending several of 
the laws relating to attorneys and solicitors practising in England 
and Wales, without the plaintiff having previously obtained a 
stamped certificate then in force, authorizing him to practise as an 
peat or solicitor ; which are the supposed causes of action herein 
pleaded to. 

Like pleas: Richards v. Lord Suffield, 2 Ex. 616; Greene v. 
Reece, 8 C. B. 88. 


Plea that the Plaintiff did not deliver a Bill a Month before 
Action. (6 & 7 Vict. c. 73, 8. 37 (a).) - 


That this action was commenced and is maintained for the reco- 
very of fees, charges and disbursements for business done by the 





or proceedings. (Richards vy. Lord Suffield, 2 Ex. 616; Greene v. Reece, 8 
C. B. 88.) As to limiting the plea, see the preceding note. 

By the 23 & 24 Vict. ¢. 127, s. 26, it is enacted that “ Every person who 
acts as an attorney or solicitor contrary to the enactment in section 2 of the 
firat hereinbefore-mentioned Act (6 & 7 Vict. c. 73), or who in his own name, 
or in the name of any other person, in anywise acts as a proctor in or with 
respect to any proceeding in the Court of Probate or the Court of Divorce 
and Matrimonial Causes, without beimg duly qualified so to act, shall be 
deemed guilty of contempt of the Court in which the action, suit, cause, 
matter or proceeding in relation to which he so acts is brouglit, had or taken, 
and may be punished accordingly, and shall be incapable of maintaining 
any action or suit for any fee or reward for or in respect of anything done, 
or any disbursement made by him in the course of 3o acting ; and ehall, in 
addition to any other penalty or forfeiture, and to any disability to which 
he may be subject, forfeit and pay for every such offence the sum of £50.” 

(a) By the 6 & 7 Vict. c. 73, 8. 37, it is enacted, “ That from and after 
the passing of this Act, no attorney or solicitor, nor any executor, adminis- 
trator or assignee of any attorney or solicitor, shall commence or maintain 


any action or suit for the recovery of any fees, charges or disbursements’ 


for any business done by such attorney or solicitor, until the expiration of 
one month after such attorney or solicitor, or executor, administrator, or 
assignee of such attorney or solicitor, shall have delivered unto the party to 
be charged therewith, or sent by the post to or left for him at his counting- 
house, office of business, dwelling-house, or last known place of abode, a 
bill of such fees, charges and disbursements, and which bill shall either be 
subscribed with the proper hand of such attorney or solicitor (or, in the 
case of a partnership, by any of the partners, cither with his own name or 
with the uname or style of such partnership), or of the executor, adminis- 
trator, or assignee of such attorney or solicitor, or be enclosed in or accom- 
belie by a letter subscribed in like manner referring to such bill.” As to 
imiting the plea, see ante, p. 498; and as to applying it to the account 
stated, see ante, p. 484, n. (4), to which it is an answer. (Scadding v. Eyles, 
9 Q. B. 858.) 

An attorney may set off the amount of his costs, although he has not de- 
livered a bill of costs before the action. (Brown v. Tibbits, 11 C. B. N.S. 
855; 31 L. J.C. P. 206.) An agreement with an attorney to do business 
for a fixed sum does not dispense with the necessity of his delivering a pro- 


per bill of costs within the statute (Phtlby v. Hazle, 8 C. B. N. 8. 647; 29 © 


“ 
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plaintiff as an attorney and solicitor for the defendant within the 
meaning of the statute passed in the seventh year of the reign of 
Queen Victoria for consolidating and amending several of the laws 
relating to attorneys and solicitors practising in England and Wales, 
which are the supposed causes of action herein pleaded to; and the 
plaintiff did not one calendar month before action deliver to the 
defendant, being the party to be charged therewith, or send by the 
post to, or leave for him at his counting-house, office of business, 
dwelling-house, or last known place of abode, a bill of such fees, 
charges and disbursements subscribed with the proper hand of the 
plaintiff, either with his own name, or with the name or style of any 
partnership of which he was at any time a member, or enclosed in 
or accompanied by a letter subscribed in like manner referring to 
such bill, as required by the said statute. 

Like pleas: Engleheart v. Moore, 4 D. & L. 60; Brooks v 
Bockett, 9 Q. B. 847; Scadding v. Eyles, 9 Q. B. 858; Blandy v. 
De Burgh, 6 C. B. 623 ; Lewis v. Primrose, 6 Q. B. 265. 

A like plea by joint defendants: Mant v. Smith,4H. & N. 324; 
28 L. J. Ex. 234. 


Replication that the Plaintiff did deliver a Bill. 


That he did one calendar month before action deliver to the de- 
fendant [or send by the post to the defendant, or leave for the de- 
fendant at his counting-house or office of business or dwelling-house 
or last known place of abode, as the case may be] a bill of the said 
fees, charges, and disbursements subscribed [os enclosed in or ac- 
companied by a letter subscribed} with the proper hand of the 
plaintiff, with his own name [ur the name and style of a partner- 
ship of which the plaintiff was a member) as required by the said 
statute. 

Like replications: Engleheart v. Moore, 4D. & L. 60; Mané v. 
Smith,4 H.& N. 324; 28 L. J. Ex. 234. 


Plea toa Special Count against an Attorney for Negligence 
denying the Negligence. 
That he did conduct the said action (or defence} with due and 
proper care, skill, and diligence, as such attorney as aforesaid. 


Plea to an action for negligence, that the negligence consisted in 
compromising an action which defendant was retained to defend 
without any express instructions not to compromise: Chown v. Parrott, 
14C. BLN. S. 74; 32 L.3.C. P.197.) | As to the authority of an 
atturney to compromise an action, sce ante, p. 84. | 


L. J. C. P. 370); buf if the defence is not pleaded it cannot be raised at 
the trial, and the attorney may recover the agreed sum in full. (Scarth v. 
Rutland, 11. R. 1 C. P. 642.) An attorney employed as clerk to a public 
body and paid by a salary may sue for it without delivering a bill. (Bush 
v. Martin, 2 U.&C. 311; 33 L. J. Ex. 17.) 
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Plea to an Action for Abandoning the Prosecution [or Defence] of 
a previous Action, that the Defendant was not supplied with 
Funds by the Plaintiff. 


That the retainer in the declaration mentioned was given and 
accepted as therein alleged upon and subject to the condition that 
the plaintiff should, within a reasonable time after a request to be 
made by the defendant to the plaintiff for such reasonable funds as 
should he necessary for the purpose of carrying on [or defending | 
the action in that count mentioned, supply the defendant with such 
reasonable funds as aforesaid or that the defendant should be at 
liberty to abandon the further prosecution [or defence] of the said 
action ; and afterwards, and before the alleged breach, such reason- 
able funds as aforesaid became and were necessary for the purpose 
of carrying on [or defending] the said action, and the defendant 
then requested the plaintiff to supply the defendant with such funds 
as last aforesaid, for the purpose aforesaid, and gave the plaintiff 
notice that if he did not do so the defendant would abandon the 
further prosecution [or defence] of the said action, and a reasonable 
time for the plaintiff to have supplied the defendant with such funds 
as last aforesaid elapsed after the said request and before the al- 
leged breach; yet the plaintiff neglected and refused to supply the 
defendant with such funds as last aforesaid, wherefore the defen- 
dant abandoned the further prosecution [or defence] of the said ac- 
tion, as he lawfully might for the cause aforesaid, which is the 
alleged breach. 





Plea by an attorney of the privilege of being sued in the Court of 
which he is an attorney: ante, p. 474. 


AwarRpb. See “ Arbitration and Award,” ante, p. 488. 


Bart Bonn (a). 





General Issue. 
Non est factum,” ante, p. 467 


Plea that the Bozd was not assigned by the Sheriff. 


That the said sheriff did not duly assign the said bond to the 
plaintiff according to the form of the said statute as alleged. 


(a) The plea of non est Lactum denies the execution of the hond. The 
parties executing the bond are estopped from denying the facts recited in it. 
Any circumstances tending to show that the bond is void, as on the ground 
of fraud or illegality, must be specially pleaded. (Taylor v. Clow, 1B. & 
Ad. 223 ; Finch v. Cocken, 2 C. M. & R. 196.) 
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Plea that Bail was put in and perfected. 


That the said G. H. did cause special bail to be put in for him to 
the said action in the said Court as required by the said writ, and 
O. P. and Q. B., according to the exigency of the said writ and the 
course and practice of the said Court, came into the said Court in 
their proper persons, and became pledge and bail [here set out the 
recognizance of bail], as by the record of the said recognizance re- 
maining in the said Court appears. 


Plea that the plaintiff prevented the rendering by taking the 
debtor under a ca. sa.: Hayward v. Bennett, 3C. B. 404. 


Replication to the Plea that Bail was put in, Nul Tiel Record. 


That there is not any record of the alleged recognizance remain- 
ing in the said Court here ; and the Court here will advise themselves 
upon the inspection of the record above alleged; and a day is given 
to the said parties here until the day of , A.D.——, to 
hear judgment thereon. (See infra, note (a).) 








Bail, RECOGNIZANCE OF (a). 


aD 


Plea of Nul Tiel Record. 


That there is not any record of the alleged recognizance re. 
maining in the said Court. 


Replication to the plea of nul tiel record, see post, ‘‘ Judgments.’ 


Plea that there was no Capias ad Satisfaciendum against the 
Principal. 


That after the recovery of the said judgment and before this suit 
no writ of capias ad satisfaciendum was sued out of the said Court 
here against the said J. A. upon the said judgment, and returned 
into the said Court. 


(a) The recognizance being matter of record is put in issue by the plea 
of nul tiel record. (See post, “ Judgment.”) A recognizance is not a record 
until enrolled. (Glynn v. Thorpe, 1B. & Ald. 183.)>7 07 ee 
~ The deférdants may plead that no writ of ca. su. wus issued against the 
principal, without which he is not required to render himself (Sandon v. 
Proctor, 7 B. & C. 800; Hinton v. Acraman, 2 C. B. 367) ; or thoy may 
plead that the principal did render himself according to the recognizance ; 
or that the plaintiff has been satisfied as to the judgment by payment or by 
execution under a fl. fa. ; or that the principal died before the return of the 
Ca. 8a. 
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Like pleas: Sandon v. Proctor, 7 B. & C. 800; Hinton v. Acra- 
man, 2 ©. B. 367. 





Replication that there was a Ca. Sa. against the Principal. 


That after the recovery of the said judgment and before this suit 
on the day of , A.D. ; the plaintiff sued out of the 
said Court a writ of capias ad satisfaciendum upon the said judg- 
ment against the said J. K., directed to the sheriff of , by 
which said writ her Majesty the Queen commanded the said she- 
riff that he should [omit not by reason of any liberty in his said 
county, but that he should enter the same and] take the said J. KX. 
if he should be found in the bailiwick of the said sheriff, and him 
safely keep so that the said sheriff should have his body before her 
said Majesty [or her justices, ov her barons of the Exchequer], at 
Westminster, immediately after the execution thereof, to satisfy the 
plaintiff the said £——[the amount of the judgment], which the 
plaintiff lately in her said Court recovered against the said J. K. 
as aforesaid, whereof the said J. K. was convicted, together with 
interest upon the said sum, at the rate of £4 per centum per annum, 
from the day of 5! aes , on which day the said judg- 
ment was entered up, and that the said sheriff should have there 
then the said writ; and the said writ was duly indorsed with a 
direction to the said sheriff to levy £—— and interest thereon, at 
£4 per cent. from the day of , A.D. , besides sheriff's 
poundage, officers’ tees, and other expenses of the said execution ; 
which said writ afterwards and before the return thereof, was de- 
livered by the plaintiff to the sheriff of —— aforesaid, to be exe- 
euted; and afterwards and before this suit, according to the 
course and practice of the said Court, the said sheriff returned to the 
said Court, on the said writ, that the said J. A. was not found in his 
bailiwick, as by the said writof capias ad satisfaciendum and the re- 
turn thereof remaining of record in the said Court more fully ap- 

ears, and the plaintiff prays that the said record may be inspected 

y the Court here; and because the Court here are not yet advised 
what judgment to give in the premises, a day is given to the said 
parties here until the day of ,4.D.———-, to hear judgment 
thereon. 

A like replication: Sandon y. Proctor, 7 B. & C. 800. 






































BalLMENTs. 





General Issue (a). 
‘‘ Never indebted,” ante, p. 461; ‘Non assumpsit,” ante, p. 465. 


(a) The general issue never indebted to an indebitatus count for the cus- 


tody of goods under a baffitient denies the keeping of them at the defen- a 


dant’s request, and the reasonableness of the charges made. 
The general issue na assumpsit to a special count framed on a contract 
denies the contract alleged; aiid pits in issue the express contract, if there 
be one, or the bailment of the goods and the other circumstances from which 
the contract might be implied (r. 6, T. T. 1853). 
In actions framed on contracts, the breaches alleged must be specifically 


traversed. In actions framed on wrongs independent of contract, the general 


te 
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Plea traversing the Bailment. 


That the plaintiff did not deliver the said goods [or horse] to the 
defendant, nor did the defendant receive and have the same for the 
purpose and on the terms alleged. 


Plea traversing the Request to redeliver the Goods. 


That the plaintiff did not request the defendant to redeliver to 
him the aid goods as alleged. 


Plea traversing that a Reasonable Time has elapsed. 


That a reasonable time for the redelivery of the said goods did 
not elapse after such request as aforesaid as alleged. 


Plea traversing the Breach in not redelivering the Goods. 


That he did redeliver the said goods to the plaintiff when he was 
so requested as aforesaid. 


Plea traversing the Breach in not taking care of the Goods, 


That he did safely keep and take care of the said goods while 
they were in his care and keeping as aforesaid. 


Pica by a bailee to an action of trover, that the hailor’s title had 
determined by the claim of the rightful owner: Thorne v. Tilbury, 
3H. & N. S534; 27 L. J. Ex. 407; see Biddle v. Bond, 6 B. & S. 
225; 34 L. J. Q. B. 137; and see ante, p. 292, and post, Chap. VI, 
* Conversion.” 

Plea to a count for not redelivering a ship under a contract of 
bailment, that before the time for re-delivery the bailors mortgaged it 
to a third party, who took it from the defendant: European and 
Australian Mail Co. v. Royal Mail 8. P. Co., 30 L. J.C. BP. 247. 

Plea hy bailees that they received the qouds upon the terms that 
they should not be responsible for them if the value was above £10, 


ey rete ee —_— we ee OO ee 


weue not guilty puts in issue the breaches. It it sometimes doubtful whether 
# count on a bailment is framed in contract or in tort (Corbett v, Packing: 
fon, 6 B. & C. 268), particularly since the introduction of a less technical 
form of declurations. To obviate the doubt which might in such case arise 
us to the appropriute form of the general issuc, the C. L. P. Act, 1852, 
6. 74, after reciting that ‘certain causes of action may be considered to par- 
take of the character both of breaches of contract and of wrongs, and 
doubts may arise as to the form of pleas in such actions, aud it is expedient 
‘to preclude such dotbts,” provides “that any plea which shall be good in 
substance shall not be objectionable on the ground of its treating the decla- 
‘ration either as framed fora breach of contract or fora wrong.’”’ Ae to the 
bag effects of non aesumpsit and of not guilly in such cases, see ante, 


p. 46 
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which it was: Van Toll v. South-Eastern Ry. Co., 12 C. B.N. 8. 
75; 31 L. J.C. P. 241. 


BankKEss (a). 


Banxker’s Crecgs. 
See pleas to ‘‘ Bills of Exchange, etc.,” post, p. 520. 


BaNKRUPTCY. 





See “ Assignees,” ante, p. 492. 


Plea of the Bankruptcy of the Defendant under the 12 & 13 Vict. 
c. 106, s. 205, or the 24 & 25 Vict.c. 134, s. 161 (d). 


That he became bankrupt within the meaning of the statutes in 
force conccrning bankrupts, and that the causes of action in the 


(2) To a count in assumpsit against bankers for not paying a check of 
their customer, the gencrul issue will deny the promise alleged; but if 
the defendants mcan to deny that the check was drawn, or that it was pre- 
sented as alleged, or that they had sufficient funds of the plaintiff's in their 
hands at the time to meet it, specific traverses of these allegations must be 
added. 

The Bankrupt Law Consolidation Act, 1849, 12 & 13 Vict. c. 106, s. 
205, enacts, “ That any bankrupt who shall, after his certificate shall have 
been allowed, be arrested, or have any action brought against him for any 
debt, claim or demand proveable under his bankruptcy, shall be discharged 
upon entering an appearance, and may plead in general that the cause of 
action accrued before he became bankrupt, and may give this Act and the 
special matter in evidence ; and such bankrupt’s certificate shall be sufficient 
evidence of the trading, bankruptcy, fiut, or petition for adjudication and 
other proceedings precedent to the obtaining such certificate.” 

The Bankruptcy Act, 1861, 24 & 25 Vict. c. 134, substitutes for the 
certificate an “ order of discharge,” and the effect of the order of discharge, 
as a defence to actions, is defined by s. 161, which is substituted for the 
above section of the Bankrupt Law Consolidation Act, 1849, and which 
enacts as follows:—‘ The order of discharge shall, upon taking effect, dis- 
charge the bankrupt from all debts, claims, or demands proveable under 
his bankruptcy, save as hercin otherwise provided (sce s. 159); and if 
thereafter he shall be arrested, or any action shall be brought against him, 
for any such debt, claim, or demand, he shall be discharged upon entering 
an appearance, and may plead in general that the cause of action accrued 
before he became bankrupt, and may give this Act and the special matter 
in evidence ; and the order of discharge shall be sufficient evidence of the 
bankruptcy, and the proceedings precedent to the order of discharge.” It 
will be observed that the language of this section, in giving the plea, is the 
game as that of the Act of 1849. So that, in point of form, the plea of the 
bankruptcy of the defendant will remain as before, and it will be supported 
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declaration mentioned accrued before the defendant so became 
bankrupt. 





Plea of the defendant's bankruptcy, upon an adjudication and 
certificate granted upon his own petition and declaration of insolvency, 
setting out the proceedings: Warburg v. Tucker, 5 EK. & B. 384; 
28 L. J. Q. B. 56. 

Plea of the defendant's bankruptcy and certificate granted on the 
petition ofa creditor, setting out the proceedings : Young v. Winter, 
16 C. B. 404; 24 L. J.C. P. 214. 


Pleas of discharge by foreign bankruptcy (a) :— 

Plea of the defendant's discharge under the law of bankruptcy of 
the Untted States: Potter v. Brown, 5 East, 124. 

Under a Scotch sequestration: Sidaway v. Hay, 3 B. & C. 12. 

Under the insolvent law of the Cape of Good Hope: Frith v. 
Wollaston, 7 Ex. 194. 

Under the insolvent law of the colony of Victoria: Bartley v. 
Hodges, 1 B. & 8S. 375; 30 L. J. Q. B. 352. 





Plea, tn an action for money paid as surety for the defendant, 
that the defendant became bankrupt, and the liability of the surety 
accrued before the bankruptcy: Juckson v. Magee, 3 Q. B. 48. 

Plea of defendant's bankruptcy, to an action by an accommodation 
acceptor of a bill, churging special damage: Van Sandau v. 
Corshie, 3 B. & Ald. 13; to an action on a judament recovered for 
the debt: Naylor v. Mortimore, 17 C. B. N.S. 207; 33 L. J.C. P. 
273; and see Southgate y. Saunders, 5 Ex. 565. 


in the one case by proof of the certificate, and in the other by proof of the 
order of discharge. 

The plaintiff may join issue upon the above plea, and may prove any facts 
which invalidate the certificate or order of discharge without pleading them 
specially. (//ughes v. Morley, 1 B. & Ald. 22. 

If the plaintiff relies on causes of action accruing since the bankruptcy, 
he may do so under a joinder of issue, and it is not wecessary for him to 
new assign; for the plea is in the nature of a gencral issue by statute, and 
used to conclude to the country. (See Miles v. Williams, 1 P. Wms. 258, 
259.) 

A mere adjudication of bankruptcy and proof of debt, without a certificate 
or an order of discharge, cannot be pleaded in bar as a legal or equitable 
defence to an action for the same debt, but is only ground for applying to 
stay proceedings. ({arley vy. Greenwood, 5 B. & Ald. 95; Spencer v. Demett, 
L. R. 1 Ex. 123; 35 L.J. Ex. 73.) Proving a debt operates as an election 
to abandon procecdings by action, but the defendant must apply to the 
Court to stay the proceedings. (Zé.; 12 & 13 Vict. c. 106, 5.182.) The 
Court will not stay an action because the defendaut has obtained protec- 
tion for person and property from the Court of Bankruptcy. (Naylor v. 
Mortimore, 10 C. B. N. 8. 566.) 

(2) This a good plea to a debt contracted within the jurisdiction of the 
foreign Court, but not to a debt contracted in another country (Smith v. 
Buchanan, 1 Kast, 6; Lewis v, Owen, 4 B. & Ald. 654; Westlake’s ‘ Inter- 
national Law,’ p. 2386; and see the cases cited above); except, perhaps, 
where the plaintiff has taken the benefit of the foreign proceedings in bank- 
ruptcy. (Phillips v. Alian, 8 B. & C. 477.) 
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Plea of the Defendant's Bankruptcy pending Action (a). 


That after the accruing of the plaintiff’s claim, and after the 
eleventh day of October, 1861, the defendant being liable to be 
adjudicated bankrupt as hereinafter mentioned within the meaning 
of the statutes in force concerning bankrupts, and all things neces- 
sary in that behalf having happened and been done, was duly adju- 
dicated bankrupt by [if under the Bankru tey Act, 1861, s. 101, 
the Registrar of | the Court of Bankruptcy for the District [or 
the County Court of ] having jurisdiction in that behalf; and 
all things having happened and been done, and ail times having 
elapsed, necessary to entitle the defendant to the order of discharge 
hereinafter mentioned, the said Court afterwards, and after the 
commencement of this suit, duly allowed and granted to the defen- 
dant an order of discharge, whereby the defendant was discharged 
from the said claim of the plaintiff; and the said order of dis- 
charge is still in full force and effect. 








Plea of the Plaintiff’s Bankruptcy (0). 


That after the accruing of the plaintiff’s claim, and after the 
eleventh day of October, a.p. 1861, the plaintiff being liable to be 
adjudicated bankrupt as hereinafter mentioned within the meaning 


(a) The general form of plea of the defendant’s bankruptcy is given only in 
actions brought against the bankrupt after obtaining his order of discharge. 
The order, however, discharges the bankrupt from all debts and claims 
proveable under the bankruptey. If the action is commenced before the 
order of discharge is obtained, the order, when obtained, may be pleaded as 
above: or if after plea pleaded, it must be pleaded puis darrein continu- 
ance. (See anfe, p. 451, and see Todd v. Maxfield, 6 B. & C. 105.) 

If the bankrupt, having the opportunity, neglects to plead it, and the 
plaintiff obtains judgment, it caunot be pleaded to an action on the judg- 
ment. (Todd v. Maageld, supra; see Braun vy. Weller, L. R. 2 Ex. 183; 
86 L. J. Ex. 100; Staffordshire Banking Co. v. Emmott, L. R. 2 Ex. 208; 
36 L. J. Ex. 105; and see post, p. 51-4.) 

The above form is applicable where the defendant has been adjudicated 
bankrupt upon his own petition, or upon the petition of a creditor, or 
upon a judgment debtor summons, or under sect. 101 of the Bankruptcy 
Act, 1861. 

(6) The bankruptey of a sole plaintiff is an issuable plea (Willis v. Hal- 
lett, & Bing. N. C. 465), but the bankruptcy of one of two plaintiffs is 
not. (Staples v. Holdsworth, 4 Bing. N. C. 144.) 

Where the bankruptcy of the plaintiff occurs subsequently to the com- 
mencement of the action, it can only be pleaded as a defence subject to 
the provisions of the Common Law Procedure Act, 1852, s. 142, giving the 
assignecs the choice of continuing the action commenced by the plaintiff. 
By that section it is enacted that “The bankruptcy or insolvency of the 
plaintiff'in any action which the assignees might maintain for the benefit of 
the creditors, shall not be pleaded iu bar to such action, unless the assignees 
shal] decline to continue, and give security for the costs thereof, upon a 
judge’s order to be obtained for that purpose, within such reasonable time 
as the judge may order, but the proceedings may be stayed until such elec- 
tion is made; and in case the assignees neglect or refuse to continue the 
action, and give such security within the time limited by the order, the de- 
fendant may within eight days after such neglect or refusal, plead the bank- 
ruptcy.” ‘This section contemplates the bankruptcy or asic of the 

Zz 


508 Pleas, ete., in Actions on Contracts. 

of the statutes in force concerning bankrupts, and all things neces- 
sary in that behalf having happened and been done, was duly adju- 
dicated bankrupt by [7f under the Bankruptcy Act, s. 101, the 
Registrar of ] the Court of Bankruptcy for the District [or the 
County Court of ] having jurisdiction in that behalf; and one 
of the official assignees [or in the County Court the Registrar] of 
the said Court was then duly appointed by the said Court to be 
and became the assignee of the estate and effects of the plaintiff 
under his said bankruptcy. and all things necessary in that behalf 
having happened and been done, the said debts and causes of action 
thereupon became and were vested in the said assignee [or registrar }. 








Like pleas : Houghton v. Kenig, 18 C. 3. 235; 25 L. J.C. P. 218; 
Hodgson v. Sidney, L. R. 1 Ex. 313; 35 L. J. Ex. 182. 

Plea to an action by husband and wife, of the bankruptcy of the 
husband and vesting of his right to sue in the assignees: Richbell v. 
Alerander, 10 C. B. N.S. 324; 30 L. J.C. P. 268. 


Plea that the debt accrued after the bankruptcy of the plaintiff, 
and before certificate, and was claimed by his assignees : Kitchen v. 
Bartsch, 7 East, 53; and see Herbert v. Sayer, 5 Q. B. 965. 


Plea of Release by Deed of Arrangement under 24 § 25 Vict. 
e. 13-4, 6. 192 (a), 


That after the accruing of the plaintiff's claim, and after the 
eleventh day of October, a.p. 1861, the defendant was indebted to 
the plaintiff and to divers other persons, and thereupon a deed 


plaintiff after action brought, and does not apply to the previous defence 
ofthe bankruptcy of the plaintiff before the commencement of the action. 
(Stanton v. Collier, 3 BE. & B. 274.) 

The plea of the bankruptcy of the plaintiff after action will be in the same 
terms with that above given for the bankruptey of the plaintiff before action, 
with this addition, that it must be pleaded to the further maintenance of 
the action. Ifthe bankruptcy has occurred after the defendant has already 
pleaded in the action, it must be pleaded puis darrein continuance. (See 
ante, p. 451.) 

(a) The sections of the Bankrupt Law Consolidation Act, 1849, which 
Aad to arrangements with creditors are repealed by the Bankruptcy Act, 
1861. 

By the Bankruptcy Act, 1861, s. 192, “ Every deed or instrument made 
or entered into between a debtor and his creditors, or any of them, or s 
trustee on their behalf, relating to the debts or liabilitics of the debtor, and 
his release therefrom, or the distribution, inspection, management, and 
winding up of his estate, or any of such matters, shall be as valid and 
effectual and binding on all the creditors of such debtor as if they were par- 
ties to and had duly executed the same, provided tho following conditions 
be observed ; that is to say :-— 

“1. A majority in number, representing three-fourths in value, of the 
creditors of such debtor whose debts shall respectively amount to ten 
pounds and upwards shall, before or after the execution thereof by the 
debtor, in writing assent to or approve of such deed or instrument : 

“2. If a trustee or trustees be appointed by such deed or instrument, 
such trustce or trustevs shall execute the same : 
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[here state the deed and the parties to it according to the fact] bear- 
ing date the —— day of , A.D. , was made and entered into 
by and between the defendant of the first part, and J. K. and L. M., 
as and being trustees on behalf of all the creditors of the defendant 











_ “8. The execution of such deed or instrument by the debtor shall be at- 
tested by an attorney or solicitor : 

“4, Within twenty-eight days from the day of the execution of such 
deed or instrument by the debtor the same shall be produced and left 
(having been first duly stamped) at the office of the chief registrar for the 
purpose of being registered : 

“5. Together with such deed or instrument there shall be delivered to 
the chief registrar an affidavit by the debtor or some person able to depose 
thereto, or a certificate by the trustee or trustees, that a majority in num- 
ber, representing three-fourths in value, of the creditors of the debtor 
whose debts amount to ten pounds or upwards have in writing assented 
to or approved of such deed or instrument, and also stating the amount 
i ws of the property and credits of the debtor comprised in such 

eed: 

“6, Such deed or instrument shall, before registration, bear such ordinary 
and ad valorem stamp duties as are hereinafter provided : 

“7. Immediately on the execution thereof by the debtor, possession of 
all the property comprised therein, of which the debtor can give or order 
possession, shall be given to the trustees.” 

By “the Bankruptcy Amendment Act, 1868,” 31 & 32 Vict. c. 104 
(commencing and taking effect on the 11th day of October, 1868, sees. 15), 
s. 1, ‘in addition to the conditions to be observed in accordance with the 
provisions of the Bankruptcy Act, 1861, the following conditions shall be 
observed ; that is to say :— 

“1. Together with such deed or instrument there shall be delivered to 
the chief registrar a list showing, to the best of the knowledge, information, 
and belief of the debtor or other person by whom the list is made, the debts 
and liabilities of every kind of the debtor, and the times when such debts 
and liabilities were contracted or incurred, and the considerations for the 
same, the names, residences, and occupations of his creditors, and the re- 
spective amounts due to them, and the securities held by them, and the 
estimated value of such securities : 

“2. A statement showing, to the best of the knowledge, information, and 
belief of the debtor or other person by whom the statement is made, the 
debtor's property and credits, and the estimated value thereof. 

“* The debtor or other person as aforesaid may from time to time, by leave 
of the Court, add to or amend such list or statement, and every such list, 
statement, addition, and amendment shall be verified by his affidavit, or 
by that of some other person able to depose thereto; and when any addi- 
tion or amendment is made to any such list or statement, the affidavit shall 
contain the reason why such addition or amendment has been rendered 
necessary, and why the substance thereof was not contained in the original 
list or statement.” 

By s. 3, “ No creditor shall be reckoned in the computation of the requi- 
site majority in number representing three-fourths in value of the creditors 
of the debtor executing such deed or instrument unless he proves his debt 
by affidavit or declaration in the manner and subject and according to the 
provisions to be prescribed by general orders; and in the computation of 
the requisite value of auch creditors, and for all other purpoecs of the deed, 
the amount due to each creditor, after deducting the value of the securities 
held by him on the debtor's property, shall alone be reckoned; and not- 
withstanding anything in the Bankruptcy Act, 1861, the time for the pro- 
duction and leaving of any such deed or instrument at the office of the 
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of the second part, and all the creditors of the defendant of the third 
part, relating to the debts and liabilities of the defendant, and his 
release therefrom [ov the distribution, inspection, management, and 
winding up of his estate, or some of such matters, as the case may be}, 


chief registrar as therein provided shall be twenty-cight days from the day 
of the exccution thercof by the debtor, or such further time as the Court 
may allow.” 

The following are some of the most important decisions upon the above 
sect. 192 -—The word “ creditor” in the Act includes any person having a 
claim which could be proved against the estate in bankruptey (Wood v. 
De Mattos, L. R.1 Ex. 91; re Penton, L. R. 1 Ch. Ap. 158); but cre- 
ditors in respect of claims for unliquidated damages, proveable after as- 
sessment under s. 153, are not included in a composition deed applying to 
debts only and not expressly including such claims, unless they have pro- 
cured their claims to be assessed. (Hogqgarth v. Taylor, LL. R. 2 Ex. 105 ; 
36 L. J. Ex. 61; Sharland v. Spence, L. R. 2 C. P. 456; 36 L. 3. C. P. 
230; Robertson v. Goss, L. R. 2 Ex. 396; Fx p. Wilmot, 36 L. J. B.17; 
L. R. 2 Ch. Ap. 795.)  Tnestimating the majority in number of creditors 
and the necessary proportion in amount of debts under s. 192, secured cre- 
ditors were reckoned as well as unsecured, and without deducting the amount 
of their securities (Re Sheftle, 1 D. J. & 8. 260; 32 1.5. 8.387; Turguand 
v. Moss, 17 C. BLN. S.15; 330.5. C. P. 353; Whitlaker v. Lowe, L. R. 
1 Ex. 74; 35 L. J. Ex. 44; re Stark, L.R.1 Ch. Ap. 150; 35 L. J. 
B.15); but see now “the Bankruptey Amendment Act, 1868,” 8.3, above 
cited, In the case of negotiable instruments the holders at the time of 
the registration of the deed are to be deemed the creditors in respect of 
such instruments, and the drawers who have then negotiated them are not 
entitled to be reckoned as creditors in respect of their contingent lability 
as drawers. (Erp. Petrie, L.R.8 Ch. Ap. 282; 37 L. J. B. 13. See sect. 
200 of the Act for the provisiens when a debtor ennnot obtain the assent of 
a majority in number representing three-fourths in value of his creditors 
by reason of his being unable to ascertain by whom bills and notes are 
holden.) The assents of the creditors to the deed may be obtained before 
the deed is executed, and before it is drawn up, provided the deed agrees 
with what has been assented to. (Autfy v. Renthall, L. R. 2 C. P. 488; 36 
L.J.C. P. 195.) The registration and not the execution of the deed is the 
period at which the creditors are to be ascertained (Zc p. Petrie, L. R.3 
Ch. Ap. 232), and sufficient assents must be given before registration, 
though other creditors may assent afterwards. (Er p. Raistriek, 37 L. J. 
B.12; Wood vy. Slack, 3711.3. Q. B. 1380; L. R. 3 Q. B. 379.) The 
deed need not contain a schedule of creditors. (Stone v. Jellicoe, 3 W.& C. 
263; 341. J. Ex.11.) The appointment of a trustce is not necessary to 
the validity of a composition deed. (Dewhurst vy. Jones, 3 H. & C. 60; 33 
L. J. Ex. 291.) 

A deed of arrangement between a debtor and his creditors within the 
description in the Act, must satisfy the requirements of the Act as to re- 
gistration, stamps, ete., in order to be admissible in evidence even against 
the parties who execute it (dfodgson v. Wightman, 1 WW. & C.810; 32 Ld. 
Ex. 147); but a deed of assignment for the benefit of creditors, in the 
form given in the Act, although not assented to by the required majority 
of the creditors, was held to be valid at common law to pass tho propert 
in trust for the greditors (Symonds v. George, 3 I. & C. 68, 996; 34 L. Jd. 
Ex. 187); and a similar deed of assignment of the debtor's perty, 
though neither stamped nor registered, was held to be admissible in evi- 
dence as proof of an act of bankruptcy. (Ponsford v. Walton, L. R. 8 C. P. 
167; 37 L. J.C. P. 113.) 

The following are some of the principal decisions as to the contents of 
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and the defendant thereby [conveyed and assigned all his estate 
and effects to the said trustees absolutely to be applied and admi- 
nistered for the benefit of all the creditors of the defendant or cove- 
nagted, etc., according to the deed]; and the said persons, parties 


the deed :—The deed need not contain an assignment of all or of any part 
of the debtor’s property. (Clapham v. Atkinson, 4B. & 8. 730; 34 L. J. 
Q. B. 49; Ex p. Fachiri, L. R. 2 Ch. Ap. 368.) Soa deed containing an 
assignment of the debtor’s property was held not invalid, although it con- 
tained a proviso that the debtor should remain in possession with the 
power of disposing of the property, until default in payment of the com- 
position. (Johnson v. Barratt, 35 L. J. Ex. 15; L. R. 1 Ex. 65.) Under 
the Bankrupt Law Consolidation Act, 1849, s. 224 (replaced by the above 
section) it was held that the deed of arrangement must provide for the dis- 
tribution of all the debtor’s estate, and was void if it excepted any part of 
the property (Tetley v. Taylor, 1 E. & B. 629; Bloomer v. Darke, 2 C. 
B.N.8. 165; Snodin v. Boyce, 4H. & N. 391) ; a deed in which the cre- 
ditors gave the debtor a licence to carry on his trade without being sued or 
molested for twelve months, but not conveying any property nor providing 
any composition, was held not to be within the section. (Latham v. Lafone, 
L. R. 2 Ex. 115; 36 L. J. Ex. 97.) 

The deed must be for the benefit of all the creditors. A deed excluding - 
such of the creditors as should not execute the deed by a certain day is | 
void (Dewhurst v. Kershaw, 1 H.& C.726; 32 L. J. Ex. 146); so,adeed . 
providing for the payment of the composition to those of the creditors 
only who signed the deed (Martin v. Gribble, 3 H. & C. 631; 34 L. J.. 
Ex. 109); so a deed made by one partner of a firm compounding with 
his separate creditors only, or by all the partners compounding with the 
joint creditors only. (Tomlin v. Dutton, L. R. 3 Q. B. 466; 37 L. J. Q. B. 
153; He Glen, L. R.2Ch. Ap.670; 36 L. J. B.51.) A deed in which the 
debtor covenanted to pay to his creditors the several sums of money placed 
opposite to their names in the schedule was held to be limited by its terms 
to the debts and creditors named in the schedule, and consequently not 
binding upon a creditor net named in the schedule, (Burelot v. Mills, 35 
L.J.Q.3B.3; L. R.1Q. B.10t; Mickmott vy. Simmonds, L. Rep. 2 Eq. 
462; 35 L. J. C. 580; but, see Tetley v. Wanless, 36 L. J. Ex. 25, 153; 
L. R. 2 Fx. 21, 275; where a deed was construed not to be so limited by 
a mere reference in the covenant to the echedule; and see Peel vy. Webster, 
36 L. J. Ex. 188; Ex p. King, L. R.3 Ch. Ap, 10.) 

So, all the creditors must be made parties, or must be enabled to take 
the benefit of the covenant as parties. A deed expressed to be made 
* with the persons whose names and seals were thereunto subscribed and 
set,” and dealing with such persons only, was held void against a non-exe- 
cuting creditor, as excluding him (Walter v. Adcock, 7 H. GN. 641; 31° 
L. J. Ex. 880; Ilderton v. Castrique, 14 C. BL N.S. 99; 32 L. J.C. P. 
206; 33 Ib. 148; and see Ex p. Cockburn, 33 LL. J. B. 17; Benham v. 
Broadhurst, 34 L. J. Ex. 61); und even where in a deed in that form the 
covenants were expressed to be made with the persons so described, and 
with all other the creditors of the debtor, the deed was held unequal and 
void against non-executing creditors, because they being excluded as parties 
to the deed, could not sue upon its covenants. (Chesterfield and Midland 
Silkstone Ry. Co. v. Hawkins, 3 HW. & C. 677; 34 L. J. Ex. 121; and see 
Scott v. Berry, 3 W. & C. 966; 34 L. J. Ex. 193; Gurrin v. Hopera, 3 
H. & C. 694; 34 L. J. Ex. 128.) But where the decd was expressed to be 
made with all the creditors, and the covenants were made with all the cre- 
ditors, it was held that a non-executing creditor could sue and was bound 
by the dced (Gresty v. Gibson, L. R. 1 Ex. 1123; 35 L. J. Ex. 74; Reeves 
v. Watis, LR. 1 Q. B. 412; 35 LJ. Q. B.171; and see Wells v. Hacon, 
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thereto of the third part, thereby severally and respectively re- 
leased and discharged the defendant from all debts and liabilities 
of the defendant to the said creditors respectively, and from all ac- 
tions and suits in respect thereof [stating the release or other bar to 


5 B.& 8.196; 33 L. J. Q. B. 204); and where the deed was cxpressed 
to be made with the persons whose names were subscribed ‘on behalf of 
themselves and all other creditors,” it was held that the deed might be 
construed as making all the creditors parties and capable of suing, and 
therefore the deed was valid against them. (Af‘Laren v. Baxter, L. R. 2 
C. P. 559; 36 L. J. C. P. 247; Isaacs vy. Green, L. R. 2 Ex. 352; 36 
L. J. Ex. 253.) 

The deed must provide for the payment of all the creditors equally, and 
deal with all upon equal terms :—A deed of composition containing a 
power in the trustees to pay creditors whose debts were under £10 in full wae 
held void against non-executing ¢reditors on the ground of imequality 
(Leigh v. Pendlebury, 15 C. B. N. 8. 815; 33 L. J. C. P. 172) ; so, a deed 
giving immediate payment of the composition to executing creditors, and 
merely covenanting to pay it to non-executing creditors (Ax p. Cockbura, 
33 L. J. B. 17); and, a deed providing for the payment of the compost- 
tion by instalinents, but empowering the trustees to pay those creditors 
whose compositions did not exceed £10 in one sum at such time as they 
should think fit. (Thompson vy. Knight, L. R. 2 Ex. 42; 36 L. J. Ex. 30.) 
But a deed in which one of the creditors joined with the debtor as surety 
im covenanting with the trustee to pay the composition, to be paid by the 
trustee to the creditors on demand, and the debtor made a separate covenant 
to pay the surety creditor his composition on registration of the deed, was 
held not to contain such inequality as to avoid the deed against a non-as- 
senting creditor (We//s v. Macon, 5 B. & 8.196; 33. L. 3. Q. B. 204) ; 80, 
a deed providing for the payment of non-assenting creditors upon a request 
in writing, and not requiring any demand in writing from assenting cre- 
ditors. (/ernulewicz v, Jay, 6B. & 8. 697; 34 L. J. Q. B. 201; Bailey 
v. Bowen, L. KR. 3 Q. B.133; 37 L.3I.Q. 3B. 61.) So, a deed providing for 
the payment of the composition by promissory notes to be delivered to 
assenting creditors, and by sinilar notes to be delivered to the trustee to 
be handed by him upon demand to non-assenting creditors. (Blumberg 
v. Rose, L. Ro 1 Ex. 232; 301.0. Ex. 144.) Soa deed providing for pay- 
ment of promissory notes to all the creditors, and containing a covenant 
by the debtor to give such notes, made directly with the executing creditors 
as covenantees, but with the trustee as to the notes to be given to non- 
executing creditors. (Sowry v. Law, L. R.3 Q. B. 281; 37 L.J.Q. 3B. 96.) 
An additional burden or hardship imposed exclusively on those creditors 
only who execute or ngsent to the deed, and not extending to the non- 
executing creditors who became bound only by force of the statute, will 
not affect the validity of the deed. (/fidson v. Barclay, 3 If. & ©. 361; 
34 L. J. Ex. 217; Re Tresidder, L. R21 Ch. Ap. 21.) 

It seems to be now settled that no objection can be taken to a composi+ 
tion deed, which has been duly and bond fide assented to by the required 
majority of creditors, on the ground merely that the terms are such as the 
Court night think it unreasonable to enforce upon non-assenting creditors, 
provided they do not infringe the above principle of equality (2x p. King, 
$6 L. J.C. 718, 721; L. R. 4 Eq. 566; 38 Ch. Ap. 10; per Channell, B., 
Peely. Webster, 36 L. J. Ex. 188, 191; Bailey v. Bowen, L. R.3 Q. Bz 
183; 37 L. J. Q. B. 61; Hx p. Cowen, L. R.2 Ch. Ap. 563; 36 L. J. B. 
41); but for some time after the passing of the Bankruptcy Act, 1861, 
the Courts entertained objections to deeds upon that ground, and nu- 
merous decisions were come to as to the validity of the provisions of com- 
position decds in respect of their reasonableness, some of which it may still 
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the action shown by the déed, as the ease may be], and a majority in 
number, representing three-fourths in value, of the creditors of the 
defendant whose debts respectively amounted to ten pounds and 
upwards, did in writing assent to or approve of the said deed; and 








be found useful to notice, as some of the deeds which have been so held void 
may be void also on the ground of inequality, or of being otherwise not 
Ae a (See Wigfield v. Nicholson, L. R. 3 Q. B. 450; 37 L. J. 

. B. 155. 

Thus, a deed requiring the trustec’s certificate of the assent of the statu- 
tory number of creditors was held void, as rendering the operation of the 
deed dependent upon u condition not required by the stutute. (Boulnois v. 
Mann, L. R. 1 Ex. 28.) A provision that the trustees might require cre- 
ditors to verify their debts as the trustee might think fit, was held not 
unreasonable, because the trustee must ascertain in some way whether a 
party claiming was really a creditor, and the creditors had an appeal if dis- 
satisfied with his decision ; but where such provision was uccompanied by a 
clause of forfeiture in case of the creditor failing to make such proof, it 
was held unreasonable and void. (Coles v. Turner, L. R.1 C. P. 373; 35- 
L. J. C. P. 169; explaining Leigh v. Pendlebury, 15 C. B. N.S. 815 ; 33 L. 
J.C. P.172; Hickmott v. Simmonds, L. R. 2 Kq. 462 ; 35 L. J. C. 580; 
Giddings v. Penning, L. R. 1 Ex. 325; 35 L.J. x.191.) A provision that 
every creditor shall, if required by the inspectors, deliver a statement in 
writing of his cluim, with all the particulars usnal in a proof in bank- 
ruptcy, was held reasonable. (Strick v. De Mattos, 3 HW. & C. 22; 33 L. 
J. Ex. 276.) A covenant by each creditor with the debtor to indemnify 
him against all bills on which he had incurred liability, or which had been 
negotiated by the creditors (Woods v. Foofe, 1 H. & C. 841; 32 Ld. Ex. 
199; Ingelbach vy. Nichols, 14 C. B. N.S.85) ; and a snnilar covenant, but 
restricted to creditors to whom bills had been given, and to the bills given 
to each (PBalden v. Pell, 5 B. & 8. 213; 33 L. J. Q. B. 200; see Oldies v. 
Armston, 36 L. J. Ex.181; L. R. 2 Ex. 406); anda covenant to indemnify 
the trustees (Wigfield v. Necholson, supra) were held not within the Act. 
A covenant by the creditors not to sue the debtur, and that if any one of 
them did, the debtor and his cstate should be absolutely released and 
discharged from all debts and demands of that creditor, was held to be an 
unreasonable covenant, which rendered the deed void against non-executing 
creditors (Dell v. Aing, 2H. & C.814; 33 L. J. Ex. 47; Lyne v. Wyatt, 
18 C. B. N.S. 5938; 341. J.C. P. 17); but a mere covenant not to sue 
without the penalty of forfeiture, and which did not deprive creditors of 
their rights against third parties, was held not unreasonable. (//tdson v. 
Barclay, 3 HW. & C. 361; 3.4L. J. Ex. 217.) A deed containing an unrea- 
sonable provision was held bad against a non-assenting creditor, notwith- 
standing the circumstances showed that: the unreasonable provision could 
have no operation against such creditor. (OUldis v. drimston, 36 L. J. Ex. 
181; L. R. 2 Ex. 406.) Ft was held that a deed was not unreasonable 
on account of the smallness of the compusition, provided it was bond 
fide agreed to by the majority of creditors. (Zr p. Cowen, L. R. 2 Ch. 
Ap. 563; 36 L. J. B. 415; and seo Kx p. Roots, L. R. 2 Ch. Ap. 559; 
86 L. J. B. 38.) So also, a deed postponing the payment of the debts 
for two years, and giving to the creditors no other advantage beyond 
& covenant by the debtor to pay his debts, with interest, at the end of 
that time, was held valid. (Zc p. King, 36 L. J. C. 718, 721; L. R. 4 
Eq. 666; 3 Ch. Ap. 10; see 4x p. Roots, supra.) Provisions giving the 
trustees a discretion as to selling and realizing tle debtor’s estate, and the 
manner of distributing it, were held not unreasonable (Coles v. Turner, 
L. R.1C. P. 373; 35 L. J. C. P. 169) ; so, a provision that the trustees may 
sell uny of the property to the debtors on credit, with or without security 
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the said trustees appointed by the said deed executed the same; and 
the execution of the said deed by the defendant was attested by an 
attorney [or solicitor] ; and within twenty-eight days from the day 
of the execution of the said deed by the defendant, the same was 
produced and left (having been first duly stamped) at the office of 


(Greenberg v. Ward, L. R.1C. P. 585) ; so, adeed empowering the trustees 
from time to time to determino the dividends payable to the creditors, and 
to pay the same at such place and in such manner as they should think fit. 
(Jacobson v. Lamert, L.R.2 Ex. 394; 36 L. J. Ex. 221.) So, a deed pro- 
viding that a majority in number and value of the creditors might effectually 
pass the accounts of the trustees and discharge them from the trusts of 
the deed; also that such a majority might choose a new trustee in the 
place of any trustee named inthe deed who should die, or refuse or become 
incapable to act. (Bond v. Weston, i. R. 1 Q. B. 160.) So, a deed 
charging the proceeds of the property assigned with the costs relating tothe 
suspension of payment, of preparing the deed and carrying it into effect 
(Strick vy. De Mattos, 3 1. & C. 22; 33 L. J. Ex. 276); and with the 
costs of obtaining the creditor's assents to the deed (Jacobson v. Lamert, 
L. R. 2 Ex. 3914; 36 L. J. Ex. 221.); and with certain costs incurred 
in carrying on the business under a former deed, respecting which there 
was a reasonable doubt whether they were chargeable upon the property. 
(Fitzpatrick v. Bourne, L. R.3 Q. B. 233, 446.) A deed was held not to be 
had against a non-executing creditor, merely because it contained no ex- 
press reservation of the rights of the creditors against joint debtors and 
sureties, where it did not appear that there were any joint debtors or 
sureties against whom it deprived the creditor of his remedy. (Johnson 
v. Barratt, L.R. 1 Ex. 65; 35 UL. J. Ex. 15; and see Aeyes v. Elkins, 
5B. & S. 20; 31 LJ. Q. B. 25.) A release in a composition deed 
cannot be pleaded to an action by a non-executing creditor against a 
person jointly liable with the compounding debtor, beeanse the operation 
of the statute does not extend beyond the liabilities of the latter. (Andree 
¥. Macklin, 6 BL. & 8. 201; 34.1.5... B. 89.) 

A plea of a deed under this section must show the validity of the deed 
as against the plaintiff, and must state its contents a3 constituting a release, 
or otherwise showing a defence to the action. (See Tabor v. Edwards, 
4C.B.N.S8S.1; 27L.d.C. P. 183; Leggy v. Cheesehoronqh, 5 C. BL N.S. 
741; 28 L. 3. C. P. 209; Whitehead vy. Porter, 5 B. & 8. 193; Wells v. 
Hucon, dB. & 8.196; 33 L. J. Q. B. 204.) A release, qualified by a 
reservation of rights against joint debtors and sureties, may be pleaded in 
an action at the suit of a non-assenting creditor. (Aeyesv. Eldins, & B. & 8, 
240; 34 L.J. Q. B. 25.) If the deed does not contain a release, or is not 
equivalent to a release or satisfaction of the cause of action, it cannot be 
pleaded in bar, and can be made available only by an application to 
stay execution under section 198. (/pstones Park Iron Co. v. Pattinson, 
2M. & C. 828; 33 L. J. Ex. 193; Kyre v. Archer, 16 C. BLN. 8. 
638; 33 L. J.C. P. 296; Clarke v. Williams, 3 H. & C. 508; 34 L. d. 
Ex. 60, 189; Jones v. Morris, 6 B.& 8.198; 34 L. J. Q. B. 90; Lyne 
v. Wyatt, 18 C. B. N.S. 593; 311.d.C.P.179; and sec Er p. Thatcher, 
L. R. 2 Ch. Ap. 93; 36 L. J. B. 14) A deed containing a covenant by 
the creditors not to suc before a certain date, and that the deed might 
be pleaded in bar of any action brought contrary to the deed, is a good 
defence to an action brought before the time fixed. (Walker v. Nevill, 
3H. & C.403; 314 L. J. Ex. 73; and see Corner v. Sweel, L. R.1C. P. 
456; 35 L. J.C. P. 151; Ray vy. Jones, 19 C. B. N.S. 416; 34 L. J. 
C. P. 306; Bailey v. Bowen, L. R. 3 Q. B. 133; 37 L. J. Q. 3B. 61) A 
deed containing a release, but providing that in case the composition is 
net duly paid, the deed and release therein contained should be at an end, 
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the chief registrar of the Court of Bankruptcy for the purpose of 
being registered ; and together with such deed there was delivered 
to the said chief registrar an affidavit by the defendant [or some 
person able to depose thereto, or a certificate by the said trustees] 








becomes void upon default in payment ; and such a deed cannot be pleaded 
to an action brought after the time of payment has elapsed, without an 
averment of payment or tender of the composition. (Baker v. Painter, 
L. R. 2C. P.492; Fessard vy. Mugnier, 18 C. B. N. 8. 286; 34 L. J. 
C. P. 126.) But it is otherwise where the release is absolute, and inde- 
pendent of the covenant to pay. (Johnson v. Barrati, L. R. 1 Ex. 65; 
35 L. J. Ex. 15; Tetley v. Wanless, L. R. 2 Ex. 21; 36 L. J. Ex. 25.) 
A composition decd, without a release, followed by payment of the com- 
position, or tender of it according to the deed, constitutes a good de- 
fence. (Garrod v. Simpson, 3 H. & C. 395; 34 L. J. Ex. 70; see Scott v. 
Berry, 3 HW. & C. 966; 34 L. J. Ex. 193; and see “ Composition taken 
Jor the Debt,” post, p. 563.) Under the issuc taken upon the plea, all the 
requisites to the validity of the deed must be proved. (Bramble v. Moss, 37 
L.-J, ©. P. 209.) 

By s. 197, “From and after the registration of every such deed or in- 
strument in manner aforesaid, the debtor and creditors, and trustees, par- 
ties to such deed, or who have assented thereto or are bound thereby, shiall 
in all matters rclating to the estate and effects of such debtor be subject to 
the jurisdiction of the Court of Bankruptcy, and shall respectively have 
the benefit of, and be liable to all the provisions of this Act, in the same or 
like manner as if the debtor had been adjudged a bankrupt and the cre- 
ditors had proved, and the trustees had been appointed creditor's assignees 
under such bankruptcy.” 

Under this section the registration, and not the execution of the deed, is 
the event corresponding to the adjudication in bankruptey, and is the 
date from which the deed takes effect under the Act, and fixes the rights of 
the parties (Stanger v. Miller, L. R. 1 Ex. 58; 35 L. J. Ex. 49); but the 
composition may be made payable in the deed before the twenty-eight 
days allowed for registration. (Brooks v. Jennings, L.R.1C. P. 476.) 

The effect of the arrangement as regards the liabilities of the bankrupt is 
provided for by section 198, which enacts that, “ After notice of the filing 
and registration of such deed has been given as aforesaid (see 8. 193), no 
execution, sequestration, or other process against the debtor’s property in 
respect of any debt, and no process against his person in respect of any debt, 
other than such process by writ or warrant, as may be had against. a debtor 
about to depart out of England, shall be available to any creditor or claim- 
ant, without leave of the Court ; and a certificate of the filing and regis- 
tration of auch deed under the hand of the chief registrar, and the seal of 
the Court shall be available to the debtor for all purposes as a protection in 
bankruptcy.”’ (See Baerselian v. Langlands, 34 L. J. Ex. 3.) The sheriff 
is bound to discharge the debtor upon production of the certificate, though 
the deed be invalid. (Lloyd v. Harrison, 6 B. & §. 36; LR. 1 Q. B. 502; 
34 L. J. Q. B. 97; 35 Lb. 153; Ames vy. Colnaghi, 37 L. J.C. P. 159; 
L. R. 3 C. P. 359.) 

Special circumstances must be shown to obtain the leave of the Court. 
(Re Thatcher, L. R. 2 Ch. Ap. 93; 36 L. J. B. 14.) A non-assenting cre- 
ditor, who is bound only by the operation of the Act, must obtain leave 
to issue execution. (Jb.) A plaintiff’ who disputes the validity of the deed 
may apply for and obtain such leave, and is not obliged to incur the risk 
of proceeding without leave. (Re Tresidder, L. R. 1 Ch. Ap. 21.) 

t has been held in one case that the plaintiff in an action against a 
debtor who has executed a deed within the Act, must obtain leave of the 
Court to issuc execution, although the debtor might have pleaded the deed 
(Hartley v. Mare, 19 C. B. N. 8. 85; 34L. J. C. P. 187); but in another 
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that a majority in number, representing three-fourths in value, of the 
creditors of the defendant whose debts amounted to ten pounds and 
upwards, liad in writing assented to and approved of the said deed, 
and also stating the amount in value of the property and credits of 
the defendant comprised in the said deed; and the said deed did 
before the registration thereof bear such ordinary and ad valorem 
stamp duties as were provided by the Bankruptcy Act, 1861, in that 
behalf; und immediately on the execution of the said deed by the 
defendant, possession of all the property comprised therein, of which 
the defendant could give or order possession, was yiven to the said 
trustees [72 the case of decds registered after the 11th October, 1868, 
add, in like manner, allegations that the conditions required by the 
Bankruptey Act, 1868, have been satisfied, see ante, p. 509]; and at 
the time of the execution of the said deed the plaintiff was a creditor 
of the defendant in respect of the claim herein pleaded to within 
the meaning of the Bankruptcy Act, 1861; and all conditions having 
been performed, and all things having happened necessary in that 
behalf. the plaintiff became and was and is bound by the said deed 
as if he had been a party thereto, and had duly executed the same. 

A like plea, averring generally that the deed was in accordance 
with the statute: Corner v. Sweet, L. R. 1 C. P. 456; 35 L. J.C. P. 
151. 

A like plea, of a deed evecuted after action brought: Johnson v. 
Borratt, L. R. 1 Ex. 65; 35 L. J. Ex. 15: Gresty v. Gihson, L. R. 
1 Ex. 112; 35 L. J. Ex. 74; Zetley v. Wanless, L. R. 2 Ex. 275; 
36 L. J. Ex. 25, 153. 


case where the defendant had the opportunity to plead the deed and did 
not do so, the Court refused to set aside an exeeution issued without leave. 
(Whitinore v. Wakerley, 3 WW. & C. 538; 34 Ld. ex. 83.) In a subse- 
quent case, the Court of Exchequer was equally divided upon the point 
whether a defendant who has had the opportunity of pleading the deed and 
has omitted to do so, cau afterwards avail himself of it as a protection 
against the judgment. (Staffordshire Banking Co. vy. Emmott, L. R. 2 Ex. 
208; 36 L. J. Mx. 105; and see Braun v. Weller, 36 L. Jd. Ex. 100; LL R. 
Ex. 183; Re Thateher, L.R.2 Ch. Ap. 93; 36 1. 0. B. 14.) Under 
such circumstances, the advisable course is to apply at Chambers to have 
the judgment set aside on terms, and to be let in to plead the deed 5 and 
orders to this effect have been granted by several of the Judges. The deed 
may be a valid deed under the Act, though not pleadable in bar to an 
action. (See anée, p. 514.) bd 

By “the Bankruptcy Amendment Act, 1868,” s. 8, “The Court which 
shall have and exercise all jurisdiction given by the Dankruptey Act, 1861, 
and this Act, under any decd or instrument made by an arranging debtor, 
shall, if the debtor is a bankrupt, be the Court having jurisdiction in the 
bankruptcy, and if he is not a bankrupt the Court in which a petition by 
him for adjudication of bankruptcy against himself would at the time of 
the execution or (1 case of registration) of the registration of the deed or 
instrument be required. tu be filed ;. but the Court of Bankruptey in London. 
may order all or any of the appleations under any deed or instrument to 
be made and prosecuted in any Court, without regard to the district in 
which the debtor resided or carried on business or the amount of his 
debts; provided thag any procecding bond fide taken in any Court. shall not 
be impeachable by reason of its appearing that the jurisdiction was in some 
other Court, but the Court in which such proceeding is pending may trans- 
mit the papers to the proper Court.” (See Skelton y. Symonds, 18 C. B. 
N.8. 418; 34 L. J. C. P. 151.) 
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Plea of a deed of arrangement under 8.192, binding creditors to 
accept acomposition upon their debts, and tender of the composition : 
Garrod v. Simpson, 3 H. & C. 395; 34 L.J.Ex.70; Scott v. Berry, 
3 H. & C.960; 34 L. J. Ex. 193; Clapham v. Atkinson, 4 B. & 8. 
7320; 33 L. J. Q. B. 81; Brooks v. Jennings, L. R. 1 C. P. 476, 
where the tender was after action. See ‘‘ Composition taken for the 
~~ ” post, p. 563. 


Plea of a Deed of Arrangement, annulling the Bankruptcy, uader 
24 & 25 Vict. c. 134, ss. 185-187: Fessurd v. Mugnier, 18 C. B. 
N.S. 286; 34 L. J. C. P. 126. [See “ the Bankruptcy Amendment 
Act, 1868,” s. 7, as tou arrangements under the above sections. | 


Plea of an arrangement under the control of the Court, and certt- 

fieate under the Bankrupt Law Consolidation Act, 18149, 12 & 13 

Viet. c. 106, ss. 211-223: Alleard v. Wesson, 7 Ex. 753; 8 Ex. 260; 

Tindall v. Hibberd, 2 C. B. N.S. 199; 26 L. J.C. P.178; see 
rv. Mortimore, 17 C. B. N.S. 207; 33 L. J. C. P. 273. 


Pleas of release by deed of arrangement, under the Bankrupt Law 
Consolidation Act, 1849, ss. 221-229: Tetley v. Taylor, 1 E. & B. 
521; Afuenauyht v. Russell, 1 I. & N.611; 26 L. J. Ex. 192; 
Bloomer v. Darke, 2 C. B. N.S. 165; 26 L. J.C. P. 214; Tabor 
v. Edwards, 4 C. BLN. 8.1; 27 L.J5.C. P. 183; Irving v. Gray, 
3H. & N. 31; 27 L. J. Ex. 273; Leonard v. Sheard, 1 E. & 
K. 667; 28 L. J. Q. B. 183; Legg v. Cheesebrough, 5 C. BLN. S. 
741; 28 L. J.C. P. 209; Snodin v. Boyce, 4H. & N. 391; 28 L. 
J. Ex. 245; Gardner v. Chapman, 8 C. B. N.S. 317. 


a of a composition after adjudication. under the Bankrupt 
Law Consolidation Act, 1849, ss. 230, 231: Taylor v. Pearse, 2 H. 
& N. 36; 26 L. J. Ex. 371; Hazard v. Alure, 6 H. & N. 434; 30 
L. J. x. 97. 


Plea of Illegality, under 24 § 25 Vict. c. 134, ss. 164, 166 (a). 


That he [or J. K.], after the eleventh day of October, a.p. 1861, 
became bankrupt within the meaning of the statutes in fore con- 
cerning bankrupts, and the causes of action in the declaration men- 
tioned accrued pending proceedings in bankruptcy against the de- 
fendant [or the said J. A.]. 

A like plea, to the further maintenance of the action: Howarth v. 
Brown, 1 H. & C.694; 32 L. J. Ex. 99. 


(2) By the Bankruptcy Act, 1861, s. 164, it is enacted that “ After the 
order of discharge takes ctfect, the bankrupt shall not be liable to pay or 
sutiafy any debt, claim, or demand proveable under the bankruptcy, or any 
part thereof, on any contract, promise, or agreement, verbal or written, 
made alter adjudication; and if he be sued on any such contract, promise 
or agreement, he may plead in general that the cause of action accrued 
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Special plea to an action on a bill, that it was given by the defen- 
dant, a bankrupt, to induce the plaintiff, a creditor, to forbear op- 
posing his certificate, under the Bankrupt Law Consolidation Act, 
1849, s. 202: Guldsmid v. Hampton, 5 C. B. N.S. 94; 27 L. J.C. 
P. 286. 

To an action on a bond, that it was given by the defendant, a bank- 
rupt, for a debt barred by his certificate, under the Bankrupt Law 
Consolidation Act, 1849, s. 204: Addson v. Turner, 3 H. & N. 581; 
27 L. J. Ex. 492. 


Plea to an action on a bill, that tt was accepted by the defendant, 
a bankrupt, upon consideration that the pluintiff, the petitioning 
creditor, should ahandon the proceedings in bankruptcy: Davis v. 
Holding, 1 M. & W. 159. 

Pleu to an action on a promissory note that it was given by the 
defendant to a creditor of an insolvent, in order to induce him to for- 
bear from opposing the insolvent'’s petition ; and that it was indorsed 
to the plaintiff with notice: Hills y. Mitsun, 8 Ix. 751. 


Pleas in actions by assiqnees of bankrupts: see ante, p. 492. 


pending proceedings in bankruptcy, and may give this Act and the special 
matter in evidence.” 

By 8. 166, it is enacted that “ Any contract, covenant, or security made 
or given by a bankrupt or other person, with, to, or in trust for any cre- 
ditor, for securing the payment of any money ay a consideration or with 
intent to persuade the creditor to forbear opposing the order for discharge, 
or to forbear to petition for a rehearing of or to appeal against the same, 
shall be void, and any money thereby secured or agreed to be paid shall 
not be recoverable, and the party sued on any such contract or security 
may plead in general that the cause of action accrued pending proceedings 
in bankruptey, and may give this Act and the special matter in evidence: 
Provided always, that no such security, if a negotiable security, shall be void 
as against a Lond fide holder thereof for value without notice of the con- 
sideration for which it was given.” Such a negotiable security was pre- 
viously void absolutely, under the 12 & 13 Vict. c. 106, s. 202, and even a 
bond fide holder for value could not recover upon it. (Goldsmid v. Hamp- 
ton, 5 C. BL. N.S. 94; 27 L. J. C. P. 286.) The new cnactment is not re- 
trospective. (Reed v. Wiggins, 13 C. BL N.S. 220; 32 L. Jd. C. P. 131.) 

These sections are similar to the repealed sections 201 and 202 of the 
Bankrapt Law Consolidation Act of 1849, in their subject-matter, but they 
differ in prescribing a new mode of pleading the defences thereby given. 
Under the corresponding sections of that Act the defendant might plead 
the general issue, and give the Act and the special matter in evidence; 
and non assumpsit by statute might thus be pleaded even to actions on 
bills of exchange and promissory notes. (Weeks v. Argent, 16 M. & W. 
817; Goldsmid v. Hampton, 5 C. B. N.S. 94; 27 L. J.C. P. 286.) 

Before the B. L. CY Act, 1819, 5.204 (now replaced by the above s. 164), 
a debtor before or after certificate might validly promise to pay a debt pre- 
viously incurred notwithstanding his certificate, (Kirkpatrick vy. Tattersall, 
13 M. & W. 766; Earle v. Oliver, 2 Ex. 71.) 
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Pleas in actions on leases of bankruptcy of lessce: see post, “ Land- 
lord and Tenant.” 


Replication to a Plea of the Plaintiff's Bankruptcy, that the Plain- 
tiff assigned the Debt before Bankruptcy, with Notice to the De- 
Sendant, and now sues as Trusice (a). 


That before the plaintiff became bankrupt, he [by deed] assigned 
to J. K., for a good and valuable consideration, the said debts and 
causes of action [and appointed the said J. K. his attorney to sue 
for and recover the same], whereof the defendant then had notice ; 
and this action was commenced and is prosecuted in the name of 
the plaintiff as a trustee for the said J. K. at his request, and for 
his sole use and benefit, and not otherwise. ; 

Plea of the bankruptcy of plaintiff and payment to the assignees : 
replication of assignment with notice before bankruptcy: Monk v. 
Sharp, 2 H. & N. 540. 

A like replication of assignment before insolvency: Buck v. Lee, 
1A. & HK. 804; and see Curvalho v. Burn, 4 B. & Ad. 382; 1A. & 
E. 883; Zibbits v. George, 5 A. & EH. 115; ante, p. 493 (a). 


Replication to a plea of the bankruptcy of one of two joint plain- 
tiffs, that he assigned the debt to the other plaintiff before bank- 
mp iey and joined in suing as trustee only; Dean v. James, 1 A. & 

. 809. 

Replication of a conditional assignment of the debt, which became 
subsequently absolute: D? Arnay v. Chesneau, 13 M. & W. 796. 

Replication, inan action on a policy of insurance on goods, that 
the plaintiff before bankruptcy had assiqned the goods and the po- 
licy, and sued only as trustee: Castelli v. Boddington, 1 E. & B. 
66, 879; 22 L. J. Q. B. 5; 23 Lb. 3. 

Replication, in an actton ona bond, that the plaintiff had assigned 


(a) If the bankrupt has assigned the debt before bankruptcy, and the 
debtor has notice of the assignment, the bankrupt remains the proper party 
to sue, as trustee for the assignee of the debt ; the assignees in bankruptcy 
take no interest in the debt, and cannot sue for it even for the benefit of 
the assignee of the debt. (Winch v. Keeley, 1T. R.619; Carpenter v. Mar- 
nell, 3B. & P. 40; Dangerfield v. Thomas, 9 A. & E. 292.) Notice to the 
debtor is necessary to complete the assignment as against the assignees in 
bankruptcy, otherwise they would become entitled to the debt as remaining 
in the order and disposition of the bankrupt. (Belcher v. Campbell, 8 Q. B. 
1; and see Tibbits v. George, 5 A. & E.107; Pott v. Lomas, 6 H. & N. 
529; 30 L. J. Ex. 210.) If the bankrupt has assigned the debt in part 
only, or as security for a debt of smaller amount leaving an interest in 
himself, the right of action vests in the assignees in bankruptcy, partly for 
their own benefit and partly as trustees for the assignee of the debt. (D’Ar- 
nay v. Chesneau, 13 M. & W. 796, 809; and seo Parnham v. Hurst, 8 M. 
& W. 743.) If there are severable claims under a contract and one only 
is assigned, the one vests in the assignee and the other vests in the assignees 
in bankruptcy. (Castelli v. Boddington, 1 E..& B. 66,879; 22 L.J.Q.B. 
5; 23 1b. 81.) 


520 Pleas, etc., in Actions on Contracts. 


the bond as security for a larger debt, and sued for the benefit of the 
assignees of the bond: Dangerfield v. Thomas, 9 A. & FE. 292. 

Replication, in an action by husband and wife to plea of hushand’s 
bankruptcy, that before marriage the debt sued for was assigned to 
trustees for the separate use of the wife, and that the plaintiff sued 
in order to recover the money for the trustees: Purnham v. Hurst, 
8M. & W. 74:3. 

Replication that the plaintiff had previously by deed ussigned the 
debt tu a trustee for the benefit of his creditors, and sued only for the 
benefit of the trustee: Smith v. Keating, 6 C. B. 136. 


Replication that the plaintiff sued for the rent of a house as trustee 
and had no beneficial interest: Houghton v. Henig, 18 C. B. 235 ; 
25 L. J. C. P. 218. 


Replication to plea of plaintiff's bankruptey, that his assiqnees 
sold the debts sued for (being hook debts of the plaintiff) to the plain- 
tiff, under 24 & 25 Vict. c. 131, 8. 137; see ante, p. 80; Shipley v. 
Marshall, 14.C. BL N.S. 566; 32 L. J.C. P. 258. 


Replication toa plea of the defexdant’s bankruptcy, that the cer- 
tificate was obtained by fraud: Horn vy. Ion, 4B. & Ad. 78. 


Replication to Plea of a Composition Deed, that the Consent of the 
required Majority of Creditors was obtained by Fraud. 


That certain of the creditors of the defendant who in writing 
assented to and approved of the said deed, as in the said plea 
alleged, were induced to do so by the fraud of the defendant, and 
without the said creditors, who were so induced to assent to and 
approve of the said decd, a majority in number representing three- 
fourths in valae of the creditors of the defendant whose debts 
respectively amounted to £10 and upwards did not in writing as- 
sent to or approve of the said deed, as required by the Bankruptey 
Act, 1861, in that behalf to make the said deed valid and binding 
upon non-assenting creditors, and the plaintiff did not execute, or 
in writing assent to or approve of the said deed, or take or receive 
any benefit thereunder, and always repudiated the same. 


Bitts oF Excnancr, Promissory Notes, ere. 





Traverse of the Drawing of the Bill(a). 
That he did not draw the said bill as alleged. 


(a) By r. 7, T. T. 1853, “in all actions upon bills of exchange and pro- 
mussory notes, the plea of ‘non assumpsit’ and ‘ never indebted’ shull be in- 
admissible. In such actions, therefore, a plea in denial must traverse some 
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Traverse of the Making of the Note (a). 
That he did not make the said note as alleged. 


Traverse of the Acceptance (b). 
That he did not accept the said bill as alleged. 


matter of fact, ex. gr. the drawing, or making, or indorsing, or accepting, 
or presenting, or notice of dishonour of the bill or note.”’ 

The operation of this rule is confined to counts framed on the bills or notes 
only. Where the bill or note is introduced as a consideration for another 
contract, or as a fact which, in connection with other matter, produces the 
cause of action, the general issue may be applicable. Thus, where an executor 
sued upon a promise made to himself to pay a bill due to his testator, non 
assumpsit was held to be a proper plea, (Zimmis v. Platt, 2 M. & W. 720; 
Rolleston v. Diron, 2 D. & L. 892.) 

Where counts on bills or notes are joined in the declaration with other 
counts, the general issue, when pleaded, must. be limited to the latter only, 
and not applied to the whole declaration. (Donaldson v. Thompson, 6 M. & 
W. 316; Hughes vy. Pool,6 M. & G. 271; and see Harvey v. Hamilton, 4 
Ex. 43.) If the general issue only is pleaded to the count on a bill or note, 
the plaintiff may sign judgment (Kelly v. Fillesbois, 3 Jur. 1172; but see 
1 Chit. Pr. 12th ed. 291); and if it is pleaded to that count and others, he 
should enter a nol/e prosequi as to the others. (Fraser v. Newton, 8 Dow]. 
773; Eddison v. Pigram, 16 M. & W. 137.) Tf never indebted is pleaded 
toa count on a bill or note, and the plaintiff joins issue instead of object- 
ing, it would seem that the defendant may avail himself of any defence 
applicable to the extended issue. (Finleyson v. Alackenzie, 3 Bing. N. C. 
821; but see Neale v. Proctor, 2 C. & K. 456.) Perhaps non assumpsit, 
under such circumstances, might now be treated as an informal traverse 
of the acceptance or indorsement, ete. 

Where the legal effect of a bill or note is disputed, it may sometimes be 
convenient to set it out verbatim in the plea, leaving the plaintiff to demur. 
(See tia v. Nash, 8 C.B. N.S. 581; 29 L. J.C. P. 306; and see ante, 
p. £67. 

A defendant who has obtained leave to appear and defend under the 
Summary Procedure on Bills of Exchange Act (see ante, p. 92), is not 
restricted in lis defence to the matter disclosed in the affidavit. (Sazd v. 
Jones, 1 E. & E.59; 28 L. J. Q. B. 37.) 

The above plea may be used by the drawer of a bill payable to a third 
person. An acceptor or indorser cannot traverse the drawing of the bill; 
so also an indorser is estopped from traversing any previous indorsement. 
Such traverses may be met by demurrer, as the acceptance or indorsement 
which creates the estoppel is necessarily admitted on the face of the decla- 
ration by tho traverse (Sanderson v. Coldman, 4M. & G. 209, 225; Beeman 
vy. Duck, 11M. & W. 251; Armani v. Castrique, 13 M. & W. 443; Mac- 
gregor v. Rhodes, 6 KE. & B. 266; 25 L. J. Q. B. 318; Ashpitel v. Bryan, 
8B. &S. 474; 32 L.3.Q. B. 91; 33 7b. 328) ; and where the drawing is 
by procuration the procuration Is adinitted (Robinson v. Yurrow,7 Taunt. 
455) ; so tho acceptor or indorser is estopped from alleging or proving that 
the drawing or previous indorsements are forgeries. (Phillips v. In Thurn, 
L.R.1C. P. 463; 35 L. J.C. P. 220; 18 C. B. N.S. 400.) 

(a) An indorser is estopped from denying the making of the note or any 
previous indorsement. (Sce the preceding note.) 

(6) Under the traverse of the accepting of the bill or making of the 
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Traverse of the Indursement (a). 


That he [or the said G. H.] did not indorse the said bill [ox note} 
as alleged. 





Traverse of the Presentment fur Acceptance (5). 


That the said bill was not duly presented for acceptance as al- 
eged. 





Traverse of the Presentment for Payment (ec). 
That the said bill was not duly presented for payment as alleged. 


note, the plaintiff is bound to prove a bill or note agreving with that stated 
in his declaration ; so that whenever the defence is that the bill or note ac- 
tually accepted or made differs from that declared upon, such a traverse is 
the proper plea, and a special plea would be incorrect. (Crotty v. Hodges, 
4M. & G. 561; Flight v. Maclean, 16 M. & W. 51; and sec post, p. 531.) 
The plaintiff is bound to prove the acceptance of a bill which, as described 
in the declaration, is overdue at the time of action brought. (Hinton v. Duff, 
11C. B.N.S.724; 31 L. J.C. P.199.) Under this traverse the defendant 
may give any evidence tending to disprove the fact that the bill was accepted, 
or the note made by him or by his authority; as that it was a forgery 
(Griffiths v. Payne, 11 A. & E. 131); that the bill was, to the knowledge 
of the plaintiff, accepted by his partner in fraud of the partnership (Grout 
v. Enthoven, 1 Ex. 382; Musgrave vy. Drake, 5 Q. B. 185), or in respect 
of a debt not connected with the partnership. (Wilson v. Lewis, 2 M. & 
G. 197.) 

The defendant may also take advantage of any objection to the stamp, 
because the bill or note thereby becomes inadmissible in evidence. (Dawson 
v. Macdonald, 2 M. & W. 26; Field v. Woods, 7 A. & E.114.) The de- 
fence that an accommodation bill has been paid by the drawer, and reissued 
by hin without a fresh stamp, may be pleaded specially as amounting to a 
plea of illegality. (Lazarus v. Cowie, 3 Q. B. 409.) 

(a) An indorser cannot traverse the drawing or making, or any previous 
indorsemiént of the bill or note; such a plea would be demurrable, (See 
ante, p. 521, n. (a).) As to the meaning of the term indorsement, sce 
Marston v. Allen, 8 M. & W. 494; Marrop vy, Fisher, 10 C. BL N.S. 196 ; 
30 L. J.C. P. 283; and see ante, p. 07, (6). An indorsement may be made 
conditionally. (See Robertson vy. Kensington, 4 Yaunt. 30; Afetchell v. Smith, 
33 L. J.C. 596.) The traverse of the indorsement of the bill or note puts 
in issue the transfer by indorsement, and involves, not only the fact of the 
signature on the back of the bill or note by the indorser or under his 
authority, but also the delivery for the purpose of transfer. (Briand v. 
Hampshire, 1 M. & W. 371; Cunliffe v. Whitehead, 3 Bing. N. C. 828.) 
And any matter disproving these facts may be given in evidence under this 
Issue without being specially pleaded. (Adams vy. Jones, 12 A. & E. 455; 
Hallifar vy. Iyle, 3 Ex. 446; Stecle v. Harmer, 14M. & W. 831; Bell v. 
rae 19 L.J.Q. B. 71; Law v. Parnell, 7 C. BL N.S. 282; 29 L. Jd. 

oko 17.) 

It has been held that the defence that the defendant was drunk when he 
made the indorsement must be epecially pleaded. (Gore v. Gibson, 13 M. 
& W. 623; and see fost, p. 565.) And in an action against the drawer a 
plea that the indorser was insane has been allowed to be pleaded. (Alcock 
v. Aleuck, 3 M. & G. 268 ; and eee “ Insanity,” post.) 

(6) As to the presentment for acceptance, see ante, p. 98, n. (4). 

(c) As to presentment for payment, sce anée, p. 98,n. (b). Wherca bill 


of Exchange, Promissory Notes, ete. 523 


Traverse of the Default in Acceptance. 


That the said G. H. accepted the said bill when the same was 
presented for acceptance as alleged [or that the said bill was not 
dishonoured as alleged]. 





Traverse that the Bill was returned to the Plaintiff. 
That the said bill was not returned to the plaintiff as alleged. 


Traverse of Notice of Dishonour (a). 


ee he had not due notice of the dishonour of the said bill as 
alleged. - 

Plea of a previous presentment for acceptance and dishonour, of 
which the defendant had not notice: Bartlett v. Benson, 14 M. & 
W. 733; and see ante, p. 97, n. (e). 


Traverse of the Facts alleged as Excuse for Want of Notice of 
Dishonour for of Presentment] (see ante, p. 99). 


That at the time when the said bill became due and payable the 
said G. 77. had effects of the defendant to the amount of the said 
bill [ov there was consideration and value for the payment by the 
said G. 2. of the said bill, or as the case may be}. 


Traverse of Facts alleged as Excuse for Want of Presentment 
(see ante, p. 99). 


That the plaintiff did not make diligent search and inquiry for the 
said G. H. [or us the cuse may be} as alleged. 


accepted payable at the plaintiffs’ bank came by indorsement to the plain- 
tiffs, who held no asseta of the acceptor when the bill became due, it was held 
that the plaintiffs were entitled to recover on this issue. (Batley v. Porter, 
14M. & W. 44.) Ona general acceptance, presentment is not necessary to 
charge the acceptor. As to the effect of this traverse in actions against the 
acceptor and against the drawer on bills drawn or accepted payable at a 
particular place, see anfe, pp. 95, n. (6.), 98, n. (4). As to the issue raised 
by this plea in actions upon checks, see ante, p. 107 (6). 

(2) Asto the effect of this plea, and what is due notice of dishonour, see 
ante, pp. 97, n. (¢), 99, n. (a). 

No precise form of words_is necessary in giving notice of, dishonour; a 
notice is sufficient if it can be Peaapnably intewed therefrom that the bill 
has been presented and has been dishonoured, as a letter to the indorser of 
a note informing him that it had been returned unpaid, and requesting pay- 
ment (Hedger v. Sfeavenson, 2 M. & W. 799) ; 80 8 letter to the indorser 
of a bill informing him that the acceptance was unpaid, and requesting his 
immediate attention toit. (Bailey v. Porter, 14M. & W. 44; Paul v. Joel, 
28 L. J. Ex. 143; 4H. & N. 355.) But a letter to the indorser of a bill, 
threatening legal measures for the recovery, unless immediately paid, was 
held not to amount to a good notice of dishonour. (Solarte v. Palmer, 1 
Bing. N. C. 194.) Matters of excuse of notice will not support the issue, 
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Traverse of Averment that the Defendant dispensed with Present- 
ment (see ante, p. 100). 
- That he did not request the plaintiff not to present the said bill 
to the said G. H. for payment, nor discharge the plaintiff from so 
presenting it, as alleged. 





Plea that the Plaintiff was not the Holder (a). 


That the plaintiff was not at the commencement of this suit the 
lawful holder of the said bill [or bearer of the said check]. 

A like plea: Emmett v. Tottenham, 8 Ex. 884; Ancona v. Marks, 
7H. & N. 686; 31 L. J. Ex. 163. 


Plea that the Plaintiff has indorsed away the Bill (b). 


That after the said bill was indorsed to the plaintiff he indorsed 
it [add, the same being payable to order and transferable by in- 
dorsement, 7f this does not appear on the declaration| to O. P. Cor 
to a person to the defendant unknown], who thenceforth has been 
and still is the holder thereof. 

Like pleas: Fraser v. Welch, 8 M. & W.629; Basan v. Arnold, 
6M. & W.559; Sehild v. Ai/pin, 8 M. & W. 673. 


Plea in an action by the indorsee against the acceptor of a bill, 
that the drawer became bankrupt and indorsed it after bankruptcy: 
Mackay v. Wood, 7 M. & W. 420; Braithwaite v. Gardiner, 8 Q. b. 
473. 

Plea by the maker of a note that the payee became bankrupt 
before he indorsed it tu the plaintiff: Green vy. Steer, 1 Q. B. 707. 


but should be averred in the declaration according to the facet. (fale, p. 
99, n. (a); Allen vy. Edmundson, 2 Ex. 719; and see as to notice of dis- 
honour, ** Byles on Bills,’ 9th ed. 264, 294.) The Court may amend by in- 
serting such averments. (Cordery vy. Colvin, 14 C. BL N.S. 3874; 32 LJ. 
C. P. 210.) 

(a) The holder ia a general term applied to the party in possession of the 
bill, and entitled at law to receive its contents from another, (Byles on 
Bills, Oth ed. p. 2; and sev Jenkins v. Tongue, 20 L. d. Ix. 147; Ancona 
v. Marks, 7 WW. & N. 686; 31 L. J. Ex. 163.) The above plea is applica- 
ble in cases of hills, etce., payable to bearer. In other cases its meaning and 
effect are amnbiguous ; and although it has been not unfrequently used of late, 
leave to plead it with other pleas is sometimes refused, and in some instances 
particulars have been ordered to be given of the defences intended to be re- 
lied upon under it. (See Agra and Masterman's Bank v. Leighton, L. R. 
2 Ex. 56 ; 36 L. J. Ex. 33.) 

(4) The substance of an issue taken upon thie plea is, whether the plain- 
tiff was the holder at the time of action brought. (Fraser v. Welch, 8 M. 
& W. 629 ; Basan vy. Arnold, 6M. & W. 559 ; Schild v. Kilpin, 8 M. & W. 
673 ; Talbot v. Bulkeley, 4D. & L. 306.) If the pluintiff has indorsed aah 
the bill after the commencement of an action, the defence must be plead 
as arising after action. (Sce per Crompton, J., Deuters v. Townsend, 5 B. & 
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Plea that the Defendant accepted the Bill for the Plaintiff’s 


Accommodation (a). 


That he accepted the said bill for the accommodation of the plain- 
tiff, and there never was any value or consideration for the accept- 
ance or payment of the said bill by the defendant. 

A like plea: Burdon v. Benton, 9 Q. B. 843. 

Plea that a note was made for the accommodation of the payee: 
King v. Phillips, 12M. & W. 705. 

Like pleas in actions by indorsees: Easton v. Pratchett, 1 C. M. 
& R. 798; Thompson v. Clubley, 1 M. & W. 212. 


Plea that the Bill was accepted by the Defendant for the Accommo- 
dation of the Drawer, who indorsed it to the Plaintiff without 
value (b). 


That he accepted the said bill for the accommodation of the said 
G. H., and there never was any value or consideration for the ac- 
ceptance or payment of the said bill by the defendant ; and the same 
was indorsed to the plaintiff, and he always held the same without 
any valuc or consideration. 

Like pleas: Mills v. Barber, 1 M. & W. 425; Parr v. Jewell, 
16 C. B.684£; Basan v. Arnold, 6 M. & W. 559. 


S. 613; 33 L. J. Q B. 301, 303.) It is not a good plea to an action by the 
indorsee that the bill was indorsed to him whilea previous action was pend- 
ing upon it, of which he had notice, but it may afford ground for the equi- 
table interference of the Court with one or other of the actions. (Deuters 
v. Townsend, supra. 

(a) By r. 8, T. T. 1853, drawing, indorsing, accopting, etc., bills or notes, 
by way of accommodation, must be specially pleaded. 

Absence of consideration is a good defence to an action on the bill be- 
tween imimediate parties, and also between remote parties where the bill has 
passed without consideration through the intermediate parties; but the want 
of consideration at cach step must be stated in the plea, and must be proved 
if denied. (Freach v. Archer, 3 Dow!. ; Reynolds v. Ivemey, 3 Dow. 
453; Low v. Chifney, 1 Bing. N. C. 267; Whitaker v. Edmunds, 1 A. & E. 
G38 ; Jfunter v. Wilson, 4 Ex. 489; Masters v. Ibberson, 8 C. B. 100.) 
Pleas founded on absence of consideration should set forth the facts from 
which the want of consideration appears, as that the bill was an accommo- 
dation bill, ete.; without which particularity they were formerly bad on 
special demurrer, though sufficient after verdict. (Wills v. Oddy, 2 C. M.& 
R. 103; Stoughton v. Earl Kilmorey, 2C.M.& R.72; Stephens v. Under- 
wood, + Bing. N.C. 655; Atkinson v. Davies, 11 M. & W. 236.) And be- 
sides showing the circumstances under which the bill or note was in fact 
given, they must distinctly allege that there never was any other considera- 
tion. (Boden v. Wright, 12 C. B. 445.) An acceptance originally for accom- 
modation, will cease to be so, if value is given at any time during the cur- 
rency of the bill. (Burdon v. Benton, 9 Q. B. 843.) 

(4) A plea that the acceptance was an accommodation acceptance and 
that the bill was indorsed to the plaintiff when overdue, and with notice of 
its being an accommodation bill, is a bad plea. (Charies v. Marsden, 1 
Taunt. 224; Slein v. Yglesias, 1 C. M. & R. 565; Sturtevant v. Ford, 4 
M. & G. 101.) So likewise is a plea that a bill was accepted as an accom- 
modation bill on the terms that it should be negotiated before it became due 
only, and not. afterwards, and that it was indorsed to the plaintiff when over- 
due (Carruthers v. West, 11 Q. B. 143). 
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__ ..... plea, in an action by a second indorsce: Arbouinv. Ander- 
son, 1 Q. B. 498. 





Other Pleas of Absence of Consideration. 


Plea that the note sued on was given by the defendant (in ignor- 
ance of the facts) by way of renewal of a bill of exchange on which 
he was not liable in consequence of an alteration: Belly. Gardiner, 
4M. &G. 11. 

Plea that an acceptance was given in renewal of a bill purporting 
to be accepted by the defendant, which was afterwards discovered to 
be a forgery (held a bad plea): Mather v. Lord Maidstone, 18 C. 
B. 273; 25 L. J.C. P. 3lo. 

Plea that a note was made for a supposed balance of account, on 
condition that payment should not he demanded unless such balance 
was due, which it was not: Kearns v. Durell, 6 C. B. 696. 

Plea that a note was given by the defendant to the plaintiff upon a 
representation by the latter, that a sum of money was due from the 
defendant to him and tn payment of such sum, whereas no such sum 
was due: Forman v. Wright, 11 C. B. 481; Southaldy. Rigg, Ib.; 
und see Wilks v. Hornby, 10 W. R. Ex. 742. 


Plea that the Bill was accepted in Payment of Goods sold, which 
the Plaintiff failed to deliver (a). 


That the said bill was accepted by the defendant for the price of 
oods, to be sold and delivered by the plaintiff to the defendant be- 
ore the said bill should become due, and the defendant was always 

ready and willing to buy and accept the said goods from the plaintiff, 
of which the plaintiff always had notice, yet the plaintiff bas not 
sold and delivered the same or any of them to the defendant; and 





| (a) An entire failure of consideration is 2 good plea to an action on 
a bill or note. (Sol/y v. Hinde, 2C. EM_516; Wells v. Hopkins, 6 M.& 
W.7; Abbott v. Hendricks, 1M. & G.791.) But a partial failure of con- 
sideration cannot be pleaded to the whole amount of the bill. (Clark y. 
Lazarus, 2M. & G. 167; Trickey v. Larne, 6 M. & W. 278.) Nor cana 
failure of consideration to an unliquidated amount be pleaded even to a 
part. Where a bill or note is given for the price of goods, work, ete., the 
defendant cannot dispute the price, quantity, or quality of the goods, work, 
etc., in an action on the bill. (Zrickey v. Larne, 6 M. & W. 278; Sully v. 
Frean, 10 Ex. 635.) Where a bill is given forthe price of goods sold with 
a warranty, a breach of the warranty is no defence to an action on the bill, 
unless it amounts to a total failure of consideration. (Warwick vy. Nairn, 10 
Ex. 762; Low v. Burrows, 2 A. & E, 483; Camac v. Warriner, 1 C. B. 
356 ; Horsfall v. Thomas, 1 H. & C.90; 31 L. J. Ex. 322.) Wherever 
upon a breach of warranty af goods sold, the purchaser would be entitled 
to recover back the price as money received to his use (see “ Warranty,” ante, 
p. 264 (a) ), he might also defend an action upon a bill given for the price 
on the ground of entire failure of consideration. 

Where the consideration can be severed into ascertnined amounts of 
money, an entire failure of consideration as to a certain amount may 
be pleaded pro tanto to portion of the bill. (Darnell v. Williama, 2 Stark. 
166; Forman v. Wright, 11 C. B. 481.) And it may be pleaded with a dif- 
ferent defence to the rest of the bill. (1b. ; Sheerman v. Thompson, 11 A. & 
E. 1027, 1032; Agra and Masterman's Bank v. Leighton, L. R, 2 Ex. 66; 
36 L. J. Ex. 33.) 
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except as aforesaid, there never was ea! value or consideration for 
the acceptance or payment of the said bill by the defendant. 


Plea that the Bill was Accepted in Consideration of Goods, to be 
consigned by the Pluintiff to the Defendant for Sale to meet 
the Bill, which the Plaintiff failed to Consign. 


That the said bill was accepted by the defendant in consideration 
that the plaintiff would within a reasonable time in that behalf, and 
before the said bill should become due, cause to be consigned and 
delivered to the defendant certain goods to be sold by him as a 
broker of and for the plaintiff for reward to the defendant, and 
upon the terms that the defendant should be at liberty to meet and 
pay the said bill at maturity out of the proceeds of the sale of the 
said goods; and the defendant was always ready and willing to re- 
ceive and sell the said goods for the purpose and on the terms afore- 
said, but the plaintiff did not within such reasonable time as afore- 
said, or at any other time, cause to be consigned or delivered to the 
defendant the said goods or any of them; and except as aforesaid, 
there never was any value or consideration for the acceptance or 
payment of the said bill by the defendant. 


Other Pleas of Failure of Consideration. 


Plea that the bill was given for goods sold according to a certain 
sample, and that no goods were delivered answering the sample: 
Wells v. Hopkins, 6 M. & W.7; Warwick vy. Nairn, 10 Ex. 762. 

Plea that the bill was accepted in payment of some materials sup- 
plied to answer a particular purpose, which proved unfit for that 
purpose: Camacv. Warrier, 1 C. B. 356. 

Lhat the note was made in consideration of future services of the 
pine which he never rendered: Abbott vy. Hendricks, 1 M. & G. 


Plea that the note was qiven to secure part of a debt due from a 
third party to the plaintiff, in consideration that the plaintiff would 
not cnforce the residue, and that the plaintiff afterwards enforced 
the whole debt: Gillett v. Whitmarsh, 8 Q. B. 966. 

That the note was given in consideration of the trouble the payee 
would have of being the maker's executor, and that the payee died in 
the lifetime of the maker: Solly v. Hinde, 2 C. & M. 516. 

That the note was given as the purchase-money of land which the 
plaintiff refused to convey: Jones v. Jones, 6 M. & W. 84; Mog- 
gridge v. Jones, 14 East, 486; Spiller y. Westlake, 2 B. & Ad. 1565. 

That the note was given in consideration of the plaintiff payi 
the defendant's creditors, which he failed todo: Cole v. Cresswell, 
11 A. & F. 661. 

That the note was given as security for advances to a third party, 
which were repaid before the note became due: Richards v. Macey, 
14M. & W. 484. 

That the bill was accepted in consideration of money agreed to be 
paid to the defendant by the plaintiff and a third party, and which 
was not paid: Astley v. Johnston, 6 H. & N.137; 29 L. J. Ex. 161. 
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Plea that the Defendant was induced to accept the Bill by the Fraud 
of the Drawer, who indorsed it to the Plaintiff without value [or 
with notice or when overdue] (a). 


That he was induced to accept the said bill by the fraud of the 
said G. H., and the same was indorsed to the plaintiff, and he always 
held the same without any value or consideration [o7, and the 

laintiff had notice thereof when the said bill was first indorsed to 
im, or, and the said bill was overdue when the same was first in- 
dorsed to the plaintiff]. 

Plea that the bill was drawn or accepted by a partner of the de- 
JSendant in fraud of him, and was indorsed to the plaintiff with notice : 
Bramah v. Roberts, 1 Bing. N.C. 469; Lewis v. Reilly, 1 Q. B. 
849. 


Plea by the Acceptor that the Bill was accepted without any con- 
sideration, and was delivered tu the Drawer for the purpose of his 
getting it discounted for the Defendant's benefit, and that it was 
tndursed by the Drawer to, the Plaintiffin Fraud of that purpose 
and without Value. 


That the said bill was accepted and delivered by the defendant to 
the said G. /Z. for the purpose only of his getting it discounted for 
the defendant, and there never was any value or consideration for the 


a ne ee ee i OR eT eee ee cee 


(a) In an action by the indorsee of a bill of exchange, the plea that the 
defendant was induced to draw or accept the bill by fraud must show that 
the plaintiff was a party to the fraud or took the bill without consideration, 
or with notice or when it wags overdue. The title of a Lond side indorsee for 
value who took the bill before it became due and without notice, Is no 
affected either at law or in equity Dy any fraud in the inception of the bill. 
(Robinson v. Reynolds, 2 Q. B. 196; Masters v. Ibberson, 8 C. B. 100; 
Thiedemann vy. Goldsmidt, 8 W. R. C. 14.) And the rule is the same in 
the case of an illegal consideration. Where a check payable to order was 
obtained from the maker by fraud, and delivered to the plaintiff without 
notice of the fraud, but without indorsement, it was held that the plaintiff 
had no better title than the person from whom he took it, and after no- 
tice of the fraud, could not make his title good by obtaining a formal in- 
dorsement. (Whistler v. Forster, 14 C. B. N.S. 248; 32 L. J.C. P. 161.) 

After the passing of the C. L. P. Act, 1852, the several allegations that 
the plaintiff took the bill without value, and with notice, and when overdue, 
were sometimes added in one plea; but this is not generally allowed, and 
such a plea is clearly objectionable, as the defendant would be entitled to a 
verdict and the costs of the issue, on proving so much of it as would amount 
to a defence, and the plea not being divisible (see ante, p. 438), the plamtiff 
would not be entitled to the costs of the evidence which he may have come 
prepared with to rebut successfully the facts which the defendant abandons 
or fails in proving. This loose mode of pleading might also in some cases 
of nicety prevent a plaintiff from raising a material question by demurrer 
(e.9. Sturtevant v. Ford, 4M. & G. 101). 

Where the title is traced through several indorsementa, the plea must 
invalidate the title of each indorsee down to the plaintiff inclusive, by alleging 
that each took it withgut value, or with notice, or after it was due. This 
may lead to a great multiplicity of pleas where the indorsements are nume- 
rous, and in order to avoid this objection, three pleas only are sometimes 
used in practice, alleging in one that all the indorsements were without 
value, in another that all were with notice, and in the third that all were 
made when the bill was overdue. Such pleas give suflicient notice to the 
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acceptance or payment of the said bill by the defendant; and the 
said G. 7. did not get the said bill discounted for the defendant, 
but in fraud of the defendant, and without his consent and contrary 
to the said purpose, indorsed the said bill to the pas ; and the 
plaintiff first took and always held the same without any value or 
consideration. 

Like pleas: Berry vy. Alderman, 14 C. B. 96; Boden v. Wright, 
12 C. B. 445; Law v. Parnell, 7 C. B. N.S. 282; 29 L. J. C. P. 
17; Ingham v. Primrose, 7 C. B. N.S. 83; 28 L. J. C. P. 294; 
Dobie v. Larkan, 10 Ex. 776. 

A like plea alleging that the plaintiff took the bill when overdue : 
Lewis v. Parker, 4 A. & E. 838. 


Plea by the Drawer that he drew and indorsed the Bill without any 
consideration, for the purpose of getting it Discounted, and that it 
was negotiated in Fraud of that purpose, and came to the Plaintiff 
without Value. 


That he drew the said bill and indorsed it in blank, and delivered 
it so indorsed to J. A. for the purpose only of his getting it dis- 
counted for the defendant, and there never was any value or con- 
sideration for the drawing, indorsement, or payment of the said bill 
by the defendant; and the said J. K. did not get the said bill dis- 
counted for the defendant, but in fraud of the defendant and without 
his consent and contrary to the said purpose, delivered the said bill 
to a person to the defendant unknown, who afterwards delivered the 
same to the plaintiff, which is the alleged indorsement of* the sai 
bill by the defendant to the plaintiff; and the said transfers of the 
said bill were respectively made without any value or consideration, 


plaintiff that the several objections may be taken to each indorsement, and 
would facilitate the defendant’s application (if necessary) at the trial to amend 
any one of the pleas according to the evidence. 

The plea alieging that the plaintiff took the bill without value does not put 
in issue his knowledge of the fraud, but only calls upon him to prove that 
he is a holder for value. Notice of the fraud, if relied on, must be distinctly 
averred. (Uther v. Rich, 10 A. & E. 784.) As to the evidence necessary to 
support the averment of notice of the fraud, see the notes to Afiller v. Race, 
1 Smith, L. C. 6th ed. 468. 

Upon evidence being given of fraud or illegality either in the inception of 
the bill, or in its original negotiation, or on proof that the bill has been 
stolen, the plaintiff is called upon to prove that he is a holder for value. 
(Bailey v. Bidwell, 13M. & W. 73; Harvey v. Towers, 6 Ex. 656; Hallv. 
Featherstone, 3 UW. & N. 281; 27 L. J. Ex. 308; Berry v. Alderman, 14 C0, 
B. 95; Raphael v. Bank of England, 17 C. B. 161; Mather v. Lord Maid- 
stone, 1C. B. N. 8. 273; 26 L. J. C. P. 58.) In anaction on a bill accepted 
in the uame of a firm, proof that it was accepted by a partner contrary to 
the partnership articles, and in fraud of the partnership, throws upon the 
plaintiff the onus of proving that he gave valuc for it. (Musgrave v. Drake, 
5 Q. B. 185; Hugg v. Skeen, 18 C. B. N. 8.426; 341. J.C. P. 153.) 
But the mere absence of any consideration received by the defendant 
does not throw upon the plaintiff the onus of proving that he gave value for 
it (Mills v. Barber, 1 M. & W. 425); nor does the fact of the considera- 
tion for the bill being proved to be money lost on a wagering contract which 
is void under the 8 & 9 Vict. c. 109, but not illegal. (Fitch v. Jones, 5 E. & 
B. 238; see “ Gaming,” post, p. 589.) : ; 

A 
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and the plaintiff always held the said bill without any value or con- 
sideration. 

A like plea: Uther vy. Rich, 10 A. & EK. 784. 

Like pleas alleging that the plaintiff took the bill with notice: 
Dobie v. Larkan, 10 Ex. 776; Hall y. Featherstone, 3 H. & N, 284; 
27 L. J. Ex. 308. 

Plea that the bill was delivered to a person to be safely kept on 
behalf of the defendant, and that the said person in violation 9 that 
purpose transferred it to the plaintiff, who had notice that he had no 
authority so to do: Bramah vy. Roberts, 1 Bing. N.C. 469; Leafy. 
Robson, 138 M. & W. 651. 


Plea that the note was feloniously stolen fram the owner, and that 
the plaintiff was not a holder for value and without notice: duphael 
v. Bank of England, 17 C. B. 161. 

That the defendant had cancelled the bill hy tearing it, but the 
pieces had afterwards been fraudulently joined and the bill nego- 
tiated without value: Ingham v. Primrose, 7 C. BONS. 82; 281. 
J.C. P. 294; and see Schuley vy. Ramsbottom, 2 Camp. 485. 


Plea toa count on a Bill or Note, with acount on the Consideration, 
aad on accounts stated, showing Illegality, etc., in the Consider 
ation (a). 


That the said goods [or work and materials, or as the ease may 
be} were sold and delivered [vr done and provided” for i stating the 
defence to the consideration for the hill, see Ilegulity,” post, p. 399], 
and the defendant accepted the said bill for and on account of the 
said goods ;or work and materials, or asx the case may be}, and there 
never was any value or consideration for the acceptance or payment 
of the said bill except as aforesaid, and the said accounts stated 
were stated of and concerning the said goods [or work and imate. 
rials, o7 as the cuse may be] and the said acceptance, and uot other- 
wise. 


Pleas of illegality to actions on bills or notes: sce“ Bankruptey,” 
dute, p. 17; “ Gaming,” post, p. 5883 Lllgality,” post, p. b9Y. 


(a. A plea in the above form will be found useful whenever a declaration 
coutains counts on a bill or note, and on the consideration for it, and on 
arcounts stated ; and a defence, such as illegality, which must be specially 
pleaded, extends to the whole of the alleged causes of action. In such a 
case, the special defence must be pleaded to each count cither separately or 
jointly as above, which is the shorter and better form. If the facts consti- 
tuting the special defence to the bill or note amount to neyer mdebted to 
the eadehifatus count, the proper course is to limit the special plea to the 
count on the bilf or note only, and to plead the general issue to the residue. 
And if the special defence falls under a geucral form of plea, as fraud, pays 
ment, or relense, it may be pleaded generally to the whole. 

Where part of the eonalleralion fur « bill is illegal, the consideration is 
not severable. (Scull v. Gillmore, 3 Taunt. 226; Hay v. Ayling, 16Q. B. 
423; sce“ Illegality,” post, p. 699.) 
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Plea in an Action by the Indorsee against the Indorser of a. 
that the Plaintiff and the Drawer are the same person (a). 


That the said A. B., the drawer and indorser of the said bill, and 
the plaintiff are one and the same person. 

Like pleas: Wilders v. Stevens, 15 M. & W. 208; Boulcott v. 
Woolcott, 16 M. & W. 584; Smith v. Marsack, 6 C. B. 486. 


Replication to the preceding Plea that the Defendant indorsed the 
Bill as Surety for the Acceptor and for his Accommodation. 


That the plaintiff indorsed the said bill to the defendant without 
any value or consideration, in order that the same might be in- 
dorsed by the defendant to the plaintiff for the purpose of the de- 
fendant thereby becoming surety, as such indorser, for the payment 
of the said bill by the acceptor to the plaintiff; and the defendant 
indorsed the said bill to the plaintiff for the purpose aforesaid and 
as such surety as aforesaid, and for the accommodation of the said 
acceptor; and there never was any value or consideration for the 
pcg nent or payment of the said bill by the plaintiff to the de- 
endant. 

Like replications : Wilders v. Stephens, 15 M. & W. 208; Smith 
v. Mursack, 6 C. B. 486. 


A like plea and replication in an action by the indorsee of a note : 
Morris v. Walker, 15 Q. B. 589. 


Plea of an Alteration of the Bill). 
That after the said bill was drawn and accepted as aforesaid, and 


(a If a bill be reindorsed to a previous indorser, the latter, in order to 
avoid a circuity of action, is not permitted to recover against the interme- * 
diate partics ; for upon such recovery against them, they would have their 
remedy over against him, and the result would be to place the parties in 
precisely the same situation as before any action at all. (See Byles on Bills, « 
9th ed. p. 150; and the cases cited supra.) 

On this ground a count on a promissory note payable to the plaintiff or 
order, stating an indorsement by him to the defendant, anda reindorsement 
by the defendant tothe plaintiff, was held bad in arrest of judgment. (Bishop 
v. Hayward, 4 'T. R. 470.) So a count on a bill of exchange drawn by the 
plaintiff, indorsed by him to the defendant and reindorsed to the plaintiff, 
would be bad. (Britten v. Webb, 2 B. & C. 483; Bouleott v. Woolcott, i6 
M. & W. 584, 589.) But if in such cases as the above the count is drawn 
so as not to disclose the identity of the plaintiff and indorser, as where the 
indorser is described by name only, and not as “the plaintiff,” it would be 
supported on the assumption that they are different persons (26.); and a 
plea identifying then as one and the same would be necessary (see form, 
supra). If in such case there exist circumstances which alter the rights 
of the partics as they appear on the bill, and negative the right of the 
defendant to recover over against the plaintiff, the action will be maintain- 
able, and these facts may be set up by way of replication. (See sepra.) 

(4) A bill of exchange or promissory note is rendered void by an altera- , 
tion made, after it is issued, in a material part without the consent of the | 


2a2 
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after it was issued, it was made void by being materially altered 
without the consent of the defendant, that is to say [by adding to 
the defendant’s acceptance the words payable at —— ; or by penne 
the words four pounds, being the rate of interest payable on the sai 
bill, into five pounds ; or by altering the words two months, being 
the period at which the -said bill was payable, into the words one 
month ; or by erasing the date, the ay of ——, being the date 
of the said bill, and inserting the date, the —— day of ——, as the 
date of the said bill; or us the case may he}. 

Like pleas of alteration in the date: Atkinson v. Haiedon, 2 A. & 
E. 628; Langton v. Lazarus, 5 M. & W. 629; tn the amount 
Hamelin v. Brack, 9 Q. B. 306; by adding a place of payment to 
the acceptance: Burchfield vy. Moore, 3 EK. & B. 683. 





party to be charged therewith, whether made by another party to it or by 
a stranger. (Master v. Miller, 1 Smith’s L. C. 6th ed. 796; Gardner v. 
Walsh, 5 E. & B. 83; and see ante, p. $85 (a)). An indorsee for value 
taking it bond fide and without notice cannot recover upon it (Burchfield 
v. Moore, 3 E. & B. 683); but he may recover the consideration for the 
void bill from the party who indorses it to him. (Zé.) 

, An alteration, made after the irsuing of the bill or note with the consent 
ofall parties, which materially changes the effect of the instrument, renders 
anew stamp necessary, and the bill or note cannot be given in evidence. 
(Krill «. Williams, 10 East, 431; Bowmany. Nichol, 5 T. R. 537 5 Downes 

_v. Richardson, 5 B.A Ald. 674.) But this is not the case where the altera- 
tion was so made before the bill or note was issued, or where it was made 
to correct a mistake, and in furtherance of the original intention of the 

_ parties. (Jacob v. Hart, 6 M.& 8.142; Byrom v. Thompson, 1 ALE E. 31; 
Byles on Bills, 9th ed. 312; but see Bradley v. Bardsley, 11 M. & W. 873.) 
An accommodation bill is not considered as issued until it is in the hands 
of a party who has a remedy upon it, anda previous alteration doea not 
affect the validity of the bill as against the purtics assenting to such altera- 

‘tion. (Downes v. Richardson, supra.) 

Where a bill or note is declared upon in the form in which it was made 
or accepted, the defence that it has been altered after acceptanee or making 
cannot in general be raised under a common traverse, but must be pleaded 
specially. (Aemminag v. Trenery, 9 A. & EF. 926; Langton v. Lazarus, 5 M, 
& W. 629; see Alteration of Written Contracts,” ante, p. 486.) Thas, in 
an action against one of the drawers of a joint and several promissory note, 
under the common traverse of the making of the note the defendant was 
held not to be entitled to set up the defence that one of the names was cut 
off the note after the making of it. (Mason v. Bradley, 11 M. & W. 590.) 
In an action by the indorsee against the indorser of a bill of exchange, 
under a traverse of the indorsement, the defendant cannot rely upon an al- 
teration apparent on the bill, nor is the plaintiff called upou to explain it. 
(Schley v. fisher, 7 A. & EB. 444.) If the alteration is such as to cause & 
variance between the statement in the declaration and the instrument when 
produced, or to raise an objection to the stamp onthe document, the plain- 
tiff would fail irhis proof, and the defendant would obtain the advantage 
of the alteration under the common traverse. (Waugh v. Bussell, & Taunt. 
707; per Parke, B., Mason v. Bradley, 11M. & W. 590.) So where the 
plaintiff declared on a bill accepted gencrally, and the bill had been subse- 
quently altered so as to be made payable at a particular place, it was held 
that the plaintiff was not entitled to a verdict on a traverse of the accept: 
ance. (Calverty. Baker, 4 M. & W. 417.) But where a bill had been altered 
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Plea of an Alteration in a Note. 


_ That after the said note was made as aforesaid, and after it was 
Issued, it was made void by being materially altered without the 
consent of the defendant, that is to say, [by cutting off the signature 
of G. H., who was a joint maker of the said note; or by G. H. 
signing the said note and becoming a joint maker thereof ; or as the 
case may be}. 

A like plea of an alteration by adding another maker: Gardner 
v. Walsh, 5 HK. & B. 83; by increasing the rate of interest: War- 
rington v. Farly,2 K. & B. 763; by inserting the date: Bradley v. 
Bardsley, 14 M. & W. 873; of a foreign bill by adding a rate of 
ee es Hirschfield v. Smith, L. RB. 1 C. P 340 ; 35 L. J.C. P. 

i. 


Plea that the note was materially altered after it was issued, with- 
out being re-stamped: Bradley v. Bardsley, 14 M. & W. 873. [The 
plea in this case was held bad for not showing that the note could not 
be stamped before trial; and see ante, p- 532. | 


Replication to plea that a note was altered so as to require a new 
stamp, that it was altered to correct « mistake according to the real 
intention of the parties: Ib. 


Plea, in an action by indorsee against acceptor, that the bill was 
altered after it was accepted and issued : Burchfield v. Moore, 3 E. 
& B. 683 [where a replication that the pluintiff tovk it after the 
alteration, without notice and for value, was held bad]. 


in the date, and the plaintiff declared on the bill as altered, he was held en- 
titled to recover on the plea traversing the acceptance, because the date 
charged in the declaration was immaterial, and the alteration should have 
been specially pleaded. (Parry v. Nicholson, 13 M. & W. 778.) 

Where the bill or note has been materially altered, and the plaintiff de- 
clares upon the instrument in its altered form, the alteration need not be: 
pleaded, but the defendant may rely upon the alteration under a traverse of 
the making or accepting of the instrument alleged. (Cock v. Corwell, 2 C. 
M. & R. 291.) And under such traverse the defendant may object to the 
stamp on the altered instrument. (Knight v. Clements, 8 A. & E. 215; 
Clifford v. Parker, 2M. & G. 909.) As to what alterations are material, 
seo Master v. Miller, 1 Sinith’s L. C. 6th ed. 796, notes; Byles on Bills, 9th 
ed. 311; Taylor on Evidence, 5th ed. 1553 ; and the cuses cited above. 

The party producing a bill or note containing a manifest ambiguity 
arising out of an alteration, as to the time of drawing or otherwise, is 
bound to explain the ambiguity if called upon to do so by the issue raised, 
(Henman v. Dickinson, 6 Bing. 183; Parry v. Nicholson, 13 M. & W. 778; 
Knight v. Clements, 8 A. & K. 215; Clifford v. Parker, 2 M. & G@. 909; 
Byron v. Thompson, 11 A. & F.31.) But this is unnecessary where the do- 
cument is admitted upon notice (Freeman v. Steggall, 14 Q. B. 202) ; or 
where it is admitted upon the record, as upon a plea traversing the in- 
dorsement. (Sidley v. Fisher, 7 A. & EH. 444.) 
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Plea in an Action by the Drawer against the Acceptor, that the 
Bill has been lost by the Plaintiff (a). 


That [add, if this does not appear on the declaration, the said bill 
is payable to order and transferable by indorsement, cae ape the 
acceptance of the said bill the plaintiff, whilst he was the holder 
thereof, lost the said bill out of his possession and control, and the 
same thence has been and still is so lost. 

A like plea: Ramuz v. Crowe, 1 Ex. 167. 

Plea, to an action for goods sold, that a bill was accepted hy the 
defendant fur the price, payable to the plaintiff's order, and that the 
bill has been lost : Clay v. Crowe, 8 Ex. 295; 9 Ex. 604. 

Plea to an action against the Bank of England ,on a bank note, 
that the note was lost: Noble v. Bank of England, 2 H. & C. 356 ; 
33 L. J. Ex. 81. 


Plea of Waiver of the Bill or Note (h). 


That after the defendant had accepted the said bill fo made the 
said note! and whilst the plaintiff was the holder thereof, the plain- 
tiff by express renunciation and waiver of the said bill fo» note} 
exonerated and discharged the defendant from the payment of the 
same and from all liability in respect thereof. 


(a) This defence must be pleaded, and cannot be relied on under a tra- 
verse of the acceptance of the bill or making of the note; for under the 
latter issues secondary evidence would be adunssible on proof of the loss. 
(Blackie v. Pidding, 6 C. B. 196; Charnley v. Grundy, 11.C. B. 608.) It 
cannot be pleaded to a non-negotiable note, payable to the plaintiff only. 
(1b.; Wain v. Bailey, 10 A. & E. 616.) It isa good defence to an action 
on a negotiable instrument, and a replication that when the plaintiff lost the 
bill he had not indorsed it, and it was not transferable by delivery, was held 
bad. (Ramuz vy. Crowe, 1 Ex. 167; and see Hansard vy. Robinson, 7 BL & C. 
90.) This defence is an answer to a count on the consideration for the bill 
a~ well as to a count on the bill itself. (Clay v. Crowe, 8 Ex. 295; 9 
Ex. 601.) The law seems to be the same as to a destroved bill. (Byles on 
Bills, 9th ed. p. 462; see Wright v. Lord Maidstone, 24 14, J. C. 623.) 

It is now enacted by the 87th sect. of the C. L. P. Act, 185-4, that “in 
case of any action founded upon a bill of exchange or other negotiable in- 
strument, it shall be lawful for the Court ora judge to order that the loss of 
such instrument shall not be set up, provided an indemnity is given, to the 
satisfaction of the Court or judge, or a master, against the elainis of any 
other person upon such negotiable instrument.” This section applies only 
to actions m the superior Courts, so that the plaintiff is obliged to sue 
there. although if his claim is below £20 he may lose his costa. (Noble v. 
Bank of England, 2H. & C. 355 ; 33. L. J. Ex. 81.) [nan action for money 
had and received to recover the amount paid to a banker for circular notes, 
afterwards Jost, it was held that, the plaintiff not having obtained relief 
under the above section, the loss of the notes might be set up in answer to 
the action. (Confjans Quarry Co. vy. Parker, L. R13 C.P.1; 37. 3. C. P. 51.) 

(4) By the law merchant contracts on bills of exchange or promissory 
notes may be discharged by the holder, before or after the instrument. be- 
comes payable, by express renunciation or waiver, without deed or writing, 
and without consideration. ( Byles on Bills, 9th ed. 190; Foster v. Dawber, 
6 Ex. 839, 851; see post, “ Rescission of Contract ;” and see per Willes, 
J., Cook v. Lister, 138 C. B. N.S. 643; 32 L. J. C. P. 121, 126.) 
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Like pleas: Steele v. Harmer, 14 M. & W. 831; Foster v. Daw- 
ber, 6 Ex. 839. 


Plea in an Action against the Drawer, that the Plaintiff agreed 
with the Acceptor to give him time for Payment (a). 


That the said G. H. accepted the said bill, and afterwards and 
after the indorsement of the said bill to the plaintiff and after it 
became due, the plaintiff, whilst he was the holder thereof, did, with- 
out the consent of the defendant and for a good and sufficient con- 
sideration in that behalf, agree with the said G. H.to give him, and 
then accordingly gave him, time for the payment of the said bill. 

A like plea: Isaae v. Daniel, 8 Q. B. 500; Smith v. Winter, 4 
M. & W. 454. ’ 


A like plea of an agreement between the plaintiff and the acceptor 
to give time to the acceptor in consideration of his procuring another 
bill: Moss v. Hall, 5 Ex. 46. 

Plea that the plaintiff took a cognovit in an action against a pre- 
vious indurser giving a longer time for payment than the time in 
which he might have obtained judgment : Hall v. Cole, 4A. & E. 
677; Price v. Edmunds. 10 B. & C. 578. 

Plea that the plaintiff had sued the acceptor and had consented to 
a judge's order that upon payment of principal and interest on a 
Suture day all proceedings should be stayed: Kennard v. Knott, 4 
M.& G. 474; Michael v. Myers, 6 M. & G. 702 (0). 

Plea that the plaintiff had sued the acceptor and agreed in con- 
sideration of £2 tu stay ull proceedings in that action for two months : 
Isaac v. Daniel, 8 Q. B. 500. 


Plea on equitable qrounds, to an Action against one of several Joint 
Makers of a Promissory Note, that the Defendant made the 
Note as Surety only for another Maker to whom the Plaintiff 
gave time (c). 


[Commence with the form, ante, p. 450.] That he made the said 
note jointly with J. A. and Z. Af. for the accommodation of the 


(a) The drawer of a bill of exchange is in the position of a surety for the 
acceptor ; 86°an indorser of a bill or note isa surety for all the previous 
parties. Consequently, if the holder of a bill or note, by a binding contract 
with the acceptor or an indorser, gives time for payment, the subsequent 
parties to the bill or note who stand in the position of sureties are in general 
discharged from Jiability. (English v. Darley, 2B. & P. 61; Philpot v. 
Briant, 4 Bing. 717, 720; Clarke v. Wilson, 3 M. & W. 208 ; and sce post, 
“ Guarantee,” p. 594 (a).) A contract made with a stranger to the bill to 
give time to the acceptor will not have the effect of discharging the drawer 
or indorser. (Lyon v. Holt, 5M. & W. 250; Fraser v. Jordan, 8 E. & B. 
803 ; 26 L. J. Q. B. 288.) 

(») In such plea it must appear that the future day appointed for pay- 
ment is posterior to the day on which judgment might have been obtained 
in the action, and the judge’s order must amount to an absolute stay of pro- 
ceedings. (Sce the cases, supra.) 

(c) Where the position of the defendant on the bill or note is apparently 
that of a principal and not that of a surety, though he is in fact a surety, 
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said J. KX. and as his surety only, to secure a debt due to the plain- 
tiff from the said J. A. alone, of which the plaintiff at the time of 
the making of the said note had notice, and except as aforesaid 
there never was any value or consideration for the making or pay- 
ment of the said note by the defendant; and after it became due 
the plaintiff whilst he was the holder of the said note did, without 
the consent of the defendant, and for a good and sufficient consi- 
deration in that behalf, agree with the said 7. K. to give him, and 
then accordingly gave him, time for the payment of the said note 
beyond the time when the same was due and payable. 

Like pleas : Strong v. Foster, 17 C. B. 201; 25 L. J. C. P. 106; 
Pooley v. Harradine, 7 EF. & B. 431; 26 L. J. Q. B. 156; Rayner 
v. Fussey, 28 L. J. Ex. 1382; Zuylor v. Burgess,5 H. & N.1; 29 
L. J. Ex. 7; Greenough v. M°Clelland, 2 E. & E. 424, 429; 30 L. 
J.Q. B. 15; Bailey v. Edwards, 4 BL & S. 761; 34. L. J. Q. B. 41; 
and sce Edwin v. Lancaster 13 W. R. 8957. 


A like plea on equitable grounds to a like action, stating that the 
plaintiff negligently lost the benefit of security he had against the 
principal debtor: Mutual Loan Ass. y. Sudlow, 5 C. BLN. S. 449 ; 
28 L. J.C. P. 108. 

A like plea on equitahle grounds stating an agreement between the 
plaintiff and the defendant, that the plaintiff should demand payment 
of the note frum the principal maker within three years, which he 
oped todo: Lawrence v. Walmsley, 12 C. BLN.S. 709; 31 L. J. 

»P. 143. 


Replication to the preceding plea, that upon the aqreement ta give 
time to the principal debtor the remedies against the sureties were re- 
served: see ‘* Guarantees,” post, p. 595. 


Plea of Payment to the Plaintiff. 


That before action he satisfied and discharged the plaintiff’s claim 
by payment. (See post,“ Payment.”) 


Plea, to an Action by the Indorsee against the Drawer, of Payment 
hy the Acceptor. 


That after the said bill became due, and whilst the plaintiff was 
the holder thereof, the said G. //. satisfied and discharged the prin- 
cipal and interest due on the said bill by payment. 


as in the case of a joint acceptance or joint promissory note where one of 
the acceptors or makers is surety for the other, this fact cannot be set up as 
a legal defence, notwithstanding the plaintiff was aware of the relationship 
between the parties. (Price v. Edmunds, 10 B. & C1578; Clarke v. Wilson, 
3M. & W. 208; Manley v. Boycot, 22 L. J. Q. B. 265.) But it is a good 
plea on equitable grounds that the defendant made the note as surety for 
the other maker, and that the plaintiff knew that he was only surety and 
accepted him as such, and that the plaintiff by a binding contract gave time 
to the principal debtor without the defendant's consent. (See the cases, 
1, and see “ Equitable Pleas,” post, p. 570.) 
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Plea in an action by the indorsee against the acceptor, that the bill 
was accepted for the accommodation of the drawer who paid the 
amount to the plaintiff: Bell v. Buckley, 11 Ex. 631 (a). 

Plea in an action by the indorsee against the acceptor, that the 
drawer at the request of the defendant paid the amount of the bill to 
the plaintiff, upon the terms that he should retire the bill and deliver 
st up to the drawer: Elsam v. Denny, 15 C. B. 87. 


Plea to an Action by the Indorsee against the Acceptor, of Payment 
to the Drawer after the Bill was due, and subsequent Indorsement 
by the latter (6). 


That after the said bill was due, and whilst the said G. H. was 
holder thereof, the defendant satisfied and discharged the principal 
and interest duc on the suid bill by payment to the said G. H., and 





(a) In an action by the indorsee against the acceptor, ona bill, not being 
an accommodation acceptance, a plea of payment made by the drawer, where 
the acceptor is no purty to the transaction, is a bad plea. (Jones v. Broad- 
hurst, 9 C. B. 173; Elsamv. Denny, 15 C. B. 87 ; see per Willes, J., Cook 
v. Lister, 13 C. B. N.8. 543; 32 L. J.C. P. 121,126; Agra and Master. 
man’s Bank v. Leighton, L. R. 2 Ex. 56.) Where the bill is an accommoda- 
tion bill, or where the relation of the partiesis such that the drawer is ulti- 
mately liable to pay, payment by him is a good defence to an action against 
the acceptor (Covk v. Lister, supra); but the plea must show the relative 
positions of the parties. 

The holder of a bill is entitled to sue the several parties liable to him in 
separate actions, and to proceed in each action for the recovery of his costs ; 
therefore in an action by the indorsce against the acceptor, payment by the 
drawer after action is not a complete defence, unless made and pleaded in 
respect of all the damages and costs in the action. (Randall v. Moon, 12 
C. B. 261; 21 L. J.C. P. 226; Goodwin v. Cremer, 18 Q. B. 757; Kemp 
v. Balls, 10 Ex. 607; see ante, p. 451.) 

By r. 24, UH. T. 1853, “in any action against an acceptor of a bill of ex- 
change, or the maker of a promissory note, the defendant shall be at liberty 
to stay proceedings on payment of the debt and costs in that action only.” 
(See Smith v. Woodcock, 4 'T. R. 691.) 

(d) A billof exchange continues negotiable until paid at or after maturity 
by the acceptor or party primarily liable. (Graves v. Hey, 3 B. & Ad. 313; 
Callow v. Lawrence, 3 M. & 8. 95.) Payment by the drawer before or after 
the bill is due is a purchase of the bill, and he may reissue it. (Zb.; 
Lazarus v. Cowie, 3 Q. B. 465.) So also payment by the acceptor before 
the bill is duc ts a purchase of the bill, and he may reissue it. (Aforley v. 
Culverwell, 7M. & W. 174; Attenborough v. Mackenzie, 25 L. J. Ex. 244.) 
As to the negotiation of the bill by the acceptor after it is due, see Steele v. 
Harmer, 14 M. & W. 831, 81-4. Payment by the drawer of a bill accepted 
for his accommodation is equivalent to payment by the acceptor. (Parr v. 
Jewell, 16 C. B. 684.) 

The indorsce of an overdue bill takes it subject to all the equities that 
attach to the bill in the hands of the holder at the time of its becoming due, 
arising out of or connected with the bill transaction itself, such as payment 
or satisfaction of the hill to the holder, or an agreement forming part of the 
bill transaction (Busrough v. Moss, 10 B. & C. 558; Whitehead v. Walker, 
10 M. & W. 696; sce per Cresswell, J., Sturtevant v. Ford, 4 M. & G. 101, 
106); but not subject to cluims against the holder arising out of collateral 
matters, as a general right of set-off under the statute. (Burrough v. Mose, 
10 B.& C. 558; Stein v. Yglesias, 1 C.M.& R.565; Watkins v. Bensusan, 


243 


538 Pleas, etc., in Actions on Contracts. 


the said G. ZH. first indorsed the said bill to the plaintiff after the 
said payment. 

A like plea: Phillips v. Warren, 14 M. & W. 379; toa note pay- 
able on demand: Bartrum v. Caddy, 9 A. & E. 275. 

Plea by maker of a note, of satisfaction by agreed set-off with payee 
and subsequent indorsement when overdue: Cripps v. Davis, 12 M. 


& W. 159. 


Plea of Payment to a prior Holder, not mentioned in the Declara- 
tion, and subsequent Indursement to the Plaintiff. 


That the said G. H. indorsed the said bill to K. Z., who indorsed 
the same [to Af. N., who indorsed the same] to the plaintiff, which 
is the alleged indorsement of the said bill by the said G@. JT. to the 
plaintiff; and after the said bill was duc, and whilst the said A. LZ. 
[or AM. V.] was the holder thereof, the defendant satisfied and dis- 
charged the principal and interest due on the said bill by payment 
to the said A. Z. for Af. N.]; and the said bill was first indorsed 
to the plaintiff after the said payment. 

A like plea, alleging satisfaction to the prior holder by a bill 
given: Lewis v. Lyster, 2C. M. & R.704; and see Lyon v. Holt, 
5 M. & W. 250; Steele v.§ Harmer, 14 M. & W. 831. 


Plea of Payment of Part of a Note to a prior Holder, and subse- 
quent Indorsement to the Plantiff for the residue only with notice, 
and Puyment to the Plaintiff of the residue. 


That after the making of the said note and before it became due, 
and whilst the said Z. A/. was the holder thereof, the defendant 
satisfied and discharged the sum of £ , parcel of the said note, 
by payment to the said L. AL. of £ on account thereof ; and the 
said ZL. WV. afterwards indorsed the said note to the plaintiff, as in 
the first count mentioned, and the plaintiff first had and received 
the same with notice of the premises, and on the terms that the de- 
fendant should be liable to the plaintiff on the said note for and in 
respect of the residue only of the amount of the said note; and the 
delondant further says that he afterwards satisfied and discharged 
the said residue of the amount of the said note, and all the plaintiff's 
claim in respect of the said note by payment to the plaintiff. 








Plea to an action by the indorsee against the acceptor, that the de- 
Sendant deposited goods with the drawer to meet the bill, out of 
which he paid himself, and afterwards indorsed the bill when over- 
due: Holmes v. Kidd, 3H. & N. 891; 28 L. J. Ex. 112. 

Plea to an action by the wndorsee against the acceptor, that the 
bill was accepted for the accommodation of the drawer, and was paid 
by him when due, and indorsed when overdue to the plaintiff : Pave 
v. Jewell, 16 C. B. 684. 


9M. & W. 422; Oulds v. Harrison, 10 Ex. 672.) A promissory note pay- 
able on demand is not considered as overdue within the above rule so as to 
effect an indorsee with its equities. (Barough vy. White, 4B. & C. 325; Brooks 
Vv. Mitchell, 9 M. & W. 15.) 
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Plea that the bill was for the accommodation of the drawer, that it 
was taken up by the drawer when due, and was retssued without a 
new stamp when overdue: Lazarus v. Cowie, 3 Q. B. 459. 


Plea to an Action by an Indorsee against the Acceptor, that the 
Holder at Maturity recovered Judgment against Defendant on 
at, and that the Plaintiff afterwards took tt with Notice (a). 


That the said G. H. was the lawful holder of the said bill when it 
became due, and thereupon impleaded the now defendant, as and 
being the acceptor of the said bill, in the Court of Queen’s Bench 
in an action at his suit against the now defendant upon the said bill 
for the recovery of the amount thereof, and damages for the non- 

ayment thereof, and such proceedings were thereupon had in the 
ast-mentioned action; that afterwards the said G.-H. recovered 
therein judgment of the said Court against the now defendant for 
the amount of the said bill and all damages sustained by the said 
G. H. by reason of the non-payment thereof, together with his costs 
of suit; and afterwards the said G. H. indorsed the said bill to 
the plaintiff. and the plaintiff took and received the same with notice 
of the premises. 





Pleas of accord and satisfaction to bills of exchange, ante, p. 480. 

Pleas of accord and satisfaction made to the drawer, and subsequent 
indorsement to the plaintiff after the bill was due : Mitchell v. Cragg, 
lu M. & W. 367; Cripps v. Davis, 12 M. & W. 159. 


Pleas setting up Agreements affecting the Bill or Note (b). 


Plea that the note was given by the defendant as surety only and 
upon a written agreement that he should have written notice uf de- 


(a2) An action pending by a prior holder against the defendant and sub- 
sequent indorsement to the plaintiff with notice is no defence as a plea in 
bar; but it may be ground for applying to the equitable jurisdiction of the 
Court to stay proceedings in one of the actions upon terms. (Deufers v. 
Townshend, 5 B.& S. 613; 33 L. J. Q. B. 301; see Marsh v. Newell, 1 
Taunt. 109; Jones v. Lane, 2 Y. & C. 281; Byles on Bills, 9th ed. 167.) 
As to the effect of a judgment recovered, see Byles on Bills, 9th ed. 228. 

(>) The rights under a hill or note may be affected by an agreement in 
writing made at the same time and between the same parties, and imcorpo- 
rating it as part of the ageement. If the bill or note is intended to be a 
distinct and separate security, it is not affected by a collateral agreement 
merely referring to it; so an agreement made between different parties, 
cannot affect the rights under it. (Brill y. Crick, 1 M. & W. 232; Spiller 
vy. Westlake, 2 B. & Ad. 155; Webb vy. Spicer, 13 Q. B. 886.) Agreements 
affecting the right of action upon a bill or note are binding only on the 
partics thereto, aud on persons taking the bill with its equities. A contem- 
porary verbal agreement will not affect the rights of the parties on the m- 
strument (Hoare v. Graham, 3 Camp. 57; Free v. Hawkins, 8 Taunt. 92 ; 
Adams v. Wordley,1 M. & W. 374; Capner v. Mincher, 138 M. & W.'704) ; 
but want of consideration or failure of consideration may be shown by parol 
evidence (see the cases referred to above; and see Byles on Bulls, 9th ed. 
pp. 89, 95; Chitty on Bills, 10th ed. pp. 91-93) ; and a bill or note may be 
altogether waived by parol, (See ante, p. 534.) 
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Sault in the principal debtor before being sued: Brown v. Langley, 
4M. & G. 466. 

Plea in an action by the indorsee against the maker of a note, that 
by anagreement in writing between the defendant and the payee the 
note was not to be enforced except on certain terns which were not 
complied with, and that plaintiff received the note without considera: 
tion: Edwards y. Jones, 2 M. & W. 


Pleas of Set-off in respect of bills and notes: see post, “ Set-off.” 
eae 


Birt og Nore TAKEN FOR THE DEBT. 


That the Defendant accepted a Bill of Exchange which is still 
gunning on account of the Debt (a). 


That after the accruing of the plaintiff’s claim, he delivered to 
the plaintiff and the plaintiff received from him, for and on account 
thereof, a bill of exchange drawn by the plaintiff upon and accepted 
by the defendant for the payment of £ to the plaintiff or order, 
months after date, which period had not elapsed at the com- 
mencement of the suit. 








Plea that the defendant accepted a bill on account of the debt, 
which the plaintiff has indorsed away: Emblin v. Dartnell, 1 D. 


The giving of a negotiable security on account of a simple contract 
debt operates as a conditional payment, i.e.a payment if the security is paid 
when due; and it suspends the right of action in the meantime, and is a 
good defence (Kearslake v. Morgan, 5 TLR. 513; James v. Williams, 13 M. 
& W. 828, $33; Belshaw vy. Bush, 11 C. B. 191, 202, 204): but it affords 
no answer to a bond or specialty debt (2b. ; Worthington v. Wegley, 3 Bing. 
N. C. 454), nor is it a defence that judgment has been recovered on a bill 
given for a specialty debt. (Drake v. Mitchell, 3 Fast, 251.) So the giving 
of a bill on account of a debt for rent for which the plaintiff has a remedy 
by distress, is no defence to an action for the amount (76.; Daris v. Gyde, 
2A. 4 E. 623). But a promiszory note given fora judgment debt is evi- 
dence of an agreement to suspend the judgment until the note is due, which 
is a sufficient consideration to support an action on the note. (Baker v. 
Walker, 14 M. & W. 465.) 

In pleading this defence, when the defendant appears to be the person pri- 
marily hable on the bill or note, the plea must show that it is not vet due, or 
that it hus been indorsed away by the plaintiff, so that the defendant is lia- 
ble on it toa third party. (Savon vy. Lloyd, 2 C. M.& R.187; Goldshede, 
v. Cottrell, 2 M. & W. 20; Price v. Price, 16 M. & W. 232; and see Na- 
tional Savings Bank v. Tranah, 1. R. 2C. P. 556; 386 L. d. C. P. 260.) 
Where it appears that other parties are primarily liable on the instrument, 
and that the defendant is only secondarily liable, it is sufficient to state that 
it was taken on account of the debt; and it lies on the plaintiff to state by 
way of replication that it has been dishonoured, if acti is the case, (Id. ; 
Kearslake v. Morgan, supra; Mercer v. Cheese, 4 M. & G. 804.) 

If the security has been duly paid, it operates os payment of the original 
debt, and should be pleaded as such. (See Fearn v. Cochrane, 4C. B. 274; 
and see post, “ Payment.”) 

A negotiable instrument may alao be taken in absolute satisfaction and 
Suan of a debt; as to which, see ‘ Accord and Satisfaction,” ante, 
p- ® 
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& L. 591; Wright v. Watts,3Q. B. 89; Belshawv. Bush, 11 C.B. 
191; Maillard v. Duke of Argyll, 6M. & G. 40. 

Plea that the defendant gave his acceptance to an agent of the 
plaintiff on account of the debt : replication that the agent had no 
authority to take the bill and that it was returned: Hurley v. Bull, 
7M. &G. 571. 

Plea that the defendant gave a blank acceptance on account of the 
debt: Simon v. Lloyd, 2C. M. & R. 187; and see Baker v. Jubber, 
1M. &G. 212. 

Plea to an action on a note, that the defendant gave bills to take 
it up which are not yet due: Goldshede v. Cottrell, 2 M. & W. 20. 

Plea that the defendant accepted a bill on account of the debt, 
which the plaintiff has lost: Clay v. Crowe, 8 Ex. 295; 9 Ex. 604. 

Plea that the defendant gave a note on account of the debt, and 
afterwards gave a warrant of attorney in accord and satisfuction of 
the note: Fearn v. Cochrane, 4 C. B. 274, : 

Plea that defendant at plaintiff's request gave a note to a third 
party on account of the debt: replication on equitable grounds that 
the third party took the note as trustee for the plaintiff of which the 
defendant had notice, and that the note is overdue and unpaid: Na- 


tional Savings Bank v. Tranah, L. R.2 C. P.556; 36 L. J. C. P. 260. 


That the Defendant indorsed a Bill to the Plaintiff on account of 
the Debt. 


That after the acerning of the alleged debt, he indorsed and 
delivered to the plaintiff and the plaintiff received from him, for 
and on account of the said debt and the causes of action in respect 
thereof, a bill of exchange not then due drawn by the defendant [or 
by G. ZZ.) upon, and accepted by JZ. K., whereby the defendant [or 
the said G. Z.] required the said J. A. to pay to the defendant or 
order £ months after date. 

A like plea, as to a bill drawn by a third party: Peacock v. 
Purssell, 14. B. N.S. 728; 32 L. J.C. 2. 266. 








Plea that the defendant indorsed to the plaintiff on account of the 
debt a promissory note of a third party payable to defendant or 
order: Acarslake v. Morgan, 5 T. BR. 518. 


Plea that a third party accepted a bill drawn by the plaintiff on 
account of the debt: see Belshaw v. Bush, 11 C. B. 191. 

Plea that a partner or joint-debtor with the defendant accepted a 
bill drawn by the plaintiff for the debt : Mercer v. Cheese, 4M. & G. 
804; Bottomley v. Nuttall, 5 C.B. N.S. 122; 28 L. J. C. P. 110. 


Plea that the Defendant indorsed to the Plaintiff on account of the 
debt a Bill on G. H., and that the erat Ad G. H. time for 
payment on a valid agreement without the Defendant's consent. 


That after the accruing of the alleged debt he indorsed and de- 


livered to the plaintiff and the plaintiff received from him, for and 
on account of the said debt and the causes of action in respect 
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thereof, a bill of exchange dated the day of ——, a.D., —— 
drawn by the defendant Dpon, and aceepted by G. H., whereby the 
defendant required the said G. H. to pay to the defendant or order 
£ months after date; and after the said bill became due 
the plaintiff, whilst he was the holder thereof, did without the con- 
sent of the defendant and for a good and sufficient consideration in 
that behalf agree with the said G. H. to give him, and then accord- 
ingly gave him, time for payment of the said bill. 








Plea that the defendant indorsed to the plaintiff on account of the 
debt a bill payable after sight, and that the plaintiff kept the bill for 
an unreasonable time before presentment for acceptance, whereby the 
draree was unable to pay it, and it was dishonoured : Straker vy. 
Graham, 1M. & W. 721. 

That the defendant indorsed to the plaintiff a bill accepted by a 
third person, and the plaintiff altered it, and thereby made it void: 
see Alderson v. Langdale, 3 B. & Ad. 660. 


Replication to a Plea that the Defendant indorsed to the Plaintiff 
a Bill on aceount of the debt, that the Bill is overdue and dis- 
honoured (a). 


That before action and when the said bill became due and payable, 
it was duly presented for payment tu the said acceptor thereof and 
was dishonoured, whereof the defendant then had due notice, but 
did not pay the same, and the plaintiff at the commencement of this 
action held and still holds the said bill unpaid and unsatisfied. 


Pleas of bills and notes taken in accord and satisfaction : see 
* Accord and Satisfaction,” ante, p. 480. 


Bonxps 


(a) The plea averring that the defendant accepted a bill drawn by the 
plaintiff, or nade his promissory note, which is still current, or has been in- 
dorsed away, is sufficiently met by a replication taking issue. The replica- 
tion to the plea that the defendant indorsed a bill or note, must state a pre- 
sentment and notice of dishonour, as in the above form. (Sce ante, p. 540.) 

If the plaintiff takes a bill indorsed by the defendant on account of the 
debt, or mercly as a collateral security for the debt, and it is dishonoured, 
and he neglects to give notice of dishonour to the defendant, or otherwise 
renders the bill worthless, he loses his remedy both on the bill and on the 
debt. (Bridges v. Berry, 3 Taunt. 130; Soward v. Palmer, 8 Taunt. 277 ; 
Camidge v. Allenby, 6 B. & C. 373; Peacock v. Pursell, 14 C. B. N.S. 
728; 32 L. J.C. P. 266.) 


(4) The execution of the bond is denied by the plea of non est factum. 
(See ante, p. 467.) By r. 10, T. T. 1853, “in actions on specialties, the plea 
of non est factum operates as a denial of the cxecution of the deed in point 
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Plea of Non est factum to a Bond. 
That the alleged bond is not his deed. 


A special plea that the bond was delivered as an escrow: Murray 
v. Karl of Stair, 2 B. & C. 82. 


Plea to a Count on a common Money Bond of Payment according 
to the Conditton. (Selvit ad diem.) 


That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to 
the plaintiff on the day of , A.D. ,of £—, with in- 
terest for tle same in the meantime at £—— per cent.-per annum ; 
and the defendant on the last-mentioned day paid to the plaintiff 
the said £ , with the said interest for the same, according to the 
said condition. 














of fact only, and all other defences must be specially pleaded, including 
matters which make the deed absolutely void, as well as those which make 
it voidable.” By r.11, “the plea of ni? debet shall not be allowed in any 
action ;” and by r. 12, “‘all matters in confession and avoidance shall be 
pleaded specially, as above directed (see ante, p. 437) in actions on simple 
contracts.” 

Under the issue raised by the plea of non est factum the plaintiff must 
prove that the defendant executed a bond agreeing with that charged in the 
declaration, and the defendant may rely upon any material variance. 

If the defendant relies upon a performance of the condition of the bond, 
or an excuse for not performing it, the form of his plea will depend upon 
the form of the declaration. If the count sets out the condition and assigns 
breaches, the defendant must traverse the breaches in terms or plead the 
matter of excuse. If the count is framed for the penalty only, without 
mentioning the condition, the defendant must sct out the condition in the 
plea and aver performance or the matter in excuse of performance. (See 
ante, p. 116; 2 Wms, Saund. 409, n. (2).) 

Before the C. L. P. Act, 1852, the defendant must, in general, have 
pleaded performance of the condition with particularity, following the exact 
terms ; but in some cases, to avoid prolixity, he was allowed to plead per- 
formance generally—the plaintiff? being obhged to assign in his replication 
the specific breaches charged. As to where it was proper to plead perform- 
ance generally, see 1 Wins. Saund. 116, n. (1); 2 Ib. -409, 410; Roakes v. 
Manser, 1 C. B. 581; Friar v. Grey, 15 Q. B. 891, 909. Pleading per- 
formance generally, however, could only be objected to by special demurrer, 
and therefore seems no longer open to objection, unless calculated to em- 
barrass the plaintiff. And see C. L. P. Act, 1852, 8. 57; ante, p. 438. 

The defences of performance or of matters excusing performance of the 
condition muat be pleaded in one of the above ways, and cannot be set up 
on an inguiry to assess damages upon a suggestion of breaches. (Abp. Can- 
terbury v. Robertson, 1 C. & M. 690; Warre v. Calvert, 7 A. & E. 143.) 

If the time fixed by the condition for the performance of it has not yet 
arrived, it will be sufficient to sect out the condition. (C.L. P. Act, 1852, s. 
56; ante, 438.) If the performance depends on a contingency which has 
not yet happened, the condition of the bond should be set out, and then the 

lea should deny the happening of the contingency. (See Cage v. Acton, 1 
f Raym. 615, 619; Carter v. Ring, 3 Camp. 459.) 
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Plea to a Count on a common Money Bond of Payment after the 
Day, but before Action. (Sulvit post diem (a).) 

That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to 
the plaintiff on the day of , A.D. , of £ , with in- 
terest for the same in the meantime at £—— per cent. per annum ; 
and the defendant after the last-mentioned day and before action paid 
to the plaintiff the said £——, with all interest then due thereon. 














Plea of Payment into Court to a Count on a Common Money 
Bond (b). 


That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to 
the plaintiff, on the day of , A.D. of £ , with in- 
terest for the same in the meantime at £ per cent. per annum ; 
and the defendant brings into court the sum of £ (the amount of 
the principal and tuterest due by the condition of the bond}, and says 
that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 




















(a) Payment post diem, or in satisfaction could not be pleaded at common 
law to an action on a bond (Vickol's case, 5 Co. Rep. 43 a4; Blake's case, 
6 Co. Rep. 436); but the plea is given by the statute 4 & 5 Anne, c. 16, 8. 
12, which enacts “that where an action of debt shall be brought upon any 
single bill (¢.e. bond without condition), if the defendant hath paid the 
money due upon such bill, such parment shall and may be pleaded in. bar 
of such action or suit; and where an action of debt is brought upon any 
bond which hath a condition or defeasance to make void the same upon 
payment of a lesser sum at a day or place certain, if the obligor, his heirs, 
executors or administrators have, before the action brought, paid to the 
obligee, his executors or administrators, the principal and interest due by the 
defeasance or condition of such bond, though such payment was not made 
strictly according to the condition or defeasance, yet it shall and may never- 
theless be pleaded in bar of such action, and shall be as effectual a bar 
thereof as if the money had been paid at the day and place according to 
the condition or defeasance, and had been so pleaded.” 

Payment post diem cannot be pleaded as to part only of the money due 
under the condition. (Ashbee v. Pidduck, 1M. & W. 564; Hodgkinson v. 
Wyatt, (in the Bail Court) 1 D. & L. 668; 2 Wins. Saund. 48 4, n (2); 
Marriage y. Marriage, 1 C. B. 761; Worthington vy. Wigley, 3 Bing. N.C. 
454; the reports of Husband v. Daris, 10 C. Ti. 645; 20 L. J. C. P. 118, 
to the contrary effect are incorrect, as the declaration appears to have been 
upon a covenant in a mortgage deed, and not upon a bond; but see the 
judgment of Maule, d., in that case.) 

The above statute does not enable the obligor to discharge himself by 
a tender post diem. (2 Wms. Saund. 48 4, (¢).) 

(6) The C. L. P. Act, 1860, 23 & 24 Vict. c. 126, s. 25, enacts that “in 
any action brought, upon a bond which has a condition or defeasance 
to make void the same upon payment of a lesser sum at a day or place cer- 
tain, with a penalty, it shall be lawful for the defendant, by leave of 
the court or a judge, and upon such terms as they or he shall think fit, to 
pay into court a sum of money to answer the claim of the plaintiff in 
respect of such bond; and such payment into court shall be made and 
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Plea, to a Count on a Bond with a Special Condition within 8 & 9 
Will. ITE, ce. 11, of Performance generally (a). 


That the said bond was and is subject to a condition thereunder 
written, whereby [after reciting that here state the material recitals, 
uf any, in the condition], the condition of the said bond was declared 
to be that if [here state the condition], then the said bond should be 
void; and before this suit the defendant performed and fulfilled 
all the matters and things in the said condition mentioned on his 
part to be performed and fulfilled according to the said condition. 

A like plea: and replication assigning a breach of the condition : 
Roakes v. Manser, 1 C. B. 531 


Pleas, to actions on bonds of guarantee, of performance of all mat- 
ters by the party guaranteed: see “‘ Guarantees,” post, p. 593. 


po in like manner, and according to the provisions of the ‘Common 
aw Provedure Act, 1852,’ and the like proceedings may be had and taken 
thereupon as to costs and otherwise.” (See “ Payment into Court,” post ; 
** Bonds,” ante, p. 115.) 

The 4 & 5 Anne, ec. 16, 8. 13, allows a defendant who has not paid the 
amount meutioned in the condition of the bond, either ad diem or post 
diem before action, to bring the principal and interest with costs into court 
in full satisfaction and discharge of the bond, and the court may give 
judgment to discharge the defendant from the same accordingly ; but this 
provision docs not ullow the payment into court to be pleaded. (See ante, 
p. 115.) The equitable jurisdiction of the court under this section is not 
taken away, although in practice it may generally be found superseded by 
the C. L. P. Act, 1860, s. 25, ubove cited. As to this jurisdiction, see 2 
Chit. Pr. 12th ed. 1376. 

Actions on bonds within 8 & 9 Will. ITI, ¢c. 11 (see “ Bonds,” ante, 
p. 115) are not within the above enactments; nor can payment into court 
be pleaded in such actions to any breach of condition under the s. 70 of 
the C. L. P. Act, 1852 (see Payment into Court,” post’; because that sec- 
tion allows payment into court only in siitisfaction of the cause of action, 
and payment made in respect of a breach of condition, by admitting the 
breach would admit the whole penalty to be due and would be a plea to 
the damages only, the plaintiff being entitled to judgment on the bond as 
security for further breaches. (Bishop of London v. M-Neil, 9 Ex. 490.) 
For the same reason the defendant cannot obtain a stay of proceedings 
a payment inerely of what is then due. (Wheelhouse v. Ladbroke, 3 

~& N. 291; 27 L. J. Ex. 807; see ante, p. 117.) And where several 
actions were brought against the parties to a joint and several bond, for the 
recovery only of interest due, it was held that the court had no jurisdiction 
to stay proceedings on payment, nor to consolidate the actions, as the 
plaintiff was entitled to judgments against all the defendants, (JF heelhouse 
v. Ladbroke, supra.) 

(a) Where the matters contained in the condition are in the negative or 
alternative form, the above general plea should be altered so as to apply to 
the form of the condition. In such casea the defendant should aver that 
he did not do such things as are specified im the condition as not to be done, 
and he should show which of the alternative acts eae he has performed. 
The above form is also inapplicable where he relies upon some matter of 
excuse for the non-performance of any part of the condition. Such matter 
of excuse must be stated in the plea. (1 Wms. Saund. 116, n. (1); and see 
3 Chit. Pl. 7th ed. 196.) 


ed 
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Plea to an action on a bond of guarantee, stating excuse of per- 
formance by the party guaranteed: Webb v. James, 7 M. & W.279. 

Plea to an action ona bail-bond, that the plaintiff prevented the 
performance of the condition by seizing the A bian under aca. sa.: 
Hayward v. Bennett, 3 C. B. 404. 

Plea, to a bund conditioned for the payment of money on demand, 
that no demand was made; Carterv. Ring, 3 Camp. 459; Thorne v. 
Jenkins, 12 M. & W. 614. 


Plea that the bond was given for an immoral consideration: post, 
* Iilegality,” p. 599. 





Plea of set-off to an action ona bond: see post, ‘ Set-off.” 


Plea of a set-off of a debt due on a bond : see post, “ Set-off.” 


Suggestions of breaches upon an issue of non est fuctum in an 
action upon an administration bond: Archbishop of Canterbury v. 
Robertson, 1C. & M. 690. 

The tke inn action upon an indemnity bond: Warre v. Calvert, 
FAL& Eb. 113. 

See forms of entry of suggestions of breaches : Chit. Forms, 10th 
ed. 537; and us tu the law see unte, p. 116. 


Broker. 


1, to an action for work done, that tt was done by the plant 
as a broker, within the City of London, and that he was not duly 
licensed : Cope v. Rowlands, 2 M.& W. 140; Wilford v. Hughes, 
16M. & W. 174 (a). 


Catis. See “ Company,” post, p. 55%. 


CARRIERS. 





General Issue (b). 
assumpsit,’ ante, p. 


(a) An unlicensed broker cannot recover any commission for work done 
as a broker, 6 Anne, c. 16. (Smith v. Lindo, 4 C. B. N.S. 395; 27 LJ. 
C. P. 196, 335; as to what constitutes a broker within the statute, see Jd. ; 
Milford v. Huyhes, supra.) This defence does not extend to an action for 
money paid by such a broker in pursuance of the plaintiff’s request. (Pid- 


geon v. Burslem, 3 Ex. 465; Jessopp vy. Lutwyche, 10 Ex. 614; Smith v. 
Lindo, supra.) 


j (4) If the declaration against a carrier is framed upon a contract, the con- 
tract is denied by the general issue, nog assumpsit, Such plea will operate 
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Plea traversing the Delivery and Receipt of the Goods. 


That the plaintiff did not deliver to the defendant, nor did the 
defendant receive from the plaintiff, the said goods for the purpose 


and on the terms alleged. Pe 





Plea traversing the Breach. 


That he carried the said goods from —— to —— aforesaid, and 
there delivered the same for the plaintiff within a reasonable time 
in that behalf. 


Plea under the Carriers Act, 1 Will. IV, c. 68, that the Goods 
were within the Act, and were above the Value of £10, and were 
not declared or insured (a). 


That the said goods were articles and property of the description 
mentioned in the first section of the statute passed in the first year 





as a denial of any express or implied contract to the effect alleged in the 
declaration, but not of the breach (r. 6, ‘I’. T. 1853) ; and under that issue 
any terms or conditions made in variance of the contract charged may be 
proved (see anfe, p. 466). The breach, if denied, should be traversed in 
terms. If the declaration is framed in tort, the general issue not guilty } 
will be appropriate, and will operate as a denial of the breach of duty 
alleged, or of the lugs or damage of the goods, but not of the delivery of 
the goods and the receipt of them by the defendant as a carrier for hire, 
or of the purpose for which they were received (r. 16, T. T. 1853). The 
delivery and receipt of the goods or the facts giving rise to the duty must 
in that case be specifically traversed. If it is doubtful whether the declara- 
tion is framed for a breach of contract or for a wrong, either form of general 
issue may be adopted without objection, but with the different effects above 
stated. (C. L. P. Act, 1852, s. 74, ante, p. 4161.) 

(a) By the 11 Geo. LV & 1 Will. TV, c. 68, 5. 1 (commonly called the 
Carriers Act) it is enacted “that from and after the passing of this Act no 
mail-contractor, stage-coach proprietor, or other common carrier by land for 
hire, shall be liable for the loss of or injury to any articlé or articles or pro- 
perty of the destFiptions following (that is to say): gold or silver coin of 
this realm or of any foreign state, or any gold or silver in a manufactured 
or unmanufactured state, or any precious stones, jewellery, watches, clocks, 
or timepieces of any description, trinkets, bills, notes of the governor and 
company of the Banks of England, Scotland, and Ireland respectively, or of 
any other bank in Great Britain or Ireland, orders, notes, or securities for , 
payment of money English or foreign, stamps, maps, writings, title-deeds, | 
paintings, engravings, pictures, gold or silver plate or plated articles, glass, 
china, silks in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials, furs or lace (not 
including machine-made lace, see the Carriers Amendment Act, 1865, 28 
& 29 Vict. c. 94, 8. 1.), or any of them, contained in any parcel or package 
which shall have been delivered either to be carried for hire or to accom- 
pany the person of any passenger in any mail or stage-coach or other public 
conveyance, when the value of such article or articles or property aforesaid 
contained in such parcel or package shall exceed the sum of ten pounds; 

nless at the time of the delivery thereof at the office, warehouse, or re- 
BRT house of such mail-contractor, stage-coach proprietor, or other 
common carrier, or to his, her, or their bookkeeper, coachman, or other 
servant, for the purpose of being carried or of accompanying the person of 
any passenger as aforesaid, the value and nature of such article or articles 
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of the reign of King William IV, for the more effectual protection 
of common carriers for hire, and were contained in a parcel, which, 
with the said goods therein contained, was delivered by the plaintiff 
to the defendant as and being a common carrier by land for hire, 
at a certain office or receiving-)iouse of the defendant, for the pur- 
pose of being by him as such carrier carried for hire [o7 to accom- 
pany the person of the plaintiff aa such passenger] as in the declara- 
tion mentioned, in a public conveyance; and the value of the said 
goods then exceeded the sum of £10; and at the time of the deli- 





or property shall have been declared by the person or persons sénding or 
delivering the same, and such increased charge as hereinafter mentioned, or 
an engagement to pay the same, be accepted by the person receiving such 
parcel or package.” 

By s. 2, “when any parcel or package containing any of the articles 
above specified shall be so delivered, and its value and contents declared as 
aforesaid, and such value shall exceed the sum of ten pounds, it shall be 
lawful for such mail-contractors, stage-coach proprietors, and other common 
carriers to demand and reeeive an increased rate of charge, to be notified 
by some notice aflixed in legible charfeters in some public and conspicuous 
part of the oflice, warehouse, or other receiving-house, where such parcels or 
packages are received by them for the purposes of conveyance, stating the 
increased rates of charge required to be paid over and above the ordinary 
rate of carriage as a compensation for the greater risk and care fo be taken 
for the safe conveyanee of such valuable articles ; and all persons sending 
or delivering parcels or packages containing such valuable articles as afore- 
said at such office shall be bound by such notice, without further proof of 
the same having come to their knowledge.” 

By s. 3, “ when the value shall have been so declared, and the ipcreased 
rate of charge paid, or air engagement to pay the same shall have Bem 
accepted 3 as hereinhetore inentioned, the person receiving such increased rate 
of charge or accepting such agreement sal, if (het required, signa res 
ceipt for the package or parcel, acknowledging the antes Tine Wen in- 
auved, which receipt shall not be hable to any stamp duty; and if such 
receipt shall not be given when required, or such notice as aforesaid shall 
not have been affixed, the mail-contractor, stage-conch proprietor, or other 
common carrier ag aforesaid, shall not have or be entitled to any benefit or 
advantage under this Act, but shall be hable and responsible as at the 
commen law, and be liable to refund the increased rate of charge.” 

By s. 4, “no public notice or declaration heretofore made or herenfter 
to be made shall be deemed or construed to limit or in anywise affect the 
lability at common law of any such muaul-contractors, stage-coach proprie- 
tors, or other public eumimon carriers as aforesaid, for or in respect of any 
articles or goods to be carried and conveyed by them; but that all and 
every such mail-contractors, stage-coach proprietors, and other common 
carriers as aforesaid, shall be linble, ag at the common law, to answer for 
the loss or any injury to any articles and goods in respect: whereof they 
may not be entitled to the benefit of this Act, any public notice or declara- 
tion by them made and given contrary thereto, or in anywise limiting such 
liability notwithstanding.” 

By s. 5, “for the purpose of this Act every office, warchouse, or receiving- 
house which shall be used or appointed by any imail-contractor or stage- 
coach proprictor, or other such common carrier ax aforesaid, for the receiving 
of parcels to be conveyed ng aforesaid, shall be deemed and taken to be the 
receiving-houae, warehouse, or office of such muil-contractor, stage-coach 
propnetor, or other common carrier; and that any one or more of such 
muil-contractors, stage-coach proprietors, or common carriers shall be liable 
to be sued by his, her, or their nume or names only ; and that no action or 
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very of the said parcel and goods as aforesaid, there was affixed in 
legible characters in a public and conspicuous part of the said 
office or receiving-house, being an office or receiving-house of the 
defendant where such parcels were then received by the defendant 
for the purpose of conveyance, a notice within the meaning of the 
said statute, whereby the defendant notified that an increased rate of 
charge in the said notice mentioned was required to be paid to him 
over and above the ordinary rate of carriage as a compensation for 
the greater risk and care to be taken for the safe conveyance of ar- 
ticles and property of the description in the first section of the said 
statute mentioned ; and at the time of the delivery of the said par- 
cel and goods at the said office or receiving-house of the defendant 
as aforesaid, for the purpose aforesaid, the value and nature of the 
said goods were not declared by the person sending or delivering the 
same, and neither such increased charge as aforesaid, nor any en- 
gayement to pay the same was accepted by the person receiving the 
said parcel and goods. 

Like pleas: Syms v. Chaplin, 5 A. & FE. 634; Hinton v. Dibbin, 
2Q. B. 646; Machu v. South-Western Ry. Co., 2 Ex. 415; Butt 
v. Great Western Ry. Co.,11 C. B. 140; Metcalfe v. London and 





suit commenced to recover damages for loss or injury to any parcel, package, 

or person, shall abate for the want of joining any co-proprietor or co- 

aa in such mail, stage-coach, or other public conveyance by land for 
ire us aforesaid.” 

By 8.6, “nothing in this Act contained shall extend or be construed 
to annul or in unywise affect any special contract between such mail con- 
tractor, stage-coach proprictor, or common carrier, or any other parties, for 
the conveyance of goods and merchandises.”’ 

By 8. 7, “where any parcel or package shall have been delivered at any 
such office, and the value and contents declared as afuresaid, and the in- 
creased rate of charges been paid, and such parcels or packages shall hare 
been lost or damaged, the party entitled to recover damages in respect of 
such loss or damage shall also be entitled to recover back such increased 
charges so paid as aforesaid, in addition to the value of such parcel or 
package.” 

By s. 8, “nothing in this Act shall be deemed to protect any mail-con- 
tractor, stage-coach proprictor, or other common carrier for hire, from 
liability to answer for loss or injury to any goods or articles whatsoever 
arising from the felonious acts of any coachiman, guard, bookkeeper, porter, 
or other servant in his or their employ, nor to protect any such coachunan, 
guard, bookkeeper, or other servant from liability for uny loss or injury 
occasioned by his or their own personal neglect or misconduct.” 

By s. 9, “such mail-contract ors, stage-coach proprietors, or other common 
carriers for hire, shall not be concluded as to the value of any such parcel 
or package by the value so declared as nforesaid, but that he or they shall 
im all cases be entitled to require from the party suing in respect of any loss 
or injury, proof of the actual value of the contents by the ordinary legal 
evidence, uud that the mail-contractors, stage-coach proprietors, or other 
common carriers as aforesaid, shall be Hable to such damages only as shall 
be so proved as aforesaid, not exceeding the declared value, together with 
the increased charges as before mentioned.” 

By s. 10, the defendant may pay money into court as im any other action; 
but see now C. L. P. Act, 1892, 8. 70; post, “ Payment into Court.” 

The plea under this statute is no defence to a count for delay in deliver- 
ing the goods, or for any default or negligence in the carrier other than a 
loss of or injury to the goods. (earn v. London and Suuth-Western Ry. 
Co. 10 Ex. 793; Pianciani vy. London and South-IWestern Ry. Co., 18 C, 
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Brighton Ry. Co.,4C. B. N. 8. 307; 271. J.C. P. 205; Hearn v. 
London and South-Western Ry. Co., 10 Ex. 793; Stoessiger v. South- 
Eastern Ry. Co., 3 E. & B. 549; Mytton v. Midland Ry. Co., 4H. 
& N.615; 28 L. J. Ex. 385; Behrens v. Great Northern Ry. Co., 
6H. & N. 366; 30 L. J. Ex. 153. 


Replication to the Plea of the Carriers Act that the Loss was occa- 
sioned by the Felonious Acts of the Defendant's Servants (1 
Will. IT, c. 68, s. 8) (a). 

That the loss of the said goods in the declaration mentioned arose 


B. 226.) If therefore the goods have in fact been lost, and the declaration 
charges only a breach by non-delivery, the plea of the Carriers Act should 
allege that the non-delivery complained of was by reason of the loss. (See 
plea in Pianctani vy. London and South-Western Ry. Co., supra.) The 
statute protects the carrier from all liability for loss exvept that arising from 
the felonious acts of his servants. Hence a replication to the above plea 
that the loss was occasioned by the defendant’s negligence was held bad, 
(Hinton v. Dibbin, 2 Q. B. 646.) Under the statute, s. 8, the carrier is 
hhable for the felonious acts of his servants, whether arising from his own 
negligence or not. (Metcalfe v. London and Brighton Ry. Co.,4 C. B.N.S., 
307; 27 L. J. C. P. 205, Great Northern Ry. Cu. v. Rimell, 18 C. B. 
575; 27 L. J.C. P. 201.) 

The notice required by s. 2 is immaterial, and need not be averred in the 
plea, where the plea is founded on the omission of the plaintiff to declare 
the value. (Baxendale v. Hart, 6 Ex. 769.) The sender of the goods having 
declared their value in accordance with the statute, it lies upon the carrier 
to demand the increased charge ; and if he accepts the goods without such 
demand, he is liable for loss or injury to them, although the increased charge 
is not tendered or paid. (Behrens v. Great Northern Ry. Cv., 6H. & N. 
366; 30 L. J. Ex. 153; 31 Ib. 299.) 

As to what articles are within the Act, see Berustein v. Baxendale, 6 C. 
B. N.S. 251; 28L.3.C. P. 265; Brunt vy. Midland Ry. Co., 201. & C. 889; 
33 L. J. Ex. 187. It is a question of fact forthe jury, whether an article 
is of the description mentioned in the statute. (Brunt v. Midland Ry. Co., 
supra.) The box or packing case 1s held, in general, to be accessory to the 
contents for the purposes of the Act (Wyld v. Pickford, 8 M. & W. 448); 
but where the case contains articles, sume within the stntute and some not, 
the value of the case and of the articles not within the statute may be re- 
coverable separately. (Treadwinv. Great Eastern Ry. Cu., 37 LJ. C. P. 83.) 

Lhe statute applies to carriers by land only, but a carrier who con- 
tracts to carry partly by land und partly by water is entitled to the benefit 
of the Act as to the carriage by land. (Pianciant vy. London and South- 
Western Ry. Co., 18 C. B. 226; Le Conteur v, Loudoun and South-Western 
Ry. Co., L. R.1 Q. B. 54; 35 L. J. Q. B. 40.) 

(a) Under the statute the carrier is lable for the felonious acts of his ser- 
vants, Whether arising from his own negligence or not, and a replication of 
the felony, as above, is sufficient ; whereas under a special contract made at 
common law, excluding his liability ag an insurer, the curricr is only liable 
for the felonious acts of his servants as resulting from his own negligence, 
and the replication should charge that the loss arose from the negligence of 
the defendant. (dletcatfe v. London and Brighton hy. Co., 4 C. B. N.S. 
807; 27 L. J.C. P. 205; Great Northern Ry. Co. v. Rimel/, 18 C. B. 575; 
27. L. J.C. P. 201.) Where a carrier enters into a sub-contract. with other 
parties with respect to goods which he has undertaken to carry, the servants 
employed by the latter are “servants in the employ” of the carrier within 
ree prep of the statute. (Machu v. London and South-Western Ry. Co., 

x. 415.) 
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from the felonious acts of servants in the employ of the defendant, 
and not otherwise. 

Like replications: Boyce v. Chapman, 2 Bing. N.C. 222; Machu 
v. Suuth-Western Ry. Co., 2 Ex. 417; Metcalfe v. London and 
Brighton Ry. Co., 4 C. B, N. 8. 307; 27 L. J. C. P. 205, 333. 





Plea of a special contract repudiating liability for loss or damage 
unless the goods were declared and insured according to their value: 
Wyld v. Pickford, 8 M. & W. 443 (a). 

A replication to the above plea, thut the goods were lost by the neg- 
ligence of the defendant (see note (a), infra): Ala v. Pickford, 
supra; Phillips v. Clark, 2 C. B. N.S. 156; 26 L. J.C. P. 168. 

Plea to an action against a railway company for losing goods left 
at the cloak-room of a station, that the defendants accepted the goods 
upon a condition that they would not be responsible for the same if 
the value exceeded £10, which it did: Wan Toll v. South-Kastern 
Ry. Co., 12 C.B. N.S. 75; 81 L.3.C. P. 241. [The Railway and 
Canal Traffic Act, 1854 (see note (b), tnfra), does not apply in this 
case. Tb. | 





Plea by a Railway Company of a Special Condition exempting 
the Defendants from Liability (4). 


That the said goods were delivered by the plaintiff to the defen- 


(a) Where the defence of a special contract is relied on, if the declaration 
alleges the terms of the contract or bailinent in a form mconsistent with the 
real facts, a traverse of the allegation is in general suflicient (Brind v. Dale, 
2M.& W.775; White v. Great Western Ry. Co.,2 C.B. N.S. 7; Peek 
v. North Staffordshire Ry. Co., E. B. & E. 958; 29 L. J. Q. B. 97) ; but if 
the declaration is general in its terms, a special plea of the condition quali- 
fying them may sumetimes be necessary. If the contract set up is within 
the Railway and Canal Traflie Act, if must satisfy the conditions of that 
statute (Ruoth v. North-Eastern Ry. Co., L. R. 2 Ex. 173; 36 L. J. Ex. 
83; and see the next note). 

(6) The Railway and Canal Traffic Act, 1854, 17 & 18 Vict. c. 31, s. 7, 
enacts that every railway company and @analCoitipany “shall be Tiable Tor 
the loss of or for any injury done to any horses, cattle or other animals, or 
to any articles, goods or things in the receiving, forwarding, or delivering 
thereof, occasioned by the neglect or default of such company or its servants, 
notwithstanding any notice, condition, or declaration made and given by 
such company contrary thereto, or in anywise limiting such liability ; every 
such notice, condition, or declaration being hereby declared to be null and 
void: Provided always, that nothing herein contained shall be construed to 
prevent the said companies from making such conditions with respect to 
receiving, furwarding, and delivering of any of the said animals, articles, 
goods, or things, as shall be adjudged by the Court or judge before whom 
any question relating thereto shall be tried to be just and reasonable: Pro- 
vided always, that no greater damages shall be recovered for the loss of or 
for any injury done to any such animals, beyond the sums hereinafter men- 
tioned; (that is to say) for any horse, £50; for any neat cattle, per head, 
£15; for any sheep or pigs, per head, £2; unless the person sending or 
delivering the same to such company shall, at the time of such delivery, 
have declared them to be respectively of a higher value than as above-men- 
tioned ; in which case it shall be lawful for such company to demand and 
receive by way of compensation for the increased risk and care thereby _oc- 
casioned a reasonable percentage upon the excess of the value so declared 
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dants, and were received by them to be carried as aforesaid under 
a special contract between the plaintiff and defendants signed by 
the plaintiff [or by the person delivering the said goods for carriage 
above the respective sums so limited as aforesaid, and which shall be paid 
in addition to the ordinary rate of charge; and such percentage or in- 
creased rate of charge shall be notified in the manner prescribed in the sta- 
tute 11 Geo. IV and 1 Will. IV, c. 68, and shall be binding upon such 
company in the manner therein mentioned: Provided also, that the proof 
of the value of such animals, articles, goods, and things, and the amount of 
the injury done thereto, shall in all cases lie upon the person claiming com- 
ensation for such loss or injury: Provided also, that no special contract 
tween such company and any other parties respecting the receiving, for- 
warding, or delivering of any animals, articles, or things as aforesaid shall 
be binding upon or affect any such party unless the same be signed by him 
or by the person delivering such animals, articles, goods, or things respec- 
tively for carriage: Provided also, that nothing herein contained shall alter 
or affect the rights, privileges, or liabilities of any such company under the 
said Act, 11 Geo. IV and 1 Will. IV, c. 68, with respect to articles of the 
descriptions mentioned in the said Act”’ (see ante, p. 547, n. (a)). 

Under the above statute the following conditions have been held to be 
reasonable :—that “ No claim for deficiency, damage, or detention will be 
allowed unless made within three days after the delivery of the goods, nor 
for loss unless made within seven days of the time they should have been 
delivered.” (Lewis v. Great Wester Ry. Co., 5H. & N. 867.)—“ That the 
company will not be answerable for the loss or detention of any goods which 
may be untruly or incorrectly described in the receiving-note.” (Jb.)— 
That the company would not be Hable for animals above a certain value 
unless the value was declared, and an increased charge of 24 per cent. upon 
the declared value was paid, whatever distance the animal was to be carried. 
(Harrison vy. London and Brighton Ry. Co., Wilde, B., dissentiente, 2B. & 
8.122; 31 L. J. Q. B. 118; reversing the judgment of the Queen's Bench, 
29 1.3. Q. B. 200.) —That in carrving fish the company would not be re- 
eponsible under any circumstances for loss of market, or for other loss or 
injury arising from delay or detention of train, exposure to weather, stowage, 
or from any cause whatever other yaa gross neglect or fraud, and that fish 
would be carried by certain specified trams, subject in all cases to the im- 
mediate convenience and arrangements of the company. (Beal vy. Suuth Deron 
Ry. Co., 5 UE. & N. 875.) —“ That the company would not under any cireum- 
stances be liable for loss of market or other claim arising from delay or 
detention of any train.” (White v. Great Western Ry. Co., 2 C. BL N.S. 
7; Lord v. Midland Ry. Cu., L. R. 2 C. P. 339; 36 L. J.C. P. 270.) 

The following conditions have been held _unreagypgple : —That the owners 
of livestock should tndertake all risks of conveyance, loading and unload- 
ing whatsoever, ag the company would not be responsible for any injury or 
damage, howsoever caused, occurring to live-stock of any description travel- 
ling upon their railway (MUWanus v. Lancashire and Yorkshire Ry. Co. 
4H.& N. 327; 28 LJ. Ex. 353; Gregory v. Midland Ry. Co. 2 HW. & C. 
9tt; 33 L. J. Ex. 155); notwithstanding the owner is allowed a free 
puss for a person to tuke care of them. (tvoth v. North-Eastern Ry. Co., 
36 L. J. Ex. 83; L. R. 2 Ex. 173. See Pardington v. South Wales Ry. Co., 
TIL AN. 302; 26 L. J. Ex. 105; where the loss was occasioned by the 
neglect of the person having care of the cattle.) —Thauat upon the carriage of 
cattle at the ordinary rates the company should not be answerable for any 
damages arising from over-carriage, detention, or delay in conveying or de- 
livermg, however caused. A liday v. Great Western Ry. Co., 5 B. & 8. 903; 
34L. J. Q. B.5.)—That the owner must see to the efficiency of the waggon 
before he allows his stock to be placed therein, and complaint must be made 
I writing us to all defects before it leaves the station, (Greyory v. Midland 
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as aforesaid], and subject to certain just and reasonable conditions 
contained in the said contract, one of which conditions was [that the 
defendants would not be answerable for the loss or detention of any 
goods which might be untruly or incorrectly described in the receiv- 
ing note delivered by the plaintiff to the defendants]; and [at the 
time of the delivery of the said goods to the defendants the plaintiff 
delivered to them a receiving note purporting to contain a true and 
correct description of the said goods, and the defendants received 
the said goods from the plaintiff upon the faith of the said descrip- 
tion; and the said goods were not truly and correctly described in 
the said receiving note, and were without the defendant’s knowledge 
or consent misdescribed in the said receiving note] within the mean- 
ing of the said condition. 


Ry. Co.,2 H. & C. 944; 33 L. J. Ex. 155.) —That horses were to be carried 
entirely at the owner’s risk (A/‘Cance v. London and North-Western Ry. Co., 
7H. & N. 477; 31 L. J. Ex. 65); unless the company offers to undertake the 
risk upon a higher rate of carriage (Robinson v. Great Western Ry. Co., 35 L. 
J. C. P. 123, where it was also held that a condition to carry ‘“‘at owner's 
risk’ does not apply to damage caused by delay in carrying).—That the 
company should not be liable for the loss, detention, or damage of any 
package insufficiently or improperly packed. (Simons v. Great Western Ry. 
Co., 18 C. B. 805; Garton v. Bristol and Exeter Ry. Co.,1 B. & S.112; 
30 L. J. Q. B. 273.) That the company should not be responsible for the 
loss of or injury to certain articles specified, unless declared and insured 
according to their value. (Peek v. North Staffordshire Ry. Co., 10H. L. C,. 
472; 32 L. J. Q. B. 241, in H. L. reversing the decision of the Exchequer 
Chamber, E. B. & KE. 958; 29 L. J. Q. B. 97.) 

If some of the conditions are unreasonable the company may neverthe- 
less rely upon others which are reasonable. (12‘Cance v. London and North- 
Western Ry. Co., 7H. & N. 477; 31 L. J. Ex. 65.) The decision of the 
judge at 22st prius as to the reasonableness of conditions may be reviewed 

y the Court. (Lewis v. Great Western Ry. Co..5 H. & N. 867; Beal v. 
South Deron Ry. Co., 5 H. & N. 875, 885.) 

It has been decided in the Court of Exchequer Chamber, after a conflict 
of decisions in the Courts below, that the above provision, restraining com- 
panics from making any conditions except such as are reasonable, extends 
not only to the notices and declarations, but also to the special contracts 
mentioned in the section. (Af‘Manus v. Lancashire and Yorkshire Ry. Co., 
4H. & N. 327; 28 L. J. Ex. 353; and see Peek v. North Staffordshire Ry. 
Co.,in H. L. 10 H. L. C. 472; 32 L. J. Q. B. 241.) But it has been sug- 
gested that the statute only applics in cases of loss or injury occasioned by 
neglect. or default of the company, and not to cases of accidental loss or in- 
jury im respect of which they are charged merely as insurers ; so that in the 
former cases only would such special contracts be subject to the condition 
of being reasonable, and in the latter case they would be wholly unrestricted. 
(Tarrison v. Loudon and Brighton Ry. Co., 2 B. & 8.122; 31 L. J. Q. B. 
113. 

The Act does not apply to the receiving of goods by railway companies 
at their stations for safe custody and redelivery tu the owners, and not for 
forwarding or carriage. (Tan Toll v. South-Eastern Ry. Co., 12 C. B. N.S. 
75; 31 L.J.C.P. 241.) Passengers’ luggage carried with a passenger is not 
within the Act, and a special contract may be made without signature that 
it shall be carried at the passenger’s own risk. (Stewart v. London and 
North- Western Ry. Co., 3 H.& C. 135; 33 L. J. Ex. 199.) 

Under the proviso limiting the damages for the loss, or injury to animals 
to certain sums, but permitting the company to demand 4 reasonable per- 
centage for increased risk upon the excess of value declared beyond such 


2B 


554 Pleas, etc., in Actions on Contracts. 


Like pleas: Lewis v. Great Western Ry. Co., 5 H. & N. 867; 
Peek v. North Staffordshire Ry. Co., hk. B. & E. 958; 27 L. J. Q. B. 
465; 29 Ib. 97; 32 Ib. 241; Beal v. South Devon Ry. Co., 5 H. & 
N. 875; White v. Great Western Ry. Co.,2C. B. N.S. 7. 

Like pleas as to cattle: Pardington v. South Wales Ry. Co., 1H. 
& N. 392; Gregory v. Midland Ry. Co.,2 H. & C. 944; 33 L, J. 


Ex. 155. 


Plea by Carriers that the Breach was caused by the Plaintiff"s 
“ own Act and Default. 


That when the said goods were delivered to and accepted by the 
defendants as alleged, the same were by the negligence and default 
of the plaintiff, and without any default of the defendants, or any 
notice or knowledge thereof to or by them, [improperly and insuffi- 
ciently packed and secured]; and the defendants were yrevented 
from sately and securely carrying and delivering the said goods as 
they otherwise would have done, and the same were not delivered 
to the plaintiff, and were wholly lost to him as alleged by and 
through his own negligence and default in that behalf and not 
otherwise. 


Plea that the defendant carried the goods and offered to deliver 
them upon payment of the carriage, which the plaintiff refused to 
pay :— Replication that within a reasonable time after such refusal 
the plaintiff tendered the payment and demanded the goods, but the 
defendant refused to deliver them: Crouch v. Gt. Western Ry. Co., 
2H. & N.401; 26 L. J. Ex. 418; 27 Ib. 345. 


Plea that the delay was caused by the line being blocked up by a 
of snow: Briddon v. Great Northern Ry. Co., 28 L. J. Ex. dl. 


Pleas to actions against carriers by sea :— 
Plea by a carrier by sea of a special contract repudiating hability 


sums, the company is not entitled to demand such percentage unless the 
person sending the annals declares the higher value with the intention of 
paying it; the company is bound to carry at the ordinary rate of charge if 
the sender requires it, but without the increased rink, notwithstanding the 
company may have notice of the higher value of the animals. (Robinson v. 
South- Western Ry. Co. 19 C. B. N.S. 51; 341. J.C. P. 23-4.) By special 
condition the company may-exempt themselves from all Ligbility unless the 
value is decl:red and paid for. (Harrison -v. London and Brighton Ry. Co., 
2B. 4&8. 124,152; 31 L. J. Q. B. 113.) A declaration of value made in 
order to get the goods carried at a lower rate will bind the owner on the 
question of damages. (.U‘Cance v. London and North-Western Ry. Co., 7 
H.& N. 477; 31 L. Jd. Ex. 65.) The proviso protects the company during 
the receiving of the animal, before the ticket. is taken and the contract com- 
plete. (Hodgman v. West Midland Ry. Co. 5 B. & 8. 173; 6 Ib. 560; 33 
L. J. Q. B. 233; 35 Jb. 83.) 

The reasonable percentage upon the excess of the declared value of ani- 
mals above the sums mentioned in the section is a question for the jury, 
and is not referred to the Court or judge under the preceding proviso of the 
raga as ce v. London and Brighton Ry. Co.,2B.&8.122; 31L. J. 

: 3 
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Jor loss or damage: Phillips v. Clark, 2 C. B. N. 8. 156; 26 L. J. 
C. P. 168; Phillips v. Edwards, 3 H. & N. 813; 28 L. J. Ex. 52; 
Czech v. General Steam Nav. Co., L. RK. 3 C. P. 14. 

Plea that defendant was prevented from carrying by perils ex- 
cepted in the bill of lading ; Replication that the perils were incurred 
by the negligence of the defendant: Grill v. General Iron Screw 
Collier Co., L. R.1C. P. 600; 37 L. J.C. P. 205. 

Plea that the goods were received to be carried on the terms that 
the defendants should not be liable unless bills of lading were signed, 
which was not done: Wiltonv. Royal Atlantic Mail Steam Nav. Co., 
10 C. B. N. 8. 453; 30 L. J.C. P. 369. 

Plea under the Merchant Shipping Act (17 & 18 Vict. ec. 104, 
8. 503), that the nature and value of the goods were not declared: 
ene v. African Steamship Co, 1 H. & N. 300; 26 L. J. 

x. 69. : : 

Plea that the damage was caused by the goods being of a dangerous 
description, which the plaintiff well knew, but of which he gave no 
motice to the defendant: Hutchinson v. Guion, 5 C. B. N.S. 149; 
28 L. J. C. P. 63; and see Alston v. Herring, 11 Ex. 822; 25 L. J. 
Ex. 177; Farrant v. Barnes, 11 C. B. N. 8.553; 31 L. J.C. P. 137. 

Plea by a carrier of stoppage iw transitu by an unpaid con- 
signor (a): Jones v. Jones, 8 M. & W. 431; Sheridan v. New Quay 
Co.,4C. B. N.S. 618; 281. J.C. P. 58. 


Plea to action for freight that the goods were damaged by the neg- 
ligence of the master so as not to be worth the freight, and defendant 
abandoned them to the shipowner: Dakin vy. Orley, 15 C. B. N.S. 
646 ; 33 L. J.C. P. 115. [Held a bad plea, the only remedy being by 
a cross action; and see Meyer v. Dresser, 16 C. B. N.S. 646; 33 
L. J. C. P. 289, where a plea setting up a right to deduct from freight 
the value uf missing goods was held 


CHARTERPARTIES. 





General Issue (6). 


“ Never Indebted,” ante, p. 461 ; ‘‘ Non assumpsit,” ante, p. 465 ; 
*« Non est factum,” ante, p. 467. ' 


(a) As to the law of stoppage tx transitu see The Tigress, 32 L. J. Adm. 
97; Boltonv. Lancashire ani Yorkshire Ry. Co., L. R.1 C. P. 481 ; in the 
case of a general ship belonging to the vendec, see Scholsman v. Lancashire 
and Yorkshire Ry. Co., L. R.2 Ch. Ap. 332; 36 L. J. C. 8361; Berndtson 
v. Strang, L. R. 4 Eq. 481; 36 L. J. C. 879. 


(b) To indebitatus counts for freight and demurrage (see ante, p. 137) 
tho general issue is never indebted, which denies that there was a simple 
contract to pay freight or demurrage, and the earning of the freight or de- 
murrage under it (see ante, p. 461). 

To special counts the general issue denies the making of the charter- 
party; and the form of non assumpsit or non est oe is ee 
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Plea that the liability of the charterer was to cease on loading a 
cargo worth the fretght, on which the captain was to have a lien: 
Bannister v. Breslauer, 36 L. J. C. P. 195; L. R. 2 C. P. 497; and 
see Oglesby v. Yglesias, E. B. & FE. 933; 27 L. J. Q. B. 356; Adil- 
vain v. Perez, 3 E. & E. 495: 30 L. J. Q. B. 90. 


Plea to action for freight, to be advanced on sailing of ship, that 
the ship did not sail pursuant to the charterparty: Thompson v. 
Gillespy, 5 E. & B. 209; 24 L. J. Q. B. 340; and see Hudson v. 
Bilton, 26 L. J. Q. B. 27. 

Plea, to count for freight, that the plaintiff, the shipowner, was 
not ready and willing to deliver the cargo (a): Paynter v. James, 
L. R.2C. P. 3-48. 


That the Defendant, the Charterer, did not keep the Ship on 
Demurrage. 


That he did not keep the said ship on demurrage as alleged. 


That the Defendant, the Charterer, did not detain the Ship. 


That he did not detain the said ship beyond the periods agreed 
upon in the said charterparty for loading and discharging and de- 
murrage, as alleged. 


Plea that the charterparty provided that detention by ice was not 
zo be reckoned, und that the detention sued for was occasioned b 
tce: Hudson v. Ede, L. R.2Q. B. 566; 36 L. J. Q. B. 273; 37 Ib. 
166; and see Kearon v. Pearson, 7 H. & N. 386; 31 L. J. Ex. 1. 


That the Defendant, the Charterer, did load a complete Cargo. 
That he did, within a reasonable time after the arrival of the said 


according to whether the instrument is a simple contract or a deed, The 
performance of conditions precedent must be specifically traversed ; and the 
breaches should be denicd by specific traverses in the terms of the breaches 
alleged in the declaration, as in the above forms. 

It has been held that in an action against the owner, if he relies upon 
any exceptions in the charterparty, he must plead that he comes within 
them ; and the plaintiff need not negative this in the declaration. (Wheeler 
v. Baridge, 9 Ex. 668.) But see, as to pleading provisions and excep- 
tions, Darsonv. Wrench, 3 Ex.359; Browne v. Knill, 2 B. & B. 395; ante, 
pp. 60, 466; 1 Chit. Pl. 7th ed. 317. 

(a2) The delivery of cargo and payment of freight are, in general, concur- 
rent acts, and there must be a concurrent readiness and willingness to 
perform them; unless the charterparty expressly pres that the goods 
arc to be delivered before or after the payment of the freight. (70.; Foster 
i rae H. & N. 705; 28L. J. Hx. 81; Black v. Rose, 2 Moore, P. C. 

. 8. 277.) 
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ship at ——, load her there with a full cargo, according to the said 
charterparty. 





Pleas to actions for not loading :— 


That the ship did not sail for the port of loading on the appointed 
day as required by the charterparty: Glaholm v. Hays, 2 M. & G. 
257; Crookewit v. Fletcher, 1 H. & N. 893; 26 L. J. Ex. 153. 

That the ship was not ready to load at the appointed time as re- 
quired by the charterparty: Oliver v. Fielden, 4 Ex. 135; Seeger 
v. Duthie, 8 C. B. N.S. 45. 

Plea of delay in the arrival of the ship at the port of loading, 
whereby the olject of the voyage was frustrated : Clipsham v. Vertue, 
5 Q. B. 265; Tarrabochia v. Hickie, 1 H. & N. 183; 26 L. J. Ex. 
26 ; and see Freeman v. Taylor, 8 Bing. 124; M‘Andrew v. Chapple, 
35 L. J. C. P. 281; L. R. 1 C. P. 643. 

Pleas of breach of warranties in the charterparty as to the then 
place of the ship: Ollive v. Booker, 1 Ex. 416; and see Behn v. 
Burness, 1 B. & S. 877; 3 Ib. 751; 31 L. J. Q. B. 73; 32 Ib. 204. 

That the ship was not classed as A 1 at Lloyds, as warranted by 
the charterparty: Hurst v. Usborne, 18 C. B. 144; 25 L. J.C. BP. 
209 ; see Ollive v. Booker, 1 Ex. 416; Routh v. Macmillan, 2 H. 
& C. 750; 33 L. J. Ex. 38. [Such warranty applies only to the time 
of making the charterparty, and not during the continuance of the 
voyage. Ib. | 

Vhat the ship was not of the size stipulated for in the charterparty: 
Windle v. Barker, 25 L. J. Q. B. 349; Pust v. Dowie, 5 B. & 8. 
20; 32 L. J. Q. B.179; 33 Ib. 172; 34 Ib. 127. | The size is matter 
of description only, and not a condition precedent requiring czact 
compliance rith, unless expressly so stipulated. Ib.) 

That the ship was not tight, stanch, and strong, as agreed tn the 
charterparty, whereby the object of the voyage was frustrated : Tar- 
gabouckia v. Hickie, 1 WH. & N. 183; 26 L. J. Ex. 26; and see 
Thompson v. Gillespy, 5 E. & B. 209; 24 L. J. Q. B. 340. 

That the ship was damaged and rendered unfit to receive a cargo 
by the negligence of the master, whereby the defendant was prevented 
from loading: Taylor v. Clay, 9 Q. B. 713. 


That the Defendant, the Owner, was prevented from completing the 
Voyage by Causes excepted in the Charterparty. 


That the defendant was prevented from completing the said 
voyage by perils and casualties excepted in the said charterparty, 
that is to say, by the dangers and accidents of the seas, rivers, and 
navigation. 

A like plea: Schilizzi v. Derry, 4 E. & B. 873. 

Plea that the defendant was prevented from loading by restraint 
of rulers within the exception in the charterparty : Barrick v. Buba, 
2C.B.N. S. 563; Bruce v. Nicolopulo, 11 Ex. 129; Russell v. 
Niemann, 17 C. B. N.S. 163; 34 L. J. GC. P. 10. 


That a Declaration of War rendered the Performance of the 
Charterparty illegal. 


That after the making of the said charterparty, and before the 
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alleged breach thereof, war was declared and proclaimed by her 
Majesty Queen Victoria against the Emperor of Russia, and this 
kingdom and the empire of Russia then began and at the time of the 
alleged breach continued to be at war with one another, of which 
the plaintiff and defendant then had notice; and at the time of the 
alleged breach the plaintiff and the defendant were subjects of and 
owed allegiance to her said Majesty, and the said ship was a British 
ship registered according to law in that behalf, and the said port of 
was part of the said empire of Russia, and no licence from her 
said Majesty was obtained for loading any cargo on board the said 
ship at the said port, and the defendant could not then have loaded 
the said ship as agreed upon, nor could the plaintiff then have pro- 
cured and shipped such cargo as agreed upon without trading and 
corresponding with the subjects of the said Emperor of Russia, so 
being at war with this kingdom as aforesaid. 

Like pleas: Avery v. Bowden, 5 EB. & B. 714; 25 L. J. Q. B. 49; 
26 Ib. 3; Reid v. Hoskins, 4 KE. & B. 981; 5 Ib. 729; 25 L. J. 
Q. B. 55; Esposito v. Bowden, 4 FE. & B. 963; 27 L. J. Q. B. 17; 
Barrick v. Buba, 2 C. BL N.S. S03. 





pa 
? 


CHECKS. 


See the pleas to Bills and Notes: ante, p. 520. 


Crrevity or AcTION (a). 


aaa 


Pleas to actions on bills in avoidance of circutty of action: aute, 
p. 531. 

Plea to an action hy executors, that the testator contracted to tn- 
demnify the defendant against the causes of action : Connop v. Levy, 
11 Q. B. 769. 


Circuity of Action.}—Wherever the rights of the litigant parties are 
such that the defendant would be entitled to reeover back from the plain- 
tiff the same amount of damages which the plaintiff seeks to recover, the 
defendant may plead the facts which constitute such right as a defence, for 
the purpose of avoiding circuity of action (Turner v. Daries, 2 Wiis. 
Saund. 150, and see Ib. note (2), where pleas held good in avoidance of 
cireuity of action are collected ; Charles vy. Altin, 15 C. BL AG; 28 1.0.C. PB. 
197; Connop v. Lery, 11 Q. B. 769; Schloss v. Heriot, AC. BLN, 8. 58; 
32 L. J. C. P. 211.) A claim for unliquidated damnges cannot be so 
pleaded, where the measure of damages is not necessarily identical in both 
cases. (Charles v. Altin, supra; Minshull vy. Oakes, 2 VW.& N. 798; 27 
L. J. Ex. 194; Alston v. Herring, 11 Ex. $22; 25 L. J. Ex. 177; Jackson 
v. Isaacs,3 HW. & N, 405; Dakin v. Orley, 15 C. B. N.S. 616; 33 LJ. 
C. P. 115; where see pleas deficient in these respects.) Nor can a mere 
cross-claim for unliquidated damages be pleaded as a defence on equitable 
grounds, (Stimson v.lall, 1H. & N. 831; Atterbury v. Jarvie,2 H.&N. 
114; Minshull vy. Oakes, 2H. & N. 793; post, p. 671.) 

A covenant or agreement. not to sue for the snine cause of action may be 
pleaded in bar to avoid circuity of action. It operates between the parties to 
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General Issue (a). 
‘“ Never indebted,” ante, p. 461. 


the covenant or agreement as a release of the cause of action, and muy 
be so pleaded. (See “ Release,” post ; 2 Wms. Saund. 47 g g, 150 n. (2) ; 
Ford v. Beech, 11 Q. B. 852, 871.) But a covenant not to sue one of two 
joint debtors does not operate as a release of the other (Dean v. Newhall, 
8 T. R. 168; Hutton v. Eyre, 6 Taunt. 289; Willis v. De Castro, 4 
C. B. N.S. 216; 27 L. J. C. P. 243); and a release in terms of one 
of two joint debtors, reserving all remedies against the other, amounts 
only to a covenant not to suc and not to a release. (Willis.v. De Castro, 
supra.) 

A covenant or agreement not to sue for a limited time cannot be pleaded. 
(Thimblehy v. Barron, 3 M. & W. 210 ; 2 Wms. Saund. 150 a.) But a co- 
venant not to sue fora limited time, with a condition that if a suit be brought 
before the time the right shall be forfeited, operates as a bar by force of the 
condition, if the action be brought within the time, and may be pleaded 
in bar. ((ibLons v. Vouillon, 8 C. B. 483; Belshaw v. Bush, 11 C. B. 191, 
202, 204.) So also, a covenant not to sue for a limited time, with a proviso 
that it may he pleaded in bar to an action brought during that time. 
(Walker v. Nevill, 34 L. J. Ex. 73; Corner v. Sweet, 35 L. J.C. P.151.) A 
bill taken for and on account of a debt is a conditional payment during the 
currency of the bill, and may be pleaded in bar to an action for the debt. 
(Belshaw v. Bush, supra ; 2 Wms. Saund. 103 6, (c); and see anfe, p. 
540.) A contract of indemnity made by the plaintiff to the defendunt in 
respect of the debt sued for may be pleaded as a defence on this ground, as 
where the plaintiff sued a provisional director of a company to whom he 
had given an indemnity from all liability in order to induce him to become 
such director. (Connop v. Lery, 11 Q. B. 769.) A covenant by one of two 
plaintiffs not to sue the defendant for any debt due from him to that plain- 
tiff, cannot be pleaded in bar of an action by the two plaintiffs for a debt 
due to them jointly. (Walmesley v. Cooper, 11 A. & E. 216; 2 Wms. Saund,. 
150 a, (4).) In an action by three joint payees of a promissory note against 
one of several makers, a plea that one of the plaintiffs was also one of the 
makers, and therefore would be bound to contribute to the defendant his 
share of what was recovered, was held a bad plea, and could not be sup- 
ported as a defence to that portion of the claim on the ground of avoiding 
eircuity of action. (Beecham v. Smith, BE. B. & E. 442; 27 LJ. Q. B. 257.) 


(a) By the Companies Clauses Consolidation Act, 1815, 8 & 9 Vict. c. 
16, 8. 26, a statutory form of declaration for calls is given. (Sec ante, p. 
141.) By s. 27 it is provided that “on the trial or hearing of such ac- 
tion or suit it shall be sufficient to prove that the defendant, at the time of 
making such call, was a holder of one share or more in the undertaking, and 
that such call was in fact made, and such notice thereof given as is directed 
by this or the special Act; and it shall not be necessary to prove the ap- 
pointment of the directors who made such call, nor any other matter what- 
soover ; and thereupon the company shall be entitled to recover what shall 
be due upon such call, with imterest thereon, unless it shall appear either 
that any such call exceeds the prescribed amount, or that due notice of such 
eall was not given, or that the prescribed interval between two successive 
ealls hud not elapsed, or that calls amounting to more than the sum pre- 
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Pleas traversing the incorporation of the company: Liverpool 
Borough Bank v. Mellor, 3 H. & N. 551; 28 L. J. Ex. 78. 
Plea that the company was not duly registered : see 25 & 26 Vict. 
c. 89, ss. 205, 206, 209, 210; Agricultural Cattle Ins. Co. v. Fitz- 
erald, 16 Q. B. 432: London Monetary Advance Co. v. Smith, 3 
.&N. 543; 27 L. J. Ex. 479; London and Provincial Provident 
Soc. v. Ashton, 12 C. B. N.S. 709, 728. 


scribed for the total amount of calls in one year, had been made within 
that period.” ° 

It has been held that these matters are all put in issue by the plea of 
never indebled ; and accordingly, that pleas traversing that the defendant 
was holder of the shares, that the call was made, that notice was given, that 
the defendant had forfeited his shares, and the like, are unnecessary. (Loudon 
and Brighton Ry. Co. v. Wilson, 6 Bing. N.C.135; London and Brighton 
Ry. Co. v. Fairclough, 6 Bing. N. C.270; South-Eastern Ry. Co.v. Hebble- 
white, 12 A. & E. 497.) Under this issue the defendant may show that he 
is not a shareholder de jure, notwithstanding the primd facie evidence of 
the regiater. (Shropshire Union Ry. Co. y. -inderson, 3 Ex. 401.) A plea 
that before the call was payable the defendant transferred his shares to an- 
other, whereby he ceased to be a proprietor of the shares and to be Hable 
to the call, was held to be merely un argumentative denial that the defen- 
dant was indebted. (Aylesbury Ry. Co. v. Mount, 7 M. & G. 898.) 

By 8. 9. of the above Act, it is provided that the company shall keep a 
book, called the “ Register of Shareholders,” in which shall be entered the 
names of the shareholders with the number of shares to which they are re- 
spectively entitled, distinguishing each share by its number, and the 
amount of subscriptions paid on such shares, and such book shall be 
authenticated by the seal of the company affixed thereto at an ordinary 
Meeting. 

And by s. 28, “the production of the register of shareholders shall be 
prima facie evidence of the defendant being a sharcholdcr, and of the 
number and amount of his shares.” 

The keeping and sealing of the register of shareholders, under 8. 9, is di- 
Pe only, and is not essential to constitute a person a shareholder; but 
i{ the register is ps as the evidence to charge a sharcholder under 8. 
28, it, must contain all the particulars necessary to charge him ; as for in- 

. the appro Iriation or aneamical numbered shares. (Ff olverhampton 

‘erworks Cu. v. Hawkesfor Ju CBN. S. 6; 29 L.I.C.P. 

121; 31 1b. 184; Zrish Peat Co. v. Phillips, 1 B. & 8.598; 301.7. Q. B, 

114, 363; Last Gloucestershire Ry. Co. vy. Bartholomew, L. KR. 3 Ex. 15; 
37 L. J. Ex. 17.) 

The Act for the Registration, Incorporation, and Regulation of Joint 
Stock Companies (7 & 8 Vict. c. 110, 8. 55), contained similar provisions as 
to the declaration and evidence. There were no similar provisions in the 
Joint Stock Companies Acts, 1856, 1857. But “The Companies Act, 1862,” 
25 & 26 Vict. c. 89 (repealing the 7 & 8 Vict. c. 110, and the Joint Stock 
Companies Acts, 1896, 1857), by s. 70, enacts thut ‘In any action or suit 
brought by the company against any member to recover any call or other 
monies due from such member in his character of mnember, it shall not be 
necessary to set furth the special matter, but it shall be sufficient to allege 
that the defendant is a member of the company, and is indebted to the 
company in respect wf a call made or other monies due, whereby an action 
hath accrued to the company.” (See ante, p. 142.) By s. 25, the company 
18 required to keep a register of members with the particulars therein men- 


tioned; and by s. 37, “ 'T he register of mem beys shall be primd facie evidence 
of any matters by this Act directed or authorized tu be inserted therein.” 
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Plea to an action for calls, that the directors making the calls 
were not properly appointed: Howbeach Coal Co. v. Teague, 6 H. & 
N. 151; 29 L. J. Ex. 137. 

Pleas to an action against a contributory for calls, that the liqui- 
dators were not duly appointed: Anglo-Californian Gold Mining 
Co. v. Lewis, 6 H. & N.174; 30 L. J. Ex. 50. 


Plea to an action for calls, that the articles of Association provided 
that the whole capital of the company should be subscribed for before 
iy business was commenced or calls made, and that the whole capit- 
tal had not been subscribed for: North Stafford Steel Co. v. Ward, 
L. R. 8 Ex. 172; and see London and Continental Ass. Soc. v. Red- 
grave, 4 C. B. N.S. 624; Ornamental Woodwork Co. v. Brown, 
2H. & C.63; 32 L. J. Ex. 190. [Zhe mere fact of all the capital 
not having been subscribed for is not a condition precedent to the 
liability fur calls unless the articles of association sy provide. Ib.] 

Plea to an action for calls, that the calls were in excess of those 
empowered to be made: Welland Ry. Co. v. Berrie, 6 H. & N. 416; 
30 L. J. Ex. 163. 


Plea in an action on a covenant made with the plaintiff to pay 
calls, that they were due to a banking copartnership established 
under 7 Geo. IV, c. 46, and that the public officer ought to sue: 
Chapman v. Milvain, 5 Ex. 61. 

Plea that the debt was due from the defendant as a member of a 
like banking copartnership, and that the public officer ought to be 
sued; Steward v. Greaves, 10 M. & W. 711. 


Pleas in Actions hy and against Incorporated Companies of Infor- 
mality in the Contract (a). 


Plea to an action on a contract under seal, that it was executed 


To a declaration for calls by a company incorporated by a colonial Act 
setting out the facts showing the lability of the defendant as a shareholder, 
the defendant may plead never indebted, and put in issue all the facts 
stated. (Welland Ry. Co. v. Blake,6 H. & N. 410; 30 L. J. Ex. 161.) 

Hee a Ee ne A Sale Se 
rc. B. 826); but it seems that an action for calls under a foreign or 
colonial statute is founded on a simple contract, and the period of Tnnita- 

1 is gix yoars by 21 Jac. I, c. 16. (Welland Ry. Co. v. Blake, 6 H.& N. 
410 30 LTE. 161.) Calls made on a contributory under the winding 
up clauses of the Companies Act, 1862, are deemed to be specialty debts. 
(25 & 26 Vict. c. 89, 8. 75 ; see Rubinson’s case, 6 De G. M. & G. 572 ; 26 
L. J. C. 98.) 

(a) The objection that the seal of the company has been affixed without 
the authority required by the act of incorporation may be taken under the 
plea of non est factum. (Hill v. Manchester and Salford Waterworks Co., 
5 B. & Ad. 866; D'Arcy v. The Tamar, ete., Ry. Co. L. R. 2 Ex. 158; 
86 L. J. Fx. 37.) The objection that the contract of the company ia ultra 
vires and therefore illegal, must in general be specially pleaded; but if the 
facts showing the illegality sufficiently appear upon the record the objection 
may be taken by demurrer, (The South Wales Ry. Co. v. Redmond, 10 
©. B. N. 8. 675; and see ante, p. 468.) 
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and sealed without the ha 0 authority required for that purpose by 
the act of incorporation: Royal British Bank v. et hte 6H. & 
B. 327; 241. J. Q. B. 327; 25 Ib. 317; Prince of Wales Ass. Co. 
v. Harding, E. B. & EF. 183; 27 L. J. Q. B. 297; Agar v. Athe- 
neum Ass. Co.,3C. BN. S. 725; 27 L. J. C. P. 95; Curteis v. 
Anchor Ass. Co. 2 H. & N. 537; 27 L. J. Ex. 14; Balfour v. 
Ernest, 5 C. B. N. 8. 601; 28 L. J.C. P.170. [As to these defences, 
see Ernest v. Nicholls, 6 H. L. C. 401.] 

Pleas that the contract sned upon was not made according to the 
form vequired by the constitution of the company: Bill v. Darenth 
Ry. Co., 1 H. & N. 305. 

Plea that the contract was by parol only, and not under the seal 
of the company: London Dock Co. v. Sinnott, 8 EB. & B. 347; 27 
a A Q. B. 129; see Frend v. Dennett, 4 C. B. N. 8S. 676; 27 Ld. 

. P. 34. 


Pleas that the contract made was beyond the powers of the company: 
Bateman v. Mayor, ete., of Ashton-under-Lyue, 3H. & N. 323 ; 27 
L. J. Ex. 458; South Yorkshire Ry. Co. v. Great Northern Ry. Co., 
9 Ex.55; Haumbro’ v. Hull Fire Ins. Co., 3 1. & N. 789; 28 L. J. 
Ex. 62; Payne v. Mayor of Brecon, 301. & N. 872; 27 LJ. Ex. 
495 ; see Chambers v. Manchester und Milford Ry. Co., 5 B. & 8. 
588; 33 L. J. Q. B. 268. 


Plea that the eontract was made by the defendants as promoters 
of a joint-stock company before provisional registration, on behalf of 
the company, contrary to 7 4° 8 Viet. e. 110, ss. 23, 24: Ball v. 
Chapman, 8 Ex. 444; Job v. Lamb, 11 Ex. 539. 

A like plea, together with a plea under 10 & 11 Vict. c. 78, 8.73 
Abbot vy. Logers, 16 C. B. 277. 


Plea by a company that the plaintiff was a director of the company 
at the time of making the contract sued on, and was interested therein, 
(see7 f° 8 Viet. c. 110, s.29:) Stears v. Suuth Essex Gas Co., 9 C. B. 
N.S. 180; 30 LJ. 0. P. 49; see Re Curdiff Preserved Coal Co., 
32 L. J. C. 154. 


Plea to an action on a promissory note, that it was made by the 
defendants as the directors of a company, and was binding on the 
company only: Aggs v. Nicholson, 1 HW. & N. 165; Lindus v. Mel- 
rose, 2 H. & N. 293. ; 


Plea that the defendant was induced to take the shares by fraud: 
see * Fraud,” post, p. 586. 

Plea of the infuncy of the plaintiff at the time of taking the 
shares: see‘ Tafloney” post, p. 605. 


Composition ; Conditions Precedent. 5Us 


COMPOSITION TAKEN FOR THE DEBT. 





Plea that the Defendant paid a Composition for the Debt, under an 
Agreement with the Plaintiff and his other Creditors. 


That he was indebted to the plaintiff as alleged and to divers 
other He respectively ; and it was thereupon mutually agreed 
by and between the defendant and the plaintiff and the said other 
persons, that the defendant should pay to the plaintiff and the said 
other persons respectively, and that the plaintiff and the said other 
persons respectively ould accept from the defendant a composition 
at the rate of shillings in ie pound on their respective debts, 
in full satisfaction and discharge of their said respective debts; and 
the defendant afterwards, in pursuance of the said agreement, paid 
to the plaintiff, and the plaintiff accepted and received from the de- 
fendant, the said composition on the said debt of the plaintiff in full 
satisfaction and discharge of the said debt. 

Like pleas: Reay v. Richardson, 2 C. M. & R. 422; Jones v. 
Senior, 4 M. & W. 123; Matthews v. Taylor, 2 M. & G. 667; 
Rosling v. Muygeridge, 16 M. & W. 181; Boyd v. Hind,1 H.&N. 
938; 26 L. J. Kx. 164. 

A. like plea, concluding with a tender of the amount of the compo- 
sition, and payment of the amount into Court: Norman v. Thompson, 
4 Ex. 755; [payment into Court of the composition without tender 
according to the agreement would not be sufficient: Hazard v. Mare, 
6H. & N. 435; 30 L. J. Ex. 97; and see Cooper v. Phillips, 1 C.M. 
& R. 619, where a plea alleging a waiver of payment of the compo- 
sition wus held bad.] 

Plea of a composition agreement accepted in satisfaction without 
payment: see Good v. Cheesman, 2 B. & Ad. 328; Evans v. Powis, 
1 Ex. 601; Boyd v. Hind, 1H. & N. 938; 26 L. J. Ex. 164, 166. 

Plea of a composition made with some of the creditors including 
the plaintiff: Norman v. Thompson, 4 Ex. 755; Boyd v. Hind, 1 
H. & N. 938; 26 L. J. Ex. 164. 

Plea of a composition deed under the Bankruptcy Act, 1862, s. 
192, and tender of the composition: Garrod v. Simpson, 34L. J. Ex. 
79; Scott v. Berry, 3H. & C. 966; 3-4 L. J. Ex. 103; Clapham v. 
Atkinson, 4B. & 8.730; 33 L. J. Q. B. 81; and see ante, p. 517. 





Replication, that the defendant, without the consent or knowledge 
of the plaintiff, gare additional benefits beyond the composition to 
others of the creditors to induce them to ayree tu the composition : 


Dauglish v. Tennent, 36 L. J. Q. B. 10; L. R. 2 Q. B. 49. 


ConDITIONS PRECEDENT (a). 





Plea averring a Condition Precedent and denying the Performance 
of it. 


That the alleged agreement [if rt was one which must necessarily 





(a) The general averment of the performance of conditions precedent 
may be used, when necessary, in pleas and subsequent pleadings as well as 
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have been in writing in order to be valid, and it is not stated in.the 
declaration to have been so, add, was reduced into writing, and signed 
by the plaintiffand the defendant respectively, and] was made subject 
to certain terms or conditions then agreed on by and between the 
plaintiff and the defendant [7f it was tn writing add, and contained 
therein] that is to say, upon the terms or cunditions [that the said 

oods should be made according to certain patterns to be furnished 
5 the plaintiff to the defendant and not otherwise, and that the 
plaintiff should furnish the same to the defendant in a reasonable 
time in that behalf to enable the defendant to perform the said 
agrecment on his part, or as the case may be}; and the plaintiff did 
nat {furnish the said patterns or any of them in a reasonable time 
in that behalf to enable the defendant to perform the said agree- 
ment, or as the case may be}, and the defendant was prevented from 
performing the said agreement on his part, by the said neglect and 
default of the plaintiff. 


ConFEssion OF PiEa. See “ Nolle Prosequi,” post. 


in declarations ; and the opposite party cannot, in the plea or replication 
or other pleading, deny such averment generally, but must specify im his 
plea, ete., the condition or conditions precedent the performance of which 
hie intends to contest. (C. L. P. Act, 1852, 5.57; see ante, p. 147.) By 
the C. L. P. Act, 1852, ss. 77, 78, a plaintiff or defendant is at liberty to 
traverse the whole of any plea or subsequent pleading of the opposite party 
by a general denial (see anfe, p. 454); but it seems doubtful whether this 
liberty extends to denying generally the averment of the performance of 
conditions precedent, against the express enactment of s, 57. (See per 
Bramwell, B., Tetley v. Wanless, L. R. 2 Ex. 21, 25.) 

The denial of the perforinance of each condition precedent must be 
pleaded in a separate plea. The plea should be framed precisely as a specific 
traverse would be, supposing the performance of the condition were speci- 
fically alleged in the declaration; but the words “as alleged,’ which fre- 
quently conclude a traverse of an express averient, are usually omitted. 

The declaration sometimes improperly omits to state some of the condi- 
tions precedent arising out of a contract, merely ulleging that it was agreed 
by and between the plaintiff and the defendant “upon certain terms and 
conditions therein mentioned,” ete., and then avers generally the perform: 
ance of all conditions precedent, involving therein the unexpressed condi. 
tions. In such a case the defendant is obliged in his plea to allege ex- 
pressly the condition on which he relies as forming part of the contract, 
in order to enable him to deny its performance or fulfilment, as in the 
above form. (Beal v. South Deron Ry. Co.,5 HW. & N. 875, 291. J. Ex. 
441.) If the defendant is unwilling to take upon himself to determine 
whether the supposed condition is material or not, the safest course is to 
set out the whole of the contract, or the part on which he relies, in kee 
verba, and then add the denial of the performance of the condition. (See 
ante, p. 438.) 

As to what are conditions precedent and the rules for determining the 
construction of contracts in this respect, see the notes to Porduge v. Cole, 
1 Wms. Saund. 319 J; and Cutter vy. Powell, 2 Smith, L. C. 6th ed. 1; 
Leake on Contracts, p. 332. As to the waiver or discharge of conditions 
precedent, sce post, “ Rescission of Contract.” 
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ConvicTION oF FELony (a). 





Plea that the plaintiff was convicted of felony: Bullock v. Dodds, 
2B. & Ald. 258; and see Smethurst v. Tomlin, 2 8. & T. 143; 30 
L. J. Prob. 269. 

A like plea, pleaded puis darrein continuance: Barnett v. London 
and North-Western Ry. Co.,5 H. & N. 604; 29 L. J. Ex: 334. 

See a count on a promissory note, averring that the payee was 
Sound felo de se, whereby the note became forfeited to the crown, and 
; se Srom the crown to the plaintiff: Lambert v. Taylor, 4 B. & 

. 138. 


ee ae 


CovERTURE. 


See “ Abatement,” ante, p. 473; “ Husband and Wife," post, p. 598. 


DrunKENNEssS (5). 





Plea that the Defendant was Intoxicated at the time of Contracting. 


That at the time when the defendant made the alleged promise 
[or agreement, or executed the alleged deed, or, to an indebitatus 
count, contracted the alleged debt]j, he was so intoxicated, and un- 
der the influence of liquor, and thereby so entirely deprived of the 
use of his reason, that he was unable to comprehend the meaning 
or effect of the said promise [07 agreement, or deed, ov contract], 
or to contract thereby, as the plaintiff then well knew. 

Like pleas: Gore v. Gibson, 138 M. & W. 623; Hamilton v. 
Grainger, 5 H. & N. 40. 


Dvress (c). 


(2) By a conviction of felony the goods and chattels of the felon are im- 
mediately forteited to the crown; by attainder, which follows upon judg- 
ment given, his lands and tenements are forfeited. (Co. Lit. 390 3.) 

Lhe conviction of the plaintiff of felony, or the attainder of the plaintiff, 
whereby the cause of action was forfeited may be pleaded in abatement or 
in bar; but a defendant cannot plead his own conviction or attainder. 
(1 Chit. PL. 7th ed. 462; and see per Willes, J., Aynnaird v. Leslie, L. R. 
1C. P. 389, 1400.) 


(J) A contract may be avoided on the ground that the party making it 
was at the time incapable of contracting from intoxication, to the knowledge 
of the other party. (Gore v. Gibson, 13 M. & W. 623; Molton v. Cam- 
roux, 2 Ex, 487, 501; and see “ Insanity,” post.) Under such circum- 
stances a person may become liable for necessaries supplied to him, and 
also for goods supplied to him which he retains after becoming sober. (Ib.) 
The defence must be specially pleaded. (R. 8, T. T. 1853 ; Gore v. Gibson, 
supra; Harrison v. Richardson, 1M. & Rob. 504.) 


(c) The defence that the contract was procured by duress must be spe- 
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Plea that the Defendant was induced to contract by Duress of 
Imprisonment. 


That he was induced to make the alleged promise [or agreement, 
or to execute the alleged deed, or, to an andebitatus count to contract 
the alleged debt] by duress of the plaintiff. that is to say, by the 
plaintiff unlawfully imprisoning him and detaining him im prison 
until he made the said promise [07 agreement, ov executed the said 
deed, or contracted the alleged debt]. 

A like plea by the acceptor of a bill: Stephens v. Underwood, 4 


Bing. N. C. 655. 





Plea that the Defendant was induced to contract by Duress of 
Threats. 


That he was induced to make the alleged promise [or agreement, 
or to execute the alleged deed, or to an indebitatus count to contract 
the alleged debt’ by duress of the plaintiff, that is to say, by the 

laintiff threatening the life of [ur to do bodily harm to] the defen- 

ent unless he would make [ur execute, 07 contract] the same, and 
the defendant then made the said promise [or asreement, or exe- 
cuted the said deed, or contracted the alleged debt] in fear that 
the said threats would be immediately carried into execution and 
to preserve his life [or to avoid the said bodily harm]. 


EavitsBLe Pieas, REPLicaTions, ETC. (a). 
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See ‘ Commencements of Pleas,” etc., ante, pp. 450, 456. 


cially pleaded (IPhelpdale’s case, 5 Co. Rep. 119; and see v. 8, T. T. 1853) ; 
and the plea must state some just cause of fear. (Co. Lit. 253 6.) Duress 
consists in legal imprisonment (2 Inst. 482; Cumming v. Ince, 11 Q. B. 
112; Smith v. Monteith, 13 M. & W. 427), or threats calculated to produce 
fear of loss of life, or of bodily harm. (Co. Lit. 253 6; 2 Inst. 483.) 

The illegal taking and detaining of goods, or threats of injury to goods, 
do not constitute duress sufficient to avoid a contract (Shkeale v. Beale, 11 
A. & E. 989); although money paid under such cireumstances, in order to 
recover possession of the goods or to preserve them, may be recovered as 
money received to the plaintiff’s use, on the ground of its having been paid 
without any legal consideration and involuntarily. (1b. ; Atlee v. Backhouse, 
3 M. & W. 633; and see ante, p. 49.) 


(a) Pleadings on Equitable Grounds.|—The C.L. P. Act, 1854, 8. 83, en- 
acts that ‘it shall be lawful for the defendant or. plaintiff in replevin, in any 
cause in any of the superior courts, in which if judgment were obtained he 
would be entitled to relief against such judgment on equitable grounds, to 
plead the facts which entitle him to such relief by way of defence, and the 
said Courts are hereby empowered to receive pee aes ea) of plea ; 

rovided that such plew shall begin with the words, ‘For defence on equi- 
fable grounds,’ or eon to the like effect.” le 

By s. 84, “any such matter which, if it arose before or during the time 
for pleading, would be an answer to the action by way of ples, may, if it 
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arise after the lapse of the period during which it could be pleaded, be set 
up by way of auditd quereld.” ' 

By s. 85, “the plaintiff may reply, in answer to any plea of the defen- 
dant, facts which avoid such plea upon equitable grounds ; provided that 
such replication shall begin with the words, ‘ For replication on equitable 

rounds,’ or words to the like effect.” a a a aia 

And by s. 86, “in case it shall appear to the Court or any judge thereof 
that any such equitable plea or equitable replication cannot be dealt with 
by a Court of law so as to do justice between the parties, it shall be lawful 
for such Court or judge to order the same to be struck out on such 
terms as to costs and otherwise as to such Court or judge may seem 
reasonable.” 

By the “ Policies of Assurance Act, 1867,’ 30 & 31 Vict. c. 144, which 
enables the assignee of a policy of life assurance to sue at law in his own 
name, it is enacted (s. 2,) that “In any action on a policy of life assurance 
a defence on equitable grounds, or a reply to such defence on similar 
grounds may be respectively pleaded, and relied upon in the same manner 
and to tlie same extent as in any other personal action.” 

The above sections 83, 85, of the C. L. P. Act, 1854, seem to enable a 
party to plead a single plea or replication on equitable grounds without the 
eave of the Court; but if it is proposed to plead it with other matters, 
Yeave must be obtained, which is a matter of discretion for the Court. 
(Atterbury v. Jari, 3 We & N.114; 26 L. J. Ex. 178. See per Bramwell, 
B., Hunter v. Gibbons, 1 W. & N. 459, 466; 26 L. J. Ex. 1,4.) If the 
equity of the matter is arguable, the Court will allow the plea, in order that 
the question may be raised on demurrer, and if necessary taken to a Court 
of error. (Burgoyne v. Cottrell, 24 L. J. Q. B. 28; Chilton v. Carrington, 
24L.J3.C. P.153; Elliott v. Mason, 26 L. J. Ex. 175.) Ifthe matter of 
the plea amounts to an an-wer at law, it will not in general be allowed to be 
pleaded as an equitable defence. (Drain v. Harvey, 17 C. B. 257 ; 25 L. 
J.C. P. 81; see Jonassohn vy. Ransome, 3 C. B. N.S. 779.) A plea pleaded 
expressly on equitable grounds nay be supported as a defence at common 
law, ifthe matter shows a good legal defence. (JTyde v. Graham, 1 H.&C. 598 ; 
32 L. J. Ex. 27; Beckwith v. Bullen, 8 Kh. & B. 690; 27 L. J. Q. B. 162; 
Vorley v. Barrett, 1 C. BL N.S. 225; 26 L.I.C.P.1; Minshull v. Oakes, 
2H. & N. 793; 27 L. J. Ex. 194; Sloper v. Cottrell, 6 FE. & B. 501; 26 
L. J. Q. B. 7.) It seems that where a previous pleading is on equitable 
grounds, all the subsequent pleadings, except traverses, must of necessity be 
on equitable grounds. (er Willes, J., Vorley v. Barrett, supra.) 

Equitable replications will not be allowed which are inconsistent with the 
legal rights alleged in the declaration. (JZunter v. Gibbons, 1 H. & N. 459; 
26 L, J. Ex. 1; Reis v. Seottish Equitable Life Ass. Co..2 W.&N.19; 26 
L. J. Ex. 279.) Thus, in an action of trespass for digging minerals under 
the plaintiff's land, the defendant pleaded the Statute of Limitations, and 
the Court refused to allow a replication that the trespasses were fraudu- 
lently concealed until within six years, because it showed that the legal 
right was barred, aud the only right, if any, was a right in equity for an 
account. (J/unter v. Gibbons, 1 H. & N. 459; 26 L. J. Ex. 1.) So inanac- 
tion against an executor for goods sold to the testator, a replication on equi- 
table grounds to a plea of the Statute of Limitations that the causes of ac- 
tion acerued within six years before the testator’s death, and that he be- 
queathed to the defendant sufficient money on trust to pay his debts, was 
held bad on demurrer. (Gulliver v. Gulliver, 1H. & N.174; 25 L. J. Ex, 
3.41.) So, in an action for goods sold, a replication on equitable grounds to 
a plea of infancy, that the defendant induced the plaintiff to supply the 
goods by fraudulently representing himself of full age, was held bad. 
(Bartlett v. Wells, 1 B. & 8. 836; 31 L. J. Q. B. 57.) So where the de- 
claration charged a coutract under seal for building a ship, stipulating that 
all alterations should be ordered in writing, snd averred a discharge of this 
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stipulation, and claimed for alterations, and the defendant pleaded that the 
discharge was not under seal, a replication on equitable grounds that the 
discharge was under a parol agreement, was held bad as contradicting the 
declaration. (Thames Ironworks and Shipbuilding Co. v. Royal Mail Steam 
Packet Co., 13 C. B. N.S. 358; 31 L. J.C. P. 169.) These replications are 
objectionable, both as being departures from the declaration and as setting 
up matter for a suit in equity instead of a cause of action at law. (See per 
Crompton, J., Bartlett vy. Wells, 1B. & 8. 836, 842; 31 L. J. Q. B. 57.) 

But an equitable replication answering an equitable plea which adinits a 
legal cause of action seems to be sufficient. (Sloper v. Cottrell, 6 E. & B. 
497; 26 L. J.Q. B. 7.) So, an equitable replication may be pleaded in 
support of an equitable claim enforced through a legal trustee ; a9 where an 
assignor of a debt sued as trustee for the assignee, and the debtor pleaded 
a discharge by the assignor, a replication that the discharge was collusive 
between the defendant and the nominal plaintiff was allowed. (De Pothonier 
v. De Mattos, FE. B. & KE. 461; 27 L. J. Q. B. 260.) 

A plea or replication on equitable grounds must be founded on a matter 
depending upon the principles of equity, and not upon the practice of the 
equity Courts. (Phelps v. Prothero, 25 L. J. C. 105.) 


Equity to Injunction.}—An injunction in equity may be temporary or 
perpetual, partial or total, conditional or absolute. (Story’s Eq. Jur. ss. 
B73, 885.) But the courts of law will allow pleadings upon equitable 
grounds only where by the judgment at law they can do complete and final 
justice and settle all the equities between the parties. They have no juris- 
diction to pronounce a temporary or conditional judgment, and no process 
by which terms or conditions can be enforced. Accordingly, they will allow 
a pleading on cquitable grounds only where a court of equity under similar 
circumstances would decree an absolute, unconditional, and perpetual in- 
junction. (Zhe Mines Royal Societies v. Maguay, 10 Kx. 489; 24 L.d. 
Ex. 7; Phelps v. Protherov, 16 C. B. 370; 24 L.3.C. P. 225; Wodehouse 
v. Farebrother, 5 B. & B. 277; 25 L. J. Q. BL 18: Wood v. The Copper 
Miners’ Co., 17 C. B. 561; 20 L. J. C. P. 166; Clark v. Laurie, 26 L. J. 
Ex. 38; Drain vy. Harvey, 17 C. B. 257; Gee v. Smart, 8 EL & B. 3138, 
B19; Wakley v. Froggatt, 2H. & C, 669; 33 L. J. Ex. 5.) 

Thus, to an action on a covenant in a lease for rent and for not repairing, 
a defence on equitable grounds of a part-performed agreement to surrender 
was not allowed to be pleaded, because in equity the defendant would be 
entitled to an injunction only upon the terme of executing a surrender, (Mines 
Royal Societies y. Magnay, 10 Ex. 489; 24 1L.J.Ex.7.) To a plea setting 
up a title under a conveyance by way of mortgage, an equitable replication 
that the mortgage debt had been paid off was not allowed, because the 
Court could not compel a reconveyance. (Gorely v. Gorely, 1 H.& N. 144.) 
Where to an action on a bond executed by the defendant as a surety the 
defendant pleaded, for an equitable defence, that he was willing to pay upon 
having the securities which the plaintiff held agaist the principal debtor 
delivered up to him, which the plaintiff refused, the plen was held bad on 
demurrer, as showing an equity to an injunction only upon conditions which 
the Court could neither determine nor enforce. (Wodehouse v, Farebrother, 
5 E. & B. 277; 25 L. J. Q. B. 18.) 

A plea on equitable grounds of the pendency of an arbitration under an 
agreement that the terms on which the contract sued on was to be put an 
end to should be referred to an arbitrator and that no action should be 
brought, was held bad on demurrer, because it only showed an equity to a 
temporary injunction until the arbitration was concluded or went off. ( Wood 
v. Copper Miners’ Co., 17 C. B. 561; 25 L. J.C. P.166.) In an action on 
a bill of exchange, the Court refused leave to plead by way of an equitable 
defence that the bill was accepted on the terms that the plaintiff would re- 
new from time to time until the defendant could pay, upon payment by 
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him of a certain rate of discount, because the Court could not compel the 
defendant to perform his part of the agreement. (Flight v. Gray, 3 C. B. 
N.S. 320; 27 L. J.C. P. 18.) A plea on equitable grounds that plaintiff 
had proved his debt under the defendant’s bankruptcy was held bad, be- 
cause showing grounds for relief only during the proceedings in bankruptcy. 
(Spencer v. Demett, L. R. 1 Ex. 123; 35 L. J. Ex. 73.) 


pI-A mistake in a transaction which would be rectified in equity, 
caimMot fn general be relied on as ground for an equitable pleading ; because 
& court of law cannot apply the same complete remedy. Thua, leave was 
refused for a plea on equitable grounds that the defendant signed a writter 
contract under a mistake as to its contents; because the remedy in equity 
would be by reforming the contract. (Perez v. Oleaga, 11 Ex. 506; 2! 
L. J. Ex. 65; Solvency Mutual Guarantee Society v. Freeman, 7 H. & N 
17; 31 L. J. Ex. 197.) A replication on equitable grounds that a releas 
by decd was executed in mistake of its legal effect was held bad on demur. 
rer for the same reason. (Zeed v. Johnson, 25 L. J. Ex. 110.) Soa ples 
on equitable grounds that the defendant accepted a bill under a mistake as 
e Ce date was not allowed. (Drain y. Harvey, 17 C. B. 257; 25 L. 0 

JP Bi) 

But where the mistake consisted in making the defendant liable at all, as 
where it was intended that he should sign as agent only, so as to bind his 
principal, but not, as he did, in terms binding on himself, the mistake may 
be sect up in an equitable plea, as equity would discharge him wholly from 
the contract. (Wake v. Harrop, 1 H. & C. 202; 30 L. J. Ex. 273; 31 Ib 
451.) And where a contract containing a mistake in the terms has beer 
completely executed according to the terms intended by the parties, thi 
mistake may be relied upon as matter for an equitable plea or replication 
because no object would be served by reforming the contract. (Steele v 
Haddock, 10 Ex. 613; 24 L. J. Ex. 78; Luce v. Izod, 1 H. & N. 245 
25 L. J. Ex. 307.) Thus to an action for the conversion of goods, the de 
fendant was allowed to plead for an equitable defence that the goods hac 
been sold to him, but omitted by mistake in the broker's bought-and-sok 
notes, and that the purchase-money had been paid. (Steele v. Haddock, 1 
Ex. 643; 24 L. J. Ex.78) So in an action against a surety, to which th 
defendant pleaded the discharge of the principal, a replication on equitabl 
grounds that the discharge was by an agreement which was worded by mis 
take to include the present chim, and that the true agreement had been 
performed, was held good on demurrer. (Vorley v. Barrett, 1 C. B. N. 8. 
225; 26 L. J.C. P.1.) And where the contract intended by the parties 
has become impracticable by lapse of time or otherwise, so that nothing 
further can be done under it and no object cau be served by reforming it, 
the mistake may be relied on as ground for equitable pleading in answer to 
the contract apparently made. (Borrowman v. Rossel, 16 C. B. N.S. 58; 
33 L. J. C. P. 111.) 

A replication on equitable grounds to a plea of release, that the release 
was worded by mistake to include the present claim, is good. (Lyall v. Ed- 
wards, 6 H. & N. 337; 30 L. J. Ex. 193.) 

A plea on equitable grounds, to an action for not delivering goods sold, 
that the sale was by sample, and a wrong sample was shown by the vendor 
by mistuke, was held bad. (Scott v. Littledale, 8 E. & B. 815; 27 L. J. 

. B. 201. 

: An eels plea of a misrepresentation, without fraud, inducing the 
contract sued upon, was held bad. (Gorsuch v. Cree, 8 C. B. N.S. 574; 
29 L. J. C. P. 308.) 


Variations of Agreements in Writing.|—It is a general rule both in equit 
and at law that a written agreement cannot De varied Dyas trinsic syidente 
and a pleading on cquitnble growids having this object only “" 
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growed (See “ Mistake,” ante, p. 569; and see Leake on ‘Contracts,’ p. 
: us in an action on a life-policy, to a plea that the party assured 
travelled beyond Europe contrary to the terms of the policy, the Court 
refused leave to the plaintiff to reply on equitable grounds that the 
‘policy was made upon the express agrecment that the assured might go 
‘out of Europe without vitiating the policy. (Reis v. Scottish Equitable 
Ass. Co.. 2H. & N.19; 26 L. J. Ex. 279.) But a replication upon equi- 
table grounds, asserting that the plaintiff effected a life-policy upon the faith 
of a prospectus published by the insurers that all policies should be indis- 
putable except in case of fraud, was held good. (Wood v. Diarris, 11 Ex, 
493; 25 L. J. Ex. 129.) The last decision seems at variance with that 
previously cited. It was incidentally objected to by the majority of the 
Court of Queen’s Bench in Wheelton v, Hardisty, (8 E. & B. 232; 26 L. J. 
Q. B. 265) aa admitting an alteration of a written instrument, and as being 
a departure from the declaration, but was supported by Lord Campbell, 
C.J., on the ground that the prospectus and policy were to be treated as 
one contract. (And see per Pollock, C.B., Reis v. Scottish Hquitable Ass. 
Co., supra.) 


|—At law a surety bound bya written instrument 
cannot avail himself of the rights of a surety unless he appears as such on 
the face of the instrument ; but in equity he is entitled to all the rights of 
a surety, provided the creditor lag to be such. (Story, Eq. Jur. 883, 
883 a; and see “ Guarantee,’ post, p. 594.) Accordingly a plea on equi- 
table grounds that the defendant made a promissory note jointly with others 
as surety for one of them, and that the plaintiff by a valid agreement gave 
time to the principal debtor, without the consent of the defendant, was held 
good on demurrer. (Pooley vy. Harradine, 7 FE. & B. 431; 26 1. J. Q. B. 
156: Strong v. Fuster, 17 C. B. 201; 25 L J.C. P. 106; Greenough v. 
M‘Clelland, 30 L. J. Q. B.15; and see Lawrence v. Walmsley, 31 L.d.C. P. 
143; ante, p. 535.) To an action on a bond of guarantee to a limited 
amount, the defendant may show by an equitable plea that he executed the 
bond on the faith that the advances were not to exceed the limit of the 
guarantee, and that greater advances were made. (Gordon v. Rae, 8 BE. & B. 
1065 ; 27 L. J. Q. B. 185.) Where the defendant guaranteed in writing 
the completion of certain building work for the plaintiff by a third party, 
and the plaintiff had contracted with the latter to insure the work from 
fire during its progress, the plaintiff having failed to insure, and the work 
having been destroyed by fire, whereby its completion was prevented, it 
was held that the defendant was discharged in equity, and had a good 
ground for an equitable plea. (Watts vy. Shuttleworth, 7 HW. & N. 353; 29 
L. J. Ex. 229.) 


ee J—A debt, or chose in action, is not assignable at law, 
but‘it is in equity; and the creditor, after assignment, can sue at law only 
as trustee for the assignee. (Sec ante, p. 70.) 
In such action the rights of the assignee may, in general, be asserted in 
pleadings upon equitable grounds, as against the legal rights of the as- 
signor; thus, in an action brought in the name of the assignor for the 
benefit of the assignee, to which the defendant pleaded a discharge by the 
plaintiff before breach and also payment, a replication on equitable grounds 
that the discharge was given and payment made, after notice to the de- 
fendant. of the assignment and with the intention of defrauding the assignee 
was held good. (De Pothonier v. De Mattos, K. B. & K. 461; 27 L.J.Q. B. 
260.) And to an action for a debt, it is a good plea on equitable grounds 
that the plaintiff had assigned the debt to a third party, who gave notice of 
the assignment to the defendant, and that the assignor was not suing for 
ithe benefit of the assignee or with his consent. (Jeffs v. Day, L. R.1Q. B. 
372; 35 L. J. Q.8B. 99.) So, to a plea of set-off it is a good replication 
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yar equitable grounds that the plaintiff had assigned the debt, with notice 
of the assignment to the defendant before the set-off accrued due, and that 
he was suing as trustce for the benefit of the assignee. (Watson v. Mid- 
Wales Ry. Co., 36 L. J. C. P. 285; L. R. 2 C. P. 593.) And see the cases 
of set-off cited infra. 


Cross-demands and Set-off.|—The mere existence of cross-demands is not 
a erSumtfor the interference of Courts of equity. (Story, Eq. Jur. § 1434— 
1436.) Therefore matter which would afford ground for a cross-action is not 
on that account ground foran equitable plea. (See ante, p. 558 (a).) A plea 
on equitable grounds to an action for freight, that the plaintiff in the course 
of carrying the goods had negligently damaged them to an amount equal to 
his claim for freight, which damages the defendant claimed equitably to set 
off against the claim of the plaintiff, was held bad on demurrer. (Stimson 
v. Hall, 1 HW. & N. 831; 26 L. J. Ex. 212; see also Minshull v. Oakes, 2 
H. & N. 793; 27 L. J. Ex. 194.) And in an action for money lent, the 
Court refused leave to plead as an equitable defence that the money was 
advanced on the security of goods sufficient to reimburse the plaintiff, who 
wrongfully sold them for an inadequate price. (Aéterbury v. Jarvie, 2 H. & 
N.114; 26 L. J. Ex. 178.) But to an action on the covenant in a mort- 
gage-deed an equitable plea stating that the plaintiff had sold the property 
comprised in the mortgage under a power of sale, and held sufficient out of 
the proceeds to pay all the money duc, was admitted to be a defence. 
(Marcon v. Bloxam, 11 Ex. 586; 25 L. J. Ex. 193; and see a like plea 
amounting to payment at law, Washlourn v. Burrows, 1 Ex. 107.) Courts 
of equity will allow a defendant sued for a debt due to the plaintiff, to set 
off debts due from the plaintiff to a trustee for the defendant, and such 
debts may be set off in an action at law in a plea upon equitable grounds. 
(Cochrane v. Green, 9 C.B. N.S. 448; 30 L. J. C. P. 97.) And defendant 
may plead a set-off upon equitable grounds.of a debt due to him from the 
person on whose behalf plaintiff is suing as trustee. (Agra and Masterman’s 
Bank vy. Leighton, L. R. 2 Ex. 56; 36 L. J. Ex. 33.) But the defendant 
cannot plead a set-off from the plaintiff, where the latter 13 suing as trustee 
for a person to whom he has assigned the debt, and the set-off has accrued 
due subsequently to notice of the assignment, and in respect of an mde- 
pendent transaction ; and the set-off may be met by a replication upon 
equitable grounds of such assignment. (Watson vy, Mid-Wales Ry. Co., 36 
L. J.C. P. 285; L. R. 2 C. P. 593.) A set-off accrued due before notice of 
assignment would be available in equity. (Cavendish v. Geaves, 24 Beavan, 
163; 27 L. J. C. 314.) 


Equities of third Parties.|—Tt is sufficient if the equitable grounds en-\ 
title the defendant to absolute and complete relief against the plaintiff, 
although against other parties, strangers to the action, equities remain un- 
settled. Thus to an action brought by a husband to recover money which 
had been settled to the separate use of his wife, but paid to the defendant 
by her order, a plea that the money was assigned by the wife to the defen- 
dant as a trustee upon trusts under which the plaintiff took ino interest was 
held to constitute a good defence, although the Court could not by its judg- 
ment enforce the trusts. (S/oper v. Cottrell, 6 BE. & B.501; 26 L. J. Q. B. 
7). But an equitable pleading will not be allowed where it 1s impossible 
to do justice without bringmg other parties before the Court. (Schlum- 
berger v. Lister, 30 L. J. Q. B. 3.) 


fo wn, ue , ond in Equity.|—If a plaintiff is pro- 
o at Jaw and in equity for substantially the same matter, the 
Court of equity will compel him to elect in which Court he will proceed, 


and will restrain the proceedings in the other Court. (Story, Eq. Jur. § 889; 
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Equitable pleadings of mistake (see ante, p. 569) -— 


Plea on equitable grounds, that tt was intended that the defen- 
dant should make a sign the contract as agent only, and that the 
contract was drawn up by mistake so as to render him personally 
liable: Wake v. Harrop, 1 H. & C. 202; 30 L. J. Ex. 273; 31 Ib. 451. 
Plea on equitable grounds, to an action for the conversion of 
oods, that the goods were suld to the defendant and paid for by him, 
ut were omitted by mistake in the bought-and-sold notes: Steele v. 
Haddock, 10 Ex. 643 ; 24 L. J. Es. 78. 

Replication on equitable grounds, to a plea of release, that the re- 
lease though in general terms was not inlended to apply to the claim 
sued for: Lyall v. Edwards, 6 H. & N. 337; 30 L. J. Ex. 193. 

Replication on equitable grounds, to a plea of an agreement dis- 
charging the debt, that the agreement was by mistake worded so as 
to include the debt, and that the real agreement had been performed : 
Forley v. Barrett, 1 C. BL. N.S. 225; 26 L.J3.C. P. 1. 


Anglo-Danubian Steam Nav. Co. v. Rogerson, 36 L. J. C. 667.) And if 
after a decree in equity a party proceeds at law for the same matter, the 
Court of equity will interfere by way of injunction. (Story, Eq. Jur. supra.) 
But it is said that a Court of law never interferes with an action merely 
upon the ground that a suit is pending in equity. (Pearse v. Robins, 26 
L. J. Ex. 183.) 

By the C. L. P. Act 1852, s. 226, it is enacted that ‘In case any action, 
suit or proceeding in any Court of law or equity shall be commenced, sued, 
or prosecuted, in disobedience of and contrary to any writ of injunction, 
rule or order of cither of the superior courts of law or equity at West- 
minster, or of any judge thereof, in any other Court than that by or in 
which such injunction may have been issued, or rule or order made, upon 
the production to any such other Court or judge thereof of such writ of 
injunction, rule or order, the said other Court (in which such action suit 
or proceeding may be commenced, prosecuted or tuken), or any judge 
thereof, shall stay all further proceedings contrary to any such injunction, 
rule or order, and thenceforth all further and subsequent proceedings shall 
be utterly null and void to all intents and purposes.” 

A plea on equitable grounds to the effect that the causes of action in the 
declaration had been finally adjudicated upon by a decree in Chancery was 
held bad on demurrer, because the defendant did not show an equity to an 
unconditional injunction. {Phelps v. Prothero, 16 C. B. 370; 241.0. C. P. 
225. An injunction upon terms in Chancery was decreed in the same case, 
20 L. J. C.105.) A similar plea of a decree in equity upon the same 
causes of dispute was not allowed, on the ground that the relief in equity 
being different from that at Jaw, a decree cun never operate as an estoppel 
by analogy to a judgment at law. (Collins v. Cave, 27 V. J. Fx. 146.) 
After an application to the Court of Chancery for an injunction, the defen- 
dant will not be allowed to plead the same matter at law as an equitable 
defence (Schlumberger v. Lister, 29 L.J.Q. B. 157); and after an equitable 
defence has been pleaded to an action at law, the Court of Chancery will 
not entertain any application for an injunction on the same question, pro- 
vided the Court of law can give such relief as a Court of equity would give. 
(Waterlow v. Bacon, lL. R. 2 Eq. 514; 35 L. J. C. 643; Farebrother v. 
Welchman, 24 L. J. C. 410; Terrell v. Higgs, 1 DeG. & J. 388 ; 26 L. J.C. 
837; Wild v. Hillas, 28 L. J. C. 170.) 

A Court of equity will not refuse to restrain an action upon the ground 
that the defendant at law might plead the matter of defence by way of 


equitable plea, as it is not compulsury upon him so to plead. (Kingsford v. 
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Equitahle pleadings of suretyship (see ante, p. 570) :— 


Plea on equitable grounds, to an action against one of several joint 
makers of a promissory note, that the defendant made the note as 
surety only for another maker to whom the plaintiff gave time: see 
« Bills of Exchange,” ante, p. 535. 

Plea on equitable grounds, that the defendant was surety only to 
the plaintiff for a third person, and that the plaintiff negligently lost 
the benefit of a security he had against the principal debtor: Mutual 
Loan Ass. v. Sudlow, 5 C. B. N. 8. 449; 28 L. J. C. P. 108. 

Plea on equitable grounds, to an action on a bond of guarantee, 
that the defendant erecuted the bond on the faith that no advances 
were to be made beyond the amount guaranteed and that greater ad- 
ae were made: Gordon v. Rae, 8 E. & B. 1065; 27 f. J.Q. B. 

Plea on equitable grounds, to an action on a guarantee for the 
completion of work by a third person for the plaintiff, that the plain- 
uff had contracted with the third person that he would insure the 
work during its progress, which he omitted to do, and the work was 
destroyed hy fire which prevented its completion: Watts v. Shuttle- 
worth, 7 H. & N. 353; 29 L. J. Ex. 229, 


Equitable pleadings of assignment of debt (see ante, p. 570) :— 


Plea on equitable grounds that the plaintiff had assigned the debt 
toa third party who had given notice of the assignment to the defen- 
dant, and that the plaintiff was not suing for the benefit or with the 
oa of the assignee: Jeffs v. Day, L. R.1 Q. B. 372; 35 L. J. 

. B. 99. 

Replication on equituble grounds to plea of payment, that the pay- 
ment was made after assignment of the debt with intent to defraud 
the assignee, for whose benefit the action was brought: De Pothonier 
v. De Mattos, E. B. & E. 461; 27 L. J. Q. B. 260. 

Replication upon equitable grounds to plea of set-off, that the 
plaintyff had assigned the debt, with notice to the defendant, before 
the set-ofFaccrued, and was suing as trustee for the assignee: Watson 
v. Wid- Wales Ry. Co., 36 L. J. C. P. 285; L. R. 2 C. P. 593. 

Plea that defendant at request of plaintiff gave a note for the debt 
to a third party; replication on equitable grounds that the third 
party took the note as trustee for the plaintiff of which defendant 
had notice: National Savings Bank Ass. v. Tranah, L. R. 2 C. P. 
556; 36 L. J.C. P. 260, 


Equitable pleas, etc., of set-off (see ante, p. 571) :-— 


Plea on equitable grounds, of a set-off of a judgment recovered 
against the plaintiff by a trustee for the defendant on promissory 


Swinford, 28 L. J. C. 413; Gompertz v. Pooley, 28 L. J. C. 484.) A } 
defendant in an action at law, having a set-off upon equitable grounds, | 


may reserve it to be enforced im a Court of equity. (Jenner v. Morris, 30 
L. J. C. 361; Daries v. Stainbank, 6 De G. M. & G. 679; Thornton v. 
MeKewan, 1 Hf. & M. 525; 32 L. J. C. 69.) 

See further as to equitable grounds for relief against judgments, Story, 
Eq. Jur. § 874-900; Earl of Oxford's case, 2 White & Tudor’s L. C, 8rd 
ed. 548; 1 Chit. Pr. 12th ed. 253. 


' 
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notes made by the plaintiff and indorsed to the trustee to hold for the 
defendant: Cochrane v. Green, 9 C. B. N. 8. 448; 30 L. J.C. P.97. 

Plea on equitable grounds of a set-off for a debt due to the defen- 
dant from the person on whose behalf Plarnty was suing as trustee: 
Agra and Masterman's Bank v. Leighton, L. R. 2 Ex. 56. 

Replication on equitable grounds to plea of set-off that the desea B 
had assigned the debt sued for with notice to the defendant before the 
accruing of the debt sought to be set-off, and was suing as trustee for 
the benefit of the assignee: Watson v. Mid- Wales Ry. Co., 36 L. 
J.C. P. 285; L. R. 2 C. P. 593; see Wilson v. Gabriel, 4 B. & S. 
243. 


Equitable pleadings arising out of mortgages, etc. :— 


Plea on equitable grounds, to an action on the covenant in a mort- 
gage-deed that the plaintiff had sold the mortgaged property under 
the power of sale, and held sufficient proceeds to pay the debt: 
Marcon v. Bloram, 11 Ex. 586; 25 L. J. Ex. 193; a Vike plea 
amounting to payment at law: Washbourn v. Burrows, 1 Ex. 107. 

Plea on equitable grounds, to an action on a covenant ina mort- 
gage-deed, showing that the equity of redemption had become abso- 
lutely rested in the mortgagee, that the mortgaged property was the 
primary fund for payment of the debt, and was sufficient to pay tt: 
Gee v. Smart. 8 E. & B. 318; 26 L. J. Q. B. 305. 

Plea on equitable grounds, to an action on a covenant to kcep up a 
policy of insurance as security for a debt, that the defendant hecame 
bankrupt and the plaintiff clected to prove the dcht under the bank- 
ruptcy: Elder v. Beaumont, 8 KE. & B. 353; 27 L. J. Q. B. 25. 


Estorret (a). 


(2) Estoppel.|—Matter of estoppel by record or by deed must be pleaded, 
where there is an opportunity of pleading it. The party omittmg to plead 
it when he may do so, cannot rely upon it as conclusive in evidence. (1 
Wns. Saund. 3254, n. (d); Litchfield v. Ready, & Ex. 939, 945; Fecer- 
‘sham vy. Emerson, 11 Ex. 385; Wilkinson v. Kuorhy, 15 C. B. 439; Young 
v. Raincock, 7 C. B. 310; Matthew v. Osborne, 13 C. B. G19; Doe v. 
Wellsman, 2 Ex. 368; Vooght v. Wineh, 2 3. & Ald. 662.) Where there 
is no opportunity of pleading it, it is conclusive in evidence. (Loe v. Hud- 
dart, 2 C.M. & R. 316; Magrath v. Hardy, 4 Bing. N.C. 782; Cammell 
v. Serell, 3 WT. & N. 617; 5 Ib. 728; 27 L. J. Ex. 447; Whittaker vy, 
Jackson, 20. & C. 926; 33 L. J. Ex. 181; and see as to estoppel in gene- 
ral, Duchess of Kingston's case, 2 Smith’s L. C. 6th ed. 679, notes.) 

Matter of estoppel ia pais, as by payment or acceptance of rent, efc., ma 
be relied on in evidence as conclusive without being specially pleaded, thoug 
such matter may be pleaded without objection. (See Darlingtony. Pritchard, 
4M. & G. 783, where the acceptance of rent was pleaded by way of estop- 
pel to a plea alleging title; and see Sanderson v. Collman, 4M. & G. 209, 
where the acceptance of a bill by the defendant was pleaded by way of 
estoppel to a plea traversing the drawing.) 

Where the matter of estoppel already appcars on the pleadings, the 
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Plea in Estoppel of a Judgment recovered against the Plaintiff upon 
the same Matter in a former Action (a). 


[Commence with the form, ante, p. 450.] That before this suit the 
plaintiff brought an action ayainst the defendant in the Court of 
, and declared against the defendant in the said action for that 
[here state the cause of action as in the declaration in the former 
action]; and the defendant afterwards pleaded to the said action 
that [here state the matter of the plea on which the estoppel is founded); 
and the plaintiff afterwards replied to the said ps of the defendant 
in the said action by joining issue upon the said plea [or as the casemay 
be}; and such proceedings were thereupon had in the said action that 
afterwards the said issue so joined in the said action as aforesaid came 








jection may be raised by demurrer. (1 Wms. Saund. 326 (e); Beckett v. 
Bradley, 2 D. & L. 586; Sanderson v. Collman, 4 M. & G..209, 225; 
Macgregor v. Rhodes, 6 E. & B. 266; 25 L. J. Q. B. 318.) 

The estoppel operates only between the same parties and their privies 
(Co. Lit. 352a; Outram v. Morewood, 3 East, 346; Doe v. Olirer, 2 
Smith's L. C. 6th ed. 671, notes; Petrie v. Nuttall, 11 Ex. 569), and in the 
sanic rights; a party suing or sued in a different right, as an executor or 
adininistrator, is not bound by an estoppel against himself in his own right. 
(Metters v. Brown, 1 H. & C. 686; 32 L. J. Ex. 138; see Whittaker v. Jackson, 
2H.& C. 926; 33 L. J. Ex. 181.) An estoppel bv deed is not available in an 
action not founded on the deed and wholly collateral to it. (Carpenter v. 
Buller, 8 M. & W. 209, and see Wiles v. Woodward, 5 Ex. 557, 563; 
South-Eastern Ry. Co. v. Warton, 6 H. & N. 520; 31 L. J. Ex. 515; 
Fraser v. Pendlebury, 31 Tu. J. C. P. 1.) 


(a) A judgment recovered against the plaintiff in a former suit for the 
game cause of action is matter of estoppel, and should be pleaded as such. 
(Vooght v. Winch, 2 B, & Ald. 662; General Sleam Nar. Co. v. Guillou, 11 
M.&W.877; Overton v. Harvey, 9C. B. 32-4: post, p.627.) But the plea must 
show that the cause of action was determined against the plaintiff on grounds 
constituting the judgment a defence to the present action. (PAillips v. Ward, 
2H. & C. 717; 33.L.d. Ex. 7; aud see Moss v. Anglo-Egyptian Nav. Co., 
L. R. 1 Ch. Ap. 108.) A judgment recovered against the defendant operates 
os a merger of the original cause of action, and should be pleaded in bar. 
(Smith v. Vicolls, 5 Bing. N.C. 208, 220, and see Judgment Recovered ;”’ 
post, p. G24.) As to what claims are covered by a judgment in a former 
suit, see post, p. 625. The pendency of proceedings in error is no answer 
to the plea in estoppel. ue v. Wright, 10 A. & KK. 763.) 

A final and conclusive judgment of a foreign Court against the plaintiff 
may be pleaded in estoppel. (Plummer v. Woodburne, 4 B. & C. 625; General 
Steam Nav. Co. v. Guillou, 11 M. & W. 877; see post, p. G27 ; and see as to 
forvign judgments, axde, p. 194, («).) 

The issues decided in a suit are conclusive between the same parties, and 
cannot be again litigated between them; and go also, it seems, are all the 
material facts alleged upon the record which are admitted by the unsuc- 
cessful party. (Outram v. Morewvod, 3 East, 346, 355, 358; Boileau v. 
Rutlin, 2 Ex. 665; but see Carter vy. James, 138 M. & W. 1387; Hutt v. 
Morrell, 3 Ex. 240.) So, a judgment against the defendant by default 
estops him from disputing any traversable allegation in the declaration 
in another action against him at the suit of the same plaintiff; but 
he is not estopped from pleading a defence which is not inconsistent with 
any traversuble allegation in the declaration in the former action, though it 
might have been pleaded as a defence to the former action. (Howlett v, 
Tarte, 10 C. B. N.S. 813; 31 L. J. C. P. 146.) 
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on for trial ; and upon the said trial the jurors as to the said issue so 
joined as aforesaid said that [here state the verdict in favour of the 
defendant]; and thereupon afterwards and before this suit it was 
considered by the judgment of the said Court in the said action that 
the plaintiff ahould take nothing by his writ in the said action; and 
the said judgment still remains in force; and [the causes of action 
stating them as in the declaration in the former action] in the decla- 
ration in the said action mentioned, and [the causes of action stating 
them] in the declaration in this action mentioned are the same. 
[ Conclude as ante, p. 450.] 


A like plea to the common indebitatus counts, stating plea of the 
general issue in the former action, and verdict and judgment for the 
defendant: Palmer v. Temple, 9 A. & E. 508. 

A like plea to a count on a bill of exchange: Overton v. Harvey, 
9 C. B. 324. 


Replications of nul tiel record: post, p. 628. 

Replication traversing the identity of the causes of action: Gordon 
v. Whitehouse, 18 C. B. 747; 25 L. J. C. P. 301, and see Palmer v. 
Temple,9 A. & E. 508. [It seems that this replication should be 
pleaded in the form of a new assignment, see ‘‘ Judgment Recovered,” 
post, p. 628 (bd). 


Plea in estoppel of a judgment against the plaintiff in a foreign 
court: Plummer v. Woodburne, 4 B. & C. 625; General Steam Nav. 
Co. v. Guillou, 11 M. & W. 877; Callandar v. Dittrich, 4M. & 
G. 68; Frayesv. Worms, 10C. B.N.S.149. [And see as to foreign 
judgments, ante, p. 194 (a), post, pp, 623 (a), 627 (b).] 


Plea in estoppel, that a set-off, in respect of the deht now sued for, 
was pleaded hy the now plaintiff in a former action hetween the same 
parties and adjudged against him: Eastmure v. Laws, 5 Bing. N. 
C. 444. 

A like plea in respect of a set-off claimed in the county court: 
see Stanton v. Styles, 5 Ex. 578. 


Plea in estoppel, that by a deed made between the plaintiff and 
the defendant, the plaintiff acknowledged the settlement of the claim: 
South-Eastern Ry. Co. v. Warton, 6 H. & N. 520; 31 L. J. Ex. 6165. 


Replication by way of Estoppel to a plea of Set-off, of a Judgment in 


a County Court upon the same matter. 


i Commence with theform, ante, p. 456.] Before this suit the now 
defendant, in the county court of , holden at ——, then being 
a Court duly conatiited and holden under the statutes relating to 
the county courts, and then having jurisdiction to hear and deter- 
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mine the plaint hereinafter mentioned, levied a plaint against the 
now plaintiff for the recovery of the same debt, which the now de- 
fendant seeks to sect: off against the now plaintiff’s claim to which 
that plea is pleaded; and such proceedings were thereupon had in 
the said Court in the matter of the said plaint, that afterwards it 
was considered and adjudged by the said Court in the matter of the 
said plaint, that the now plaintiff did not owe to the now defendant 
the said debt or any part thereof, and that the now defendant 
should take nothing by his said plaint in that behalf, and the said 
judgment still remains in force. [Conclude as ante, p. 456. As to 
the effect of a county court judgment, see post, p.626 


Replication in estoppel, to a plea by the acceptor of a bill tra- 
versing the drawing, that the bill purported to be so drawn at the 
time of the acceptance: Sanderson v. Collman, 4M. & G. 209. [ Suck 
plea however would be bad on demurrer, and the replication in estop- 
pel is unnecessary: Ib. 225; Macgregor v. Rhodes, 6 E. & B. 266; 
25 L. J. Q. B. 318; ante, p. 521.] 


ExEcuToRS AND ADMINISTRATORS. 





Plea traversing that the Defendant [or the Plaintiff] ts Executor 
or Administrator (a). 


That he [or the plaintiff] never was nor is he executor [or ad- 
ministrator] as alleged. 





Plea in abatement of the nonjoinder of a co-executor as plaintiff 
or defendant: see ante, p. 472. 


Plea of Never Indebted by an Executor or Administrator. 


That he [or, if the count claims money payable by the testator in 
his lifetime, the said G. H.] never was indebted as alleged. [Jf the 
declaration claims money payable by both, say, that neither he nor 
the said G. H. ever was indebted as ee, 


(a) By r. 5, T. T. 1853, “In all actions by and against executors or ad- 
ministrators, the character in which the plaintiff or defendant is stated on 
the record to sue or be sued, shall not in any case be considered as in issue, 
unless specially denied.” The declaration charging the defendant as exe- 
cutor imports that he is executor either by right or by wrong, so that the 
traverse that he is executor or administrator sufficiently denies that he is 
executor de san tort. (See Scott v. Wedlake, 7 Q. B. 766, 780; Wood v. 
Kerry, 2 C. B. 515; Meyrick v. Anderson, 14 Q. B.719.) As to these 
pleas, and the evidence required to support them, see 2 Wms. Ex. 6th ed. 
1794. A plea by one of two defendants, sued as executors, that the other 
only was not executor, is a bad plea. (Atkins v. Humphrey, 2 = B. 654.) 

«a C 
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Plea of Plene Admintistravit (a). 


That he has fully administered all the personal estate and effects 
which were of the said G. 7#7., and which have ever come to the 
hands of the defendant as executor [v7 administrator] as aforesaid 
to be administered ; and the defendant had not at the commence- 
ment of this suit, nor has he since had, nor has he any personal 
estate or effects which was or were of the said G. H. in the hands 
of the defendant as executor [o7 administrator] as aforesaid to be 
administered. 


Replication and Interlocutory Judgment of future Assets Quando Ac- 
ciderint, where the Defendant pleads Plene Administravit, toge- 
ther with other Pleas. 


And the plaintiff, as to the plea of the defendant, says that 
{state the matter replied, or if the replication takes and joins issue 
wt will be: and the plaintiff takes and joins issue on the and 
pleas of the defendant}. 











(a) As to this form, sce 2 Wms. Ex. 6th ed. 1804. The averment that 

the defendant had not at the commencement of the suit, or ever since, any 

oods of the deceased is essential, and without it the plea would be bad in 
substance. (Z6.) 

If the executor or administrator has no asscts of the deceased, he must 
plead plene administrarit ; otherwise he will be taken to admit that he has 
assets and may eventually be made personally liable for the debt, dumages 
and costs, if they cannot be levied on the goods of the deceased. (2 Wms. 
Ex. 6th ed. 1803.) 

Upon plene administrarit being pleaded, the plaintiff may take judgment 
for his debt and costs of future assets quando aceiderint (Cox v. Peacock, 
4 Dow]. 134, Chit. Forms, 10th ed. 711, 2 Wms. Ex. 6th ed. 1829) ; or 
the plaintiff may take issue on the plea, and if successful, he may then ob- 
tain judginent tothe extent of assets proved against the defendant, and of 
future assets quando acciderint for the residue, if any, of his debt. (2 Wms. 
Ex. 6th ed. 1824.) If he fails to prove uny assets under such issue, it is 
said he cannot take judgment of future assets guando acciderint, (1b. 
1829.) 

A successful plaintiff in an action against an executor is entitled to judg- 
ment for his costs, to be levied of the goods of the deceased, if any, and if 
not, then of the goods of the defendant. (Marshall vy. Willder, 9 B. & C, 
655: 2 Wins. Ex. 6th eDT88Sy ANT it is suid that if the executor or ad- 
mimistrator pleads xe uaques erecutor or administrator, or a release to him- 
self, and it 18 found aguimet him, as these pleas are considered false within 
his own knowledge, the judgment as to debt, damages and costs, will be de 
honis testaturis si, ete., ef si non de bonis propriis. (2 Wms. Ex. 6th ed. 
18Z4.; Au executor or administrator should therefore be careful not to 
pleud any defence without good ground for success, as lie may, if unsue- 
Cesstiil, become personally Tale ioe costs. (2 Wms. Ex. 6th ed. 1827.) An 
cxécutoF Or administrator succeeding on the plea of plene administravit is 
entitled to the general costs of the cause, although other issues are found 
aguinst him. (Adwards v. Bethel, 1 B. & Ald. 264; Marshall v. Willder, 
JB. & C. 695, 657; 2 Wins. Ex. 6th ed. 1828.) 

Under an issue taken on the plea of plene administravit the burthen of 
proof hes on the plaintiff, and he may prove ussets either before the com- 
mencement of the suit, or after the commencement of the suit and before 
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And the plaintiff, as to the plea of the defendant [the plea of 
plene administravit] admits the same to be true, and prays sadomert 
for his said debt and the damages by him sustained by reason of 
the detention thereof [o7, in the case of unliquidated damages, for the 
damages by him sustained by reason of the causes of action in the 
declaration alleged] to be adjudged to him, to be levied of the per- 
sonal estate and effects hich were of the said G. H., and which 
shall hereafter come to the hands of the defendant as executor [or 
administrator] as aforesaid to be administered ; but because it is un- 
certain whether the defendant will be convicted upon the issues 
above joined between the said parties to be tried by the country or 
not, therefore let the giving of judgment herein be stayed until the 
trial and determination of the said issues, etc. [Jf the defendant has 
pleaded plene administravit preter, the entry must be varied accord- 
tngly ; see the forms given in Chit. Forms, 10th ed. p. 711.] 


Pleas of Plene Administravit Preter (a). 


That he has fully administered all the personal estate and effects 
which were of the said G. H., and which have ever come to the 


the plea, which were formerly matters of distinct replications. If assets , 
have been received after plea pleaded, the plaintiff must not take issue, but 
should take judgment of future assets quando acciderint. (Smith v. Tate- 
ham, 2 Ex. 205; 2 Wms. Ex. 6th ed. 1815; and see as to the evidence 
under this issue, Ib. 1816.) The defendant may under this plea prove, in 
answer to the plaintiff’s evidence of assets received, the payment of the 
funeral and testamentary expenses, the payment before suit of debts, in- 
cluding his own, being not inferior in kind to the debt of the plaintiff, or 
of debts inferior in kind before he had notice of the plaintiff’s debt. (2 
Wms. Ex. 6th ed. 1821.) But he cannot prove debts even of a higher de- 
gree which he has not paid; a retainer of assets to meet these debts must 
be pleaded in one of the more special forms given above. (2 Wms. Ex. 6th 
ed. 1822.) A retainer by the executor for his own debt is alsu sometimes 
expressly pleaded ; but such plea is unnecessary. (See post, p. 580.) An’ 
executor or administrator may relieve himself from livbility in respect of 
cleims, of which he has no notice, under 22 & 23 Vict. c. 35, s. 29. 

If the plaintiff is in doubt, upon plene administravit being pleaded, 
whether to take issue or to take judgment of future assets quando aceide- 
rint, it will be found convenient to administer interrogatories under the 
C. L. P. Act, 1854, s. 51, in order to obtain a discovery of the assets and 
debts of the testator, and of the disposal of the assets by the defendant. 
(See Clut. Forms, 10th ed. 172.) 

The judgment against the assets of the deceased may be enforced by fi. 
fa. Vf the sheriff returns nulla bona festatoris and also a devastarit, which 
he may do, the plaintiff may then sue out a fi. fa. de bonis propriis or a ca. 
sa. against the defendant. If the sheriff returns nulla bona testatoris only, 
the plaintiff may obtain execution de donis propriis by proceeding by seire 
fieré inquiry. The plaintiff may also proceed by action on the judgment 
suyyvesting a derasfavil, (2 Wms. nx, 6th ed. 1831-1841; and see 2 Chit. 
Pr. 12th ed. p. 1233; Chit. Forins, 10th ed. 718 (6); Coward v. Gregory, 
36 L. J.C. P21; L. R.2 C. P. 153.) 

The judgment of assets guaado acciderint may be enforced by action of 
debt upon the judgment, or the plaintuif may proceed in the manner pro- 
vided by the C. L. P. Act, 1852, ns to writs of revivor. (See C. L. P. Act, 
1854, 5. 91; 2 Wms. Ex. 6th ed. 1841.) 

(a) The plaintiff may take issue on this plea, or may ca oe to 

Cc 


580 Pleas, etc., in Actions on Contracts. 


hands of the defendant as executor [or administrator] as aforesaid to 
be administered, except personal estate and effects of the value of 
£ : and the defendant had not at the commencement of this 
suit, nor has he since had, nor has he any personal estate or effects 
which was or were of the said G. H. in the hands of the defendant 
as executor [ov administrator] as aforesaid to be administered, ex- 
cept the said personal estate and effects of the value aforesaid. 





Plea of Plene Administravit by the Evecutor of an Executor. 


That the said G. H. [the first executor] in his lifetime fully ad- 
ministered all the personal estate and effects which were of the said 
J. K. (the original testator}, and which ever came to the hands of 
the said G. H. as executor as aforesaid to be administered ; and the 
defendant has fully administered all the personal estate and effects 
which were of the said J. A., and which have ever come to the 
hands of the defendant as executor as aforesaid to be administered ; 
and the defendant had not at the commencement of this suit, nor 
has he since had, nor has he any personal estate or effects which 
was or were of the said J. A. in the hands of the defendant as exe- 
cutor as aforesaid to be administered. 


Plea of a Retainer by the Defendant as Executor for his own 
Debt. 


A rightful executor or administrator may retain assets in pay- 
ment of a debt due from the deceased to himself in preference to all 
other creditors of an equal degree. (2 Wms. Ex. ath ed. 971; Boyd 
v. Brooks, 34 Beav. 7; 34L. J.C. 605.) Such retainer is sometimes 
pleaded specially ; but this is unnecessary, as the defence may be 
given in evidence under plene administravit. (2 Wms. Ex. 6th ed. 
1809; and see ante, p. 579.) 


Plea of Judgment and Specialty Debts outstanding against the 
Testutor, and Plene Administravit Preter (a). 


That in the lifetime of the said G. 11., J. A.. on the —— day 
, A.D. ,in the Court of at Westminster, by the 





of 








the extent of the assets acknowledged, and of future asacts quando accide- 
rint for the residue of hia debt and costs. (Chit. Forms 10th ed. 713.) The 
defendant might pay into Court the amount of assets admitted, but. this 
would not seherlly be expedient, as by allowing the plaintiff to take judg- 
mem, the defendant might plead the judgment, even to a pending action for 
a debt of equal degree. (See post, 582 (b).) 

(2) An executor or administrator must plead specially the existence of 
debts of a higher nature than that sued for and no asaets ulfra; and all 
such debts must be stated in the plea. He cannot give them in evidence 
a the plea of plene administravit. (Ante, p. 579 ; 2 Wms, Ex. 6th ed. 

822.) 

The plaintiff may take issue on the plea or may take judgment of future 
assets quando acciderint after sutisfuction of the debts stated in the plea, 
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judgment of the said Court recovered against the said G. H.£ : 
which said judgment is still in force and unsatisfied ; [add any other 
judgment debts in like manner. If there be a bond debt, state it 
thus :] and the said G. H. in his lifetime by his bond became bound 
to L. M.in the sum of £——, to be paid by the said G. H. to 
the said Z. M., subject to a condition that if the said G. H. should 
pay to the said Z. M. £—— with interest thereon, at £ per 
cent. per annum, on the day of , A.D. , the said bond 
should be void, and at the commencement of this suit there was 
and still is due to the said Z. M. on the said bond £ ; [state 
any other bond debts in like manner. If there be a debt under a 
covenant, state it thus :| and the said G. H. in his lifetime, by deed 
bearing date the day of , A.D. —— covenanted with WV. O. 
to pay to the said V. 0. & on the day of ——, a.p. ; 
with interest for the same in the meantime at the rate of £ per 
cent. per annum, and at the commencement of this suit there was 
and still is due to the said NW. O. under the said covenant £ ; 
[add any other specialty debts for which the assets are liable]; and 
the defendant has fully administered all the personal estate and 
effects which were of the said G. JZ., and which have ever come to 









































and under such judgment will be entitled to charge tle defendant in priority 
of all debts not mentioned in the plea. (Chit. Forms, 10th ed. 711.) 

Where the plea sets up a bond debt, the penalty is the debt where the 
bond is forfeited ; but before the bond is forfeited, the sum in the condition 
is the debt; but it is advisable in all cases to show the condition of the 
bond in the plea, and to state how much is truly due on the bond. (Bank 
of England v. Morice, 2 Str. 1028; Cox v. Joseph, 5 T. R. 307; 1 Wms. 
Saund. 333 a; 2 Wms. Ex. 6th ed. 1809.) 

A debt for rent, whether under a demise by parol or under one by deed, 
is of equal degree with debts by specialty ; therefore in an action of debt for 
rent an executor cannot plead an outstanding specialty debt. (Gage or Gray 
v. Acton, 1 Sulk. 325; 1 L. Raym. 515; and see Davis v. Gyde, 2 A. & E. 
623.) 

By the 23 & 24 Vict. c. 38, 8.3, it is enacted “ that no judgment which 
has not alrendy been, or which shall not hereafter be entered or docketed 
under the several Acts now m force, and which passed subsequently to the 
Act of 4& 5 W. and M., so as to bind lands, tenements, or hereditaments as 
against purchasers, mortgagees, or creditors, shall have any preference 
avainst heirs, executors, or administrators in their administration of their 
ancestor’s, testator’s, or intestate’s estates.” And see the statute 4&5 W. & 
M. c. 20, s. 3, formerly in force. 

Under these statutes it hus been held that if a judgment is not duly re- 
gistered, an executor or administrator is not bound to give it preference, and 
that under a plea of p/lene administravit to an action on such a judgment, 
he may show that he has paid other debts of inferior degree. (d/ickey v. 
Hayter, 6 T. R. 384; Hemp v. Waddingham, L. RK. 1 Q. B. 355; 35 L. J. 
Q. B.114.) It was also held under the former statute that an executor or 
administrator could not plead judgment debts outstanding, unless they were 
so docketed as that he was bound to give them preference, and that no 
notice of a judgment would avail except that required by the statute. 
(Steel v. Rorke, 1 B. & P. 307; Haél v. Tapper, 3 B. & Ad. 655.) Hence, 
perhaps, since these statutes, the plea of outstanding judgment debts ought 
to allege that they were duly registered, but the precedents do not contain 
such allegation. The statute does not apply to judgments obtained against 
executors and admimstrators, and such judgments are entitled to preference 
without registration. (Gaunt v. Taylor, 3 M. & G. 886; Jennings v. Rigby, 
33 Beuy. 198; 33 L. J. C. 149.) 
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the hands of the defendant as executor [07 administrator] as afore- 
said to be administered, except goods and chattels, the value of which 
is not sufficient to satisfy the said judgment and specialty debts ; and 
the defendant had not at the commencement of this suit, nor has he 
since had, nor has he any personal estate or effects which was or 
were of the said G. H. in the hands of the defendant as cxecutor 
[or administrator] as aforesaid to be administered, except the said 
goods and chattels, the value of which is not sufficient to satisfy the 
said judgment and specialty debts, and which are liable to satisfy 
the same. 

Like pleas: Hancocke y. Prowd, 1 Wms. Saund. 328; Jones v. 
Roberts, 2 C. & M. 219. 
7 o like plea in respect of an indemnity bond: Cox v. Josephs, 5 

. R. 307. 


Replication toa plea of an outstanding judgment against the tes- 
tator, that the judgment was not registered: see Steele v. Rorke, 1 
B. & P. 307 ; and see ante, p. 581, n. 

Replication to a plea of an outstanding judgment debt, that the 
judgment was satisfied, and that the defendant fraudulently permitted 
the judgment to remain in force after satisfaction (a): Hancocke v. 
Prowd, 1 Wms. Saund. 328; Junes vy. Roberts, 2 C. & M. 219. 


Pica of payment of an outstanding bond debt after action brought : 
Oxenham v. Clupp, 2 B. & Ad. 309; Bryan v. Clay, 1 LK. & B. 38. 


Plea of a judqment recovered against the defendant as executor 
since the commencement of the action, and plene atministrarit pre- 
ter (b): Roberts v. Wood, 3 Dow}. 797. 

A like plea puis darrein continuance: Prince vy. Nicholson, 5 


Taunt. 333, 665 ; Lyttleton v. Cross, 3 B. & C. 317. 


(a) The plaintiff may reply any matter defeating the judgment ; as that 
it was satisfied, or that it was obtained by fraud and collusion between the 
executor and the creditor, or that it is kept on foot by fraud. (2 Wins. Fx. 
6th ed. 1810.) An executor may confess judgment for a debt barred by 
the Statute of Limitations, and the statute cannot be relied on by other 
creditors of the estate to defeat the judgment. (Hunter v. Barter, 3 Gif. 
214; 31 L. J. C. 432.) 

(6) Where the plea sets up a judgment recovered againat the executor him- 
self, if the action is brought for a specialty debt, the plea must show that 
the judgment was obtained on a specialty, or that it was obtained before the 
executor had notice of the specialty debt of the plaintiff. (2 Wms. Ex. 6th 
ed. 1808.) 

An executor or administrator may give priority to one creditor over 
others of equal degree by confessing judgment to him; and he may do this 
even after action brought by another creditor, and plead it in answer to the 
action ; if after plea pleaded he confesses a judginent, he may plead it puts 
darrein continuance. (2 Wma. Ex. 6th ed. 965, 966; 2 Chit. Pr. 12th ed. 
p. 1229.) Hence, if the defendant applies for time to plead, the plaintiff 
should object to it being granted except upon the terms of his not pleading 
&ny judgment obtained against him subsequently. 


Evecutors and Administrators. 583 


Plea, to an Action charging the Defendant for Rent as Assignee of 
the Term, that the Defendant became Assignee only as Executor, 
and that the Premises yielded no profit, and Plene Adminis- 
travit (a). 


That after the making of the alleged deed and during the term 
thereby granted the said G. H. died possessed of the said demised 
premises, having first duly made his last will and thereby appointed 
the defendant executor thereof; and the defendant afterwards as 
such executor duly proved the said will, and entered into the said 
demised premises and became possessed thereof for the residue of 
the said term as such executor as aforesaid and not otherwise, and 
the estate of the said G. H. therein did not at any time vest in the 
defendant by assignment otherwise than as such executor as afore- 
said; and the defendant has not at any time since the death of the 
said G. H. received or derived, nor could he during any part of that 
time receive or derive any profit from the said demised premises, 
and the said demised premises have not since the death of the said 
G. H. yielded any profit whatever; and the defendant had not at 
the commencement of this suit, nor has he since had, nor has he any 
personal estate or effects which was or were of the said G. H. in 
the hands of the defendant as executor as aforesaid to be ad- 
ministered. 

Like pleas: Rubery v. Stevens, 4 B. & Ad. 241; Nation v. Tozer, 
1C.M. & R.172; Zremeere v. Morison, 1 Bing. N.C. 89; Hop- 
wood v. Whaley, 6 C. B. 744. 


Plea, toa like Action, that the Defendant became Assignee only as 
Administrator, that the Premises yielded only £ , and Plene 
Administravit Preter. 


That after the making of the alleged deed and during the term 
thereby granted the said G. H. died intestate, possessed of thie 
said demised premises, and after the death of the said G. H. letters 





(@) The executor of a deceased tenant may be charged at the suit of 
the landlord for the rent accrued due since the decease of the tenant either 
as executor of the deceased or in his own right as assignee of the term (see 
“Landlord and Tenant,” ante, p. 212 (a)). Inthe latter case he may deny that 
he is assignee, and may show that he is executor only and has never entered, if 
such is the fact (see Wollaston v. Hukewill, 3 M. & G. 297, 320; Kearsley 
v. Oxley, 2H. & C. 896); or if he has entered, he may plead that he 1s as- 
signee as executor only, and that the premises yielded no profits, or no 
profits except a suin admitted, and that he has no other assets, as in the 
above or following form. (See Wollaston v. Hakewill, 3 M. & G. 297, 321 ; 
and ace ante, p. 212 (a).) The value of the premises under such plea is 
whut the executor by reasonable diligence might have derived from them. 
(Hornidge v. Wilson, 11 A. & E. 655; Hopwood v. Whaley, 6 C. B. 744.) 

If the value of the land is of less value than the rent, and there are no 
assets to satisfy the rent, tle executor may waive and abandon the lease 
altogether by giving a proper notice of his intention to the landldpd: "(2 
Was. Ex. 6th ed. 1628.) And such waiver will be an answer to any sub- 
sequent rent. (Nation v. Tozer, 1C. M.& R. 173; sce a plea to that effect, 
Hornidge v. Wilson, 11 A. & K. 645.) 

An executor may also protect himself from claims under the lease by avail- 
ing hinvelf of the provisions of 22 & 23 Vict. c. 35, a. 27. (See ante, p. 212.) 


- 
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of administration of the personal estate and effects which were of 
the said G. H. were duly granted to the defendant [by her Ma- 
jesty’s Court of Probate], and the defendant afterwards entered 
into the said demised premises and became and was possessed thereof 
for the residue of the said term as such administrator as aforesaid 
and not otherwise, and the estate of the said G. H. therein did not 
at any time vest in the defendant by assignment otherwise than as 
such admininistrator as aforesaid ; and the defendant has not since 
the death of the said G. H. received or derived, nor could he during 
any part of that time receive or derive any profit from the said de- 
mised premises except to the amount ot £——; and the said pre- 
mises have not since the death of the said G. H. yielded any profit 
whatever except the said £ - and the defendants had not at the 
commencement of this suit, nor has he since had, nor has he any 
personal estate or effects which was or were of the said G. H. in 
the hands of the defendant as administrator as aforesaid to be ad- 
ministered, except the said rents and profits to the amount of £— ; 
and the defendant brings here into Court the said £ ready to 
be paid to the plaintiff. 
al like plea: Hornidge v. Wilson, 11 A. & E. 645. 








Pleas of set-off in actions by and against executors: see “ Set-off,” 
post. 
Exoneration. See“ Rescission of Contract,” post, p. 673. 


Feutony. See‘ Conviction of Felony,” ante, p. 565. 
J Pp 


FoRBEARANCE. 





General Issue (a). 


Non Assumpait,” anfe, p. 465. 


Plea denying the original Deht or Cause of Action forborne (where 
no Action was pendiny). 


That he never was indebted [or that the plaintiff had not a good 
eanse of action against the defendant, Craversing the allegation in 
the declaration in terms) as alleged. 


_ (a) The promiseto forbear and stay proceedings is denied by the general 

‘issue non assumpml, If the debt or cause of action agreed to be forborne 
is stated in the declaration as a distinct averment, it must, if intended to be 
denied, be traversed in terms (see anfe, p. 157 n. () ). The forbearance 
itself and the alleged breach, if denied, must also be specifically traversed. 
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Plea denying the Debt or Cause of Action (where a pending Action 
was forborne). : 


That the plaintiff had not at any time any cause of action in re- 
spect of the subject-matter of the action brought by the plaintiff 
ayainst the defendant as alleged, as the plaintiff at the time of the 
alleged promise well knew. 

A like plea: Wade v. Simeon, 2 C. B. 548; and see Smith v. 
Monteith, 13 M. & W. 427. 


Plea denying the Forbearance. 


That the plaintiff has not stayed all further proceedings in the 
said action as alleged [traversing the allegation in the terms of the 
declaration |. 


Pleas by a surety of time given to the principal debtor, see “‘ Gua- 


rantee,”’ pust, p. 594, 


Foreran AttacHMEnT. See “ Attachment of Debt,” ante, p. 494. 


Fravp (a). 





Plea that the Contract was induced by the Fraud of the Plaintiff. 


That he was induced to make the alleged promise [or agreement, 
or to accept or indorse the said bill, vo» to make the said promissory 


(a) A contract procured by fraud is voidable at the election of the party : 
so induced to enter into it; but until he has disaffirmed the contract it re- 
mains valid. (Selieay ve Fogg, 5 M. & W. 83; Afurray v. Mann, 2 Ex. 
538; Pilbrow v. Pilbrow's Atmospheric Ry. Co.. 5 C. B. 453; Deposit Life 
wiss. Conv. Ayscough, 6 FE. & B. 761; 26 L.d.Q. B. 29.) This defence 
must be specially pleaded (r. 8, ‘T.T. 1853) ; but it may be pleaded in most 
cases in the general form above given (Robson v. Luscombe, 2 D. & L. 859), 
which is applicable also to the indebifatus count for goods sold and de- 
livered. (Lawton y. Elmore, 27 L. J. Ex. 141.) Where it is pleaded with 
particularity, no other frand can be proved than that averred. (Tuck v. 
Tooke, 9 B.& C.437.) Particulars of the fraud are often ordered as a con- 
dition of pleading fraud ina general form. (See aute, p. 445.) A defendant 
will not be allowed to plead several pleas founded on the same fraud, only 
varying the statement of the circumstances. (Reid v. Rew, 2 Dowl. N.S. 
543.) As to what amounts to fraud, see ante, p. 333 (a); Cankam vy, 
Barry, 15 C. B. 597. A contract is voidable for the fraud of an agent 
through whom it was made, though the principal did not authorize the 
fraud, and is not responsible for it. (Udell v. Atherton, 7H. & N. 172; 
30 L. J. Ex.337; Affiwood v. Small, 6 CL & F. 232, 448; Murray v. Mann, 
2 Ex. 5388; Wheellon v. Hardisty, 8 BE. & B. 232, 260.) 

In actions on special contracts under which the defendant may have re- 
ceived a benefit, it may be necessary for him to plead further that he has 


2c3 
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note, or to execute the alleged deed, or, to an indebitatus count, to 
contract the alleged debt] by the fraud of the plaintiff. 

Plea of fraud, stating the particulars: Canham v. Barry, 15 
C. B. 597. 


Plea, to count by indorsee against acceptor of a bill, that the ac- 
ceptance was obtained by the fraud of the drawer, who mndorsed 1t to 
the plaintiff without value, [or with notice, or when overdue]: ante, 
p. 528. 





Plea of fraud to an action on a@ bond: Raphael v. Goodman, 
8A. & E. 565; Spencer v. Handley, 4M. & G. Alb; on a policy of 
insurance: Redman v. Wilson, 14 M. & W.476; on a contract of 
indemnity: Way v. Hearne, 13 C. B. N.S. 292; 32 L.3.C. P. 34; 
on a contract of guarantee: North British Insurance Co. v. Lloyd, 
10 Ex. 523; 24 L. J. Ex. 14; Lee v. Jones, 17 C. B. N.S. 482 ; 
34 L. J.C. P. 131. 

Plea, to an action on a deed of separation between the defendant 
and his wife, that the deed was obtained by the fraudulent misrepre- 
sentation of the plaintiff. being the trustee, that the wife was chaste : 
Evans v. Edmonds, 13 C. B. 777; 22 L. J.C. P. 212. 


Plea that the Defendant was induced to contract by Fraud, and 
afterwards repudiated the Contract. 


That he was induced to make the alleged contract Cor agreement | 
by the fraud of the plaintiff} and within a reasonable time after he 
had notice of the said fraud and before he had received any benefit 
under the said contract for agreement_ he repudiated and abandoned 
the same, and gave notice of his repudiation and abandonment 
thereof to the plaintiff’ 


Plea, to an Action hy a Company for Calls, that the Defendant was 
induced to become a Shareholder by Fraud, and repudiated the 


Shures. 
That he was induced to become the holder of the said shares by 


repudiated the contract. (Per Crompton, J., Deposit Life Ass. Co. v. Ays- 
cough, 61E.& LB. 761 ; 26 L. J. q). B. 20) 

A plea, toa count by a public company against a sharcholder, that the 
defendant was induced to become a sharcholder by the fraud of the plain- 
tiffs was held bad, as admitting that the defendant was still a de facto share- 
holder. (Deposit Life Ass. Co. v. Ayscough, supra; see Clarke v. Dickson, 
EE. BL& F.148 ; 27 L. J. Q. B. 223.) In such ease the defendant should 
plead further that upon discovery of the fraud he had renounced the 
shares and ceaser to be a shareholder, and had tnken no benefit under them. 
(1b.; Bulch y Plieem Mining Co. v. Baynes, a. R. 2 Ex. 324; 36 LT. J. Ex. 
183; and see post, p. 605 (a).) A shareholder, induced to become ao by 
the fraud of the company, cannot repudiate his liability as agninst creditors 
of the company not parties to the fraud. (/fenderson v. Royal British Bank, 
7 EB. & B. 3856; 26 L. J. Q. BL 112; Powis v. Harding, 1 0. BLN.S. 538 ; 
26 L..J3.C. P. 107; Re Orerend Gurney & Co., Oakes and Peek's case, 
L.R. 3 Eq. 576; Jb. 2 H. L. 325; 36 L. J.C. 233, 949; Langer's case, 37 
L. J. C. 292.) 
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the fraud of the plaintiffs, and within a reasonable time after he had 
notice of the said fraud, and before he had received any benefit 
from or in respect of the said shares or any of them, he repudiated 
and disclaimed the said shares, and all title thereto, and all liability 
in respect thereof, and gave notice of his repudiation and disclaimer 
thereof to the plaintiffs. 

Like pleas: M‘Creight v. Stevens, 1 H. & C. 454; 31 L. J. Ex. 
455 [where particulars of the fraud were ordered\: Bulch y Plum 
Mining Co. v. Baynes, L. R. 2 Ex. 324; 36 L. J. Ex. 183. 


Replication of Fraud and Repudiation to a Plea of a Bill of 


Exchange given on account or in discharge of a Debt. 


That he was induced to receive the said bill as alleged by the 
fraud of the defendant, and within a reasonable time after he had 
notice of the said fraud, and before he had received any benefit 
from the said bill, the plaintiff repudiated the said bill and the re- 
ceipt thereof by him, and refused to have or retain the same for and 
on account {07 in satisfaction and discharge] of the said debt and 
the cause of action in respect thereof, and then gave notice thereof 
to the defendant, and delivered back [or tendered and offered to 
deliver back] the same to the defendant. 


Frrenpiy Socretrss (a). 


Plea that the rules of the society were not duly certified and en- 


(a) As to the statutes relating to Friendly Societies, sce ante, p. 159 (a). 

The Act for consolidating and amending the law relating to Friendly 
Socicties, 18 & 19 Vict. c. 63, ¢. 40, enacts that disputes between the mem- 
bers or persons claiming through or under a member, and the trustee or 
Officers, shall be deeided in manner directed by the rules of the society, and 
the decision suv made shall be binding and conclusive on all parties without 
appeal. And sce the previous statutes, 10 Geo. IV, c. 56, s. 27; 13 & 14 
Vict. c. 115, ss. 22, 23. 

By 8. 41, applications for the settlement of disputes in any society, the 
rules of which do not preseribe any other mode of settling such disputes, or 
to enforce an award, or upon failure of an arbitration respecting such dis- 
putes, are to be made to the county court of the district within which the 
usual or principal place of business of the society shall be situate ; and the 
decision of such county court upon such application is not subject to any 
appeal, 

It would seem that the mode of decision provided by the rules ousts the 
jurisdiction of the superior Courts (Crisp v. Bunbury, 8 Bing 394; Albon 


v. Pyke, +4 M. & G. 421); but it is confined, according to the words of the — 


statute, fo disputes arising between the society and the members, as mem- 
bers ; disputes relating to matters in which the members are concerned, 
but not as members, remain within the jurisdiction of the Courts. (Cudbill 
v. Kingdom, 1 Vx. 491; Morrison v. Glover, 4 Ex. 480; Skipton Indus- 
trial Soc. v. Prince, 33 L. J. Q. B. 323.) Thus, where the society has lent 
money to members on the security of mortgages, or whero members have 
entered into express covenants with the socicty, disputes relating to such 
mortgages or covenants are not within the statute. (Zb.; Doe v. Glover, 15 
Q. B. 103; Farmer v. Giles, 5 UW. & N. 753; 30 L. J. Ex. 65.) And in 


- 
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rolled according to the statute (under 10 Geo. IV, c. 56, 8. 4) 
rae tl a v. Whitbread, 5 M. & G.439; Margett vy. Parkes, 1 D. 
& L. 582 


Plea to an action on a note, that it was given as security for a 
loan made by the trustees of a loan el) of a greater amount than 
£15, contrary to5 §& 6 Will. 1V, ¢. .6; and see3 & 4 Viet. e. 
110, «13: Bawden v. Howell, 3 M. ja G. 638. 

Plea, to an action on a note against a surety for a loan from aloan 
society, that by a contemporaneous agreement tneorporating the rules 
of the society, no legal proceedings were to be taken against the surety 
until notice of the defiuult of the principal, which had uot been given : 
Brown v. Langley, 4 M. & G. 466; Price v. Kirkham, 3 H. & C. 
437; 34 L. J. Ex. 35; and see Brown v. Wilkinson, 13 M. & W. 14. 


Plea under 10 Geo. IV, c. 56, 8. 27, of a rule of the society that 
all disputes between the suctety and its memhers should be determined 
by the committee of the society for the time being: Cuthill v. Hing- 
dom, 1 Ex. 494. (See ante, p. 587 (a).) 

Plea, under the same enactment, of a rule of the sovicty that dis- 
putes should be referred to arbitration in manner provided by the 
rules: Murrison v. Glover, 4 Ex, 430; Peeves v. White, 17 Q. B. 
995; Furmerv. Giles, 5 H. AN. 7533 30 L. J. Ex. 65. 

Plea of a rule of the society that matters in dispute between the 
society and its mombers should be decided by justices of the peace : 
Sinden v. Bankes, 30 L. J. Q. B. 102. 

Pleas setting out oa rules fa hencfit building soctety established 
under § § 7 Will. IV, c. 82; and showing that hy the rules plaintiff 
had ceased ta be a fy ae and that disputes were to referred to 


arbitration: Card v. Carri i C. BL N.S. 197; 26 L. J.C. P. 113. 


Gaming (4). 


actions against sureties for members, the sureties cannot take 

of the rulex of the society unless they are expressly incorporated ino their 
eontracts, (Brown vo Langley, 1M. & G. 466; Brown v. Waokinson, 13 
M.& W. 14; Price v. Airkham, 3 1H. & CL 13875 8b Ld. Ey. 35.) 

(a) And see 18 & 19 Vict. ¢. 63, 8. 26, requiring the rules to be certified. 
Where the phuntiff relies upon the privileges given by the statutes to 
aupport his action, this is a geod plea. Tix otherwise where he can sus- 
tain his action without the aid of the statutes, as upon a bond given to the 
plaintiff, although it waa executed to him as treasurer of a friendly society 
(Jones v. Woollam, 5 B. & Ald. 769); or upon a note made payable to the 


plaintiff. (Bawden vy. Howell, 3 M. & G. 638.) 


(4) At the common law a wager, or promise made upon a chance event 
in which neither party has any interest except that created by the wager, 
was binding. (Good v. Elfiott, 3'‘T. R.693; Cousing v. Nantes, 3 Taunt. 
013,515; Hussey v. Crickift, 3 Camp. 168: Dathy v. India Ass. Co., 19 
C. B. 369.) 

By the statute 9 Anne, c. 14, it was enacted (amongst other things) that 
all notes and bills given fur money won by gaming at cards or other games, 
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Plea that a Check was drawn for Money lost upon a Wager. 
(8 & 9 Vict. c. 109, s. 18.) 


That he made and delivered the said check to the plaintiff for 
money won by the plaintiff from him upon a contract made between 
them by way of wagering, that is to say [state the wager]; and ex- 





or by betting at such games, or for any money knowingly lent for such 
game or betting, should be void. 

By the statute 5 & 6 Wil. IV,c. 41, s. 1, it is enacted that all such notes 
and bills, instead of being absolutely void, shall be deemed to have been 
made for an illegal consideration. (Sec s. 2, ‘ Gaming,” ante, p. 161.) 

By the statute 8 & 9 Vict. c. 109, 8. 15, 80 much of the statute of Anne 
as was not altered by the statute of Will. LV, is repealed. And s. 18 enacts 
“that all contracts or agreements, whether by parol or in writing, by way of 
gaming or wagering, shall be null and void ; and that no suit shall be brought 
or maintained in any Court of law or equity for recovering any sum of money 
or valuable thing alleged to be won upon any wager, or which shall have 
been deposited im the hands of any person to abide the event on which any 
wager shall have been made: provided always, that this enactment shall 
not be deemed to apply to any subscription or contribution for any plate, 
prize, or sum of money to be awarded to the winner of any lawful game, 
sport, pastime, or exercise.” The proviso in this section extends to the 
subscription of only two subscribers, who are themselves the players at the 
game; as where two persons deposited £10 cach to be awarded to the winner 
of a race between them. (Bally v. Marriott, 5 C. B. 832.) 1t does not 
apply to a race between two horses upon the terms that the winner should 
have both. (Coombes v. Dibble, L. R.1 Ex. 248; 35 L. J. Ex. 167.) It 
does not apply to a mere bet or wager, though made upon a lawful game. 
(Parsons y. Alerander, 5 E. & B, 263, 24 L. J. Q. B. 277. 

The effect of these enactments on bills and notes is, that when given for 
gaming debts within the deseription of the statute of Anne, they are deemed 
to be made for legal considerations ; while Mills and notes given under 
gaming or wagering contracts within the statute of Victoria only, being 
given under contracts which are void, are in the same condition as if given 
without consideration. (Fitch v. Junes, 5 EF. & B. 238; 24 L. J. Q. B. 293.) 
In the former case a holder for salue with notice of the circumstances 
under which the bill was given cannot recover on it. (day v. Ayling, 16 
Q. B. 423; and see Beles on Bills, 9th ed. p. 135.) 

Contracts of wavering made under the form and pretext of insurance by 
parties having no interest in the subject-matter of such insurance are spe- 
cially provided against by 14 Geo. TIT, e. 48. (See ante, p. 187 (@).)  Ma- 
rine insurances made, “interest or no interest, or without further proof of 
interest than the poliey, or by way of gaming or wagering, or without 
benefit of salvage to the assurer,” are prohibited by 19 Geo. II, ec. 37, s. 1. 
(Ante, p. 181 (e).) 

Wagers on the price of stock, in the form of contracts for the sale and 
delivery of stock, were void under 7 Geo, IT, ¢. 8, commonly called Sir 
John Barnard’s Act, passed “to prevent the infamous practice of stockjob- 
bing” (see post, “ Stackjobbing”); but this statute has been repealed by 
23 Vict. o. 28, leaving such contracts subject to the above statute 8 & 9 
Vict. c. 109. 

It is no defence to an action for money paid at the defendant's request 
that it was paid on account of a wagering contract lost by the defendant, 
such contract being null and void, but not legal. (Jessop vo Lutiryche, 10 
Kx. G14; Anight v. Cambers, 15 C. B. 562, Anight v. Fitch, 15 C. B. 566 ; 
Rosewarne vy. Billing, 15 C. BL N.S. 316; 33 L. J.C. P. 55.) But it is 
otherwise where it is paid in execution of an illegal contract, as money 
knowingly paid for the defendant on account of a stockjobbing contract 
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cept as aforesaid there never was any value or consideration for the 
making or, payment of the said check by the defendant. 

A like plea: Parsons v. Alexander, 5 KE. & B. 263; 24 L. J. Q. 
B. 277. 


_.. that a check was given for money lent for gaming, and trans- 
ferred to the plaintiff without value: Bingham v. Stanley, 2 Q. B. 
117. 


Plea that a Bill was accepted by the Defendant for Money won by 
the Plaintiff from the Defendant by Gaming. (9 Anne, c. 14; 5 
& 6 Will. LV, ec. 41.) 


That he accepted the said bill for money won by the plaintiff from 
him by gaming (or betting on gaming! at cards [ur other game, ac- 
cording tu the facts}. 


Plea that a bill was accepted for money lost at cards, and indorsed 
to the plaintiff with notice: Fisher v. Ronalds, 12 C. B. 762. 

Plea, to an action by the drawer of a bill, that it was accepted by 
the defendant at the request of a third party Jor money won by him 
Srom the defendant hy qaming, and for no other consideration : Hay 
v. Ayling, 16 Q. B. 423. 


Plea that a note was made for money won hy a het on the amount 
of hop duty, and indorsed to the plaiatiff without value: Bitch vy. 
Jones, 5 E. & B. 238; 24 L. J. Q. B. 293. 


Plea, to a count for money received, that it was deposited with the 
defendant to ahide the event of a wager (under 8 § 9 Viet. e. 109, s. 
15): Sarage v. Madder, 36 LJ. Ex. 1785 aud see Martin v. Hew- 
son, 10 Ex. 737; 24 L. J. Ex. 17-4. 

Pleas to an action for money lent that it was lent for the purpose 
of gaming ataniilegal game: M° Rinnell v. Robinson, 3M. & W. 
434: Lot v. Baker, 5 M. & G. 335. 

Plea, to a count for goods barqained and sold, that hy the contract 
of sale the price was to depend upon the event of a wager: Rourke 
vy. Short, 5 BE. & B. 904; 25 L. J. Q. B. 196. 


Plea, to an action ona covenantitu a mortgage deed, that the mort- 


prohibited by the 7 Geo. I], ¢. 8 (1h.; Mortimer vy. Gell, 4 C. B. 518; 
Cunnan v. Bryce, 3 1B. & Ald. 179; and see per Parke, B., Pidgeon vy. 
Burslem, 3 Ex. 465, 471.) Money lent for the purpose of playing at an 
illegal game cannot be recovered WA ianel v. Robinson, 3M. & W. 43-4) ; 
but money lent for the purpose of paying losses by gaming to persons other 
than the plaintiff, may be recovered. (d/i/l v. For, 4 HL & N. 359.) 

The detence of gaming must be specially pleaded. (Martin v. Smith, 4 
Bing. N. C. 436; 6 Dowl. 639.) Before the C. L. PL Act. 1852, it was held 
that the defence of gaming must be pleaded with sufficient particularity to 
show in what the illegality consiated (Grizewood v. Blane, 11 C. B. 538, 
and see Anighé v. Fitch, 15 C. B. 570) ; and this should still be done. 
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gage was given partly for money won by gaming: Hill v. Fox, 4 H. 
& N. 359. : 


Pleas, to a count for money received that the money was deposited 
with the defendant by divers persons as subscriptions to a lottery upon 
the event of a horse-race (a): Homes v. Lock, 1 C. B. 524; Allport 
v. Nutt, 1 C. B. 974; Mearing v. Hellings, 14M. & W. 711; Gatty 


v. Field, 9Q. B. 431; and see Martin v. Smith, 4 Bing. N.C. 436 ; 
6 Dowl. 639. 


Pleas that contracts were wagering contracts respecting the price 
of shares at future days, contrary to 8 & 9 Vict. c. 109 (6): Lynev. 
Stesfield, 1H. & N. 278; Jessopp v. Lutwyche, 10 Ex.614; Knight 
v. Cambers, 15 C. B. 562; Anight v. Fitch, 15 C. B. 566; Ashton 
v. Dakin, 7 W. BR. 384, Ex. 


Pleas that contracts relating to public stock were void under 7 
Geo. II, c.8: Ib.; see“ Stuckjubbing,” post. 


GaRBNISHEE. See ‘ Attachment of Debt,” ante, p. 494. 


GENERAL IssvE. See ante, p. 460. 


Goons. See ‘‘ Sale ef Goods,” post. 


GUARANTEES. 





General Issue (c). 
«“ Non assumpsit,” ante, p. 405; ‘Non est factum,” ante, p. 467. 


Lotteries are prohibited by 10 & 11 Will. ITT, ¢. 17, and 42 Geo. ITI, 
c. 119. Sales by lottery are prohibited by 12 Geo. I, c. 28, and the lands, 
gooda, cte., set-up and exposed to sale im such manner are to be forfeited 
to such person who shall sue for the same (s. 4, and see 2 Chit. Stat. 
tit. “* Gaming’’). 

(6) Such pleas must be sufficiently circumstantial to show that the con- 
tracts were necessarily within the statute. (Aaight v. Cambers, 15 C. B. 562, 
570.) Where an actual purchase of the shares is made, though the object 
is to speculate by selling again before the settling day, it is not a gaming 
contract within the statute. (shkton v. Dakin, 7 W. R. Ex. 384.) 


(c) When the guarantee is made by simple contract, the general issue 
non assumpsit denies the contract, including the promise and the considera- 
tion; and under this issue the plaintiff must prove a contract in a form 
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during the pendency of the guarantee, and the defendant thereby dis- 
charged ; in the case of the treasurer of a borough: Oswald v. Mayor 
of Berwick, 25 L. J. Q. B. 383; 5 H. L. C. 856; tn the case of the 
batliff of a county court: Pybus v. Gibb, 6 E. & B. 902; 26 L. J. 
Q. B. 41; in the case of a collector of poor rates and sewer rates: 
Skillett v. Fletcher, L. R.1C. P.217; 2 16.469 [where it was held 
that an Act altering the duties in the one office did not affect the 
guarantee in respect of the other office}. 


That the Plaintiff gave Time to the principal Debtor, and thereby 
discharged the Defendant (a). 


That whilst the said G. #7. was indebted to the plaintiff'as alleged, 
it was agreed by and between the plaintiff and the said G. H., with- 


(a) If the creditor gives further time to the principal debtor under a 
binding contract with him to that effect, without the consent of the surety, 
the latter is thereby discharged, unless the rights against the surety are 
expressly reserved; for the surety is deprived by such contract of his 
right upon payment of the debt to have the securities and remedies of the 
creditor, and to enforce themin hisname. (Combe v. Woolf, & Bing. 156; 
Howell v. Jones, 1 C. M. & R. 97: Rees v. Berrington, 2 White & Tudor, 
L. C. 3rd ed. 887; Fraser +. Jordan, 8 EF. & B. 308; 26 1. 7. Q. B. 288; 
Bailey vy. Edwards, 4B. & 8.761; 34 L. J. Q. B. Al, and see “ Bills of 
Exchange,” ante, p. 535.) The rule was thus stated by the Court in Woss 
v. Hall, 5 Ex. 46, 50; Fraser v. Jordan, 8 FE. & B. 308, 308 :—S When- 
ever a party's hands are eflectually tied up, sv that he cannot break such 
engayement without being Hable for a breach of it, the surety is discharged ; 
the rule being that there must be either a new security given to extend the 
time, or a binding aureetnent, upon a sufficient consideration, to suspend 
the remedy.” A contract with a stranger to give time to the principal 
debtor does not affect the right against the surety. (fraser v. Jordana, 8 Ki. 
& B. 303.) The ereditor is not, in general, bound to use his remedies 
against the principal debtor, and does not prejudice his right against the 
surety by neglecting to do so, if he does not prevent himself trom doing so, 
unless he has specially contracted with the surety to use them. (Price v. 
Kirkham, 3 HW. & C. 487; 34 L. Jd. Ex. 35.) 

But the original contract of guarantee may evpressly reserve to the credi- 
tor the right to give indulgence to or to release the principal debtor with- 
out discharging the surety. (Comper vo Smith, 1 M. & W.519, Unton 
Bank of Manchester v. Beech, 34 L. J. x. 133.) And the agreement 
giving tune to the principal debtor may expressly reserve the rights of the 
creditor against the surety, who is then not discharged. (See Boaler y. 
Mayor, 341.0. C. P. 230; and see post, p 595 ta).) 

Where the surety ia sued upon an imstrument upon the face of which he 
appears as primarily liable, as upon a bond or promissory note which he 
has made jointly or jointly and severally with the principal debtor, he can- 
not plead at law that he is surety only, so as toavaill himself of the mghts of 
that position; but in equity it is competent for him to do this, and to assert 
the rights of a surety provided the creditor knew him to be such at the 
time of the contract. (arey v. Prendergrass, 5 B. & Ald. 187; Combe v. 
Woolf, 8 Bing. 156, 161; Rees v. Berrington, 2 White & Tudor L. C. 3rd 
ed. 887; KErans v2 Bemridge, 2K. & J.174; 25 L. J. C. 102, 3384.) And 
now he may also at up the rights of a surety at law in a pleading upon 
equitable grounds, notwithstanding that he is charged upon an instrument 
upon the face of which he appears liable as a principal debtor. (Pooley v. 


Harradine, 7 KE. & B. 431; 26 L. J. Q. B. 156, Greenough v. M‘Clel- 
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out the consent or knowledge of the defendant, for a good and valu- 
able consideration to the plaintiff in that behalf, that the plaintiff 
should give time to the said G. H., and forbear to sue him for the 
alleged debt during a certain time then agreed on between them, 
being a longer time than the period of credit which the plaintiff ought 
to have given the said G. H. for the payment of the said debt ac- 
cording to the meaning of the said guarantee; and in pursuance of 
the said agreement, and without the consent or knowledge of the 
defendant, the plaintiff then gave time to the said G. H. and forbore 
to sue him for the alleged debt during the time so agreed upon as 
aforesaid. 


Like pleas to actions on bills of exchange and promissory notes, 
ante, p. 535. 


Replication to the Plea of Time given to the Debtor, that the 
Remedies against the Surety were reserved (a). 


That by the alleged agreement between the plaintiff and the said 


land, 2 KE. & E. 424; 30 L. J. Q. B. 15; Price v. Kirkham, 3 H. & C. 
437 ; 34 L. J. Ex. 35; and see “ Bills of Exchange,” ante, p. 535; “ Equi- 
table Pleas,” ante, p. 572.) 

Where the person guaranteed does any act injurious to the surety or in- 
consistent with the right of the latter, or if he omits to do any act which 
his duty enjoins him to do, and the omisaion proves injurious to the surety, 
the latter will be discharged in equity (Story’s Kg. Jur. § 325, Watts v.- 
Shuttleworth, 5 H. & N. 235; 29 L. J. hx. 229, 234; and see Black v. 
Ottoman Bank, 10 W. R. 871, P.C.) ; thus, where the defendant guaranteed 
the complete performance of certain building work for the plaintiff by the 
principal, and by the contract between the plaintiff with the latter the 
plaintiff agreed to insure the work from fire during its progress, which he 
failed to do, and the work was burned, and the completion of it thereby 
prevented, the defendant was held discharged. (Watts v. Shuttleworth, 
supra.) Where the defendant guaranteed the performance of a building con- 
tract, to be paid for by instalments, and the plaintiff paid the mstalments 
before they were due, the defendant was held discharged. (General Steam 
Navigation v. Rolf, 6 C. BL. N.S. 550.) And where the defendant exe- 
cuted a bond of guarantee for advances to be made to a third party, upon 
the faith that no advances were to be made beyond the limit of the gua- 
rantee, he was held discharged by advances being made to a greater amount. 
(Gordon v. Rae, 8 KE. & B. 1065; 27 L. J. Q. B. 185.) 

As to the right of the surety to have an assignment of securities from the 
creditor, see the Mercantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, 
8.5; anfe, p. 168. 

(a) An agreement to give time to, or a covenant not to sue, or a release 
of the debtor, qualified by a reservation of remedies agninst the surety, pre- 
serves all the rights of the creditor against the surety, as also all the rights 
of the surety against the debtor. (Thompson v. Lack, 3 C. B.540; Kearsley 
v. Cole, 16M. & W. 128; Price v. Barker, 4 EF. & B. 760; 24 L. J. Q. B. 
130; Willis v. De Castro, 4. C. B. N.S. 216; 27 L. J.C. P. 243; and see 
the notes to Rees v. Berrington, 2 White & Tudor’s L. C. 3rd ed. 887.) 

Upon a release of the debt the rights against the surety cannot be re- 
served; but a deed which in terms is a release may sometimes be construed 
as a covenant not to sue, in order to carry out the intention of the parties 
in this respect. (Price v. Barker, supra; and see Keyes v, Elkins, 5 B. & S. 
240; 34 L. J. Q. B. 25.) 
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G. H. it was also further agreed by and between them as part 
thereof, that neither the said agreement nor the performance thereof 
should discharge or affect the lability of the defendant upon his said 
guarantee, and that all the defendant’s habilities and all the plain- 
tiff’s rights upon the said guarantee should be, and the same then 
were reserved and continued as fully as if the alleged agreement 
had never been entered into or performed. 
A like replication: Price v. Barker, 4 E. & B. 760. 


Plea to an action upon a guarantee of acontract for building a 
ship, to be paid for by instalments as the work reached certain stages, 
that the plaintiff prepaid the instalments without the consent of the 
defendant: General Steam Navigation Co, v. Rolt, 6 C. BL N.S. 
550. 


Plea upon equitable grounds, to an action ona bond of quarantee 
Nimited tv a certain amount, that the defendant executed the bond on 
the fuith that no advances should be made heyond the limit of the 
guarantee, and that such advances were made: Gordon v. Rae, 8 
EB. & B. 1065; 27 L. J. Q. B. 185. 

Plea upon equitable grounds that the plaintiff neqligently lost the 
benefit of security which he held aqainst the principal debtor: Mutual 
Iwan wAss. v. Sudlow, 5 C. BL N.S. 449; 28 1.4. C. PL 108. 

Plea upon equitable grounds that the plaintiff agreed to demand 
payment from the principal within a certain time which he omitted 
to do: Lawrence vy. Walinsley, 12 C. BL N.S. 799; 31 L. J.C. Pz 
143. 

Sce other pleas on equitable grounds tu actions against sureties: 
© Eyuitable Pleas,” ante, p. 572. 


Herrs anp DeEvisEEs (a). 





Plea by an Heir of Riens per Descent (1 Will, IV, ¢. 47, 8. 7.) 
That he had not at the commencement of this suit, nor has he 


(a) In the action against heir and devisee upon the covenant or bond of 
the ancestor and testator (anfe, p. 169), the defendants may plead that the 
bond or covenant declared on was not the deed of the ancestor as alleged, 
or may plead puyment, or any other matter in confession and avoidance. 

They may also plead riens per descent, or riens per devise. By 1 Will. 
IV, ¢. 47,5 7 (re-enacting substantially 3 W. & M.c. 14, ss. 5, 6), it is 
ak ke “that where any action upon any apecialty is brought against the 
icir, he may plead riens per descent at the time of the original writ brought 
against him; and the plaintiff in auch action may reply that he had lands, 
tenements, or hereditaments from his ancestor before the omginal writ 
brought ; and if, up8n issue joined thereupon, it be found for the plaintiff, 
the jury shall inquire of the value of the lands, tenements, or hereditaments 
s0 descended, and thereupon judgment shall be given and execution shall 
be awarded as aforesaid ; but if judgment shall be given against such heir 
by confession of the action, without confessing the assets descended, or upon 
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since had, nor has he any lands, tenements, or hereditaments by 
descent from the said G. H. in fee simple. | 


Plea by a Devisee of Riens per Devise. 


That he had not at the commencement of this suit, nor has he 
since had, nor has he any lands, tenements, or hereditaments by 
devise from the said G. JT. 


Plea by an heir that he has paid other bond creditors hefore ac- 
tion to the value of the lands descended: Buckley v. Nightingale, 1 
Strange, 665. 


Replication, to a Plea of Riens per Descent, that the Defendant had 
Lands, etc., from his Ancestor. (1 Will. IV, c. 47, s. 7.) 


That the defendant before action had lands, tenements, and here- 
ditaments in fee simple by descent from the said G. H. 
A like replication: Brown v. Shuker, 1 C. & J. 583. 


HivsspanD AND WIFE. 





Pleas in abatement of the coverture of the plaintiff and of the de. 
Jendant : see“ Abatement,” ante, p. 473. 


demurrer or nihil dicif, it shall be for the debt and damage, without any 
writ to inquire of the lands, ¢euements, or hereditaments so descended.” 
And by 8. 8, it is enacted that “the devisee or devisees made liable by this 
Act shall be liable and chargeable in the same manner as the heir at law by 
force of this Act.” 

The plaintiff may take issue upon the above pleas, and to the plea of riens 
per descent may reply under the statute. 

At common law, under the plea of riens per descent, the heir who had 
tahen lands by descent, but had bond fide aliened them before action, ob- 
tained a verdict ; but under the replication given by the atatute, the plain- 
tiff, im such case, would be entitled to a verdict, and to execution against 
the defendant for the value of the lands assessed by the jury. (2 Wms. 
Saund. 8 (n.); Brown v. Shuker, 1 C. & J. 583.) By the common law, if 
issue was joined on the plea of riens per descent and the jury found some 
assets, however small, the plaintiff was entitled to a verdict and a general 
judgment. against the defendant for the debt and costs; in order to avoid 
this, where there were some assets the defendant was obliged to plead reens 
per descent except. the assets confessed. (2 Wims. Saund. 7 8, (n.).) But it 
seems doubtftt whether the statute does not apply in all cases, and whether 
the jury are not bound to assess the value of the assets. (Brown vy. Shuker, 
supra.) ‘The heir may plead payment of other specialty creditors before 
action in reduction of the assets. (2. Wims, Saund. 7 6, (n.)) The plea of 
riens per descent Cisputes that the defendant is heir as stated in the decla- 
ration. (2 Wms. Saund. 7 e, (n.).) 
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Plea that the Defendant was a Married Woman at the time of 
making the Contract (a). 


(2 the defendant is still married at the time of pleading she must 
plead in person, ante, p. 499 (c),] that at the time of the making of 
the said promise [or agreement, or of the acceptance of the said bill, 
or, to an tndebitatus count, of contracting the said debt] she was 


the wife of G. ZZ. 


Plea, to an action on a bill by the indorsce against the acceptor, 
that the drawer and indorser was a married woman ; and replication 
that she drew and indorsed the bill as agent for her husband: Prince 
v. Brunatte, 1 Bing. N.C. 435. 


Plea, in action against hushand and wife in respect of a lability 
uf the wife dum sola, that before coverture she was discharged under 
the Insolvent Act: Storr v. Lee, 9 A. & E. S68. 

Plea, in alike action, of the husband's discharge: Lockwood v. 
Salter, 5 B. & Ad. 303. 


Pleas relating to marriage: sec '* Marriage,” post, p. 647. 


els to pleas of sct-off in actions by and against husband and wife, 
sce °° Sel-off, post. 


(a) When a married woman 1s sued alone upon a contract made by her 
before marriage she can plead her coverture in abatement only ; when she 
is sued alone upon a contract made during coverture she may plead her 
couverture In abatement or in bar. If a marred woman sues alone in an 
action in which she inight join with her husband, her coverture can only be 
pleaded im abatement ; ifthe action is one im which she could not joi with her 
husband, her coverture may be pleaded cither m abatement or im bar. (See 
“flusband and Wife,” anteyp. 171 (a); “ Abatement,” ante, py. 478 (a), (6).) 
The defence of coverture must be specially pleaded (r. 8, T.T. 1853 5; AMoes 
v. Smith, 1 M.& G. 232); when pleaded in bar it is an issuable plea. (Lurch 
v. Leake, 7M. & G. 377.) A married woman cannot appoint an attorney, 
and therefore must plead in person. (See ante, p. 6.) 

A woman whose husband is ereilifer mortucs, as while he is under sen- 
tence of transportation (Carrol v. Blencow, + Esp. 27; see Aa p. Franks, 
7 Bing. 762), 1s competent to contract, and this may form the matter of a 
replication. But a repleation that the husband was an alien, living abroad, 
and that the plaintiff contracted with the defendant us a single woman, was 
held insufficsent. OS¢retfon v. Busnach, 1 Bing. N.C. 1395 and see Barden 
\. Hererbery, 2M.& W. 61.) So also that the husband is an ahen enemy. 
(De Wahl v. Braune, 1 H. & N. 78, 25 L. J. Ex. 3135 see Derry v. 
Duchess of Mazarine, 1 L. Raym. 147; Salk. 646.) A replication that the 
husband became bankrupt and ubsconded and resided abroad was held bad. 
(Hilliamsoa v. Dates, 9 Bing. 202; and see Marsh vy, Hutchinson, 2 B. 
& P. 226.) 

As to the effect of the marriage of the plaintiff or defendant pending the 
action, see the C. L. P. Act, 1852, 8. 141, cited ante, p. 473; 1 Day's C. 
L. Procedure Acts, 3rd ed. 12z. 
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ILLEGALITY (a). . 





That a Bond was given for Immoral Cohabitation (6). 


That the said bond was executed and delivered by the defendant 
to the plaintiff in consideration of the plaintiff then agreeing with 
the defendant unlawfully and immorally to cohabit and to commit 
fornication with the defendant. 

A like plea: Walker v. Perkins, 1 W. Bl. 517. 


As to the position of a married woman, after obtaining a judicial separa- 
tion, or an order for the protection of her property under the Divorce and 
Matrimonial Causes Act, 20 & 21 Vict. c. 85, see ss. 21, 25, 26; cited ante, 
p. 173. These sections would afford matter for replication to the plea of 
coverture, if a separation or order has been obtained under them. 


(a) No action can be brought on a promise to do an illegal act, or to do 
an act with an illegal object. (Gas Light Co. v. Turner, 5 Bing. N. C. 666, 
675.) And no action can be brought on a promise made for an illegal con- 
sideration, or on a promise made for a consideration consisting of several 
parts, some of which are illegal. (Scott v. Gillmore, 3 Taunt. 226; Newman 
v. Newman, 4M. &S. 66; Waite v. Jones, 1 Bing. N.C. 662; Shackell v. 
Roster, 2 Bing. N.C. 634; Higgins v. Litt, 4 Ex. 312; Hill v. Fox, 4 H. 
& N. 359; see Leake on ‘Contracts, p. 376.) 

The defence of illegality in the contract must be specially pleaded (r. 8, 
T. T. 1853) ; and the objection cannot be raised upon the evidence under 
the general issue (Putts v. Sparrow, 1 Bing. N.C. 594; Martin v. Sinith, 
4 Bing. N.C. 436), even where it transpires on the plaintiff’s own evidence. 
(Fenwick vy. Laycock, 1 Q. B. 414.) 

It is not sufficient to plead generally that the contract was illegal, but the 
particular fucts must be stated from which the illegality, as matter of law, 
urises. (Ransfurd v. Copeland, 6 A. & E. 482; Grizewood v. Blane, 11 
C. B. 538.) 

If, however, the facts already upon the pleadings are sufficient to show 
the legality, the objection may be raised by demurrer, (/¢caz v. Vicholls, 
2 C. B. 501.) 

Money paid at the defendant's request in execution of an illegal purpose, 
and money lent to the defendant to carry out an iegal purpose, cannot be 
recovered, (Mortimer v. Gell, 4 C. B. 513; Cannan vy. Bryce, 3B. & Ald. 
VW; M*Atanell v. Robinson, 3 M. & W. 434; and see ante, pp. 42, 44.) 

Ifa count is added upon an account stated respecting the same debt, the 
defence of illegality must be also pleaded to that count, which may be done 
by identifying the debt in the manner given ante, p. 48-4; and see “ Bills 
of Exchange, ante, p. 530. 

(b) A bond given to provide for a woman after past illicit cohabitation is 
valid. (Nye v. Moseley, 6B. & C.133.) A simple contract made under the 
Rime Circumstances is void for want of consideration. (Binaington v. Wallis, 
4B. & Ald. 650; Beaumont v. Reere, 8 Q. B. 483.) The mere support of 
an illegitimate child by the mother (she being bound by the Poor Laws to 
do so) is no consideration for a promise to pay for its maintenance (Crow- 
hurst v. Larerack, & Ex. 208); but an undertaking on her part to maintain 
the child without any recourse to the father, or to supply something beyond 
mere support, forms a valid consideration. (Smith v. Roche, 6 OC. B. N.S. 
223; 28 L.Jd.C. P. 237; and see Follit v. Koetzow, 2 E. & E. 730; 29 
L. J. M. 128.) 
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Plea of Illegality. to an Action on a Deed of Separation, in- 
providing for Future Separation (a). 


That the said J. A. at the time of the making of the alleged deed 
was and still is the wife of the defendant, and the defendant and the 
said J. A. were then cohabiting as man and wife ; and the said deed 
was made and executed by the defendant for an illegal purpose then 
agreed upon by and between the pienu and the defendant, with 
the privity and consent of the said J. K., that is to say, in order to 
provide a separate maintenance for the said J. X. in case she should 
thereafter live separate from the defendant and cease to cohabit with 
him as aforesaid ; and the defendant aceordingly covenanted with the 
plaintiffs as alleged as trustees for the said J. X. and not otherwise, 
and the said annual sum of £ was so covenanted to be paid b 
the defendant as alleged for such illegal purpose, and as suc 
separate maintenance as aforesaid for the sole use and benefit of the 
said J. A. in the event of her thereafter living separate and apart 
from the defendant and ceasing to cohabit with him as aforesaid, 
and upon and for no other cause or consideration. 





Plea that the Debt was for Spirits sold in quantities of less value 
than Twenty Shillings. (24 Geo. I, c. W, s.1; 25 & 26 Vict. 
c. 38.) 

That the alleged debt was contracted for and on account of spiri- 
tuous Jiquors sold and delivered at divers times by the plaintiff to 
the defendant, and not otherwise, and no part of the alleged debt 
was really and bond fide contracted at any one time, or for such 
liquors delivered at any one time, to the amount of twenty shillings 
or upwards, and no part of such liquors was sold to be consumed 
elsewhere than on aie premises wets sold, and delivered at the 
residence of the purchaser thereof in quantities not less at any 
one time than a reputed quart. 

J like plea: Hughes v. Done, 1Q. B. 294; and as to this defence 
to actions on bills and notes, see Scott v. Gillmore, 3 Taunt. 226 ; 
Croolshank v. Rose, 5 C. & P. 19; 1M. & Rob. 100. 


Plea that a bill or note was given for an illegal consideration : see 


Bills of Earchange,” ante, p. 530. 


Pleas of Illeqality in the Contract itself :— 
Pleas, to action ou contracts for the sale of goods, that they were 


(2) A deed made to provide for the future separation of husband and 
wife js illegal. (ffindley v. Marquis of Westmeath, 6 B. & C. 200.) Buta 
deed made uponan actual separation providing for the mghts and linbilities 
of hushand and wife@ living separately is not illegal. (Jones v. Waite, 4M, 
& G.1M1OL, Jee v. Thurlow, 2B. & C. 517; and see Wilson vy. Wilson, 5 
H.L. 0.40; 23 Ld. C.697.) A subsequent divorce is no defence to an ac- 
tion upon such deed. (Goaslin v. Clark, 12 C. B. N.S. 682; JIL. J.C. P. 
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sold by illegal weights and measures, contrary to the statutes 5 Geo. 
IV, 0.74, andi & 6 Will. IV, c. 63: Jones v. Giles, 10 Ex. 119; 
11 Ex. 393; Rosseter v. Cahimann, 8 Ex. 361; Hughes v. Hum- 
pherys, 3K. & B. 954. [See “ the Metric Weights and Measures Act, 
1864,” 27 & 28 Vict. c. 117, legalizing the use of the metric system 
of weights and measures, and giving in the schedule that system in 
terms of weights and measures in present use. | 

Plea that the goods sold were coals, and that the plaintiff did not 
deliver with the cvals a ticket of the quantities as required by a local 
Act: Cundell vy. Dawson, 4 C. B. 376. 

Plea, that the goods sold were ercisable liquors sold by retail to 
be consumed on the plaintiff’s premises, which were unlicensed, under 
9 Geo. IV, ¢. 61. 8s. 18: Hamilton v. Grainger, 5 H. & N. 40. 

Plea, to an action for money lent, that it was lent by the plaintiff 
as a pawnhroker upon the security of goods, and no note was given 
ander the Pawnbrokers Act, 39 & 40 Geo. ITT, c. 99, 5.6: Atten- 
borough v. Loudon, 8 Ex. 661. [Zhe contract being void, the lien on 
the goods is void also, Fergusson v. Norman, 5 Bing. N.C. 76.) 

Plea, bya licensed dealer in game, that the contract was void under 
the 1 & 2 Will. IV, c. 32: Porritt v. Baker, 10 Ex. 759.4 

Plea, toan action for work done, thatit was done under an illegal 
contract lo build a house in violation of the provisions of the Metro- 
politan Building Act, 1855, 18 § 19 Vict.c. 122: Stevens v. Gour- 


Bay 


ley,7 C. BLN. 38.99; 29L.5.C. P. 1. 


Pleas that the Plaintiff was not legally qualified to Contract :— 


Plea, to an actin for work done as a surgeon, that the plaintiff 
had not been duly crumined and approved as required by 3 Hen. 
TIL, el: D Adhere v. Jones, 26 L. J. EX. 795 and sec" The Medi- 
ca Aet,” 21 § 22 Viet. ¢. 90, ss. 81, 323 ante, p. 16. 

Plea, to a count for work done by the plaintiff as a convey- 
aneer, that he was not certificated, and the work was done cun- 
trary todl Geo. ELL, ¢. 98> Laylor v. Crowland Gas Cu., 10 Ex. 
293. 

Plea, to an action for work, that tt was done by the plaintiff as a 
broker within the City of London aad that he was not duly licensed : 
Cope v. Rowlands, 2M. & W.VA: Wilford ve Hughes, 16 M. & 
W174: and see Braker,” ante, pp. 118. 516. 

Plea that work was done by the plaintiffas an appraiser, and that 
he was not duly licensed: Palk v. Force, 12 Q. B. 666. 

Plea, to an action hy the pubhe officer ofa banking partnership, 
that the partnership was formed for the purpose of banking illegally 
contrary to the Bank Charter Act, 3 yk Well. TV, 0. 98: Ransford 
v. Copeland, 6 A. & FE. 482. 

Flea, to an action for the price of tobacco sold, that the plaintiff 
was a manufacturer of and dealer in tobacco within the statute 6 
Geo. LV 0. 81, and was not licensed: Smith v. Mawhood, 14 M. & 
W. 452; and see Johnson v. Hudson, 11 Kast, 180. 

Plea, to an action for the price of printing, that the plaintiff's 
printing-press was not dul i, registered as required by statute: Day 
v. ddemming, 9 W. BR. Q. B. 703. 
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Pleas that the Contracts were made for Illegal Purposes :— 


Plea, to an action for goods sold, that they were sold for the pur- 
ag of being consumed in a brothel: Hamilton v. Grainger, 5H. & 

. 40 [and see, as to this defence, Bowry v. Bennet, 1 Camp. 348 ; 
Lloyd v. Johnson, 1 B. & P. 340; as to the rent of premises let for 
a brothel, see Appleton v. Campbell, 2 C. & P. 3477. 

Plea, to an action for the hire of govds, that they were let to the 
defendant to be used by her in her trade as a prostitute, to the know- 
ledge of the plaintiff: Pearce v. Brooks, L. KR. 1 Ex. 213; 35 L. J. 
Ex. 134. 

Plea, to an action for use and occupation, that the premises were 
let for the purpose of hetng used asa nuisance forbidden by a local 
Act: Flight v. Clarke, 13 M. & W. 155. 

Plea, to an action of covenant for rent, that the premises were let 
for the purpose of being used in a trade forbidden by statute: Gas 
Light Co. v. Turner, 5 Bing. N.C. 666. 

Plea, to an action ona guarantee fur rent, that the premises were 
let to the tenant for the purpose of enabling him to retail exeisable 
liquors without a licence: Ritchie vy. Smith, 6 C. B. 462. 

Plea to an aetion upon an agreement to yive dramatic representa- 
tions at the plaintiff's theatre, that the theatre was not licensed under 
1W Geo. TI, ¢. 28: Levy v. Yates, 8 A. & FE. 129. 

Plea to action of covenant for payment of money, that the money 
was the purchase money of land sold tu the defendant for the purpose 
ot heiag sold hy lottery: Bridges v. Fisher, 3 E. & B. 642; 23 L. J. 
Q. B. 276; as tu lotteries, see ante, p. 591. 


Plea to an action on a bond, that the condition of the hond was 
atl, as constituting a combination by mill-owners not to employ 
workmen except on certain terms, and so in restraint of trade: Lhil- 


tunv. Eckersley, 6 EL & B.A; 25 L. J. Q. B. 199. 


Special replication to a plea of set-off in an action for wark and 
labour, that the set-off consisted of qoods delivered in payment of 
wages contrary to the Truck Act, 1 § 2 Will, LV, 0. 3870: BReley v. 
Warden, 2 Ex. 50; Cutts vo Ward, L. Ro 2 Q. B. 357; 36 L. J. 
Q). Bo 161; and see as to the Track Act, Chawacr ve Cummings, 8 
(). B. 3811; dreher ve. James, 2B. & 8S. 61; 3) DL. J. QQ. B. 153; 
Ingram v. Barnes, 7 EL & BL 115; 26. J. Q. BL 82; Sleeman v. 
Barrett, 2H. & C. O34; 33 L. J. Ex. 153. 

Alike replication to a plea of accord and satisfaction by the de 
Grery of goods: Sharmany. Sanders, 13 C. B. 166; and see Ingram 
v. Barnes, 7 ELA BL 115; 26 L. J. Q. B. 82, 319, 


“as that the alleged contract was made in consideration of com- 
‘sing a prosecution for an offence: Keir ve Leeman, 6 Q. B. 
0(). B. 371; Fira: vo Meholls, 2 C. B. 501; see Collins v. 
lantern, 1 Smith's L. C. 6th ed. 325; Williams v. Bayley, L. R. 
1H. L. 200; 34 L. 0. C. 717. 
Plea that deht sued for was due in consideration of compromising 
an election petition: Coppuck vy. Bower, 4 M. & W. 361. 
Plea tu an action on a promissory note that it was made in conside- 
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ration of plaintiff forbearing to prosecute the defendant on a charge of 


pas money by fulse pretences: Clubb v. Hutson, 18 C. B. N.S. 


Plea that a bond was given to secure money paid to induce an 
officer in the East India Company’s service to resign his commission, 


es to 49 Geo. ILL, c. 126, s.4: Graeme v. Wroughton, 11 Ex. 


Other pleas on the ground of illegality: see “‘ Bankruptcy,” ante, 
p.- 517; “ Company,” ante, p. 561; “ Gaming,” ante, p. 588 ; ‘“ In- 
surance,” post, p. 615 ; ‘* Maintenance,” post, p. 646; “ Stockjobbing,” 
post, p. G91; “ Sunday Trading,” post, p. 692. 


INDEMNITIES. 





General Issue (a). 
Non assumpsit,” ante, p. 465; ‘‘ Non est factum,” ante, p. 467. 


Plea denying that the Plaintiff was Damnified (6). 


That the plaintiff was not damnified [or as the case may be, tra- 
versing the allegation in the declaration in terms] as alleged. 


(a) In actions upon contracts of indemnity the contract 1s denied by the 
plea of non assumpsit or non est factum, according as it is a simple contract 
or a contract under seal. Any of the above pleas may also be used when 
applicable. If the claim is framed in the general form of tle indebitatus 
count for money paid (see ante, p. 175), the general issue, never indebted, 
denies both the contract and the payment of money under it. 

Notice of the damnification is not a condition precedent in the contract 
of indemnity, and a plea that the defendant had no notice would be bad 
unless such notice was expressly stipulated for in the contract (Cutler v. 
Southern, 1 Wins. Saund.115; Duffield v. Scott, 3 T. R. 37-4; and see “ Gua- 
rantee,” ante, p. 502; “ Insurance,” post, p. 611); but the effect of notice 
of a claim or action may be to give the indemnifsing party the opportunity 
of resisting it, and of estopping him from afterwards saving that it was not 
payable. (Duffield v. Scott, supra; Jones y. Williams, 7 M. & W. 493.) 

A set-off cunnot be pleaded to an action on a contract of indemnity, 
where the claim. is for unliquidated damages. (Atfirooll v. Altwooll, 2 E. 
& B. 23; and see “ Set-off,” post.) But where the claim under the indem- 
nity is for money paid, or partly for money paid and partly for unliquidated 
damages, as on a special count by an accommodation acceptor for the 
amount of the bill which he has been compelled to pay, and also for costs 
and expenacs incurred, the defendant may plead a set-off as to so much of 
the count as relates to the money paid, though he cannot plead such a plea 
to the residue or to the whole declaration. (Zlardcastle v. Netherwood, 5 
B. & Ald. 93; Crampton v. Walker, 30 L. J. Q. B. 19; Brown v. Tibbits, 
11 C¢. B. N.S. 855; 31 L. Jd. C. P. 206.) 

(b) Where the declaration alleges generally that the plaintiff was damni- 
fied, this general form of plea is applicable; but where the declaration alleges 
specifically the particulars of the damage, the plea should traverse the par- 
ticular statements of damage. (See 1 Was. Saund. 117.) ; 

D2 
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A general Plea of Non Damnificatus to an Indemnity Bond setting 
out the Condition. 


That the said bond was and is subject to a condition to make void 
the same if [here set out the condition]; and the plaintiff has not at 
any time since the making of the said bond and condition been in any 
wise damnified through or by means of any cause or thing in the 
said condition mentioned. [Jf the condition is set out in the decla- 
ration and breaches alleged, the plea must traverse the loss or damage, 
as alleged in the declaration, in terms. As tu pleading performance 
to bonds, sce ‘* Bonds,” ante, p. 545. ] 


Plea that the Plaintiff was Damnified by his own Default. 


That the plaintiff was damnified as alleged of his own wrong and 
by and through his own means and default. 

Like pleas: White v. Ansdell, 1M. & W. 348; see Warre v. Cal- 
vert, 7 A. & E. 143, 155. 


Plea that the Defendant did indemnify the Plaintiff. 


That he did indemnify and save harmless the plaintiff from the 
said loss and damage {or hability, ay the cave may be, traversing in 
terms the breach alleged}. 

wl like plea: Cutler v. Southern, 1 Wms. Saund. 115, and see Ib. 


n. (1). 


Inrancy (a). 


(a) The defence of infancy must be specinily pleaded (nr. & T. 'T. 1853 ; 

ante, p. 437). Tt is an issuable plea (see Delafield ve Tanner, 5 Taunt. 856 ; 
ante, p. 441). The plea is available in actions founded on contracts, although 
the declaration is framed as upon a wrong, as in the case of breaches of duty 
arising out of contracts (see aafe, p. 2735.5 but at cannot be pleaded to 
actions brought for wrongs independent of contract. (Jeunings WoRanTaTTB 
T. R.339; and see Buruard \. Haggis, AC. BONDS. 45, 32. EC. Pi 
189.) It seems that an action at low will not lie agamet a person for fraudu- 
lently representing honuself of full age, and therebs inducing the plaintif to 
contract with him. (Price vy. Hewett, 8 Ex. 116; and see Licerpool Adelphi 
Loan Ass. v. Fairhurst, 9 x. (225 Wright y. Leonard, VAC. BL N.S. 258; 
30 L. J.C. P2365; ante, p. 389.) The person guilty of such musrepre- 
sentation would be held to his contract in equity (Ar p. Carty Joint-Stock 
Banking Ass. 3 De G. & J. 63; 27 Ld. 1B. 88; Nelson v. Stocker, 28 
L. J.C. 760); but in an action brought upon the contract, the nisrepre- 
sentation i not a good repheation upon equitable grounds to a plea of in- 
faney. (Bartlett vy. Wells, 1 B. & S. 836; 31 L. J. Q. B. 57; aate, p. 
567.) 
The plaintiff maf take issue on the plea of infancy, or may reply that 
the defendant ratified the promise after he became of full age ; or, to so much 
of his clann us relates to necessaries, the plaintuf may reply that they were 
eats suitable to the degree and condition of the infant, as in the above 
urlpDs. 
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Plea of the Infancy of the Defendant at the Time of the alleged 


Contract. 


[If the defendant is an infant at the time of pleading, commence 
with the form, ante, p.449.] That at the time of making the alleged 
promise [or agreement, or of the acceptance of the said bill, 07, to an 
indebitatus count, of contracting the alleged debt] he was an infant 
within the age of twenty-one years. 


Plea to an action on a bill, stating specially that defendant ac- 
cepted the bill when an infant in blank, and plaintiff filled up the 
bill with a date after his coming of age, which he did not ratify: 
Harrison v. Cotgreave, 4 C. B. 562. 


Plea in an action for calls against the holder of shares in a com- 
pany, that defendant was an infant at the time of acquiring the 
shares, and repudiated the shares within a reasonable time after 
coming of age (a): Cork and Bandon Ry. Co. v. Cazenove, 10 Q. B. 
935 ; North-Western Ry. Co. v. MW Michael, 6 Ex. 114; Dublin and 
Wicklow Ry. Co. v. Black, 8 Ex. 181. 

A like plea, stating that the defendant repudiated the shares 
during his minority, and gave notice that he held them at the 
a s disposal: Newry and Eunishillen Ry. Co. v. Coombe, 3 

£x. 505. 


Replication toa Plea of Infancy, that the Defendant ratified the 
Promise after he became of Age (b). 

That the defendant, after he attained his full age of twenty-one 
years and before action, by a writing made and signed by him, rati- 
fied and confirmed the said promise [o- agreement, or acceptance, 
or contract, or debt, as the case may be: in the declaration men- 
tioned. 


(a) When a person i sued upon obligations arising out of property 
Which he has become possessed of under a contract, as shares m a com- 
pany, he cannot avoid the obligation by the simple plea that he was an 
infant af the time of acquiring the property, but must further plead that 
within a reasonable ime in that behalf after commy of age he repudiated 
the contract on that ground, and disclaimed the property. (See the cases 
above cited ) 

(4) By the 9 Geo. TV. ¢. 11, =.5, “No action shall be maintained whereby 
to charge any person upon any promise made after full age to pay any debt 
contracted durmg infaney, or upon any ratification after full age of any pro- 
mise or simple contract made during infancy, uiessguch promise or ratifi- 
eation shall be made by some writing signed by the party to be charged 
therewith?’ The Mercantile Law Amendment Act, 1856, 19 & 20 Vict. 
ce. 97, 8. 18, has not tuken away the necessity of the ratification being signed 
by the defendant himself, although it has done so as to eases within the 
Statute of Limitations. (See “ Linifations,” post, p. 6413) The ratification 
must be made before action. (Thornton v. Hillingworth, 2B. & C. 824.) 
It may be made conditionally, in which ease the plaintiff must show that 
the condition is satisfied. (Co/e v. Sarby, 3 Esp. 160; and see post, p. 
642.) 
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Replication that the Debt sued for was incurred for Necessaries 
: supplied to the Defendant (a). 


(If the plea is pleaded to other claims besides claims for goods 
sold and delivered and work done and materials provided, and 
money paid, limit the replication thus : the plaintiff as to so much of 
the said plea as relates to the goods sold and delivered, and work 
done and materials provided, and money paid in the declaration 
mentioned, says, | that at the times of the contracting of the said 
debts respectively, the said goods, work and materials were neces- 
saries suitable to the then degree, estate and condition of the defen- 
dant, and the said money waa so paid by the plaintiff in the purchase 
of necessaries suitable to the then degree, estate and condition of 
the defendant. 


Insanity (b). 





Plea that the Defendant wus Insane at the time of Contracting. 


That at the time when the defendant made the alleged promise 
[or agreement, or accepted the said bill, 07 executed the alleged 
deed, or, tu an indebitatus count, contracted the alleged debt] he was 
of unsound mind, and thereby incapable of making [or accepting, 
or executing, o” contracting] or understanding the same, as the 
plaintiff then well knew. 


(a) This replication must be contined to such parts of the claim as are 
for necessaries ; as to the residue, and as to such causes of action as do not 
admit of the replication, as, for example, accounts stated, the plamtif should 
take issue on the infancy, reply a ratification, or enter a aofle prosequi. 
(See post, p.657; and see Wharton v. Mackenzie, 5 Q. B. 606.) As to 
what are necesgaarics, see, Chitty on Contracts, 8th ed. p. 138; Leake on 
Contracts, p. 232: Rosege, Ev. 11th ed. 390; Ryder v. Womigrell, TAR. 
3°Ex 90; 37 LJ. Ex. 3. An infant cannot be charged upon an account 
stated even for necessames (Trueman y. Hurst, 1 J. R. 40; Ingledew v. 
Douglas, 2 Stark. 36); but he may ratify an account stated after he becomes 
of age. (Williams v. Moor, 11 M. & W. 256.) 0 Money lent is not a neces: 
sary at law, but if spent in necessaries may be a debt in equity. (Marlow v. 
Pitfield, 1 P. Wms. 558.) , 

An imfant may acknowledge a debt for necessaries, so as to take it out 
of the Statute of Limitations. (Welling v. Smith, 4 &. & B. 180.) 


(L) The insanity of the defendant at the time of contracting, where it was 
such as to incapacitate him from contracting to the knowledge of the plain- 
tiff} isa defence. (Larter v. Furl of Portsmouth, 5B & C.170; Sentaace vy, 
Poole, 3 C.& P.1, Dane v. Airkwall, 8 C. & P.679, Molton v. Camrour, 
2 Ex. 487; 4 Fx.17; and see Elliott v. Ince, 7 De GM. & G. ATH; 26 
L. J.C. 821.) The plea is then equivalent to a plea of fraud; it must be 
apecially pleaded. (R.8, T.T. 1853; ante, p. 437; Iarrison v. Richardson, 
1 M. & Rob. 504.” 

In an action by the indorsee against the maker of a promissory note, leave 
was granted to plead that the indorser was a lunatic at the time of the in- 
dorsement. (Aleuck v. Alenek, 3 M. & G. 268; see ante, p. 522.) 

Of a similar nature is the defence that the defendant was drunk when he 
contracted. (See “ Drunkenness,” ante, p. 565.) 
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A replication to the same effect, and rejoinder that the defendant 
did not know that the plaintiff was of unsound mind, and, that the 
contract was maide in good fuith: Beavan v. M‘ Donnell, 9 Ex. 309; 
10 Ex. 184. [This might be shown under a joinder of issue. | 


Replication that the debt was for necessaries supplied to the de- 
fendant: Read v. Legurd, 6 Ex. 637; see Wentworth v. Tubb, 1 
Y¥. & C.C.C.171; and sce ante, p. 606. 


Replication to a plea of the Statute of Limitations that the plain- 
tiff was non compos mentis at the time of the arcruing of the cause of 
action: Tarbuck v. Bispham, 2 M. & W.2; and see post, p. 641. 
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Plea of the Defendant's Discharge by an Order of Adjudication 
under the Insolvent Act. (1 & 2 Vict. c. 110, s. 91 (b).) 


That he was duly discharged, according to the statute passed in 
the second year of the reign of Queen Victoria for amending the 


(a) By the Bankruptey Act, 1861, ss. 19, 20, the jurisdiction in insol- 
vency is abolished, except as to pending proceedings. The forms here given 
may still be necessary in some cases, and therefore are retained. 

(b) The statute 1 & 2 Vict. ec. 110, s. 91, enacts, that after any person 
shall have become entitled to the benefit of that Act by such adjudication as 
therein provided, if any action shall be brought against such person, his 
heirs, executors or administrators, for any debt or sum of money with re- 
spect tu which such person shall have become so entitled, or upon any new 
contract or security for payment thereof, or upon any judgment obtained 
against such person for the same, it shall be lawful for such person, his heirs, 
executors or administrators, to plead generally that such person was duly 
discharged according to that Act by the order of adjudication made in that 
behalf, and that such order remains in force, without pleading any other 
matter specially ; whereto the plaintiff may reply generally, and deny the 
matters pleaded as aforesaid, or reply any other matter or thing which may 
show the defendant not to be entitled to the benefit of that Act, or that such 
person was not duly discharged according to the provisions thereof, in the 
same manner as the plaintif might have replied in case the defendant had 
pleaded that Act and a discharge by virtue thereof specially. 

This defence must be pleaded specially. (Bircham v. Creighton, 10 Bing. 
11.) It may be pleaded as matter arising after the commencement of the 
action (Lockwood v. Salter, 5 B.& Ad. 303); orasa plea puis darrein can- 
tinuance. ‘The replication may take issue on the plea. 

This general form of plea may also be pleaded to an action brought on any 
new contract or security for the payment of the debt, aud whether such se- 
curity was given before or after the order of adjudication. (Payne v. Morton, 
8 W.R. Ex. 45.) Ifthe action is brought on a bill or note given for the 
debt at the suit of a subsequent indoraee, the plea should go on to show that 
the bill or note was invalid in the hands of the plaintiff by averring that he 
took it without value, or when overdue, or with notice. (See Goldsmid vy. 
Hampton, 5 Cc. BLN.S. 94, 27 L. 3. C. P. 286.) 

Where a bill ia accepted by the defendant partly for a debt. discharged 
under the Act, aud partly for a new debt, the above plea must be pleaded to 
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laws for the relief of insolvent debtors in England, from the alleged 
debts and causes of action by an order of adjudication duly made in 
that behalf by the Court for the relief of insolvent debtors in Eng- 
land, which order still remains in force. 


A special plea setting out the proceedings and alleging that the 
defendant was discharged under the Insolvent Act, and that the 
plaintiff’s debt was omitted tn the schedule with the consent and by 
the procurement of the plaintiff: Stracy v. Blake, 1M. & W. 168. 


Plea of the Defendant's Discharge under the Insolvent Acts by an 
Order made in the County Court. (1 dy 2 Viet. «110, 8.91, and 
10 § 11 Veet. ec. 102, s. 10.) 


That he was duly discharged. according to the statute passed in 
the second year of the reign of Queen Victoria for amending the 
laws for the rehef of insolvent debtors in’ England and other the 
statutes in forve for the relief of insolvent debtors in) Teneland, 
from the alleged debts and causes of action by an order of adjudi- 
cation duly made in that behalf by the county court of w holden 
at .then having jurisdiction in the premises, which order still 
remains in force. 

Like pleas: Finney v. Cecil, 1 C. BLN. S.117 5; Emery v. Clark, 
2C. BL N.S. 582. 








Plea of the Insolvency of the Phantiffi and the vestina of his Fistate 
tn the Assignee by Order of the Lasulvent: Court. (1 § 2 Vet. e. 
110, ss. 37, 45 (a).) 


That after the accruing of the alleged debts and causes of action, 
the plaintiff being a prisoner im actual custody within the walls of 
the prison of in Hngland, within the meaning of the statutes In 
force for the relief of insolvent debtors in Esngland, duly petitioned 
the Court tor the Relief of Insolvent Debtors in’ England for jis 
discharge from such custody as aforesaid. according to the provisions 
of the said statutes; and thereupon such proceedings were had in 
the matter of the said petition that afterwards the said Court or- 
dered that all the real and personal estate and effects of the plaintifl, 
both within this realm and abroad, except the wearing apparel, 
bedding, and other such necessaries of the planwtiff and Jus famiay, 
and the working tools and implements of the plaintil not exceed- 
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part only. (Sheerman v. Thompson, V1 A.& Te. 1027, where see form of plea ; 
and see Collias v. Benton, 2 M.A Ge. 861) Phe plea is good where the se- 
curity is for the old debt, although on an additional consideration, (Arans 
vy. Hilliems, 1 CLA M. 30) 

(a) Wfthe debt sued for has accrued due after the vesting order and be- 
fore the final cisecharge, the plea should state that the assignee has interfered 
and ¢lanns the debt, odberwise the plamtif is entitled to sue for at. (Jack. 
sony. Burnham, $ Ex. 173; Stanton vy. Collier, 3 V0 & B. 274.) 

The C. L. P. Act, 1852, 8. 142, cited ante, “ Bankruptcy,” p. 507, giving 
the assignees an option to continue the action, applies only to actions com- 
menced before the solvency. (Stanton v. Collier, supra.) 
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ing in the whole the value of twenty pounds, and all the future 
estate, right, title, interest, and trust of the plaintiff in os to any 
real and personal estate and effects within this realm or abroad 
which the plaintiff might purchase, or which might revert, deseend, 
be devised, or bequeathed or come to him before he should become 
entitled to his final discharge in pursuance of the said statutes ac- 
cording to the adjudication made in that behalf, and all debts due 
and growing due to the plaintiff before such discharge as aforesaid 
should be vested in the provisional assignee for the time being of 
the estates and effects of insolvent debtors in England; and by 
virtue of the said order and of the said statutes, and all things ne- 
cessary in that behalf having happened and been done, the alleged 
debts and causes of action became and were vested in the said as- 
signee as aforesaid. 

Like pleas: Tucker v. Webster, 10 M. & W. 371; Sprye v. Por- 
ter, 7 KE. & B. 58; 261. J.Q. B. 64; Kernot v. Pittis, 2 EH. & B. 
A4OG; Nernot v. Cattlin, 2. & B. 790; Jackson v. Burnham, 8 Ex. 
173; Stanton v. Collier, 3 EK. & B. 274. 


Plea. in an action bythe indorsee of a note against the maker, that 
before the indorsement the indorser petitioned the Insolvent Court, 
and by a vesting order all his property was vested in the assignee : 
Grange v. Trickett, 21. & B. 395. 

Replication, loa plea of the plaintiff’s insolvency, that the plain- 
UP had preniously aussiqued the debt toa third party with notice to 
the defendant, and that he now sues only as trustee: D' Arnay v. 
Chesneau, 13 M. A W. 706; Baek ve. Lee, 1 A. & E. 804; and see 
Tibbits ve George. 5 ALK W107; Smith ve Heating, 6 C. B. 136 ; 
© Bankruptcy.” ante, p. b45 (a). 


Plea uf the Defendant's Petition and Final Order for Protection 
under the Protection Acts. (5 y 6 Viet. ec. 116. 8. 10; and see 7 
Ao8 Viet. ¢. 96. 8. 22, aad WO gy LL Vret. e. 102, 8. 4 (0).) 


That after the accruing of the alleged debts and causes of action 
a petition for the protection of the defendant from process was duly, 
and according to the form of the statutes in that case made and 
provided, presented by the defendant to the Court for the Relief 


(a) The replication uny deny the plea by taking issue. A replication, 
that the plamtilh sued by permission of the assignees and on their behalf, 
was held bad. (Aieann ve. Sufton, 1O A. & EF. 623.) 

A replication that after the vesting order the plaintiffs petition was dis- 
missed was held bad for not showing that this was done before the com- 
mencement of the suit. (Vorstun v. Fether, 14M. & W.851.) So alsoa 
replication, that the plaintiff was subsequently discharged by the consent of 
his detaining creditors, was held a bad replication, beenuse such discharge 
does not revest the property without an order from the Court. (Grange v. 
Trickett, 2B. & BL 399; Aernot v. Pittis, 2. & B. 406.) 

(6) The 5 & 6 Viet. ¢. 116. 8. 10, provides “that if any suit or action is 
brought against any petitioner for or in respect of uny debt contracted be- 
fore the date of filing his petition, if shall be a sufficient plea in bar of the 
said suit or action that such petition was duly presented, and a final order 
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of Insolvent Debtors in England [or, to the county court of ; 
then having jurisdiction in the matter of the said petition]; and a 
final order for protection and distribution was duly made in the 
matter of the said petition by a commissioner [or the judge] of the 
said Court duly authorized in that behalf; and the alleged debts 
and causes of action were inserted with all the necessary parti- 
culars respecting the same in the schedule of the defendant’s 
debts annexed to the said petition, according to the provisions of 
the said statutes. 

Like pleas: Cook v. ITenson, 1 C. B. 908; Tyler v. Shinton, 8 
Q. B. 610; Jacobs v. Hyde, 2 Ex. 608; Platel v. Bevill, 2 Ex. 511; 
Nash v. Brown, 18 L. J.C. P. 62; Lewis v. Harris, 11 Q. B. 724; 
Laurie v. Bendall, 12 Q. B. 634; Kemp v. Hurry, 11 Ex. 47; 
Martin v. Aldrich, 11 C. BL N.S. 599. 

A like plea, stating that the debts were omitted from the schedule 
with the consent of the plaintiff: Wilkin v. Manning, 9 Ex. 575. 


Plea of the plaintiff's petition under the Protection .1cts, and the 
vesting of his estates und credits in his assignees (5 & 6 Vict. e. 116 
8.17; 7 & 8 Viet. c. 90,8. 4): Sayer v. Dufaur, 11 Q. B. 325. 
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for protection and distmbution made by a commissioner daly authorized, 
whereof the production of the order signed by the commissioner, with proof 
of his handwriting, shall be sufficient evidence.” 

The final order under 7 & 8 Vict. ¢. 96, 3. 22, has the same effeet in bar- 
ring actions as that under the o A 6 Vict. c. 116, 3.10, although the former 
in terms gives protection to the person only. (Plated y. Berul, 2 Ex. 511; 
Phillips v. Pickford, 19 L.d.C. P2171: 1 ZL. M. & P. 136, overruling 
Toomer v. Gingell, 3 C. B. 322.) The jurisdiction of the Court of Bank- 
ruptes to grant orders for protection from process to insolvent debtors, 
as established by the statutes 5 & 6 Vict. c 116, and 7 A.8 Vict. ¢. 96, 
was transferred to the Court for the Relief of Insolvent Debtors in Eng- 
land and to the county courty by 10 & 11 Viet. e. doz, 8. 4. A plea 
not strictly following the words of the section, nor setting out the proveed- 
ings in full, was formerly held bad. (Leaf v. Robsan, 13 M. & W. 651; 
Gillan ¥. Deore, 3.13.& L. 412.) A plea was held bad on general demurrer 
for not atuting that the debt sued for was inserted m the defendant's sehedule. 
(Phillips vo Pickford, 1 L. MO & P2136; 19 Lid. C. bP. 1715 emp v. 
Hurry, 11 Ex. 47) The replication may deny this, together with the other 
matters in the plea, by taking issue. 


(a) By the “ Policies of Marine Assurance Act, 1868,” s. 1, Whenever 
a policy of Insurance on any ship, or on any goods in any ship, or on any 
freight, has been assigned, so as to pass the beneficial interest in such polic 
to any person entitled to the property thereby insured, the assignee of mach 
policy shall be entitled to sue thereon in his own name; and the defendant 
in any action shall be entitled to make any defence which he would have 
been entitled to make if the said action had been brought in tho name of 
the person by whom or for whose account the policy sued on was effected,” 
and by s. 2, the assignment of a policy may be made by indorsement in the 
form given in the schedulo (and see aa to Marine Insurance, ante, p. 181). 
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General Issue (a). 


Non assumpsit,” ante, p. 465; ‘“ Non est factum,” ante, p. 467. 


Plea traversing the Plaintiff's Interest (h). 


That the Pee [or the said G. H.} was not interested in the 
said ship and premises [or goods] as alleged. 


(a) In actions on policies of marine insurance not under seal, the contract 
of insurance alleged (including the making of the policy by the plaintiff or 
his agent, the terms of the policy, the subscription of the policy by the de- 
fendant, and the payment of the premium as the consideration) is denied 
by the plea of the general issue, non assumpsit, or any equivalent form of 
words, as, that the defendant did not subscribe the said policy or become 
an iusurer as alleged. (r. 6, T. T. 1853; ante, p. 465; Sutherland v. Pratt, 
11M. & W. 296; Redmond v. Smith, 7 M. & G. 457.) If the policy is 
under seal, the execution by the defendant of a policy to the effect alleged 
is denied by the plea of non est factum. (See ante, p. 467.) 

The happening of conditions precedent to the claim, as the sailing of the 
ship, the loss of the ship, the loading of the goods, and the Joss of the goods, 
the interest of the plaintiffin the ship or goods, the coinpliance with war- 
ranties, and also the breaches alleged, must, if disputed, be denied by sepa- 
rate traverses jn the temms of the declaration. (See the forms given above, 
which will be modified to some extent by the circumstances of each parti- 
cular case.) Notice of loss and demand of payment are not conditions pre- 
cedent. (Dawson v. Wrench, 3 Ex. 359 ; and see Indemnity,” ante, p. 603.) 

All matters in confession and avoidance, erempli gratid,—“ unseawor- 
thiness, misrepresentation, concealment, deviation,’’ ete.,—must be specially 
pleaded (r. &P.T. 1853; ante, p. 437). 

The statement inthe poley of the persons named as interested, or as 
the consignors or consignees of the property insured, or as the persons who 
received the orders for and effected the policy, or as the persons who gave 
the order to efleet the pohey, according to the 28 Geo. ITI, ¢. 56, 8.1 (ante, 
p: 181), are material, and may be demed in a plea. (Bell v. Janson, 1 M.& 
S. 201.) Lhe name of a person acting as having received an order, whose 
act is afterwards ratified, is suflicient to satisfy the statute. (IF olff v. Hora- 
castle, 1 B. & PB. 316; and see as tothe statement of the name, Bell vy. 
Gilson, 1 B. & BP. 3-40.) 

By the 6 Geo. 1, ¢. 18, two campanies, the London Assurance and the 
Royal Exchange Assurance, were incorporated for the purpose of making 
marine insurance ; and by 11 Geo. IJ, c¢. 30. s. 43, they are enabled in all 
actions on any policy “to plead generally that they have not broken the 
covenants in such policy contained, or any of them,” and this privilege has 
been held not to have been taken away by the 5 & 6 Vict. c. 3. (Carr 
vy. Royal Erchange Ass, 1 B. & 8. 956; 31 L. J. Q. B. 93; ante, 
p. 182, n.) 

(4) Insurances made, “interest or no interest, or without further proof of 
interest than the policy, or by way of gaming or wagering, or without 
benefit of salvage to the insurer,” are void by 19 Geo. II, c. 37, cited ante, 
p. 181. The interest at the time of the loss must, if denied, be proved as 
alleged; the averment of interest at other tines is immaterial. (Rhind vy. 
Wilkinson, 2 Taunt. 237.) 

A plea, to an action on a policy on goods lost or not lost, that the loss 
occurred before the plaintilf acquired any interest, is bad, unless it avers 
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Plea. to an action on a policy with the stipulation that the policy 
should he considered a sufficient proof of interest, that the ship was 
a British ship helonging to British subjects (under 19 Geo. TI, ec. 37, 
8.1; ante, p. 181): Suith v. Reynolds, 1 H. & N. 221; 25 L. J. 
Ex. 337: De Mattos v. North, L. BR. 3 Fx. 185. 

Like plea to a policy made“ without benefit of salvage 2” 1b. 


Plea that the name of the defendant as underwriter was not er- 
_ essed on specified in the poliey (ander 35 Geo, IT. ¢. 63. 8. 2, 
sce ante, p. USL): Reid ve. Allan, + Ex. 326; Hallett v. Dawdall, 18 
Q. B. 2. [Lhis defence may be taken under the general issue: Vb.) 


Plea traversing the Loss (a). 


That the said ship (o7 goods or freight] was not [or were not nor 
was any part thereof} lost by the perils insured against or any of 
them as alleged. 

Mlea of payment tito Court in respect of a partial loss only and 
no dumages ultra: Moss v. Smith, 9 C. B. 9A. 


Plea that the Loss was anarerage Loss within the Evception in 

the Policy, 

That the said goods were “sngar, tobacco, fe.) and the alleged 
Joss of the said goods was an average loss under £5 per cent. within 
the meaning of the said pohiev. and was net a general average loss, 
and the said ship durmg the said vovaze was not stranded. 

Alike pleas Corcoran v. Gurney, LEO E& B. 1565; see Dawson v. 
Wrench, 3 Ex. 359. 


Plea, toa count ona policy on goods in hulk free from particular 


that the plaintiff acquired the interest witha knowledge of the loss, (Suther- 
land v, Pratt, 11M & W. 296.) 

A person who assigns away his interest inthe ship or goods before the 
loss cunnot sue upon the poliey, except as trustec for Che assignee when the 
benefit of the poliey hins also been transferred. (foides vo Tvaes, 11M, & 
W. 10.) If he has transferred it ondy as a security for an advance, Ghough 
Inan absolute form, he remains entutled to sue. (Ward v. Beck, 13 C. B. 
N.S. 668; 32 0—. 7.0. Po 113. 

(a) Under a declaration clanning for a total loss, the plamtif may re- 
cover for a partial loss, if the policy adinits of it, therefore tn such case the 
plea should traverse that *Cany part thereof was Jost.” (Goram v. Sweeting, 
2 Wms. Saund. 20 as Lawson vi Wreneh, 38 Ex. 359.) The issue as 
distributable, and the defendant is entitled to have the verchet entered for 
hin except for the part as to whieh the proof has faded. (2aferson v. 
Harris, 1B. & 8. 836; 31 Ld. QB. 2775 and see anfe, p. 439.) The 
defendant by not traversing the Joss, admits a partial loss only, and may 
dispute the amount. (Aieg v. Walker, 2H. & CL 88h; 33 1. do. Ex. 167, 
325.) A constructive loss is recoverable under a policy against “total loss 
only.” (Adame vy. M‘henzie, 13 C. B. NLS. 442; 382 1. dC. PL 923 and 
see ante, pp. 182.) As to the perils insured agamsat, see 2 Wane. Saund. 202 
a; and as to abandonment, see 2 Wins. Suund. 203 f-1; Arnold on Ins. 
by Maclachlan, p. 832. 
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average, that a large portion was not lost but safely delivered: En- 


twisle v. Ellis,2 H. & N. 549; and see Ralli v. Janson, 6 6K. & B. 
422, 


Plea that the ship was lost by perils from which tt was warranted 
Sree by the policy: Powell v. Hyde, 5 EK. & B. 607. 

Plea, to a count for a general average loss, that the policy was 
made with reference to a custom of the trade, that underwriters showld 
not be liable for average on account of jettison of timber stowed on 
deck, and that the loss was ou that account: Miller v. Titherington, 
6H. & N. 278; 7 Ib. 954; 30 L. J. Ex. 217; 31 Ib. 363. 


Plea that the Ship was not Seaworthy (a). 


That the said ship, at the commencement of the voyage [or risk, 


(a) A warranty of scaworthiness of the ship at the commencement of the 
risk is imphed am all voyage policies on ship or goods, but not in time 
policies. Hence in actions upon policies of the latter kind, the above plea 
forms no defence. (Swell vy. Gibson, 16 Q. B. 128; +H. L. C. 353; 
Michael vy. Tredwin, VC. 2B. 561: 2561.5. C. 2.83; Faweus v. Sarsfield, 
6 EF. & B.19z; 25 LL. d. Q. B. 21953 and see Barker y. Janson, 37 L. J. 
C. P.105.)) But in an action on a time policy, a plea that the plaintiff 
knowingly sent the ship to sea in an unseaworthy condition, and thereb 
occasioned the loss, is a good plea (Thompsoa v. Hopper, 6 FE. & B. 172; 

25 L. 3. Q. B. 2H); 26 Th. 1S); aud sois a plea that the loss was occa- 
sioned by the a of the ship, and not by the perils insured 
agaist. (Haweus \. Nar sfiedd, 6 ELA BL U2; 25 Ld. Q. B. 219; and see 
Hollingworth v. Brodrich, 7 AJ& E240.) A plea that during the voyage 
the ship was rendered unscaworthy by the negligence of the master was 
held bad. WDiwun vo Sadler, 5 M.& W. 105; 8 ML. & W. 895.) The im- 
plied warranty of seaworthiness does not extend to the ghters in which 
the goods are landed from the ship. (Zane v. Veron, L. R21 C. PR. 412; 
35 L.4.C. P2243.) Ina voyage policy on goods there is no imphled war- 
ranty that the goods are seaworthy for the voyage (Avebel vy. Sawiders, 
WC. BN. S. 71; 383 LIL). 8iO); but if the goods are lost by reason 
of some mbherent vice therein, it is not a loss by the perils of the sea for 
which the meurers are Hable. See J.) 

By the warranty of scaworthiness of a ship “it is meant that she shall 
be ina fit state as to repairs, equipment, and Crow, aud in all other respects, 
to encounter the ordinary perils of the voyage Insured, af the time of sail- 
ing upon at. Hf the assurance attaches be fore the voyage commences, it is 
enough that the stute of the ship be commensurate to the then risk (Adarer 
v. Woodman, 3 Vaunt. 299; Hibbert vy. Martin, Park on Ins. 6th ed. 299); 
and af the voyage be such as to require a different complement of men, or 
state of equipment, in different parts of it, as if it were a vovage down a 
‘anal or river, and thenee across the open sea, it would be enough if the 
vessel were, at the commencement of each stage of the navigation, properly 
manned and equipped for it” (Déren rv. ete? M. & W. 405, £14; 
approved im Buryes v. Wickham, 33 L.d.Q.B.17,25; Bonilion v. Lupton, 
15. BL N.S. 118, 38 Ld. C. P2387, 425 Biceard v. Shepherd, 14 Moore, 
PLC. 471; Clapham v. Langton, 34 a. J. Q. B. 46.) “But the assured 
makes no warranty to the underwriters that the vessel shall continue sea- 
worthy, or that the master or crew shall do their duty during the voyage ; 
and their negligenee or misconduct is no defence to an action on the policy, 
where the loss has been immediate ‘ly occasioned by the perils insured against.” 
(Dixon v. Sadler, supra: 8 M.& W.895; aud see 2 Wms. Saund. 201 2.) 
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as the case may be, see ante, p. 613 (a)], in the said policy mentioned, 
was not seaworthy for the said voyage [or risk]. 


Plea to an action on a time policy that the plaintiff knowingly 
sent the ship to sea in an unseaworthy condition, and thereby caused 
the loss: Thompson v. Hopper, 6 BE. & B. 172; 25 L. J. Q. B. 240; 
26 Ib. 18; UWichael v. Gillespy, 2 C. B. N.S. 627; 26 L. J.C. P. 
306 ; and see Hollingworth v. Brodrick, 7 A. & ¥. 40. 

Pilea, to an action on a time policy, that the loss was caused by the 
unseaworthiness af the ship and not by the perils insured against : 


Faweus v. Sarsfield, 6 E. & B. 192; 25 L. J. Q. B. 249. 


Plea that the Ship did not Sail on the Day warranted. 


That the said ship did not sail on or before the day of : 
within the meaning of the warranty contained in the said policy. 

A like plea: Bouillon v. Lupton, 15 C. BL N.S. 113; 33 L. J. 
C. P. 37; see 2 Wms. Saund. 201 a. 








Plea that the Ship deviated from the Voyage insured. 


That after the commencement of the risk in the said policy men- 
tioned. and before the said loss, the said ship without suflicient cause 
or excuse did not proceed on the said voyage, and deviated there- 
from. 

A like plea: Lindsay v. Janson, 4 HW. & N. 699; see 2 We. 
Saund. 201 g, 2. 





Pleas charging deviation from the royage insured by unreasonable 
delay: Phillips v. Irving, 7 M. & G. 325; Bouillon v. Lupton, 15 
C. B.N. 8.113; 33 L. J.C. P. 37. 


Plea that the Policy was obtained hy Fraud. 


That he was induced to subscribe the said policy and to become 
such insurer as alleged by the fraud of the plaintiff 

A like plea: Mackintosh v. Marshall, 11M. & W. 116; but see 
Anderson v. Thornton, 8 Ex. 425. 


Plea of Misrepresentation of a Material Fuct respecting the 
risk (a). 


That at the time of the defendant subseribing the said policy and 


(a) In contracts of marine insurance the misrepresentation of any fact 
material to the risk, or the concealment of any such fact known to the 
insured, although not accompanied with any fraudulent intention, avoids 
the contract. (Carter v. Boehm, 3 Burr. 1905; 1 Snath’s L. C. 6th ed. 490; 
see Leake on Contracts, p. 199.) Allegations of fraudulent intention in 
pleas setting up these defences are imuaterial, and need not be proved. 


(Anderson v. Thornton, 8 Ex. 425.) 
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becoming such insurer as alleged the plaintiff [and his agents] mis- 
represented to the defendant a fact then material to be known to the 
defendant and material to the risk of the said policy, that is to say, 
{that the said ship had sailed from on the day of , 
A.D.——; whereas the said ship had not sailed from on that 
day, but on the day of , A.D. , or as the case may be}. 

Like pleas: Mackintosh v. Marshall, 11 M. & W. 116; Ander- 
son Vv. Thornton, 8 Ex. 425; Ellis v. Lafone, 8 Ex. 546. 























Plea of Concealment of a Material Fact. 


That at the time of the defendant subscribing the said policy and 
becoming such insurer as alleged the plaintiff [and his agents] 
wrongfully concealed from the defendant a fact then known to the 
plaintiff [and his agents] and unknown to the defendant, and ma- 
terial to be known to the defendant, and material to the risk of the 
said policy, that is to say [that the said ship had been aground and 
had sustained serious damage, and was then lying at for 
repairs |. 

Like pleas: £lkin v. Janson, 13 M. & W. 655; Russell v. 
Thoruton, 4 H. & N. 788; 29 L. J. Ex. 9; Ellis v. Lafone, 8 Ex. 
546; Bates v. Hewitt, L. R. 2 Q. B. 595; 36 L. J. Q. B. 282. 





Plea, to an action on a time policy, that the policy was cancelled 
on a return of the premium for unerpired time: Baines v. Woodfall, 


6C. B. N.S. 657; 28 L. J.C. P. 338. 


Plea that the voyage was illeqal, in consequence of the ship sailing 
without the master having obtained a certificate that the cargo was 
below deck, as required by the Customs Consolidation Act, 1853 (16 
G17 Viet. ce. 107, s. 172). and that the insurance was effected for the 
purpose of covering such wleqgal voyage: Cunard v. Hyde, E. B. & E, 
670; 27 TL... Q. B. 408; 20 1b. 6; Wilson v. Rankin, 6 B. & S. 
208; 34 L. 7. Q. B. 63. [The insured must be a party to the ille- 
quality, see Ih.; and see Hobbs v. Henning, 17 C. BL N.S. 791; 34 
L: J, CPA 


Plea that the plaintiff had been indemnified for the same loss b; 
payment under another policy: Morgan v. Price, 4 kx. 615; 19 
J. Ex. 201; Bruce v. Jones, 1 HO. & C. 769; 32 L. J. Ex. 132. 


Plea that by the usage of Lloyd's, of which the plaintiff had notice, 
the amount duc under the policy was ea in account with the plain- 
tiff’s insurance broker: Stewart v. Aberdein, 4 M.& W. 211; Sweet- 
ing v. Pearce, 7 C. B. N.S. 449; 9 [b. 534; 29 L. J.C. P. 265; 
30 Ib. 109. [ Zhe assured. by entrusting the policy to his broker for 
adjustinent, authorizes him to receive payment in cash, but not by 
set-off in account according to the usage, unless he has notice of the 
usage. (1b.; Scott v. Irving, 1 B. & Ad. 605.) 
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General Issue (a). 


“Non assumpsit,” ante, p. 465; “ Non est factum,” ante, p. 467. 


Plea traversing the Plaintiff’s Interest in the Life insured. (14 
Geo. LIT, ce. 48, 8. 13 see ante, p. 187.) 


That at the time of the making of the said policy the plaintiff was 
not interested in the life of the said G. 77. as alleged. 

Plea that the poliey made in the name of the deccased was made 
by the plaintiff for his own use and benefit, and that he had no inter- 
est in the life of the deceased : Shilling v. Accidental Death Co., 2 
H. & N. 42; 26 DL. J. dex. 266; 27 Ib. 16. 


Plea that the name of the person interested in the policy was not 
inserted thercin as the name of the person interested ander the Vt 
Geo. ITT, ¢. 48. s. 2. ante, pp. IS8: Hodson vo Observer Life Assu- 
rance Society, 8k. & B. 40; 26 L. J. Q. B. 303. 


CS 


Pleas of non-payment of premiums subsequent to the first: Sheri. 
dan v. Phenix Life Ass, Cow i. B. & E2166; 27 1. d.Q. 2B. 227; 
Prince of Wales Ass. Co.v. Harding, BE. B. & I. 1833 27 1. J. Q. 
B. 207. 

Plea that the premivin aus not pat at the day, hut during the 
days of grace allowed for rencical of the policy, and was received 
hy the defendants in ignorance that the life had previously died: 
Pritchard v. Merchants’ Ins. Soc., 3 C. B. N.S. 622; 27 L. J.C. 
P. 169. 


Plea that the Policy was obtained by Fraud. 


That the defendants were induced to make the said poliey by the 
fraud of the plaintill: 


(a) The plea of the general ixsue is non est factum or non assimpsil, ve- 
cording to the form of the contract. and denies the execution or the making 
of a policy to the effect alleged. The pohey generally contains an uecknow- 
ledginent of the payment of the first premiuin, Non-payment of a subse- 
quent premium must be demed in terms. The interest of the plaimtilf im 
the life msured, and the happening of all conditions precedent to the claim, 
whether particularly averred, as the death, or comprised ino the general 
averment of performance, must be specifically traversed. All matters in 
confession and avoidance must be pleaded specially (r.8, 10,12, T. 'T. 1853). 

©The Poheies of Assurance Act, 1867,” 80 & 31 Viet. ¢. 14-4, 8. 1] enables 
assignees of life policies ta sue in their own names subject to the provisions 
of the Act; and 8s. 2 enacts that “In any action on a policy of life as- 
surance, a defence on equitable grounds, or a reply to sueh defence on 
siinilar grounds, may be respectively pleaded and relied upon in the same 
manner und to the same extent as in any other personal action.” 
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Plea that the Policy was obtained by the Fraudulent Concealment of 
a Material Fact. . 


That the defendants were induced to make the said policy by the 
plaintiff fraudulently concealing from the defendants a fact then 
material to the risk of the said policy, and then material to be 
known to the defendants; that is to say, (that the said G. Hf. had 
had and was then subject to a disease called delirium tremens], as 
the plaintiff then well knew, but of which the defendants were then 
ignorant. 


Plea that the Declaration agreed upon as the basis of the Insurance 
was untrue (a). 


That the declaration in the said policy mentioned and thereby 
agreed to be the basis of the said insurance was untrue in this, that 
is to say, [that at the time of the delivering of the said declaration 
to the defendants, the said G@. J/. was in a good state of health, and 
was not afflicted with any discase or disorder tending to shorten 
life, whereas the said G. 7/7. was not then in a good state of health, 
but was then afflicted with a disease or disorder, that is to say ; 
tending to shorten hfe]. 

Like pleas: Foster vy. Mentor Life Ass. Co., 3 E. & B. 48; Geach 
v. dugall, 14 M. & W. 953 Ashby v. Bates, 15 M. & W. 589; Wood 
v. Dearris, 11 Ex. 403; 25 L. dF. Ex. 120; Wheelton v. Hardisty, 
SE. &€ B. 232, 26 L. J. Q. B. 265; 27 Ib. 211; Jones v. Provincial 
Insurance Co. 3 C. BL NLS. 65: 26 0. J.C. P. 272. 

Pleas that the policy was subject to the condition, that any frau- 
dulent or untrue statements in any of the documents relating thereto 





(a) In pohvies of surance on life, an erroneous statement respecting the 
life insured, or mere silence respecting a material fact, in the absence of 
any fraudulent intention, does not aveid the poliey, unless the policy contains 
unexpress provisothat it shall beconditional upon the truth of the declaration 
made by the msured. (UW heelton v. Hardisty, 8 E. & B. 232 ; 27 L. d.Q. B. 
241; see Lenhe on § Contracts, p. 200; and see the rule as to marine policies 
stated, cafe, p. 614 (a).) Under such proviso an untrue statement contained 
In the declaration avoids the poliey, whether it was made fraudulently or 
not, and whether it was material or not in inducing the policy. (Auderson 
ve Fitzgerald, } HT. CL ASt: Cazenove v. British Equitable Ass. Co., 6 
C. BLN. S.487; 28 Ld. C. PP. 259.) Where a proviso in the poliey ex- 
pressed it to be conditional upon the truth of the declaration only in the 
ease of wilful misrepresentation and concealment, a plea, as above, alleging 
merely that the declaration was untrue was held bad. (Fowkes v. Man- 
chester and London Life Assurance Ass. 3 B.& 8.917; 32 Lid. Q. B. 153). 
In a case where the matter of the declaration in dispute was of a general 
character, the Court) ordered particulars to be delivered under the plea. 
(Marshall v. Emperor Life Ass. a. R21 Q. B. 35; 30 L. J. Q. B. 89.) 

If upon making an insurance, the insured refers the insurer to the person 
whose life is msured, or to other persons for the information required, he 
does not thereby make those persons his agents in effecting the insurance 
so as to be affeeted by false or fraudulent statements made by them ; he is 
not affected by their statements, unless the policy is expressly made upon 
the basis of those statements. (Huckman v. Fernie, 3 M. & W. 505; 
Wheellon v. Hardisty, 8 KE. & B, 232; 26 L. J. Q. B. 265; 27 Ib. 241; 
explaining Lverett v. Desborough, 5 Bing. 503.) 
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destroyed by the said fire, and that his loss and damage by the said 
fire were to the said amount of £ , with intent to induce the 
defendants to pay the plaintiff the said amount of £—— ; whereas 
insured goods and property of the plaintiff had not been burnt 
or destroyed by the said fire to the amount of £ , and his said 
a and damage were not to that amount, as the plaintiff then well 
cnew. 








Plea that the Policy was obtained by Fraud. 


That the defendants were induced to make the said policy by the 
fraud of the plaintiff. 

Plea that the policy was obtained by the fraudulent concealment 
of a material fact: Bufev. Turner, 6 Taunt. 338. 


Plea that a material cireumstance known to the plaintiff, namely, 
that a furnace was fired on the premises, was nol communicated to 
the detendants : Pim v. Reid 6 M.& G. 1. 

Plea that the premises did not aaree with the deseription war 
ranted: Sillem vi Thornton, 3. & BL 868; 23-1. 5d. Q. Be 862 ; 
Bavrendale v. Harvey, 4 W. & N. 445; 28 LJ. Ex. 236. 


Plea of Alteration of the Risk (a). 


That after the making of the said policy and before the said loss 
the plaintiff, without the knowledge or consent of the defendant, 
materially altered the said insured premises so as thereby to nmerease 
the risk. that is to say, “bv erecting thereon a stove and apparatus 
for heating the said premises with hot air’. 

Alike plea: Sillem v. Thornton, 3 EL & B. S68; 23 1. J. Q. B. 
362. 

Pleas that the risk was altered hy the erection of a steam-engine, 
and hy the introduction of a danqerous Process : Nlokes ve Coa, LH, 
AN. 5383:2%5 L. Jd. Ex. 2Ol: 26 0b. 113; Glave Lewis, 8 Mx. 607. 

Plea that after the insurances adtanqgerous trade was carried onion 
the premises, of which the detindaats were not informed: Pim v. 
Reid 6 M. & G. 1. 

Plea that a quantity of dangerous materials was deposited on the 
premises without the knowledye of the defendants : 1b. 


(a) In contracts of insurance again-t fire the nisrepresentation or con- 
eenlment of any fact maternal to the meh avoids the policy, as in contracts 
of murine Insurance. (see ante, p. Bld (ay; Bafe vy. Turner, 6 Taunt. 338 ; 
Lindennu vy. Deshoroughes B. & C, 586, 502, Jones ve Pravinceal Las, Co., 
3 C.B.LNLS. 65,86; Ndlemv. Thornton, 3 EF. & BL S68; 28 Ld. Q. B. 
362.) Tn polities of insurance against fire, in the absence of express stipus 
lation, there i< an Hophed condition that the premises: shall not be nitered 
80 a6 to Increase the rink. (Si/lemv. Thornton, supra, explaming Pimv. Reid, 
6M.&G.1.) As to alterations made in the premises Which are not ma- 
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Intoxication. See “ Drunkenness,” ante, p. 


JUDGMENTS, ACTIONS ON (a). 


Plea of Nul Tiel Record. 


That there is not any record of the alleged judgment remaining 
in the said Court here [ur, in the said Court of oe 

A like plea with the proceedings thereon: Hopkins v. Francis, 13 
M. & W. 668. 





Repiication to the Plea of Nul Tiel Record where the Record is of 
the same Court (b). 


That there is a record of the said judgment remaining in the said 


terial to the risk, see Stokes v. Cuc, 1 H. & N. 320, 533; 25 L. J. Ex. 291; 
26 Ib. 113. But such implied conditions are excluded by inserting in the 
policy any express conditions respecting alterations. (Stokes v. Cox, supra.) 


(a) If the plaintiif disputes the existence of the judgment or the effect of 
it us stated in the declaration, he must plead nud tiel record. (See Cocks v. 
Brewer, 11 M. & W. 51.) 

To an action on a judgment the defendant cannot plead any facts which 
might have been pleaded as an answer to the origimal action. (1 Chit. 
P}. 7th ed. 612; Todd v. Maxjield, 6 B. & C.105; ante, p.507.) Nor can 
he plead tacts which would merely afford ground for application to the sum- 
mary jurisdiction of the Court to set aside the Judgment. Any inatter which 
would entitle the defendant to an absolute injunction inequity might be set 
up by way of equitable defence (see ante, p. 066). Matter for a writ of 
error cannot be pleaded im bar in an action on a judgment, but the defendant 
must resort to his writ of error (Dick ve Tolhausen, & HH. & N. 695); nor 
can the pendeney of proceedings m error be pleaded as a defence. (Nook v. 
Mattovk, 5 A. & BE. 248; Due ve. Weight, 10 A. & E. 763; Riddle vy. 
Grantham Canal Nav., 16 M. & W. 882.) 

A plea of payment im an section upon a judgment was not good at com- 
mon law, because such plea consisted of matter de pais and not of record. 
Bat by the statute $A 6 Anne, ¢. 16, 8, 12. it ts enacted that * Where any 
action of debt shall be brought upon any judgment, if the defendaut hath 
paid the money due upou such judgment, such payment shall and may be 
pleaded in bar of such action.” Phe statute does not authorize a plea of 
gatisfaction otherwise than by payment. (1 Chit. Pl 7th ed. 512.) 

A release may be pleaded im bar to an action on a judgment. (Co, Lit. 
291a; Barker v. St. Quintin, 12 M. & W. #41.) 

An action on a judgment must be brought within twenty years, unless 
there has been part payment of principal or interest or an acknowledgment 
in writing. (38. & & WL TV. e. 27, 8. 40; cited post, p. 639.) 

During the lives of the parties toa judgment, and withim six years from 
the recovery of the jadgment, exeeution may issue without a revival of the 
judgment. (C. L. P. Act, 1802, 8.128.) As to the revival of jadgments, 
see C. L. PL Act, 1852, ss. 128-186; Day's C. L. Procedure Acts, 3rd 
ed. 11); 2 Chit. Pr. 12th ed. 1122. 

(6) Where a plea consists of matter of record, and also of matters of 
fuct, it seems to be the proper course to take issue upon it. (See Hing v. 


- 
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Court here as the plaintiff has above alleged ; and the plaintiff prays 
that the said record may be inspected by the Court here; and a day 
is given to the said parties here until the —— day of ——, a.p. 
——, to hear judgment thereon, etc. 


Replication to the Plea of Nul Tiel Record where the Record is of 


another Court. 


That there is a record of the said judgment remaining in the said 
Court of as the plaintiff has above alleged, and the plaintiff 
rays that the said record may be inapected by the Court here ; and 
ereupon the plaintiff is commanded that he have the same here on 
the day of , A.D. ——, and the same day is given to the 
defendant at the same place, etc. 











Plea that the Plaintiff took the Defendant in Execution under the 
Judgment (a). 


That after the recovery of the said judgment the plaintiff for 
having satisfaction thereof caused to be issued out of the said Court 
of a writ of capias ad satisfaciendum upon the said judgment 
directed to the sheriff of , whereby the said sheriff was com- 
manded (set out the writ and indorsement as ante, p. 400), and the 
plaintiff caused the said writ so indorsed to be delivered to the said 
sheriff to be executed ; and by virtue thereof the said sheriff after- 
wards and before this suit duly took the defendant in execution, and 
had and kept him in his custody to satisfy the plaintiff in the said 
action. 

Like pleas: National Assurance Association v. Best, 2 H. & N. 
605; 27 L. J. Ex. 19; Collins v. Beaumont, 10 A. & E. 225; 








Hoare, 13 M. & W. 494; Boyce v. Webb, 15 Q. B. 84; Chit. Forms, 
10th ed. p. 481.) 

Under this and the following replication the plaintiff should give notice 
to the defendant that he will produce the record on the day therein men- 
tioned. By r. 38, H. T. 1853, “ On a replication or other pleading denying 
the existence of a record pleaded by the defendant, a rule fu the defendant 
to produce the record shall not be necessary or used, and instead thereof 
u four days’ notice shall be substituted, requiring the defendant to produce 
the record otherwise judgment.” As tothe form of the replications and the 
proceedings thereupon, gee 1 Chit. Pl. 7th ed. 626; Chit. Forms, 10th ed. 
481; 2 Chit. Pr. 12th ed. 936. 

Upon s trial by the record the Court can amend the declaration under 
the C. L. P. Act, 1852, 8. 222, by inserting the true date of the judgment 
recovered (Noble v. Chapman, 14C. B. 400) ; or the true amount recovered. 
(Hunter vy. Emmanuel, 15 C. B. 290.) 

(a) The merely taking the defendant in execution under a ca. sa. without 
a subsequent discharge iga good plea; because such taking is an election by 
the plaintiff to pursue that remedy and no other. (Thompson v. Parish, 5 
C.B. N.S. 685; 28 L. J. C. P. 153.) If the judgment-creditor subse- 
quently consent to discharge the defendant, it is a complete satisfaction of 
the judgment, unless the consent was obtained by fraud. (Cattlin v. Kernot, 
3C. B. N.S. 796; 27 L. J.C. P. 186.) 
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M‘ Cormick v. Melton, 1C. M. & BR. 525; Cattlin v. Kernot, 3 C. 
B. N.S. 796; 27 L. J. C. P. 186. : 


Plea by a garnishee that the judgment creditor took the judgment 
debtor in execution under the judgment: Jauralde vy. Parker, 6 H. 
& N. 431; 30 L. J. Ex. 237. (See ante, p. 494 (a).) 


Replication to a plea of execution by ca. sa., that the writ was set 
aside for irregularity und the defendant discharged: M‘Cormick v. 
Melton, 1 C. M. & R. 525; and see “ Process,” post, Chap. VI. 

Replication to a like plea, that the defendant obtained his discharge 
AH ee Cattlin v. Kernot, 3 C. B. N. S. 796; 27 L. J.C. P. 


Plea to action on a judgment, a discharge of the original debt b 
bankruptcy: Naylor v. Mortimore, 17 C. B. N.S. 207; 33 L. J. 
C. P. 273; see ante, p. 507. 


Pleas to Actions on Foreign Judgments (a). 


Plea, to an action on a foreign judgment, that the defendant was 
not served with process, and had no notice of the former action and 


(a) The general issue to a count for a debt on a foreign judgment is 
“never indebted” (ante, p. 461). The plea of nul tiel record to such a 
count is a bad plea; and there is no difference between colonial and other 
foreign judgments in this respect. (Philpott v. 4ddams, 7 H.& N. 888; 31 
L. J. Ex. 421.) 

A final judgment of a foreign court_is conclusive between the parties or 
the inerits, and no matter can be pleaded to 1t which might have beer 
pleaded in the original action. (Henderson v. Henderson, 6 Q. B. 288; Bani 
of Australasia v. Nias, 16 Q. B. 717; Castrique v. Imrie, 8 C. B. N.S. 1. 
405; 29 L. J.C. P. 321.) Pleas that the judgment was erroneous in law 
and in fact upon the merits, that fresh evidence had been discovered since 
the judgment, showing it to be erroneous, that evidence was admitted 
which was not admissible by the law of England, were held bad (De Cosse 
Brissace v. Rathbone, 6 H. & N. 301; 30 L. J. Ex. 238) ; but the defendant 
in the foreign suit may allege in answer to it in this country, that the foreign 
court had no jurisdiction in the subject-matter of the suit, or that he was 
not served with process and had no opportunity to answer, or that the 
judgment was fraudulently obtained. (Bank of Australasia v. Nias, supra.) 
He may also rely upon error appearing upon the face of the judgment, 
showing that the Court had arrived at a wrong conclusion either of law or 
of fact. (Novelli v. Russi, 2 B. & Ad. 757; Reimers v. Druce, 23 Beav. 150; 
26 L. J. C. 196; and see other grounds on which foreign Judgments may 
be impeached, ante, p. 195.) 

An appeal pending in the foreign court is not a good plea to an action 
on a foreign judgment, though it may be a ground for staying execution 
upon equitable terms. (Munroe v. Pilkington, 2B. & 8.11; 31 L.J.Q. B. 
81. 
he judgments and decreets of Irish and Scotch Courts are considered 
as foreign judgments in English Courts. (Harris v. Saunders, 4B. & C. 
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no opportunity of defending himself: Reynolds v. Fenton, 3 C. B. 
187; Ricardo v. Garcias, 12 Cl. & Fin. 368; Vallée v. Dumergue, 
4 Ex. 290; Meeus v. Thellusson, 8 Ex. 638. 

Like plea to an action on a decree of the court of session in Scot- 
land: Cowan vy. Braidwood, 1M. & G. 882. 

Like plea to an action on an Irish judgment: Ferguson v. Mahon, 
11 A. & E.179; Sheehy v. Professional Ass. Co., 13 C. B. 787; 3 
C. B. N. 8.597; 26 L. J.C. P. 301; 27 Ib. 233; where see a repli- 
cation of substituted service on an agent under 13 & 14 Vict. c. 18, 
s. 9. 

A like plea to an action on a judgment of a colonial court: Bank 
of Australasia v. Nias, 16 Q. B. 717. 

Plea that by the foreign law the judgment sued on was not final : 
Patrick v. Shedden, 2 EK. & B. 14. 


JUDGMENT RECOVERED. 





Plea of Judgment recovered by the Plaintiff in a Supertor Court 
Sor the same Debt (a). 


The judgment) That the plaintiff heretofore, in the Court of 
was signed onthe — at Westminster, sued the defendant in an 
day of action for the same debt [or cause of action] as in 

A.D. ——; the j the declaration alleged, and such proceedings 
number of the; were thereupon had in that action, that the 
roll is J plaintiff afterwards by the judgment of the said 





411; and see Collins v. Mathew, 5 East, 473.) But by “the Judgments 
Extension Act, 1868,” 31 & 32 Vict. c. 54, 8.1, a certificate of a judgment 
obtained or entered up after the passing of the Act in any of the Courts of 
Queen’s Bench, Common Pleas, or Exchequer at Dublin, for any debt, 
damages, or costs, may be registered in the Court of Common Pleas at 
Westminster in manner therein provided, and ‘ shall from the date of such 
registration be of the same force and effect, and all proceediigs shall and 
may be had and taken on such certificate, us if the judgment of which it is 
& certificate had been a judgment originally obtained or entered up on the 
date of such registration as uforesaid, in the Court) in which it is so regis- 
tered, and all the reasonable costs and charges attendant upon the obtaining 
and registering such certificate shall be recovered in ke manner as if the 
same were part of the original judgment.” 

And by s. 3, a certificate of a decreet of the Court of Session in Scotland 
obtained after the passing of the Act for the payment of any debt, damages, 
or expenses may be registered in a similar manner, and “ shall from the date 
of such registration be of the same force and effect as au judgment obtained 
or entered up in the Court in which it is so registered, and all proceedings 
shall and may be had and taken on such certificate as if the decreet of which 
it is a certificate had been a judgment originally obtained or entered up on 
the date of such registration as aforesaid in the Court in which it is so res 
gistered, and all the reasonable costs, charges, and expenses attendunt upon 
the obtaining and regfstering such certificate shall be recovered in hke man- 
ner as if the sume were part of the decrect of which it is a certificate.” 


(a) A judgment recovered by the plaintiff in an action merges the on- 
ginal cause of action in the higher security, and affords a good defence to 
second action for the same cause. (Higyen’s case, 6 Co. 46 b; King v. 
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Court recovered against the defendant £—— for the said debt [or 
cause of action |, and his costs of suit in that behalf; and the said 


judgment still remains in force. 


Plea of judgment recovered against st contractor with the 
defendant (a): King v. Hoare, 13 M. & W. 494. [If the defendant 


Hoare, 13 M. & W. 494, 504; Smith v. Nicholls, 5 Bing. N. C. 208, 220.) 
A judgment recovered on a contract of record, as a recognizance, does not 
merge the contract, because both securities are matter of record, and of 
equal degree. (Preston v. Perton, Cro. Eliz. 817; see 2 Chit. Pl. 7th ed. 336.) 
Judgment recovered against the plaintiff is conclusive between the parties 
as to all matters adjudicated upon, and may be pleaded in estoppel in a sub- 
sequent action in which the same matters are brought in question. (See 
post, p. 627.) Where the plaintiff has recovered judgment in a previous 
action for part. only of the amount claimed, the judgment affords a good 
defence to a subsequent action for the same claim. (Bagot v. Williams, 3 B. 
& C. 235; Siddall v. Raweliffe, 1 C. & M. 487; Todd v. Stewart, 9 Q. B. 
759 ; see Cannan v. Reynolds, 26 L. J. Q. B. 62.) 

As to what claims are covered by a judginent in a former action, see 
Seddon vy. Tutop, 6 T. R. 607; Hadley v. Green, 2 C. & J. 374; Bagot v. 
Williams, 3 B. & C. 285; Florence v. Jenings, 2 C.B. N.S. 454; 26 L. J. 
C. P. 274; Duchess of Kingston's case ; 2 Snuth’s L. C. 6th ed. 679; Nel- 
son v. Couch, 15 C. B. N. 8. 99; 33 L. J. C. P.46. A plea of judgment 
recovered on a promissory note given for and on account of a debt, was held 
a bad plea to an action for the debt. (Drake v. Mitchell, 3 East, 251.) Where 
a breach is continuing, as m not keeping premises in repair, the recovery in 
a former action goes only in mitigation of damages. (Coward v. Gregory, 
36 L. J.C. P.1; L.R.2C. P. 153.) As to the effect of a decree in equity 
on the subject-matter of the suit, see “ Equitable Pleas,” ante, p. 571. 

By r. 10, H. T. 1853, “ where a defendant shall plead a plea of judgment 
recovered, he shall in the margin of such plea state the date of such judg- 
ment; and if such judgmeut shall be in a court of record, the number of the 
roll in which such proceedings are entered, if any; and in default of his 30 
doing, the plaintiff shall be at liberty to sign judgment as for want of a plea ; 
and in case the same be falsely stated by the defendant, the plaintiff, on 
producing a certificate from the proper officer or person having the enstody 
of the records or proceedings of the Court where such judgment. is al- 
Jeged to have been recovered, that there is no such record or entry of a 
judyment as therein stated, shall be at liberty to sign judgment as for want 
of a plea.” 

This rule does not apply to judgments pleaded incidentally to the defence, 
asa plea by au executor of an outstanding judgment and no assets beyond 
(Power v. Izod, 1 Bing. N. C. 304); or a plea that the debt had been reco- 
vered as a set-off ina former action. (Brokenshir v. Monger, 9 M. & W. 111.) 
If the plea is inconsistent with the declaration, as by setting up a judg- 
ment prior in date to the alleged cause of action, the plea would be demur- 
rable. (Few v. Backhouse, 8 A. & E. 789.) And sce as to the proceedings 
on this plea, Chit. Pr. 12th ed. 936; Chit. Forms, 10th ed. 481. 

(a) By the Mercantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, 
s. 11, a person having a cause of action against joint-debtors “shall not be 
barred from commencing and suing any action or suit against the joint- 
debtor or joint-debtors who was or were beyond seas at the time the cause 
of action or suit accrued, after his or their return from beyond seas, by rea- 
son only that judgment was already recovered against any one or more of 
such joint debtors who was not or were not beyond seas at the time afore- 


said.” 
25 
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is severally as well as jointly liable, the judgment alone without 
satisfaction would be no defence. Ib.] 

Plea that a former action for the same cause was settled on pay- 
ment of the debt and costs: Power v. Butcher, 10 B. & C. 329; Ross 
v. Jacques, 8 M. & W. 135. 

Plea to action for running down plaintiff’s ship at sea, that plain- 
tiff tuok proceedings against defendant's ship inthe Admiralty Court 
under which the ship was sold and the proceeds paid to the plaintiff: 
Nelson v. Couch, 15 C. B. N. 8.99; 33 L. J. C. P. 46. [Held a bad 
plea except as tu the amount of damages satisfied by the payment. ], 


Plea of Judgment recovered by the Plaintiff in a County Court 
Jor the same Debt (a). 


The judgment That the plaintiff heretofore, in the county 
was entered on court of , holden at , then being a Court 

















the day of | duly constituted and holden under the statutes 
» A.D. ; { relating to the county courts, and then having 
the number of the | jurisdiction in respect of the debt [or cause of 


plaint is ——. J action] in the declaration mentioned, levied a 
plaint against the defendant for the same debt [v» cause of action] 
as in the declaration mentioned ; and such proceedings were there- 
upon had in the said Court in the matter of the said plaint, that the 
plaintiff afterwards by the judgment of the said Court recovered 
against the defendant £ for the said debt [or cause of action] 
and his costs of suit in that behalf; and the said judgment still 
remains in force. 

A like plea: Austin v. Mills, 9 Ex. 288. 

Plea that plaintiff recovered judgment in the County Court for 
part of the cause of action and abandoned the excess, under 9 & 
10 Vict. c. 95, s. 63: See Vines v. Arnold, 8 C. B. 632. 





Plea of judgment recovered hy the plaintiff in a consular court 
abroad, and payment of the sum recovered: Barber v. Lamb, 8 
C.BL.N.S.95; 29 1.5. C. PB. 234. 

Plea of assignment of the debt under foreign law and judgment 


(a) The county court is a court of record (9 & 10 Viet. ¢. 95, 8. 3), and 
therefore the r. 10, H. T. 1853, cited supra, requiring a marginal note of 
the judgment, applies to the above plea. As to the form of the mar- 
ginal note, sec the Rules and Orders of the County Courts, No. 7, Sched. 
No. 45. 

The County Courts Act, 9 & 10 Vict. c. 95, 8. 89, enacts that every order 
and judgment of any Court holden under that Act, except as therein pro- 
vided, shull be final and conclusive between the parties, subject. to the power 
of the judge to nonsnit the plaintiff or to order a new trial. (See Routledge 
v. Hislop, 29 L. J. Q. B. 104.) 

By the 13 & 14% Vict. c. 61, 6. 18, it is enacted “that if any party shall 
suc another in any county court for any debt or other cause of action for 
which he hath already sued him, and obtained judgment, in any other Court, 
the proof of such former suit having been brought and judgment obtained 
may be given, and the party so suing shall not be entitled to recover in such 
second suit, and shall be adjudged to pay three times the costs of such 
secund suit to the opposite party.” —~- es ° = 


Judgment Recovered. 627 


recovered hy the assignee in a foreign Court ;— Replication of reas- 
signment to plaintiff under foreign law before the debt was paid or 
levied: Thompson v. Bell, 3 E. & B. 236; 23 L. J. Q. B. 159. 


Pleas in estoppel, of judqment recovered against the plaintiff (a) : 
Palmer v. Tenn ih ae cE. 508 ; Gordon 4 W. iilchouas AN B. 
747; 25 L. J. C. P. 300; see “ Estoppel,” ante, p. 575. 

Plea in estoppel, that in a former action between the same parties 
the now plaintiff relied on a set-off in respect of the debt now sued 
—*, which was found against him: Eastmure v. Laws, 5 Bing. N.C. 


Plea in estoppel, of a judgment recovered against the plaintiff in 
an action for the same debt against a joint debtor with the defendant: 
Phillips v. Ward, 2 H. & C.717; 33 L. J. Ex. 7. [Held bad for 
not showing that the judgment proceeded upon grounds which would 
be a defence to the action pleaded te 


Pleas in estoppel, of a foreign judgment recovered against the 
plaintiff (b); Plummer v. Woodburne, 4 B. & C.625; and see Gene- 
val Steam Navigation Co. v. Guillou, 11 M. & W. 877; Callandar 
v. Dittrich, 4M. & G. 68; Frayes v. Worms, 10 C. B. N.S. 149; 
and see ante, pp. 194 (a), 623 (a). 


(z) The plea of judgment recovered against the plaintiff is a plea in 
estoppel, and should be so pleaded. (Fooght v. Winch, 2 B. & Ald. 662 ; 
General Steam Nav, Co. v. Guilliou, 11 M. & W. 877; sce the form in full, 
“ Kstoppel,” ante, p. 575) A judgment recovered against the defendant 
Operates as a meryer of the original cause of action, and is pleaded m bar 
as above. (See ante, p. 624.) Where the plaintiff has recovered judgment 
in a former action for part of the debt claimed, and failed as to the residue, 
in a second action for the Same debt, it is sufficient for the defendant to 
plead the Judgment recovered against lin according to the fact. (Todd v. 
Stewart, 9 Q. B. 759; see ante, p. 625.) The pendency of proceedings in 
error on the judgment is no answer to the plea in estoppel. (Doe v. Wright, 
10 A. & Ik. 763.) As to what is covered by a judgment in a former action, 
sce aute, p. 620. 

(4) A final judgment against the plaintiff in a foreign court is a good 
plea by way of estoppel (Plummer v. Woodburne, 4 B. & C. 625; General 
Steam Nav. Co. y. Guillou, 11 M. & W. 877; Rieardo v. Garcias, 12 Cl. & 
F. 368); but the plea must show that the judgment is final and conclusive 
between the parties, according to the law of the country where 1f was pro- 
nounced, (7b. ; Frayes v. Worms, 10 C. B. N.S. 149.) A judgment against , 
the defendant in a foreign Court does not operate as a merger of the original 
cxuse of action, and if not followed by execution or satisfaction is no defence. . 
(Smith v. Nicells, 5 Bing. N. C. 208; Bank of Australasia v. Harding, 9 
C. B. 661; Bank of Australasia v. Nias, 16 Q. B. 717; Thompson v. Bell, 
2E. & B. 236; 23 L. J. Q. B. 159.) If pleaded with payment of the sum 
recovered, it is a good plea. (Barber v. Lamb, 8 C. B. N.S. 95; 29 L. J. 
C. P. 234.) It may be a ground for staying the proceedings in equity. (See 
Ostell v. Lepage, 16 Jurist, 404, 1134.) As to the effect of a foreign judg- 
ment and the grounds on which it may be impeached, sce ante, pp. 195, 623. 
Replications to pleas of foreign judgments may be framed from the pleas 
given, anée, p. 623. As to Scotch and Irish judgments, see “The Judg- 
ments Extension Act, 1868,” 31 & 32 Vict. c. 54, cited ante, p. 624. 
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Replication of Nul Tiel Record to a Plea of Judgment recovered in 


the same Court (a). 


That there is not any record of the alleged judgment remaining 
in the said Court here; and the Court here will advise themselves 
upon the inspection of the record above alleged; and a day is given 
to the said parties here until the day of , A.D. , to 
hear judgment thereon, ete. 











Replication of Nul Tiel Record to a Plea of Judgment recovered in 


another Court. 


That there is not any record of the alleged judgment remaining 
in the said Court of ; and hereupon the defendant is commanded 
that he have the said record here on the day of ——,a.p. 
and the same day is given to the plaintiff at the same place, etc. 











bd 


Replication to plea of judgment recovered in an inferior Court 
that the Court had no jurisdiction: see Briscoe v. Stephens, 2 Bing. 
213; Mayor of London v. Cor, L. R. 2 H. L. 239, 263; and see 
** Jurisdiction,” post. 


New Assignment toa Plea of Judgment recovered (b). 


[Commence with one of the forms, ante, p. 457, as the case may re- 
_ %J Other debts [or causes of action] than those in the plea 
mentioned, and in respect whereof the said judgment was recuvered 
as aforesaid. 


JURISDICTION (c). 


(a) Under this and the following replication a notice may be given re- 
quiring the defendant to produce the record. (See ante, p. 622 (a).) 

(4) On a plea of judgment recovered for the same cause of action, the 
matter of record is the only thimg which can be dircetly put inissue. Hf the 
judgment were recovered for another cause, there must be a new assiznment, 
(Per Parke, B., King v. Hoare, 13 M. & W. 494, 503.) A replication is 
sometimes pleaded in the form of a traverse, that the judgment was not in 
respect of the aume causes of action as in the declaration mentioned, (See 
Seddon v. Tutop, 6 T. R. 607; Lord Bagot vy. Williama, 3B & CO. 235; 
Bristowe v. Fairclough, 1 M. & G. 143; Todd v. Stewart, 9 Q B. 759; 
Gordon v. Whitehouse, 18 C. B. 717; 25 L. J. C. BP. 3800; Florence v. 
Jenings, 2C. B. N.S. 45+; 26 L. J.C. P. 274.) But it. is coneeived that 
such replication should be pleaded us a new assignment, in order to give the 
defendant an opportunity of answering it otherwise than by taking issue. 
(See “ New Assignment,” post, p. 653.) 


(c) Jurisdiction.}— Pleas to the jurisdiction take exception to the juris- 
diction of the Court in which the action is brought. They are of unfrequent 
occurrence in the superior Courts. (See J/unter v. Neck, 3M. & G. 181, 188; 
Mayor of London y. Coz, L. KR. 2 H. L. 239, 260.) Matter of objection to 
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Plea to the jurisdiction, that defendant ts a sovereign prince: 
Munden v. Duke of Brunswick, 10 Q. B. 657. ° 
Plea that defendant is an ambassador of a foreign state: ante, p. 


Plea of the privilege of a tinner within the Stannaries to be sued 
only in the Court of the Vice-Warden: see Newton v. Nancarrow, 
15 Q. B. 144 (a). 


Claim of conusance of a cause by the Vice-Chancellor of the Uni- 
versity of Cambridge: Browne v. Renouard, 12 East, 12; Turner 
v. Bates, 10 Q. B. 292. 

A like claim by the University of Oxford : Thornton vy. Ford, 15 
East, 634. 


the juriadiction of the Court may generally be pleaded in bar, or given in 
evidence under the general issue. (1 Chit. PL 7th ed. 458.) If pleaded to 
the jurisdiction, it must be pleaded in person and not by attorney. (1 
Chit. Pl. 7th ed. 460; and see Hunter v. Neck, 3 M. & G. 181.) It must 
be pleaded within four days after declaration, and must be supported by 
an affidavit of the truth of its contents. (4 Anne, c. 16, 5.11.) Precedents 
of such pleas will be found in Steph. Pl. 5th ed. 51; 3 Chit. Pl. 7th ed. 8; 
and see as to the law, Mayor of London v. Coa, supra. 

A writ of prohibition lies from the superior Courts to the judge and 
parties to a suit in any inferior Court, commanding them to cease from 
prosecuting the suit, where it is not within the jurisdiction of the inferior 
Court (3 Blackst. Com. 112; see Mayor of Londonv. Cox, L. R. 2 H. Tu. 239, 
278) ; and the objection may also, in general, be taken by plea or otherwise 
in the inferior Court. The Mayor's Court of London is an inferior Court 
(Mayor of London v. Cor, supra); but by the Mayor’s Court of London 
Procedure Act, 1857, 20 & 21 Vict. c. elvii, 5. 15, no defendant is permit- 
ted to object to the jurisdiction of the Court in or by any proceeding 
whatsoever except by plea; and since this enactment a defendant in that 
court cannot obtain a prolubition to stay the proceedings. (A/anning vy. 
Farquharson, 30 L. J. Q. B. 22.) hia enactment does not extend to a 
garnishee in that court, and he may apply to the superior Court for a pro- 
hibition. (Afayor of London v. Cor, supra ; see ante, p. 496.) 

As to the prohibition of actions in the county court, see Pollock’s County 
Court Practice, 4th ed. 185; Denton v. Marshall, 1 H. & C. 654; 32 L. 
J. Kx. 89. 

The superior Courts take judicial notice of their own jurisdiction ; but 
the jurisdiction of inferior Courts must be alleged and proved as matter 
of fact. (See ante, p.9.) In pleading the proceedings of an inferior Court, 
every material part of the cause of action must be alleged to have been 
Within the jurisdiction. (See Peacock v. Bell, 1 Wms. Saund. 73.) 

(a) Within the stannaries of Cornwall all privileged tinners were entitled 
to be sued only in the Court of the Vice-Warden of the Stannaries (see 6 & 
7 Will. IV. c. 106; 2&3 Vict. c. 58; 11 & 12 Vict. c. 83; 18 & 19 Vict. 
ce. 32; Bainbridge on Mines, 2nd ed. 571), and they are still exempt from 
being sued in the superior Courts; but they are liable to be sued in the 
county court, which has a concurrent jurisdiction with the Stannaries 
Court. (9 & 10 Vict. c. 95, ss. 58, 141; Newton v. Nancarrow, 15 Q. B. 
144.) 
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Plea that defendant is an attorney of another Court, and privi- 


leged to' be sued there only: see Hunter v. Neck, 3 M. & G. 181; 
Dp. 474. 
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General Issue (a). 
Never indebted,” ante, p. 461; ‘‘ Non est factum,” ante, p. 467. 


Traverse of the Demise, not being by Deed. 


That the plaintiff did not let to the defendant the said house upon 
the terms alleged. 


The form of the general issue in actions between Jandlord and tenant 
varies with the form of the declaration. The form of general issue appro- 
priate to the count for use and occupation (anfe, p. 196) is never indebted. 
Where the count is framed on the terms of the tenancy, as in the forms 
ante, p. 199, the defendant may traverae a tenancy on the terms alleged. 
Where the count charges a demise not under seal, the proper mode of 
nying the contract is by a traverse of the demise. If the demise is by deea, 
the contract is demed by the plea of non est factum., 

The general issue pleaded to the indebitatus count for use and oecupation 
denies that the defendant held and occupied the premises under the plain- 
tiff, during the period of time for which the rent is claimed. Under it the 
defendant may prove that the tenancy was under a lease by deed; but it is 
not sufficient for him to show an express contract not by deed. (Gibson 
v. Kirk, 1 Q. B. 850: see ante, p. 196 (a).) The defendant may show 
a surrender (Dodd v. Acklom, 6 M. & G. 672), or an eviction by the plain- 
tiff, or by title parsmount before the rent acerued due (Prentice v. Eliott, 
5 M.& W. 606); a partial eviction may have the same operation as an eviction 
from the whole in suspending the rent. (Upton v. Townend, 17 C, B. 30.) 

-Under this issue the defendant may show a judgment in ejectment recovered 
by a third party, and lis own attormment as tenant to the latter in answer 
to a claim in respect of a subsequent occupation of the premises. (Newport 
v. Hardy, 2). & L.921.) So, he may show that his landlord's title has ex- 
pired, without showing an eviction (Mountnoy v, Collier, 1 KE. & B. 680; 
2 Wms. Saund. 218 a, (¢)): but a voluntary surrender of the premises to 
a mere adverse claimant, without eviction, is no defence, (Amery v. Barnett, 
$C. BN. 8.423: 27 L. J.C. P2217.) The defendant cannot by plea or 
in evidence dispute the plaintiff's title, except by showing that it has de- 
termined since the commencement of the tenancy. (Curtis v. Spitty, 1 Bing. 
N.C.15; Delaney vy. For, 20. B. N.S. 768; 261. 5. C. P. 218; London 
and North-Western Ry. Co. v. West, L. R. 2 C. P. 558; 36 1. J.C. P. 
245; and see post, p. 636 (4)); so nil habuit in tenementis is ev bad plea. 
(Curtis v. Spitty, supra.) 

If the defendant enters and occupies under a mortgagor in posacasion a 
mere notice by fhe mortgagee to pay the rent to him is no defence to the ac- 
tion. (Wilton v. Dunn, 17 (Q). B. 294; Hickman v. Machin, 4W.&N. 716 ; 
,28 L. J. Ex. 310; and see Partington v. Woodcock, 6 A. & EK. 690.) It 
seems that payment to the mortgagee in pursuance of such notice would 
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Plea to an action on an indenture of lease, that the lessor did not 
execute it (a): Cardwell v. Eucas,2M. & W. 111; Pitman y. Wood- 
bury, 3 Ex. 4; Swatman v. Ambler, 8 Ex. 72. 


Traverse of the Tenancy, not being under a Demise by Deed. 


That he was not tenant to the plaintiff of the said messuage and 
premises upon the terms alleged. 


be equivalent to payment to the mortgagor, but the defence should be 
specially pleaded. (See Jb. ; Pope v. Biggs, 9 B. & C. 245 ; Johnson v. Jones, 
9A. & K.809 ; Wheeler vy. Branscombe, 5 Q. B. 373.) If the mortgage is 
subsequent to the tenancy, the mortgagee may claim the rents due and to 
become due as assignee of the reversion, but payments of the rent made 
to the mortgagor before notice of the mortgage are valid. (Moss v. Gaili- 
more, Doug. 279; 1 Sr‘ sh’s L. C. 6th ed. 561; see Watts v. Ognell, Cro. 
Jac. 192.) : 

Where the defendant has taken the premises for a term, it is no defence 
that they were not. capable of occupstion in the manner for which the 
were let (Sutton v. Temple, 12 M. & W. 64), notwithstanding the landlord 
has agreed to do the repairs, unless the completion of the repairs was ex- 
pressly made a condition precedent (Surplice v. Farnsworth, 8 Scott, N. R. 
307) ; except perhaps in the case of a ready-furnished house which was not 
in astate fit for habitation. (Smith v. Marrable, 11 M.& W.5; and see Hart 
v. Windsor, 12 M. & W. 68.) It is no defence that the premises consisted 
principally of buildings which were destroyed by fire ; and in such case it 
is no defence on equitable grounds that the landlord insured the premises 
and received the amount insured, but has not not laid it out in rebuilding. 
(Loft v. Dennis, 1 KE. & E. 474.) 

Where the declaration is special, matters showing the termination of the 
contract, as surrender, eviction, ete., cannot be given in evidence under a 
traverse of the contract or tenancy, but must be pleaded specially. 

The breaches charged in the declaration must be denied by traverses in 
terms of the allegations. 

(a) Covenants which depend on the existence of the term, such as those 
to repair and pay rent during the term, are not obligatory if the lessor does 
not exccute the lease, because the term has not been created to which such 
covenants are annexed, and during which only they operate. (Cardwell 
v. Lucas, 2 M.& W.111; Pitman v. Woodbury, 3 Ex. 4.) A covenant to 
repair at the end of the term, after the defendant had enjoyed the whole 
term, was held binding notwithstanding the lessor had not executed the lease. 
(Cooch v. Goodman, 2 Q. B. 580; Pistor v. Cater, 9 M. & W. 315; but see 
Swatman vy. Ambler, 8 Ex. 72.) So, the defendant is bound if he has ob- 
tained all the title to the lease he bargained for, though the execution may 
be defective. (dfow v. Greek, 3 TH. & C. 391; 34 L. J. Ex. 4; Zoler v. 
Slater, L. KR. 3 Q. B. 42; 37 L. J. Q. B. 33.) If the declaration alleges a 
demige by deed, the defence that the lessor has not executed may be raised 
under the plea of non est factum, or a traverse of the demise (Hilson v. 
Woolfryes, 6 M. & 8. 341; ond see Cardwell v. Lucas, 2 M. & W.131, 
117); butif the declaration alleges merely the covenant of the defendant, 
it seems that the defence must. be specially pleaded. (Morgan v. Pike, 14 
C. B. 473.) Under a traverse of the demise the lease would be proved 
by the production of the counterpart executed by the lessee (Houghton 
v. Kenig, 18 C. B. 235; 25 L. J. C. P. 218) ; unless the lease itself is 
also produced and is not executed (Wilson v. Woolfryes, 6 M. & 8. 341.) 
A plea to an action for rent, that the deed of demise was cancelled with 
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Traverse that the Rent became Due (a). 
That'no part of the said rent had at the commencement of this 
suit become due as alleged. 


Plea of Payment of the Rent when Due (6). 
That before action he satisfied and discharged the pluaintiff’s claim 
by payment. 





Plea that the rent was satisfied by a distress: Aldridge v. Howard, 
4M.&G.921. [This plea must state that the rent was satisfied, 
as otherwise an action may be maintained, notwithstanding a distress 


taken: Lear vy. Edmonds, 1 B. & Ald. 157.] 


Plea to part of the rent claimed, a deduction by the defendant for 
roperty tax paid in respect of the premises: Clennel v. Read, 7 
Fount. 50; Franklin v. Carter, 1 C. B. 750; Taylor ve Evans. 1 
H.& N.101; 25 L. J. Ex. 269; Foley v. Fletcher, 3 H. & N. 769; 
28 L. J. Ex. 100. 
A like plea in respect of land tax, sewers rates, etc. (ec): Smith 
v. Humble, 15 C. B. 321. 


the consent of the plaintiff and the defendant, was held bad as to the 
rent previously accrued due. (Ward v. Lumley, 5 HW. & N. 606; 29 L. J. 
Ex. 322.) 

(a) The plea of viens in arrear, which is a good plea in bar to an avowry 
or cognizance in replevin (see post, Chap. V1,“ Replerin”), is not properly 
applicable in any other action. It was always held to be a bad plea to 
u count in covenant for the non-payment of rent, because it confesses the 
breach of the covenant to pay ad diem, and only tends to mitigate the 
damages ; but it was held formerly to be a good plea to a count in debt 
for rent on the ground that it was equivalent to the plea of aid debef, 
(Warner v. Theobald, 2 Cowp. 588.) The plea of ail debet, however, by 
the R. G. HW. T. 4 Will TV, and since by the r. 11, T. T. 1853, is not 
allowed in any action, it would seem therefore that the plea of riens in 
arrear, as being equivalent to the plea of wil debet, 1s not allowed (and see 
3 Chit. Pl. 7th ed. 202). The plea is also objectionable as being ambiguous 
and embarrassing, for it does not show whether the defendant means to 
deny that the rent ever became duc, or to assert that it has been satisfied 
by payment or otherwise. (See post, Chap. VI, “ Repleren.”) In this latter 
point of view its use would be a violation of the r. 8, T. T. 1853, that “in 
every species of actions on contract, all matters in confession and avoidance 
shall be specially pleaded.” 

(6) This plea wil be sufficient whether the rent was paid on the day when 
it became due, or afterwards in accord and satisfaction. <A plea that the 
defendant was on the premises ready to pay the rent at the time it became 
due, but that plaintiff was not there ready to receive it, was held a bad plea 
to an action on a covenant to pay the rent reserved. (Jlal/dane v. Johnson, 
& Ex. 689 ) 

(c) A like plea might be pleaded of deduction in respect of payments of 
other charges upon the land, as of the interest of a mortgage of the premisca 
(Dyer v. Bowley, 2 Bing. 94; Pope v. Biggs, 9 B.& U. 245; Johnson v. 
Jones, 9 A. & E. 800; sce ante, p. 631), or of a rent-charge (Taylor v. 
Zamira, 6 Taunt. 524), or of rent to the ground landlord. (Carter v. Carter, 
5 Bing. 406; Sapsford vy. Fletcher, 4T.R.511.) As to deduction for rates 


Landlord and Tenant. 633: 


Plea that the Defendant kept the Premises in Tenantable Repair. 


That he did at all times during the said tenancy keep ‘the said 
messuage and premises in tenantable repair, order, and condition. 


Plea that the Defendant used the Premises in a Tenantlike 
Manzer. 


That he did at all times during the said tenancy use the said mes. 
suage and premises in a tenantlike and proper manner. 


Plea traversing the Want of Repair. 
That the said house was not during the said term out of good or 
substantial repair as alleged [traversing the breach as alleged in 
the declaration in terms]. 





Plea that the defendant was always ready and willing to repair, 
but a reasonable time for doing the repairs had not elapsed before 
action: Green v. Eales, 2 Q. B. 225. 


Plea that the Defendant did cultivate the Farm according to the 
Custom of the Country. 

That he did during the said tenancy use and cultivate the said 
farm and land in a husbandlike manner according to the custom of 
the country where the same were situate. [Jf the breaches are stuted 
with particularity in the declaration, as in the form ante, p. 204, 
they should be traversed in terms. | 


Plea traversing the alleged Custom of the Country. 


That he ought not, according to the course of good husbandry, 
and the custom of the country where the said farm and lands were 
situate, [to have had one-half of the arable land of the said farm in 
corn, aud one-fourth part of the said arable land in seeds, and the 
remaining one-fourth part thereof in fallow or turnips] as alleged. 
(The plea must be limited at the commencement to those breaches 
which are founded upon the parts of the custom traversed. | 

Like pleas: Hutton v. Warren, 1 M. & W. 466; Hallifax v. 
Chambers, 4M. & W. 662; Hartley v. Burkitt, 4 Bing. N.C. 687. 


Plea traversing the Breach of the Covenant for Title in a Lease. 
That at the time of the making of the said demise the defendant 
had full and lawful power and authority to demise the said house to 
the plaintiff for the said term. 


under the Metropolis Local Management Act, see Sweet v. Seager, 2 C. B. 
N.8.119; Ryan v. Thompson, L. R. 3 C. P. 144; 37 LJ. C. P. 184; 
Thompson v. Lapworth, L. KR. 3 C. P. 149; under a local management Act, 
see idswell v. Whitworth, L. R. 2 C. P. 326 ; 36 L.J.C, P. 103. 

Z2ES3 
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Plea traversing the Breach of the Covenant for Quiet Possession. 
That the said G. H. did not enter into the said house or evict the 
plaintiff therefrom as alleged. 


Plea traversing the Title of the Person evicting the Plaintiff. 
That at the time when the said G. H. entered into the said house 
and evicted the plaintiff therefrom, the said G. 77. had no Jawful 
claim or title to the said house or to the possession thereof through 
or under the defendant as alleged. 


Plea of a Surrender, to a Special Count for Rent or Breaches of 
Covenant (a). 

That before the said rent became due [or before the alleged 
breach, or before the breach herein pleaded to, as the case may be] 
he surrendered to the plaintiff the said demised premises and all the 
residue of the said term then to come and unexpired therein, and 
the plaintiff’ then accepted such surrender and took possession of 
the said premises. 





Plea of a Surrender by Operation of Law. 

That before the said rent became due ‘or before the alleged 
breach, ov before the breach herein pleaded to, as the case may be] 
the said demised premises and all the residue of the said term then 
to come and unexpired therein were duly surrendered by the defen- 
dant to the plaintiff by act and operation of law [that 1s to say, by 
the defendant then giving up to the plaintiff and the plaintiff then 
accepting from the defendant the possession of the said demised 
premises with the intention respectively of then putting an end to 
the said term }. 

Af like plea: Smith v. Lovell, 10 C. B. 6. 

Plea of surrender by acceptance of a new lease: Barnard v. 
Duthy, 5 Taunt. 27; sce Ll Wms. Saund. 236c; Lyon v. Reed, 13 M. 
& W. 285. 

A special plea that the defendant gave up possession under an 
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(a) This defence need not be specially pleaded to a count for use and 
occupation, but may be shown under the general issue. (Judd v. Acklom, 
6M.&G.672; Walls vy. Alcheson, 3 Bing. 462; and sce ante, p. 630.) 

By the Statute of Frauds, 29 Car. LI. ¢. 3, 5. 3, no leases or terms of yeara 
in any jands tenements or hereditaments shall be surrendered unless by 
deed or note in writing, signed by the party surrendering the same or his 
afent thereunto lawfully authomzed in writing, or by act and operation of 
law. And by 8 & 9 Viet. ¢. 106, 8.3, a surrender in writing of any interest 
in any tenements or hereditaments (not being a copyhold interest, and not 
being an interest which might by law have been created without writing) 
shall be void at law unless made hy deed. 

As to what constitutes a surrender by operation of law, see 1 Wma. 
Saund. 235 c, (9); Dodd v. Acklom, 6 M. & G. 672; Cannan vy. Hartley, 
19 L. J.C. P.323; Phené vy. Popplewell, 12 C. B. N.S. 334; 31 L.5.C. P. 
235, and the casef there cited. The plea of a surrender by operation of 
law must show the facts which constitute such a surrender. (Per Parke, B., 
Foquet v. Moor, 7 Ex. 870, 875.) 
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agreement to do so in . onsideration of being discharged from the 
rent: Gorev. Wright, 8 A. & E.118; Smith v. Lovell, 10 0. B. 6. 

A like plea of an agreement that the defendant should be discharged 
JSrom all subsequent rent on delivering up possession to a third party, 


which he did: Turner v. Hardey, 9 M. & W. 770. 


Plea that the tenancy or term was determined by a notice to quit 
before the rent became due or the breaches were committed: Jones y. 
Shears, 4 A. & E. 832; Cadby v. Martinez, 11 A. & E. 720; Jones 
v. Nixon, 1 H.& C. 48; 41 L. J. Ex. 5085. 

Replication that the defendant afterwards waived the notice: 
Jones v. Shears, supra; and see post, p. 649. 


Plea of Eviction (a). 

That during the said term and before the said rent became due 
[or before the alleged breach, or before the breach hercin pleaded 
to, as the case may be] the plaintiff. without the consent and against 
the will of the defendant, wrongfully entered into and upon the said 
messuage and premises and evicted the defendant from the posses- 
sion, use, and occupation thereof, and kept him so evicted thence- 
forth hitherto. 


Plea of eviction from part of the demised premises: Salmon v. 
Smith, 1 Wms. Saund. 202; Morrison v. Chadwick, 7 C. B. 266; 
Newton v. Alling 1 Q. B. 518; Williams v. Hayward, 1 E. & E. 
1040; 28 L. J. Q. B. 374. 

Plea that the defendant could not enter into part of the demised 
premises, because it was occupicd by another person: see Neale v. 
Mackenzie, 2 C.M. & R. 81; 1M. & W. 747. 

Plea of eviction under a terit of possession in ejectment at the suit 
of a third party: Samons v. Farren, 1 Bing. N.C. 126; Davies v. 
Underwood, 2 H. & N. 570; 27 L. J. Ex. 113; under an elegit: 
Mayor, ete., of Poole v. Whitt, 15 M. & W. 571. 


rer 














(a) As to what amounts to eviction, see 1 Wms. Saund. 204 (2); Dunn ' 
v. Di Nuoro, 3 M. & G. 105; Upton v. Townend, 17 C. B. 30; 25 L. J. 
C. P. 44; Henderson v. Mears, 28 L.3I.Q. B. 305; Furnivall vy. Grore, 8 
C. BL N.S. 496; Wheeler vy. Stererson, 6 H. & N. 155; 30 L. J. Ex. 46; 
Pellatt v. Boosey, 31 L. J.C. P. 281. A voluntary giving up of possession 
upon a mere claim is no eviction, unless the claimant has a good title, which 
he can enforce. (.Uayor, ete., of Poole vy. Whitt, 1a M. & W.571; Delaney v. 
For, 2C. B.N.S. 768; 26.3.0. P. 248; Amery v. Barnett, 4C. B.N.S. 
423; 27L.d.C. P. 216.) An eviction by the landlord of his tenant from part ‘ 
of the demised premises creates a suspension of the entire rent during the 
continuance of the eviction; but the tenant is not thereby discharged from 
his covenants or contracts, other than for the payment of rent. (1 Wms. 
Saund. 204, n. (2); Mfurrison v. Chadwick, 7 C. B. 266; Newton v. Allin, 
1 Q. B. 518.) Upon eviction from part of the premises by title paramount, , 
the rent is apportionable, but the covenants are not. (Walker's case, 3 Co. | 
225; Sterensonv. Laubard, 2 East, 575; see Neale v. Mackenzie, 2 C. M. 
& R. 84; 1 M. & W. 747; 1 Wis. Saund. 204 (a).) The plea cannot be 
supported by proof that the defendant was prevented from using an ease- 
ment demised with the premises. (Juliams v. Hayward, 1 EK. & E. 1040; 
28 L. J.Q. B. 374.) Eviction need not be specially pleaded to a count for 
use and occupation. (Prentice v. Elliott, 5 M.& W. 606; aud see anée, p. 680.) 
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Plea of re-entry by the plaintiff for a forfeiture before the rent 
became due: Oldershaw v. Holt, 12 A. & BK. 592. 

Plea of recovery of possession by the supertor landlord upon a for- 
feiture incurred by the plaintiff: Franklin v. Curter, 1 C. B. 750. 

Plea of assignment of the reversion by the plaintiff and a claim of 
the rent by the assignee : see Boodle v. Cambell, 7 M. & G. 386. A 
like plea setting up an assignment upon the tnsulvency of the plain- 
tiff and notice by his assignees to pay the rent to them: see Parting- 
ton v. Woodcock, 6 A. & KE. 690; and see ante, p. 630. 

Plea that the premises became uninhahitable through default of 
the plaintiff. wherefore the defendant quitted possession: Arden Vv. 
Pullen, 10 M. & W. 321. 


to an action by an Assignee of the Lessor [or Lessee] tra- 
rersing the Assignment to the Plaintiff (a). 


That the said G. HZ. did not yrant [or assign] to the plaintiff his 
reversion for estate, of and in the said messuage and land as 
allezed. 


Plea by an Assignee of a Lease [or Reversion} traversing the 
Assignment. 


That the estate (or reversion] of the said G. #7. of and in the 
said messuage and land did not vest in the defendant by assign- 
ment as alleged. 

A special plea that the defendants are assignees of a hankrupt 
lessee, and never elected to take the lease : Goodwin v. Noble, 8 BE. & 
B. 587; 27 L. J. Q. B. 204. 

A special plea that defendant hecame assignee as executor only and 
neverentered: Kearsley v. Oxley, 2 HW. & C. 806; see ante, p. 583 (a). 


Plea to an Action by the Assignee of the Reversion traversing that 
the Lessor was entitled to the reversion (hb). 


That the said G. ZH. was not possessed ‘or seized) of the said 
reversion of and in the said demised premises as alleged. 


oe —_— a= ewe — - eee ee moe -=— -_ ee, mere EE weet te ee © 


‘(a) By the Statute of Frauds, 29 Car. TT. ¢. 3, 8. 3, no leases or terms of 
years in any lands, tenements, or hereditaments shall be assigned unless it 
be by deed or note in writing signed by the party assigning the same, or his 
agent thereunto lawfully authorized by writing, or by act or operation of 
law. And by the 8 & 9 Vict. c. 106, 5, 3, an assignment of a chattel interest, 
not being copyhold, in any tenements or hereditaments, shall be void at law 
unless made by deed. 

An instrument, which was intended to be a lease and not an assignment, 
may be valid as a lease, although it passes all the Jessor’s interest, and will 
not be void for want of the requirements of an assignment under the above 
statutes. (Pollock v. Stacy, 9 Q. B. 1033.) An instrument intended to be 
an assignment, and void under the above statutes, cannot operate os an 
underlease. (Barrett v. Rolph, 14 M. & W. 348.) 

(6) A lessee is estopped from denying the lessor’s title, as recited in the 

lease. If the title is not shown in the lease, the lessee ia estopped from 
pleading that the Tessor ni/ habuit in tenementis, or any defence involving 
that assertion. (See ante, p.630; and see “ Hetuppel,” post, Chap. V1.) In 
_ such case the lessor has a reversion by estoppel, which is primd facie evi- 


Landlord and Tenant. 637 


Like pleas: Weld v. Baxter, 11 Ex. 816; 1 H. & N. 568; 25 
L. J. Kx. 214; 26 Ib. 112; Phelps v. Prew, 3 E. & B. 430; Cuth- 
bertson v. Irving, 4H. & N. 742; 28 L. J. Ex. 306. 

_ Plea that the lessor was not possessed of the remainder of a term 
tn the demised premises: Carvick v. Blagrave, 1 B. & B.531; Wil- 
liams v. Hayward, 1 i. & E. 1040; 28 L. J. Q. B. 374. 

Plea to an action for rent by the assignee of the reversion, that the 
defendant paid the rent tu the original lessor, before having notice of 
the assignment: Watts v. Oguell, Cro. Jac. 192. 


Plea, by the Lessee to an Action for Rent, (on the reservation) that 


he assigned the Term and the Landlord accepted the Assignee as 
Tenant (a). 


That before the said rent became due he assigned by deed all his 
said estate and term of years then to come and unexpired in the said 
demised premises to J. A., who then entered into the same and was 
possessed thereof for the said residue of the said term, and the plain- 
tiff then had notice thereof, and afterwards and before the said rent 
became due accepted from the said J. K. rent by the said demise 
reserved and made payable, and accepted the said J. X. as his tenant 
of the said demised premises. 


A like plea: Dean of Windsor v. Gover, 2 Wms. Saund. 302. 


Plea by the Assignee of a Lease that he had assigned the Term (b). 


That before the said rent became due [or before the alleged 
breach, o7 before the breach herein pleaded to] he assigned by deed 
all his said estate and term of years then to come and unexpired in 
the said demised premises to J. K., who then entered into the said 


demised premises and was possessed thereof for the said residue of 
the said term. 


dence of a reversion in fee simple, and will sustain an averment of such 
estate. (Cuthbertson v. Irring, 4 H. & N. 742, 28 L. J. Ex. 306.) The 
lessee may rebut the primd acre presumption of the reversion being in fee 
simple by evidence consistent with the estoppel, as by showing that the re- 
version is an estate for years or for life; but not by showing that the lessor 
had no estate at all, for this would be inconsistent with the estoppel. (Weld 
v. Barter, 1 H. & N. 568; 26 L. J. Ex. 112. See further as to reversions 
by estoppel, ante, p. 207 (a).) 

(a) lf the lessee assign over his term, and the lessor accept the assignee 
as his tenant, the lessor cannot have an action of debt for the rent against 
the first lessee; although he may sue on the covenant, if any, to pav the 
rent, (Thursby v. Plant, 1 Wins. Saund. 240; 2 Ib. 302 n. (5); Wadham 
vy. Marlowe, 8 East, 314; 1 H. Bl. 437; notes to Spencer's case, 1 Smith’s 
L. C. 6th ed. 45; see ante, p. 199.) Hence the above plea would be no de- 
fence to an action on an express covenant by the lessee to pay the rent. 

(6) The assignee of a term 18 liable for breaches of covenant happening 
whilst he continues assignee, but not for those conmitted after an assign- 
ment by him. (Harley v. Aing, 2C. M. & R. 18; Taylor v. Shum, 1 B. 
& P. 21; Paul v. Nurse, 8 B. & C. 486; and see the note to Spencer’s case, 
1 Smith’s L. C. 6th ed. ». 45.) He is not liable for breaches committed 
before the assignment to him. (Sf. Saviour's Southwark v. Smith, 3 Burr.’ 
1271; Coward v. Greyory, L. KR. 2 C. P. 153; 36 L. J. O. P. 1.) 
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Plea that the Lessor assigned the Reversion before Breach (a). 


That before the said rent became due [or before the alleged 
breach, or before the breach herein pleaded to] the plaintiff by deed 
granted and assigned all his reversion of and in the said demised 
premises to J. A., and thenceforth ceased to have any reversion 
therein. 

Like pleas: Green v. James, 6 M. & W. 656; Pargeter v. Har- 
ris, 7 Q. B. 708; and see Bickford v. Parson, 5 C. B. 920. 


Pleas to the action by a landlord for double value under 4 Geo. II, 
ec. 28, s. 1 (b):— 

Plea traversing the tenancy: ante, p. 631; and see Wilkinson v. 
Halli, 1 Bing. N. C. 713. 

Plea traversing the notice in writing: Poole v. Warren, 8 A. & 
E. 582. 

Plea traversing that defendant wilfully held over after the deter- 
mination of the term: Swinfen vy. Bacon, 6 H. & N. 184, 846; 30 
L. J. Ex. 33, 368. 

Plea that defendant held over under a claim of title: Poole v. 
Warren, supra; and see Wright v. Smith, 5 Esp. 203. 


Plea to action for rent that after it acerued due the defendant ere- 
cuted a deed under the © Bankruptey Act, 1861," s. 192, wherehy 
his debts were released: Porter vy. Kirkus, L. R.2 C. P. 690; 36 
L. J. C. P. 311. 

Plea as to subsequent rent that defendant executed a deed under 
“the Bankruptcy Act. 1861." s. 192, and his trustecs elected to take 
the lease, under 12 & 13 Viel. c. 106, s. 145: Porter v. Kirkus, 
supra. 

A like plea averring that the trustces declined to take the lease, 
and the defendant offered to deliver it up: Lh. 

Plea that the defendant became bankrupt and his assignees declined 


(2) This plea is no defence to a contract contained in a4 lease not under 
seal, because such contracts do not pass by assigninent of the reversion under 
the statute 32 Hen. VIII, ¢. 3-4. (Bickford v. Parson, 6 C. B. 920; and see 
ante, p. 207 (a).) The defence could not be pleaded to a count for breaches 
of covenant committed before the assignment. (/6.) If 1s no defence to an 
action on covenants which are not of a nature to run with the land, as such 
covenants do not pass by the assignment. (Slokes vy. Russell, 31. R. 678.) 
A replication denying that the plaintiff had any reversion was held bad, as 
being a departure from the declaration. (Green v. James, 6 M. & W. 656.) 

(4) This action is in the nature of a penal action given to the party 
grieved (see Lloyd v. Roshee, 2 Camp. 403); and it seems therefore that 
the plea of the peneral issue, not guilty, might be pleaded by statute, and 
would put in issue the whole declaration (sce ante, p. 462; post, Chap. VI, 
“ General Issue hy Statute ;” Jones v. Williams, 4 M. & W. 375; Hirst 
v. Horn, 6 M. & W. 393). Special traverses, however, are usual as in the 
cases cited above (and sce Roscoe on Ev. 11th ed. 450). The period of 
eos for this action is two years. (3 & 4 Will. 1V, c. 42, 8.3; post, 
p- 640. 
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to take the lease, and he offered to deliver it up, under 12 & 13 Vict. 
c. 106, s. 145: Colles v. Evanson, 19 C. B. N.S. 372; 834 LJ.C. P. 
320. 

Plea by the assignees of a bankrupt lessee that they never elected 
to take the lease: Goodwin v. Noble, 8 E. & B. 587; 27 L. J. Q. B. 
204; ante, p. 492. 


Pleas in actions against executors and administrators of deceased 
tenant: see ‘‘ executors,” ante, p. 583. 


Leave anv License. See ‘‘ Rescission of Contract,” post, p. 673. 


LIMITATION, STATUTES OF 


(a) Limitation of Actions on Contracts.|—The Statutes of Limitation 
form a defence to an action after the prescribed period has run, and must 
be specially pleaded. (2 Wms. Saund. 63.) 

The principal enactments respecting the limitation of actions upon con- 
tracts are the following : 

By the 21 Jac. I, c. 16, s. 3, “all actions of account_and upon the case 
(other than for such accounts as concern the trade of merchandise bétweén 
merchant and merchant, their factors or servants), all actions of debt 
grounded upon any lending or contract without specialty, all actions of debt 
for arrearages of rent ’—“ shall be commenced and sued within the time 
and limitation hereafter expressed, and not after (that is to say), the said 
actions upon the case, and the said actions for account, and the said actions 
for debt, within six years next after the cause of such actions or suit, and 
not after.”” The actions Woon the case in this enactment include actions of 
assumpsit (see ante, p. 58; Chandler v. Vilett, 2 Wms. Saund. 120; Bat- 
tley v. Faulkner, 3B. & Ald. 288, 294.) The exception as to merchants’ 
accounts was repealed by the Mereantile Law Amendment Act, 1856, 19 
& 20 Vict. ¢. 97, 3. 9. (See Jaglis v. Haigh, 8 M. & W. 769; Cottam v. 
Partridge, 4 M. & G. 271, 283.) 

By the 3 & 4 Will. IV, ce. 27, s. 40, ‘no action, or suit, or other proceed- 
ing shall be brought to recover any sum of money secured by any mortgage, 
judgment, or lien, or otherwise charged upon or payable out of any land or 
rent, af Jaw or in equity, or any legacy, but within twenty years next after 
a present right. to receive the same shall have acértied to some person capa- 
ble of giving a discharge for or release of the same, unless in the meantime 
some part of the principal money, or some interest hereon, shall have been 
paid, or some acknowledgment of the right thereto shall have been given 
In writing signed by the person by whom the same shall be payable, or his 
agent, to the person entifled thereto or his agent; and in such case no 
such action, or suit, or proceeding shall be brought but within twenty years 
after such payment or acknowledgment, or the last of such”payments or 
acknowledgments, if more than one, was given.” 

By the 3 & 4 Will. IV, c. 27, 5. 42, “no arrears of rent or of interest in 
reapyct of any sum of moncy charged upon or payable out of any land or 
rent, or in respect of any legacy, or any damages in respect of such arrears 
of rent or interest, shall be recovered by any distress, action, or suit but 
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within six years next after the same respectively shall have become due, or 
next aften an acknowledgment of the same m writing shall have been given 
to the person entitled thereto, or his agent, signed by the person by whom 
the same was payable, or his agent.” 

By the 3 & 4 Will. IV, c. 42, 8. 3, “all actions of debt for rent upon an 
indenture of demise, all actions of covenant. or debt upon any bond or other 
specialty, and all actions of debt or scire factas upon any recognizance, and 
alao all actions of debt upon any award where the submission is not by 
specialty, or for any fine due in respect of any copyhold estates, or for an 
escape, or for money levied on any fieri facias, and all actions for penalties, 
damages, or sums of money given to the party grieved, by any statute now 
or hereafter to be in force, shall be commenced and sued within the time 
and linutation hereinafter expressed, and not after; that is to say, the said 
actions of debt for rent upon an indenture of demise, or covenant, or debt 
upon any bond or other specialty, action of debt or sctre facias upon re- 
cognizance, within twenty years after the cause of such actions or suits, but 
not after; the said actions by The party grieved, within two years after 
the cause of such actions or suits, but not after; and the said other actions 
within aix years after the cause of such actions or suits, but not after: 
provided that nothing herein coutained shall extend to any action given by 
any statute where the time for bringing such action is or shall be by any 
statute specially limited.” 

This enactment applies to actions upon bonds or covenants for the pay- 
ment of rent or interest in respect of money charged upon land; and such 
actions may be brought within twenty years, notwithstanding the above 
enactment of 3 & 4 Will, LV, ¢. 27, 8. 42, which apphes to remedies against 
the land only, and limits the recovery of rent or interest to six years. 
(Paget v. Foley, 2 Bing. N.C. 679; Strachan v. Thomas, 12 A. & EF, 506; 
Manning v. Phelps, 10 Ex. 50; 26 L. 0. Ex. 62; Da Vigier v. Lee, 2 Hare, 
326; Hunter v. Nockolds, 1H. & T. O44; and see Alyy v. Norwood, 5 De 
G.& 8S. 240; Round y. Bell, 30 Beav. 121; 31 L. J.C. 127.) 

Actions for debt on a statute (other than penal actions) are considered 
as founded on a specialty within the 3.& 4 Will. TV, ¢. 42, 5.35 as actions 
for calls under the Companies Clauses Consolidation Act, 18-65. (Cork and 
Bandon Ry. Co. v. Goode, 13 C. B. 826; and seo Shepherd v. Hills, 11 Ex. 
4d; 25 L. J. Ex.6; Wentworth v. Cherill, 26 Ld. C. 760.) The lability 
of a contributory for calls upon the winding up of a company under thie 
Companies Act 1862, creates a debt of the nature of a specialty, (25 & 26 
Viet. c. 89, 8. 78; sce Robinson's case, 6 De G. M. & G. 572; 26 Lid. €. 
95.) 

An action for calls by a company established under a statute of a colonial 
legislature is an action upon a simple contract. (Helland Ry. Co. v. Blake, 
6H. & N. 410; 380 L. J. Ex. 161.) An action of debt for a penalty due 
under a bye law made by virtue of a charter is barred by 21 Jt Tc. 16, 
s. 3, if not commenced within six years. (Tobacco Pipe Makers’ Co. v. 
Loder, 16 Q. B. 765, 20 LOJ- QT Br4TF) 

By 31 Eliz. c. 5, 3. 5, actions or penalties given by statute to a common 
informer, whether gui tam or by the informer alone (Dyer v. Best, L. R. 1 
Ex. 152; 35 L. J. Ex. 105), must be brought within one year. Under this 
statute the plaintiff must prove the commencement of his action within the 
time limited as part of his title, under the plea of the general issue. (2 Wma. 
Saund. 64, 63 c.) 

By the 22 & 23 Vict. c. 49, ss. 1, 4, it seems to be provided that actions 
for debta incurred by guardians of any union or parish, or the board of 
management of any school or asyluin district, must be commenced wythin 
three months after the expiration of the half-year in which the debts were 
incurred, unless thie Poor Law Gourd, by order, oxtend thé time for a period 
not exceeding twelve months from the date of the debts. (See Waddington 
v. Guardians of City of London Union, K. B. & E. 370; 28 L. J. M. 113; 
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Baker v. Guardians of Billericay Union, 2 H. & C. 642; 33 L. J. M. 40, 
where see a plea under this statute.) . 

By the effect of sect. 7 of the above statute of Jac. I, and sect. 4 of 3 & 4 
Will. IV, c. 42, if the person entitled to any action within those statutes is 
at the time of the cause of action accrued within the age of twenty-one years, 
feme covert, or non compos mentis, the time does not begin to run till those 
disabilities have ceased. A similar privilege was also extended to plaintiffs 
imprisoned or beyond seas, but has been abolished by 19 & 20 Vict. c. 97, 
3.10. Also by the 4 Anne, c. 16, 8. 19, if the person against whom the cause 
of action exists is at the time of the accruing of the cause of action beyond 
the seus, the person entitled to the cause of action may bring the action 
against such person after his return from beyond the seas within the time 
limited by the statute of James. The 4th section of the 3 & 4 Will. 1V, ¢. 
42, contains a similar provision with respect to actions on specialties against 
persons beyond the seas. By the 3 & 4 Will. IV, c. 42, 8. 7, ‘* No part of 
the United Kindom of Great Britain and Ireland, nor the islands of Man, 
Guernsey, Jersey, Alderney, and Sark, nor any islands adjacent to any of 
them, being part of the dominions of his majesty, shall be deemed to be 
beyond the seas” within that Act or the Act of James. And by the 19 & 
20 Vict. c. 97,8. 12, the sume is enacted, as to the statute of Anne and that 
Act. As to one of joint debtors being beyond seas, see post, p. 645 (a). 

The time of limitation begins to run from the period when the action 
might first have been brought, subject to the above provisions. Where 
the time has once begun to run, no subsequent disability will suspend the 
operation of the statutes. (Rhodes v. Smethurst, 6 M. & W. 351 ; Homfray 
v. Seroope, 13 Q. B. 509, 512.) If the plaintitf relies upon any of the 
above disabilities as deferring the period of limitation, he must reply the 
fact specially. (Chandler v. Vilett, 2 Wms. Saund. 118.) 

The statute begins to run, although the plaintiff was not aware of the 
accrual of the cause of action. (Short v. M‘Carthy, 3 B. & Ald. 626; and 
see Brown v. Howard, 2 B. & B. 73; Granger v. George, 5 B. & C. 149.) 
It is no answer toa plea of the stutute that the cause of action was frau- 
dulently concealed from the plaintiff until within six years before the suit ; 
and a replication to that effect is bad, whether pleaded on legal or on equi- 
table grounds. (Clark v. Hougham, 2 B. & C. 149; Hunter v. Gibbons, 1 
H.& N. 409; 26 L. J. Ex. 1; Imperial Gas Co. v. London Was Co., 10 
Ex. 39; und see ante, p. 567.) 

Lhe date of the cause of action is the date of the breach of contract or 
other injuridus act, and riot of the aterding of the damages resulting’ there- 
from. (2 Wim. Saund. 63 e, n. (#); and see Titulett v. Sympson, 8 E. & B. 
344; 27 L. J. Q. B. 138.) 

In the case of a single bond the cause of action is complete, and the 
statute begins to run from the date of execution; if the bond is subject to 
a condition, the cause of action accrues when the condition is first broken, 
and the statute begins to run from that date. (Sanders v. Coward, 15 M. & 
W. 48; Tuckey v. Hawkins, 4 C. B. 655.) 1f the bond is conditioned to do 
various things, or if there are covenants in the same instrument to do 
various things, every distinet breach gives a new cause of action, against 
which the statute begins to run from the date of the breach on which it is 
founded. (Sanders v. Coward, supra ; Blair vy. Ormond, 17 Q. B. 423, 438 ; 
20 L. J. Q. B. 444, 453) On a bond conditioned to pay an annuity, the 
non-payment. of each instalment is a distinct breach, aud the statute begins 
eee each as it becomes due. (Amott v. Holden, 18Q. B. 593; 22 
L. J. Q. BH 

Upon a bill or note the statute begins to run from the time the instru- 
ment is due and unpaid. (See Byles on Bills, 9th ed. 331.) Ona promissory 
note payable on demand, it runs from the date of the note. (Norton v. El/am, 
2M. & W. 461 ; sec anfe, p. 109.) Upon the dishonour of a bill by non- 
acceptance, the statute runs from the default of acceptance, and not rom the 
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" time for payment. (Whitehead v. Walker, 9 M. & W. 506.) Where money 

wasient “the form of a check, it was held that the statute began to run 
_ from the cashing of the check, and not from the delivery of it to the 
‘ borrower. (Garden v. Bruce, L. R. 3 C. P. 300; 87 L. J. C. P. 112.) 

Under the issue raised by a plea of the statute, the commencement of 
the action is the date of the issuing of the original writ of summons. (C. L. 
P. Act, 1852, s. 2.) Writs of summons may be renewed to prevent the ope- 

ration of the statute under the C. L. P. Act, 1852, 8. 11. (See 2 Chit. Pr. 
' 12th ed. 208; Day’s C. L. Procedure Acts, 3rd ed. 8.) 

The record is conclusive evidence of the date of the writ, subject to 
amendment (Harper v. Phillips, 7 M. & G. 397 ; Pratt v. Hawkins, 15 M. 
& W. 399; see Whipple v. Manley, 1 M. & W. 432; Cornish vy. Hockin, 1 
EB. & B. 602); but the plaintiff, under the issue taken on the plea of the 
statute, must show the renewals of the writ, if any. (Pritehard v. Bagshawe, 
20 L. J. C. P.161.) By the C. L. P. Act, 1852, s. 13, “The production of 
a writ of summons purporting to be marked with the seal of the Court, 
showing the same to have been renewed according to this act, shall be suifi- 
cient evidence of its having been so renewed, and of the commencement of 
the action as of the first date of such renewed writ for all purposes.” It is not 
necessary or proper that the renewal or non-renewal of the writ shoal be 
specially replied or pleaded. (Pratt v. Hawkins, 15 M. & W. 399; Higgs 
v. Mortimer, 1 Ex. 711.) 

The time of hmitation is computed exclusively of the day on which the 
cause of action arose, (JZardy v. Ryle, 9B. & C. 603 ; Young v. liggon, 6 M. 
& W. #9, 54; and see Robinson v. Waddington, 13 Q. B.753.)) The original 
writ of summons contmues in force only “ for six months from the day of 
the date thereof including the day of such date” and “may be renewed at 
any time before its expiration for six months from the date of such renewal ” 
(C. L. P. Act, 1852, s. 11), including the day of such renewal. CAduonymous, 
1H. & C. 664; 32 L. J. Ex. 88: Fisher v. Cox, 16 L. TP. N.S. 397.) 

By the statutes 21 Jac. I, ¢. 16, ». 4, as to simple contract debts, and 3 
& 4 Will. TV, c. 42, s. 6, as to specialty debts, after a judgment for the 
plaintiff is reversed in error, or judgment arrested after verdict for the 
plaintiff, the plaintiff may commence a new action within a year. 

See further as to Statutes of Limitation, post, Chap. VI, “ Limitation.” 


Renewal of Deht by Acknowledgment.|\—The effect of the Statutes of 

Limitation may in cases of debt be avoided by a subsequent acknowledgment 
_ of the debt remaining clue. 

With respect to sémple-contract debts: Tf at any time after a debt is due, 
the debtor renews his promise to pay it, or makes such an unqualified 
acknowledgment of the debt being due that a promise to pay it may be 
inferred therefrom, he renews his hability from the date of such promise or 
acknowledgment, and cannot avail himeelf of the Statute of Limitations in 
respect of the preceding lapse of time. (Zanner y. Smart, 6 B. & C. 603; 
Linsell v. Bonsor, 2 Bing. N.C. 241; Sidwell v. Mason, 2 HW. & N. 306; 
26 L. J. Ex. 407.) The debtor may by such subsequent promise renew his 
liability absolutely or to a limited extent. He may promise to pay a por- 
tion of the debt, or to pay it by instalments, or to pay it at some future 
day, or conditionally upon the happening of some event; im such cases his 
liability is limited by the terms of his new promise. (Zanner v. Smart, 
supra; Lechmere v. Fletcher, 1 C. & M. 623; Llumphreys v. Jones, 14 M.& 
W.1; and see “ Limitations,” ante, p. 217 (a).) Part payment on account 
of the debt is in general a sufficient acknowledgment from which a renewed 
promise to pay the residue may be inferred. (Cottam v. Pa:tridge, 4 M. & 
G. 287; Bodger v. Arch, 24 L. J. Ex. 19; Wainman v. Kynman, 1 Ex. 
121; Davies vy. Edwards, 7 Fx. 22.) And payment of interest on account 
of the debt has the same effect as part payment of the debt itself. (Bamfeld 
v. Tupper, 7 Ex. 27; Sime v. Brutton, 6 Ex. 802, 809.) 
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The acknowledgment must be made to the creditor, otherwise a promise 
cannot be inferred. (Godwin v. Cullery, 4H. & N. 373, 380.) It s@cms that 
an acknowledgment made to a cestui que trust of the debt, would enure to 
the benefit of the trustee as the nominal plaintiff. (See Parmiter v. Par- 
miter, 2 De G. F. & J. 526; 30 L. J. C. 508.) 

An infant may renew a debt for necessaries by acknowledgment. (Willins 
or Williams v. Smith, 4 E. & B.180; 24 L. J. Q. B.62.) A married woman 
cannot renew a debt contracted by her dum sola, except as agent for her 
husband. (Neve v. Hollands, 21 L. J. Q. B. 289.) As to acknowledgment 
by a Joint Stock Company, see Lowndes v. Garnett Gold Mining Co., 33 
L. J. C. 418. 

Before Lord Tenterden’s Act (9 Geo. IV, ec. 14) the acknowledgment 
might be proved cither by writing or verbally. By that Act, s. 1, it is 
enacted “ that in actions of debt or upon the case, grounded upon any sim- 
ple contract, no acknowledgment or promise by words only shall be sufficient 
evidence of a new or continuing contract, whereby to take any case out of 
the operation of the Statutes of Limitation, unless such acknowledgment or 
promise shall be made in some writing to be signed by the party chargeable 
thereby.” (See Haydon v. Williams, 7 Bing. 163, 166.) And by s. 8, “no 
writing made necessary by this Act shall be deemed to be an agreement 
within any statute relating to stamps.” 

By the Mereantile Law Amendment Act, 1856, 19 & 20 Vict. c. 97, 8.13, 
it is enacted in reference to the above sections that ‘an acknowledgement or 
promise made or contained by or in a writing signed by an agent of the 
party chargeable thereby, duly authorized to make such acknowledgment 
or promise, shall have the same effect as if such writing had been signed 
by such party himself.” 

Lord Tenterden’s Act, s. 1, expressly provided that nothing therein con- 
tained should alter or take away or lessen the effect of any payment of any 
priicipal or interest ; and therefore an acknowledgment so made may still 
be proved by verbal evidence. (Cleare v. Jones, 6 Ex. 573.) 

By s. 3 of Lord Tenterden’s Act. it is enacted ‘‘ That no indorsement or 
memorandum of any payment written or made after the time appointed for 
this Act to take effect, upon any promissory note, bill of exchange, or other 
writing, by or on the behalf of the party to whom such payment shall be 
made, shall be deemed sufficient proof of such payment, so as to take the 
case out of the operation of the statute.” 

The renewed promise revives the cause of action from the time of such 
promise being made, or becoming absolute, and is considered as a new cause 
of action; so that upon the Statute of Limitations being pleaded, the re- 
plication taking issue in substance asserts that the cause of action did accrue 
within the preseribed period. (Zanner v. Smart, 6 B. & C. 603, 606 ; Ridd 
v. Moggridge, 2 HW. & N. 567.) The cause of action must be complete at 
the time of action brought so that the plea of the statute cannot be met by 
a renewed promise made after action. (Bateman v. Pinder, 3 Q. B. 574.) 

The renewal of liability by acknowledgment is confined to cases of debts 
scknowledged ; no similar effect is given to acknowledgments of liability for 
other breaches of contract not resulting in debts. (Boydell vy. Drummond, 2 
Camp. 157, 160.) 

In eases of specialty debts the effect of the Statutes of Limitation may 
be avoided by subsequent acknowledgment in the manner provided by the 
3&4 Will 1V,¢. 42. By s. 5 of that statute, “if any acknowledgment. 
shall have been made, either by writing signed by the party lable by virtue 
of such indenture, specialty, or recognizance, or his agent, or by part pay- 
ment or part satisfaction on account of any principal or interest being then 
due thereon, it shall be lawful for the person entitled to bring his action for 
the money remaining unpaid and so acknowledged to be due within twenty 
years after such acknowledgment by writing or part payment or part satis- 
faction as aforesaid ;—and the plaintiff or plaintiffs in any such action on 


- 


¢ 
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Plea of the Statute of Limitations (C. L. P. Act, 1852, Sched. B. 39.) 


That the alleged cause of action did not accrue within six years 
(state the period of limitation applicable to the case] before this 
suit (a). 


Replication in an Action on a Specialty of an Acknowledgment 
within Twenty Years (3 & 4 Will. IV, ec. 42, 8. 5) (0). 


That the defendant within twenty years before this suit made an 
acknowledgment [in writing signed by him ov his agent, or by part 
payment or by part satisfaction, as the case may be, on account of 
the principal money ov interest then due on the said deed or bond, 
or as the case may be] that the debt in the declaration mentioned 
remained unpaid and due to the plaintiff. 


any indenture, specialty, or recognizance, may, by way of replication, state 
such acknowledgment, and that such action was brought within the time 
aforesaid, in answer to a plea of this statute.” As the acknowledgment 
under this section may be made in writing not under seal, it is the original 
cause of action founded on the deed or specialty which is revived from that 
date ; and it is not the mere acknowledyment which forms a new eause of 
action, as in the case of simple-contract debts. The acknowledgment need 
not be such as necessarily to import a promise to pay (Moodie v. Bannister, 
4 Drew. 432, 28 L. J. C. 881); and therefore, it seems, may be sufficient, 
if made to a stranver and not to the creditor. (//owcult v. Bonser, 3 ex. 
491, 500.) A renewal of hability under this statute applies only to money 
remaining unpaid and acknowledged to be due, and not to other acts and 
omissions in breach of covenants. (Blair vy. Ormond, 17 Q. B. 423.) 

With respect to acknowledgment and payment by one of several joint- 
debtors, the 9 Geo. 1V,¢. 1-4, 8. 1, provided that an acknowledgment of the 
debt by one of several jomt debtors should not revive the remedy agninst 
the others. This enactment did not extend to acknowledgment by part 
piyment or payment of interest (Wyatt v. Hodson, & Bing. 309) ; but by 
the Mercantile Law Amendment Act, 1856, 19 & ZO Viet. ¢. 97, s. 14, it was 
enacted in reference to the provisions of the Acts 21 Jac. J, ¢. 16, 8. 3, and 
3 & 4 Will. IV, ¢. 42, s. 3, “that no co-contractor or co-debtor, executor 
or alministrator shall lose the benefit of the suid enactments, so as to be 
chargeable in respect or by reuson only of payment of any principal, in- 
terest, or other money by any other or others of such co-contractors or co- 
debtors, executors or administrators.” (See Cuckrill v. Sparke, 1H. & C. 
699; 32 L. J. Ex. 118.) 

(a) A plea stating that the cause of action accrued more than six years ago, 
and not negativing its accrual within #1x years, was held not to be a plea of 
the statute. (Bush v. Martin, 2H. & C.311; 33 1.30. Bx.17.) A plea of not 
guilty within siz veara to an action, the limitation of which was four years, 
was held a good plea. (Macfadzen v. Olirant, 6 Kast, 387.) The replication 
in actions on simple contracts may take isstie on the plea, and under this the 
plaintiff may show that the cause of action was renewed within six years. 
(Tanner v. Smart, 6 B. & C. 603, 606; see ante, p. 613.) 

(b) In actions on specialties the acknowledgment under 3 & 4 Will. TV, 
c. 42, 8. 5, must be replied specially, as m the form above given, and cannot 
be given in evidence under a joinder of issue or a replication that the cause 
of action accrued within twenty years before this suit. (Aempe v. Gibbon, 
9 Q. B. 600.) The mode of making the acknowledgment, whether by writing 
or by part payment or by part satisfaction, must also be specifically stated 
in the replication. (Forsyth v. Bristowe, 8 Ex. 347.) 
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A like replication: Forsyth v. Bristowe, 3 Ex. 348; Amos v. 
Smith, 1 H. & C. 238; 31 L. J. Ex. 423. 


Replication that the Defendant was Abroad when the Cause of 
Action accrued (see ante, p. 641) (a). 


That when the said cause of action accrued the defendant was in 
[Australia], beyond the seas within the meaning of the statute in 
that case made and provided ; and the plaintiff commenced this suit 
within six [o twenty] years next after the first return of the defen- 
dant from beyond the seas after the accruing of the said cause of 
action. 

Like pleas: Fannin v. Anderson, 7 Q. B. 811; Lane v. Bennett, 
1M. & W. 70. 


Replication of the infancy of the plaintiff at the time of the accru- 
ing of the cause of artion: Chandler v. Vilett, 2 Wms. Saund. 118. 

Replication of the insanity of the plaintiff at the time of the ac- 
cruing of the cause of action: Tarbuck vy. Bispham, 2 M. & W. 2. 


Replication, by an administrator, to a plea of the Statute of Limi- 
tations, that the intestate commenced an action within six years, which 
abated by his death, and that the plaintiff sued within a reasonable 
time after the death (b): Waters v. Earl of Thanet, 2 Q. B. 787. 

Replication, to a plea of the Statute of Limitations by an admi- 


(2) In the case of joint debtors the statute runs as to such as are not 
beyond the seas, but does not run as to such as are beyond the seas, and a 
judgment recovered against the former is no bar to an action against the 
latter after their return. (19 & 20 Vict. ¢. 97, s. 11.) 

The replication, which was formerly available, that the plaintiff was 
abroad when the cause of action accrued and that he sued within six years 
after his return (Zowns v. Mead, 16 C. B. 123), has been done away with by 
19 & 20 Vict. ¢. 97, 8. 10; 80 also the replicution that the plaintiff was in 
prison when the cause of action accrued. (/6.) But these provisions of the 
statute are not retrospective. (Jackson v. Woolley, 8 E.& B. 778; 27L. J. 
Q. B. £18 ; and see Flvod v. Patterson, 29 Beav. 295 ; 30 L. J. C. 486.) 

(6) Formerly, when an action, commenced within the period of limita- 
tion, abated by the death of the plaintiff, his representative might commence 
anew action within a reasonable time after the death, notwithstanding the 
period of limitation had then expired (2 Wius. Saund. 6£ @) ; and where a 
similar action abated by the death of the defendant, the plaintiff might 
bring a new action within a reasonable time after the appoimtment of a 
representative (Curleiwis vy. Mornington, 7 KB. & B. 283; 26 L. J. Q. B. 181; 
S.C. in error, 27 L.d.Q. B. 489); whether the debt was a simple contract 
debt within the statute 21 Jac. I, c. 16, or a e,ecialty debt within the sta- 
tute 3 & 4 Will. 1V, c. 42. (Sturgis v. Darrell, 4H. & N. 622; 28 LJ. Ex. 
366.) But the C. L. P. Act, 1802, 8. 135, enacting that the death of a plain- 
tiff or defendant shall not. cause the action to abate, but that it may be con- 
tinued as therein mentioned, (see ss. 137, 138; ante, p. 18), renders this 
mode of proceeding unnecessary in respect of actions in which the death of 
a party has occurred since the passing of that statute. 

If the action is brought in the first instance against the representative, it 
is no answer to a plea of the Statute of Limitations that the period of 
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nistrator, that the plaintiff brought an action within six years against 
the deceused, which abated by his death, and that the present action 
was commenced within a reasonable time after the grant of admints- 
tration: Curlewis v. Mornington, 7 E. & B. 283 ; 26 L. J. Q. B.181 ; 
27 Ib. 439. 

A like replication, in an action on a bond, to a plea by an admt- 
nistrator under the statute 3 § 4 Will. IV, c. 42, 5.3: Sturgis v. 
Darrell, 4 H. & N. 622; 6 Jb. 120; 28 L. J. Ex. 366; 29 Lb. 472. 


Plea of the Statute of Limitations to an action on a Scotch Bond : 
British Linen Co. v. Drummond, 10 B. & C. 903. 

Plea of a foreign law of limitation extinguishing the debt: see 
Huber v. Steiner, 2 Bing. N.C. 202 [where see the law as to the effect 
of foreign statutes of limitation]. 


Replication of the Statute of Limitations to a plea of set-off: see 
Set-off,” post, p. 691. 


Lrnacy. 





See ‘ Insanity,” ante, p. 606. 


MAINTENANCE (a), 


limitation expired after the death of the debtor, but before the appointment 
of a representative, and that the action was brought within a reasonable 
time after such appointment. (/thodes v. Smethurst, 4 M. & W. 42; 6 Ib. 
351.) Nor is there any relief in equity under such circumstances. (/reake 
v. Cranefeldt, 3 M. & C. 499.) Where the debtor lived and died abroad, 
and no probate or administration is taken out in England, the statute does 
not run. (flood v. Patlerson, 29 Beav. 299 ; 30 L. J. C. 486.) 


(a) The purchase by the attorney in the suit of the whole or part of the 
property to be recovered in the action, pendente lite, is Wlegal and void. 
(Simpson v. Lamb, 7 EL. & B.8kb; 26 L. J. Q. B. 121.) So, a contract to 
pay the attorney in the suit, over and above all legal charges, a sum of mo- 
ney according to the interest and benefit of the litigant sought to be reco- 
vered in the action, is vod as amounting in effect to the same thing. (Zarle 
v. Hopwood, 9 C. B.N.S. 566; 30 .L.3.C. P. 217.) A stipulation by an 
attorney to have 5 p.c. on the property recovered in addition to his costs 
was held illegal. (2ince v. Beattie, 32 L. J. C. 734; and see Hilton v. 
Woods, L. R. 4 Eq. 432; 36 L. J.C. 9141.) But the taking by the attorney 
of a security upon the property to be recovered in the action for past ad- 
vances made towards proseeution of the suit is not illegal. (Anderson v. 
Radcliffe, &.B. & FE.806; 28 L. Jd. Q. B. 32; 29 Ib. 128.) See further, as 
ito Maintenance and Champerty, 1 Chit. Stat. 3rd ed. 422 ; Leake on ‘ Con- 
‘tracts,’ p. 385. 
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Plea, to an action for work as an attorney, that it was performed 
in carrying out an illegal agreement between the defendant and other 
persons to maintain one another in defending a claim against them: 
see Findon v. Parker, 11 M. & W. 675. 

Plea, tou an action on an agreement to supply the defendant with 
evidence to prove his title to property, that the agreement was in re- 
spect of impending litigation, and in consideration of receiving @ por- 
lion of the property recovered, and amounted to maintenance: Sprye 
v. Porter, 7 EK. & B. 58; 26 L. J. Q. B. 64. 

Demurrer to a count on the same ground: Stanley v. Jones, 7 
ane 369; Earle v. Hopwood, 9 C. B. N.S. 566; 30 L. J.C. P. 

17. 


MaRRIAGE. 





See ‘* Abatement,” ante, p. 473 ; “ IIusband and Wife,” ante, p. 598. 


General Issue (a). 


assumpsit,” ante, p. 465. 


Plea that the Time for the Marriage had not elapsed. 


That a reasonable time [or the said day agreed on] for the suid 
marriage had not elapsed before action as alleged. 


(a) Tn an action for breach of a promise to marry, the plea of the general 
issue (von wsstanpsit) denies the contract, that is, the mutual promises to 
marry. All conditions precedent, as the plaintii’s continuing ready and 
willing, notice to the defendant or a request where necessary to support the 
action, that a rensonable time or the day appomted had elapsed before ac- 
tion, if dented, must be traversed specifically. But where the declaration 
alleges “that the plaintuFand defendant agreed to marry one another on a 
day now clapsed,” as in the form given im the C. L. P. Act, 1852, Sched. B, 
YO, it seems that under the plea of aun assumpsit, the plaintiff would have 
to prove & promise to marry on a day before the commencement of the ac- 
tion, and a special traverse that the day agreed upon had elapsed would be 
unnecessary. (See Linton vy. Duff, 11 C. B. N.S. 724; 31 L. Jd. C. Pz 
199, where it was held that under the traverse of the acceptance of a bill 
alleged in the declaration to be ‘* now overdue,” the plaintiff was bound to 
produce a bill overdue at the time of action brought.) 

A plea of a pre-contract with another is a bad plea. (Beechey v. Brown, 
E. B. & E.796, 29 L.J.Q. B. 105.) A plea that after the promise the de- 
fendant diseovered that the plaintiff had been insane and confined in a 
lunatic asylum is bad. (Baker v. Cartwright, 30L. J.C. P. 364.) 

A plea that after the promise the defendant was afflicted with a disease, 
by reason whereof he became incapable of marriage without danger to his 
life, was held a bad plea. (d/all v. Wright, E. B. & E. 746; 27 L. J.Q. B. 
345; 29 Ib. 43.) 
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Plea that the plaintiff and defendant mutually rescinded the con- 
tract: Short v. Stone, 8 Q. B. 358; Hall v. Wright, E. B. & E. 
746; 27 L. J. Q. B. 345; and see the plea of rescission of contract, 
post, p. 675. 

Plea that before breach the plaintiff eronerated and discharged the 
defendant from his promise (a): King v. Gillett, 7 M. & W. 55; 
Davis v. Bomford, 6 H. & N. 245; 30 L. J. Ex. 139. 


Plea that after making the Promise the Defendant discovered that 
the Plaintiff was not Chaste. 


That the defendant made the alleged promise on the faith and 
under the belief that the plaintiff had always been and then was a 
chaste and modest woman, whereas the plaintiff had not always 
been nor was she then a chaste or modest woman, which the defen- 
dant first discovered after making the alleged promise and before 
the alleged breach, wherefore the defendant then refused to marry 
the plaintiff] which is the alleged breach. 

Like pleas: Young v. Murphy, 3 Bing. N.C.54; Bench v. Mer- 
rick, LC. & K. 463; and see as tu this defence, Irving v. Greenwood, 
1C. & P. 350. 

Plea that after making the promise the defendant discovered that 
the plaintiff was of intemperate habits: Harhert v. dgington, 1 
C.& hk. 464, n. 

Plea that at the time of making the promise the defendant was 
married, as the plaintiff then knew: Millward vy. Littlewood, 5 Ex. 
779; and see Wild v. Harris, 7 C. B. 999. 


MASTER AND SERVANT. 





General Issue (b). 
indebted,” ante, p. 461; ‘* Non assumpsit,” ante, p. 465. 


(a) This plea was held good in form, but in order to prove it the defen- 
dant must show a rescission of the contract or what is equivalent. (Auag v. 
Gillett, 7 M. & W. 55; and see post, p. 67-4.) A total cessation of corre- 
spondence and intercourse between the parties is evidence in support of the 


plea. (Davis v. Bomford, 6 H. & N. 245; 80 L. J. Ex. 139.) 


(6) The general issue never indebted to the indebitatus count for wages 
puts in ixsue the hiring or contract and the services rendered under it. 
Under this issue the defendant may show that the service was under a spe- 
cial contract, which was rescinded upon the misconduct of the plaintiff before 
any wages had become due under it. (Lilley v. Elwin, 11 Q. B. 742.) 

The general issue non assumpsit pleaded to a special count puts in issue 
the contract alleged, and under it: the defendant muy show any exceptions 
or qualifications of the contract stated, as that it was determinable by no- 
tice. (Metzner v. Bolton, 9 Ex. 518; Williams v. Byrne, 7 A. & EE. 177; 
Lilley v, Hlwin, 11 Q. B. 742; and see ante, p. 466.) The defendant must 
traverse the fact of dismissal, if intended tu be denied; and must plead 
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Plea traversing the Dismissal (a). 


That the defendant did not dismiss the plaintiff from the said 
service as alleged. 


Plea to a Count for wrongful Dismissal, that the Service was 
determined by due Notice (b). 


That [one calendar month] before the defendant dismissed the 
plaintiff from the said service as alleged, the defendant gave to the 
plaintiff for the plaintiff gave to the defendant] [one calendar 
month's] notice of his intention to put an end to the said service. 

Plea that by the custom of the trade the service might be put an 
end to by a month’s notice, and notice was given accordingly: Parker 


v. Ibbetson, 4 C. B. N. 8. 346; 27 L. J. C. P. 236. 


Replication that the Notice was waived. 


That after the giving of the said notice and before the expiration 
thereof, and before the defendant dismissed the plaintiff as alleged, 
the plaintiff and the defendant agreed that the said notice should be 
withdrawn by the plaintiff (07 defendant] and waived by the plain- 
tiff and the defendant respectively, and that the said service should 
not determine according to the said notice, but should continue as ii 
no such notice had been given, and thereupon the said notice was 
then so withdrawn and waived accordingly. 


Plea justifying a Dismissal on the Ground of Incompetency. 


That he was induced to make the alleged contract by the plaintif 
representing and warranting to him that he, the plaintiff, was then 
reasonably competent to perform the said service for which he was 
so engaged as aforesaid : whereas the plaintiff was not then nor has 


specially that due notice was given before dismissal (Williams v. Byrne, 7 
A. & E.177; Wilkinson v. Gaston, 9 Q. B. 137), and all matters in excuse 
and justificution, as the misconduct of the plaintufl. (Speck v. Phillips, 5 
M. & W. 279.) 

(2) In Powell v. Bradbury, 7 C. B. 201, it was held that a traverse that 
the defendant “ wrongfully and without reasonable or probable cause” dis- 
missed the plaintiff did not put in iasue the wrongfulness or want of reason- 
able or probable cuuse, but merely the fact of dismissal. But in Lush v. 
Russell, 5 Kx. 203, where a similar plea was pleaded (in the form of a 
special traverse), it was held that although the plea was objectionable as 
traversing an immaterial allegation in the declaration, yet as issue had been 
joined upon it, it put in issue the wrongfulness and want of reasonable and 
probable cause as well as the dismissal ; but that the proof of the plaintiff's 
misconduct lay upon the defendant. So, under a plea that the plaintiff did 
not futhfully serve according to the agreement, upon which issue was 
joined, evidence of misconduct amounting to a justification of the dismissa 
was admitted, the plea being treated as an informal plea of justification. 
(Horton v. M‘Muriry, 5 HW. & N. 667; 29 L. J. Ex. 260.) 

(b) As to the construction of contracts of service with regard to the no- 
tice to determine them, see “ daster and Servant,” ante, p. 221. 
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he since been reasonably competent to perform the said service ; 
wherefere the defendant rescinded the said contract, and dismissed 
the plaintiff from his said service, which is the alleged breach. 

A like plea: Harmer vy. Cornelius, 5 C. B. N. 8. 236; 28 L. J. 
C. P. 85. 


Plea justifying a Dismissal on the Ground of Misconduct (a). 


That after the said contract, and before the alleged breach, the 
plaintiff misconducted himself in the said service by wilfully dis- 
obeving the reasonable orders of the defendant by him given to the 
plaintiff in the said service [or by habitually neglecting his duties 
in the said service and failing to perform the same, or by dishonestly 
converting to his own use money which he had received to the use 
of the defendant, state thus the cause or causes of dismissal, accord- 
ing to the fact}, wherefore the defendant then discharged the plain- 
tiff from the said service, which is the alleged breach. 


Pleas of Misconduct. 


Plea of the improper, disobedient, and insolent conduct of the 
pPlatatiff as a clerk: Amor v. Fearon, 9 A. & Vi. 518. 

Plea that the plaintiff. an accountant, received money for which he 
did not account, and made improper payments and false entries: 


Baillie vy. Hell, 4 Bing. N. C. 638. 


Plea of the misconduct of the plaintiff as an attorney's clerk: 

ccer Vv. Whall, 5 Q. B. +47. 

Plea of want of skill and disobedience of the plaintiff in his em- 
ployment as manager of a cotton factory: Cussons v. Skinner, 11 M. 
& W. 161. 

Plea of disobedience and misappropriation of money by the plain- 
tiff as a traveller and salesman: Spotswood v. Burrow, 6 x. 110. 

Plea that the platutiff, a governess, was an titmoral and dishonest 
person, and unfit for the situation: Burgess vy. Beaumont, 7M. & G. 


952. 


(az) The master is justified in dismissing his servant without notice if the 
latter has been in fact guilty of misconduct, although that was not the 
actual motive which induced the master to disiniss him (Ridgway v. fHun- 
gerford Market Co., 3 A. & B.171; and see Oakes v. Wood, 2M. & W. 
791); and notwithstanding the master did not know ofthe miseonduet at the 
tine of disunisgal (Spolemood v. Barrow, 5 Ex. 1103; see Cowan v. Milbourn, 
L. R. 2 Ex. 250, 235 ; 36 L. J. Ex. 124) ; but it seems that. where the plea em- 
bodies the master’s knowledge with the cause of diamissal, it beeomes a part of 
the deseription of the offence and must. be proved. (Mercer v. Whall, 5 Q. B. 
446, 447.) The plea must formerly have stated the misconduct with sufhi- 
ent particularity to enable the plaintiff to meet the charge (Burgess v. 
Beaumont, 7 M. & G. 962); and it seems that particularity would atill be 
required, 1f objection is made to the plen for want of it. (See Horton v. 
M* Murtry, 5 W. & N. 667; 29 L. J. Ex. 260.) As to what misconduct 
will jnstifv a dismissal without notice, see Chit. Contr. 8th ed. p. 635; 
Gould v. Webb, 4 E. & B. 933; 24 L. J. Q. B. 205. 
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_Plea that the plaintiff, a domestic servant, absented herself all 
aight contrary to orders: Turner v. Mason, 14M. & W. 112. 


Plea, toa count for wages, that the plaintiff was hired as a ser- 
vant on the terms that he should forfeit his wages if he got drunk, 
a that he did get drunk: Monkman v. Shepherdson, 11 A. & BE. 

Plea to a special count for wages, that the plaintiff was not ready 
and willing to perform, and did not perform, the services agreed upon 
during the period for which he seeks to recover the wages, held a good 
defence as avoiding circuity of action: Cuckson v. Stones,1 EH. & E. 
248 ; 28 L. J. Q. B. 25. 


MeEpicaLt ATTENDANCE. 


General Issue (a). 
“Never Indebted,” ante, p. 461. 


MERGER (8). 


Plea to a Count fur a simple Contract Debt, of Merger by the 
Defendant corenanting to pay the Debt. 


That after the accruing of the plaintiff’s claim it was merged and 
extinguished by the defendant executing and delivering to the 


(a) Under this issue the plaintiff must prove that he is duly registered 
under “the Medical Act.” (See ante, p. 225.) 


(6) Where a security of a higher nature is taken or obtained for a debt, 
the original remedies for the debt are merged in the higher security. Thus, 
if a bond or covenant is given fora simple contract debt, the simple contract 
is merged in the higher security ; and so, if judgment be recovered in an 
action for a simple contract or bond or apecialty debt, the original security 
is merged in the judgment, which, being matter of record, is of a higher 
nature. (Higgen’s case, 6 Co. 45,6; Drake v. Mitchell, 3 East, 251, 259.) 
But a judgment recovered on a debt of record docs not effect a merger, be- 
cause it is not a higher security. (Presfon v. Perton, Cro. Eliz. 817; 2 
Chit. Pl. 7th ed. 336.) Where a higher security is given for the identical 
debt due under the inferior security, the merger of the debt takes place by 
operation of law independently of the imtention of the parties ; but where 
the debts are not identical, or the parties are not the same, there is no 
merger, and the second security does not discharge the first, unless given 
and accepted in sutisfaction and discharge, which is a different ground of 
answer. (Price v. Moulton, 10 C. B. 561.) 

Where the defendant, being indebted to the plaintiff, gave a bond with 
sureties to a limited amount, to secure the present debt and future advances, 
it was held that the bond was only a collateral security, and did not merge 
the debt. (Norfolk Ry. Co. vy. A’ Namara, 3 Ex. 628.) So where a banker 
took a bond from his customer and a surety conditioned for the payment of 
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plaintiff, and the plaintiff accepting and receiving from him, a cer- 
tain deed, whereby the defendant. covenanted with the plaintiff to 
pay the plaintiff the debt in the declaration mentioned. 

A like plea: Price v. Moulton, 10 C. B. 561. 


Pleas of merger by judgment recovered hy the plaintiff for the 
same debt : see ** Judgment Recovered,” ante, p. 624. 


MISTAKE. 


See ‘‘ Equitable Pleas,” ante, p. 572. 


all moneys advanced or to be advanced, it was held that the actual debt, not 
being in existence at the time of viving the bond, was not thereby merged. 
(Holmes v. Bell, 3 M. & G. 218) If one of two makers of a jomt and 
several promissory note gives the holder a decd of mortgave to secure the 
amount, with a covenant to pay it, the other maker is not there by discharged, 
because the remedy given by the specialty security, being confined to one of 
the debtors only, is not co-extensive with the remedy on the note. (Ansell v. 
Baker, 15 Q. B. 20.) Soa bond given by two persons to secure the simple 
contract debt of one of them does not merge the debt, because the parties 
are nut the same (Holmes v. Bell, supra), and a superior security given by 
the debtor to a third person as trustee for the creditor does not effect 
a merger of the debt. (Bell v. Banks, 3 M. & G. 258; and see White vy. 
Cuyler, 6 T. R. 176.) 

A deed acknowledging a simple contract debt may import a covenant to 
pay it without express words to that effect, and so effect a merger; but if 
the acknowledgment 1s made for a collateral purpose, importing no such 
covenant, there will be no merger. (See Courtney v. Taulor, 6 M. & G. 851 ; 
Marryat sv. Murryat, 28 Beav. 224; 20 L. 5. C. 665 . Isaacson v. Lfarwood, 
LL. R.3 Ch. Ap. 2256: 37 Lb. J.C. 209.) A deed reciting a simple contract 
debt, and agreeing to execute a mortgage with all usual covenants, was held 
in equity to convert the debt into a specialty debt because the mortgage 
would contain a covenant for payment. (Saunders v. Uilsome, L. R. 2 Eq. 
573 ) 

Where securitics for a debt are collateral, the merger of such a security 
does not affect the debt ; as where a bill of exchange was given as security 
for a debt due under a covenant, a judgment recovered on the bill without 
satisfaction was held to be no answer to an action on the covenant. (Drake 
v. Mitchell, 3 East, 251.) 

The defence of merger must be specially pleaded (Weston v. Foster, 2 
Bing. N.C. 693; Filmer v. Burnhy, 2 M. & G. 629; ante, pp. 42, 466) ; 
but the defence that the original contract was by deed may be taken under 
the plea of the general issue. (Jb. ; Mathew v. Blackmore, 1 UH. & N. 762; 
26 L. J. Ex. 150.) Merger by execution and delivery of a deed of 
covenant may be pleaded to part of an indebitatus count, and if the plaintiff 
relies on the whole amount claimed being an entire indivisible debt, fe must 
reply to that effect. (Price v. Moulton, 10 C. B. 561; but see as to the merger 
of part of a debt, [b. 570.) A replication to u plea of merger, that the deed 
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MortTGAGE. 





General Issue (a). 
“Non est factum,” ante, p. 467. 


Plea to an action on the covenant to repay in a mortgage deed, 
that the plaintiff sold the property mortgaged, and received the 
purchase money, and thereby satisfied the debt: Washbourn v. 
Burrows, 1 Ex. 107. 

A like plea, pleaded upon equitable grounds: Marcon v. Bloxam, 
1] Ex. 586; 25 L. J. Ex. 193; see ante, p. 574. 


New AssigNMEnT (bd). 


was executed by way of security for the debt, and was expressed so to be, 
was held bad. (Price v. Moulton, 10 C. B. 561.) 

As to merger by judgment recovered for the same debt, see “ Judgment 
Recovered,” ante, p. 624. 


(a) The general issue non est factum operates as a denial of the execution 
of the deed m point of fact only, and all other defences must be specially 
pleaded. See r. 10,11, 12, T. T. 1853, cited ante, “ Bond,” p. 542; and see 
the effect of the general issue, anfe, p. 167. 

The Court has a summary jurisdiction to stay proceedings under the 
statute 7 Geo. II, c. 20. By as. 1 it is enacted to the effect that where any 
action shall be brought on any bond for payinent of the money secured by 
a mortgage, or performance of the covenants therein contained, and no suit 
shall be then pending for foreclosure or redemption, if the defendant shall 
pay the mortgagee, or bring into Court the principal and interest and costa 
(to be computed by the Court), the money so puid or brought into Court 
shall be deemed to be in full satisfaction and discharge of such mortgage, 
and the Court shall discharge the defendant from the same, and shall compel 
the mortgagee to reconvey the mortgaged lands and deliver up the deeds re- 
lating to the title. An action of covenant on a mortgage deed is within the 
above statute. (NSmeefon v. Collier, 1 Ex. 4157.) 

The above section also gave the Court a summary jurisdiction fo stay pro- 
ceedings in actions of ejectment by a mortgagee, and to compel a reconvey- 
ancy on payment of the principal, interest, and costs. A similar provision 
with reference to the present action of ejectment is contained in the C. L. P. 
Act, 1852, 8. 219. 

As to the hiitation of an action on a mortgage and for the recovery of 
interest on the covenant, or as a charge upon the land, see 3 & 4 Will. LV, 
ce. 27, 98. 40,42; 3& 4 Will IV, c. 42,8. 3; cited ante, p. 639. 


(b) New <Assignment.|—In consequence of the generality of statement 
admitted in declarations, a plea sometimes mistakes altogether the cause 
of action, and sometimes restricts it within narrower limits than the 
plaintiff tended. In such cases the plaintiff cannot safely reply to the 
plea, for by so doing he adopts the particular or restricted cause of action 
which the plea specifies. (2ogers vy. Custance, 1 Q. B. 77; Bracegirdle 
vy. Peacock, 8 Q. B. 177; Aavanagh v. Gudge, 7 M. & G. 316.) And he 
is not allowed by way of replication merely to deny that the cause of ac- 
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tion specified by the plea is the cause of action in the declaration ; for 
under the® issue offered by such a replication the only question would be 
one of identity, and the defendant would have been precluded from answer- 
ing the causes of action on which the plaintiff really relies. (Afeydon v. 
Thompson, 1 A. & E. 210; Wheeler v. Senior, 7 M. & W. 562; Aldred v. 
Constable, 6 Q. B. 370; Glover vy. Diron, 9 Kx. 159.) 

The proper course is for the plaintiff to new assign or restate his cause 
of action, and the defendant then has an opportunity of pleading to the 
newly assigned cause of action in the same manner as fo an original decla- 
ration. The nature of a new assignment shows that it is never required or 
applicable after a plea in denial. 

Where the plea answers the declaration generally without particularizing 
or restricting the general stutement of the cause of action to which it is 
pleaded, as a general plea of payinent (Dife v. Hawker, 1 D. & L. 189; 
Freeman v. Crafts, 4M. & W. +4; James v. Lingham, 5 Bing. N.C. 553 ; 
Moses v. Lery, 4 Q. B. 213), ora plea in abatement of the non-joinder of co- 
contractors pleaded to an indebitatus count (/fi// v. White, 6 Bing. N.C. 
26), or a general plea of leave and licence to a count for a trespass (Barnes v. 
Hunt, 11 East, $51; ddams v. Andrews 15 Q. B. 288),a new assignment is 
unnecessary, for the defendant by such a plea undertakes to show that his 
defence is applicable to whatever the plamtiffean prove under the declara- 
tion. (25.; Moses v. Lery, + Q. B. 213, 218; Burgess v. De Lane, 27 L. J. 
Ex. 154.) But where a relense was pleaded to an indebitatus count, it was 
held that the plaintiff could not ander the replication of non est factum 
prove that the debt was not included in the release, but should have new 
assigned. (Per Patteson, J.,in the Bail Court, Jubb v. Ellis, 3 D. & L. 364; 
15 L. J. Q. B. ot) 

Where the plea is pleaded to part only of the declaration specifving the 
part pleaded to (Bush v. Parker, 1 Bing. N.C. 72), or specifically except- 
mg the part not pleaded to (Merwe vy. Cooper, 2.C, & M. 329), it is not 
necessary fo new assizn the part of the cause of action not pleaded to, for 
this part must be met by other pleas, otherwise the plaintuf will be entitled 
to judgment upon it. 

A new assignment states that the plaintif! proceeds for another cause of 
action than that admitted in the plea; as, for esample, for another promise 
or debt (ffall v. Middleton, tA. & FEL 107; Monhiman v. Shepherdson, 11 
A. & E. 411), for a trespass on a different spot or upon a different occasion 
(Pratt v. Groome, 15 Kast, 235; Oakley vo Dares, 16 East, 82), or for an 
excess In committing an act which the defendant attempts to justify by the 
plea. (Worth v. Terrington, 138 M & W. 781; Playfair v. Musgrove, 14 
M. & W. 239.) The averment that the cause of action newly assigned is 
other than that admitted in the plea is a material averment whieh is put in 
issue by the general issue or other appropriate traverse of the new nasipgn- 
ment. (Oukley v. Davis, 16 East, 82; Aldred v. Constable, 6 Q. B. 370.) 

The plaintiff under a new assignment is also bound to state and prove a 
cause of action within the terins of the declaration ; for to travel out of or 
amplify the declaration would be a departure. (Cheasley v. Barnes, 10 
Eaxt, 80; Brine v. Great Western Ry. Co, 2 BL & S. wz, 31 L. J. Q. B. 
101.) And by the C. L. P. Act, 1852, 8. 87, post, p. 656, the new assign- 
ment must be consi-tent with and confined by the particulars delivered in 
the action, if any. Where successive new assignments occur, each must be 
contained within the preeeding one, and all within the original declaration. 
(Pugh v. Griffith,7 A. & E. 827.) 

A new assignment f unnecessary and wrong where the plaintiff having two 
or more similar causes of action declares in as many several counts (1 Wma. 
Saund. 299a); for the plaintiff may give evidence of different causes of 
action under each count, but cannot give in evidence the same cause of ac- 
tion under one of the counts and also under the new assignment. (Atkin- 
son v. Matteson, 2 T. R. 172.) Where the cause of action is one continu- 
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ing trespass, part of which is justifiable but the excess is not, the plaintiff 
is obliged to new assign, and the necessity for a new assignment dn such 
case would not be obviated by inserting a second count, as the plaintiff can- 
not prove one and the same trespass under two counts. (Lambert v. Hodg- 
son, 1 Bing. 317; Aitkenhead v. Blades, 5 Taunt. 198; and see Kavanayh 
v. Gudge,7 M. & G. 316; Bushv. Parker, 1 Bing. N. C. 72.) 

Where the plea altogether mistakes the cause of action, it is sufficient to 
new assign the true cause of action, without taking any notice of the plea 
further than stating in the new assignment that the plaintiff is not suing for 
the cause of action admitted by it. But where the plea correctly meets part 
of the cause or causes of action intended, but restricta their full extent, it 
then becomes necessary to answer the plea by a replication as well as to new 
assign. (Arlett v. Ellis, 7 B. & C. 346; Cross v. Johnson, 9 B. & C. 613 ; 
Page v. Hatchett, 8 Q. B. 187; Monkman v. Shepherdson, 11 A. & E. 411.) 
So it may be that where a single continuing act of trespass is sued for and 
part of it is justified, the plaintiff, if he disputes the justification, must 
reply to the justification, and also new assign for the excess. (Lambert v. 
Hodgson, 1 Bing. 317; Loweth v. Smith, 12M. & W. 582; Worth v. Ter- 
rington, 138 M. & W. 781.) Forms for these two cases of new assignment 
and also a form involving both cases, are given in the C. L. P. Act, 1852, 
ached. B. 55, 56, 57. (See ante, p. 457.) A replication and new assignment 
may be pleaded together without leave. 

It is necessary to notice that where the plaintiff new assigns to a plea 
without at the same time replying to it, he by no means admits the truth of 
the matter therein pleaded ; but he passes it by altogether, because, as he 
asserts in his new assignment, he sues not for the cnuse of action in the plea 
admitted, but for other causes of action. Therefore the matter of the plea 
cannot be treated as admitted by the plaintiff in respect of other parts of 
the record. (Norman v. Wescombe,2 M.& W. 349; Robertson v. Gantlett, 
16M. & W. 289; Allison v. Isles, 11 A. & E. 665. 

The defendant pleads to the new assignment as to a declaration. Under 
the general issue or other appropriate plea traversing the cause of action, 
the plaintiff is bound after a new assignment to prove a cause of action other 
than that admuittedin the plea. (Freesfon v. Crouch, Cro, Eliz. 492, cited 11 A. 
& KE. 671; Oakley v. Davis, 16 East, 82.) The detendant cannot repeat his 
former defence to the new assignment, for the Jatter is necessarily a cause of 
action different from that met by such defence, but he may plead any new 
matter; aud if necessary, the plaintiff may new assign to a fresh plea. (And 
see C. L. P. Act, 1852, 8. 88, infra.) It may happen however that the de- 
fendant has two distinct defences of exactly the same nature, as two rights 
of way in different directions over the same close; im which case he must 
plead them severally, one to the declaration and the other to the new as- 
signment. (Ellison y. Isles, 11 A. & E. 665.) 

Previously to the C. L. P. Act, 1852, when the plaintiff wished to new 
assign to several pleas of the defendant, he might do so by pleading a new 
assignment to each plea separately ; and it was frequently the practice so to 
do. And the defendant in pleading to each new assignment would some- 
times repeat his former pleas, except that to which the particular new 
assignment was pleaded. This practice was quite unnecessary, because the 
plaintiff could gain his whole object by pleading one new assignment to the 
several pleas of the defendant collectively. He could thereby assert at once 
a cause of action other than that met by any of the pleas, which he was ulti- 
mately obliged to do under the former practice in order to succeed in the 
action. The practice of new assigning to the several pleas separately was 
attended with much intricacy and prolixity in the pleadings, and was there- 
fore abolished by the C. L. P. Act, 1852. The following enactments now 
regulate the practice of new assignments. 

By s. 87, ‘“ One new assignment only shall be pleaded to any number of 
pleas to the same cause of action; and such new assignment shall be cou- 
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New Assignment, under an Indebitatus Count, of another Debt than 
. that pleaded to. 


[ Commence with one of the forms, ante, p. 457, as the case requires. | 
Money payable by the defendant to the plaintiff for other causes 
of action than those in the said plea referred to. 


New Assignment under a Special Count, of another Contract than 
that pleaded to. 


[ Commence with one of the forms, ante, p. 457, as the case requires. | 
The breach {or breaches} of another promise [or agreement, or as the 
case may be] made by the defendant to the plaintiff [or by and be- 
tween the plaintiff and the defendant] than that in the said plea re- 
ferred to. 


New Assignment, under a Special Count, of other Breaches of the 
Contract than those pleaded to. 


[ Commence with one of the forms, ante, p. 457, as the case requires. | 
Other breaches of the said promise [or agreement, ur as the case may 
be] than the said breaches in the said plea referred to. 


New assignment tu a plea of judgment recovered: ante, p. 628. 


New assignment, in an action for breaches of covenant in not pay- 
ing premiums on a policy of insurance to which the defendant has 
pleaded his bankruptcy, that the plaintiff’ sues for breaches since the 
bankruptcy: Elder y. Beaumont, 8 Kb. & B. 353; 27 1. J. Q. B. 25. 


sistent with and confined by the particulars delivered in the action, if any, 
and shall state that the plaintiff proceeds for causes of netion different from 
all those which the pleas profess to justify, or for an excess over and above 
what all the defences set up in such pleas justify, or both.” 

And by s. 88, “ No plea which has already been pleaded to the declaration 
shall be pleaded to such new assignment, except a plea in denial, unless by 
leave of the Court or a judge; and such leave shall only be granted upon 
satisfactory proof that the repetitiun of such plea is essential to a trial on 
the merits.” 

The defendant may suffer judgment by default on the new assignment or 
may pay money into Court, if the cause of action admits of a payment into 
Court (sce post, p. 66-4). He should take care at the same time to relin- 
quish his plea of the general issue, and any other pleas already pleaded, 
so fur as they relate to the matters newly assigned ; for otherwise, in case 
of suffering judgment by default, any pleas pleaded to the whole declaration 
(including of course the matter of the new assignment) would compel the 
plaintiff to go to trial, and he would be entitled to his costa; and im case 
of paying money into Court the defendant would leave inecnsistent pleas on 
the record which would lead to the same result, or which he might be com- 
pelled to strike out. (1 Wms. Saund. 300 4 (1); Gray on Costs, chap. xxx. ; 
see form of relinquishment. of plea, ete., supra.) 

Further information on the subject of new assignments may be found in 
1 Wms. Saund. 299-3007: 1 Chit. Pl. 7th ed. 653; Taylor v. Cole, 1 
Smith's L. C. 6th ed. 115; and see “ New Assignment,” post, Chap. V1. 
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New assignment, in an action for breaches of covenant in a lease to 
which the defendant has pleaded an eviction, that the plaintiff sues 
for breaches befure the eviction: Davies v. Underwood, 2H. & N. 


570; 27 L. J. Ex. 113. 


Relinguishment of Pleas where Defendant suffers Judgment by De- 
Jault or pays Money into Court as to the Cause of Action newly 
assigned (a). 





The defendant as to the plaintiff's new assignment to the 
plea relinquishes his and pleas so far as the same relate 
to the cause of action above newly assigned. [If the defendant in- 
tends to pay money into Court instead of suffering judgment by 
defuult, he must continue thus.| And the defendant, as to the cause 
of action above newly assigned, brings into Court the sum of £ ; 
and says that the said sum is enough to satisfy the claim of the 
plaintiff in respect of the matter herein pleaded to. 











NouteE Proseatt (5). 





Nolle Prosequt to the whole Declaration. 


And the plaintiff says that he will not further prosecute his suit 
against the defendant. Therefore, etc. [See Clit. Forms, 10th ed. 
857. 


Nolle Prosequi to Particular Counts. 


and 





And the plaintiff. as to the causes of action in the 
counts mentioned fand to which the defendant's and pleas 
are pleaded), says that he will not further prosecute his suit against 
the defendant in respect thereof. Therefore, as to those causes of 
action, let the defendant be acquitted, and go thereof without day, 
etc. 











(a) See ante, p. 656, n. The r. 8, H. T. 1853, requiring leave for the 
withdrawal ofa plea (see  AMedinguishment of Plea,” post, p. 672), does not 
apply to this case; the defendant may relinquish his plea, so far as it relates 
to the new assignment, without the leave of the Court or a judge or the con- 
sent of the plainaff or his attorney. 

(b) The plaintuf may enter a nolle prosequi as to the whole cause of ac- 
tion, or as to one of several counts, or as to part of a count, or, in actions 
for wrongs, us to one of several defendants. (See 2 Chit. Pr. 12th ed. 1512 ; 
Chit. Forms, 10th ed. 857.) As to amending the proceedings upon a mis- 
joinder of defendants, see ante, p. 470. 

Ky the 3 & + Will. 1V, c. 42, 8. 32, “where several persons shall be made 
defendants in any personal action. and any one or more of them shall have 
a nolle prosequi entered as to him or them, every such person shall have 
judgment for and recover his reasonable costs.” And by s. 33, “ where any 
nolle prosequi shall have been entered upon any count, or as to part of any 
declaration, the defendant shall be entitled to and have judgment for and 
recover Ins reasonable costs in that behalf.” 
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Nolle Prosequi to Part of the Causes of Action. 


And the plaintiff. a8 to the causes of action to which the defen- 
dant’s plea is pleaded [or as to so much of the causes of action 
to which the defehdant’s plea is pleaded as relates to, or as to 
the causes of action to which the plea is pleaded, except as to 
£ , parcel of the plaintiff's claim in respect of such causes of 
action, or as the case may be}, says that he will not further prose- 
cute his suit against the defendant in respect thereof. Therefore 
as to those causes [or so much of those causes] of action let the de- 
fendant be acquitted and go thereof without day, ete. 

A like form after a plea of set-off: see post, p. 690. 














Confession of a Plea in Bar of the further Maintenance, or Puis 
Darretn Continuance (a). 


The plaintiff confesses the said plea of the defendant, and will 
not further prosecute his suit in respect of the causes of action to 
which the said plea is pleaded, and prays judgment for his costs of 
suit in this behalf. 


Prosequi to Part of the Plaintiff's Claim for a Deht to which 
the Defendant has pleaded, and Judgment by Nit Dicit to the 
Part unanswered (b). 


And hereupon the plaintiff says that he will not further prosecute 
his suit against the defendant in respect of so much of the elaim in 
the declaration mentioned as the defendant's plea is pleaded to: 
therefore as to so much of the said claim let the defendant be ae- 
quitted and go thereof without day. ete. Aud inasmuch as the de- 
fendant has said nothing in bar or preclusion of the action of the 
plaintiff in respect of the said sum of £ . parcel of the money 
claimed, and in the said plea excepted, the plaintiff remains therein 





(2) Where a defence is pleadect in bar of the further maintenance of the 
action, or pus darreim coatinuaace, the plaintuf may confess the same, and 
thereupon will be entitled to his costs of the cause up to the time of plead- 
ing such plea. (R. 22, 23, T. TT. 18535 see ante, p. 492 5 see the entry of 
the Confession, Chit. Forms, 10th ed. p. 4805 and see Chit. Pr. 12th ed. 
p 919.) The rule applies to a plea puis darrein continuance of the plaintitl's 
conviction of felony. (Barnett v. London and North-Western Ry. Co., 5 V. 
&N. 604; 29 L. 5. Ex. 354.) It seems doubtful how fir it can apply to 
a plea of a composition decd under the Bankruptcy Act, 1861, releasing all 
actions and costs as well as debts. (See Sfaffordshire Banking Co.v. Emmott, 
L. R. 2 Ex. 208, 214, 217; $6 LL. J. Ex 105; Tetley v. Wanless, L. R. 
2 Ex.21; 36 L. J. Ex. 153.) 9 If the plaintiff replies to the plea, the de- 
fendant, if successful, is entitled only to the costs mceurred subsequent to 
the plea. (Lyttleton v. Cross, + B. & C. 117.) 

The plea puis darrein continuance pleaded as of right itself supersedes 
the pleas already on the reeord (ante, p. 452), and where there is a plea to 
the Finke mainténance pleaded with other pleas, and the plaintiff confesses 
the former under the above rule, it would seem that the latter pleas are to 
be wholly disregarded. 

(6) It sometimes happens that a defendant who has no answer to part of 
the plaintiff's claim, is nut prepared to pay the amount of it into Court ; 
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undefended against the defendant, therefore it is considered that 


the plaintiff do recover against the defendant the said sum of 
£——, and £—— for his costs of suit. 


Nou Tret Recorp. 





See “ Judgment,” ante, p. 621. 


PaRtners (a). 


Plea that a note was made by the defendants as directors of and 
on behalf of a mining copartnership, in which the plaintiff was a 
partner with the defendants: Kor v. Frith, 10 M. & W. 131; 
Harvey v. Kay, 9 B. & C. 356. 

Plea to an action on a note, that one of the plaintiffs was liable 
as an indorser, together with the defendant: Mainwaring v. New- 
man, 2B. & P. 120. 

Pleas by a retired partner that upon his retirement the plaintiff 
accepted the new firm as his debtors instead of the old one : see“ Ac- 
cord and Satisfaction,” ante, p. 482. 


and that, in order to avoid the costs of trying an issue fruitlessly, he suffers 
judginent by default as to this part, and pleads only to the residue. In such 
a case if the plaintiff proceeds for the residue, no present advantage can be 
taken of the judgment by default, whieh will be mterlocutory only ; so that 
the defendant gains time, saves costs, and avoids providing any money. 
The plaintiff! may sometimes find it advisable to defeat him in this by en- 
tering u nvolle pros. to the part pleaded to (for which he can afterwards 
bring another action), and thus take a final judgment at once tor the residue. 
But he should not do this where the part of the debt not pleaded to does 
not exceed £20, and he wishes to issue a ca. sa., which he may be able to do 
on a judgment for the whole. (See 7 & 8 Vict. c. 96, s. 57.) 


(a) In an action on an indcbitatus count, under the plea of never indebted, 
the defence that the plaintiff and the defendant are partners and that the 
cause of action forms part of the partnership transactions, is In general 
available. (Bosanqueé v. Wray, 6 Taunt. 597; Worrall v. Grayson, 1 
M.& W.166; Gregory v. Hartnoll, 1M. & W. 183 ; see “ Partzers,” ante, 
p- 227.) No action can be brought on a covenant made by the plaintitf 
with himself and others, or by which the plaintif covenants to pay money to 
himself and others. (De Tastet vy. Shaw, 1 B. & Ald. 664; Faulkner v. Lowe 
2 Ex. 595.) 

A plea to an action of covenant, that the defendants covenanted as trus- 
tees of a society of which the plaintiff was a member, was held a bad plea. 
(Bedford v. Brutton, 1 Bing. N.C. 399.) 

A plea to an action for money lent, that it was lent for the purpose of 
carrying on a trading copartnership, of which the plaintiff afterwards be- 
came a member, was held bad. (Garrard v. Hardey, 5 M. & G. 471.) 


660 Pleas, etc., in Actions on Contracts. 


PATENTS. 





: General Issue (a). 
“‘ Never indebted,” ante, p. 461; ‘‘ Non assumpsit.” ante, p. 465 ; 
‘Non est factum,” ante, p. 467. 


PayMEntT (0). 


(a) To the declarations relating to patents, ante, p. 231, the plea of 
the general issue will be nerer indebted, or non assumpsit, or non est 
Jactum, according to the form of the declaration. In actions to recover 
money payable for a licence to use a patent, and in actions on contracts for 
the sale and assignment of patents, it is not in general open to the de- 
fendant to dispute the validity of the patent, and pleas to that effect are 
bad. (Mills v. Laming, 9 Ex. 256; Lawes v. Purser, 6 KE. & B. 9380; 26 
L. J. Q. B. 25; Hall vy. Conder, 2C. BL N.S. 22; 26L. 3. C. 2. 138, 288; 
Smith v. Neale, 2 C. BLN. S.67; 261.3. C. P.143; Smith v. Scott, 6 C. 
B.N. 8.771; 28 L. J. C. P. 325, and see Crossley y. Dicon, 32 L. J. C. 
617.) 

(6) Payment.J]—Pavment might formerly be given in evidence under the 
general issue, but by the new rules of H. T.-4+ Will. TV, r. 4, it was required to 
be specially pleaded ; and now r. 14, T. T. 1853, provides in like terms that 
payment shall not in any case be allowed to be given in evidence in reduc- 
tion of damages or debt, but shall be pleaded in bar.” Therefore in an ac- 
tion on a bill of exchange payment Caimot be givén in evidence without a 
plea, though only for the purpose of showing ¢lhat no interest has acerued 
due. (Addams v. Palk, 3Q. B. 2; and see Speck vy. Phillips, 5 M. & W. 
279, 282.) 

Where a transaction is for ready money, and the article bought is paid 
for cv instanti on the purchase being made, no debt accrues, and there- 
fore there is no oceasion to plead payment. (Bussey vo Barnett, 9 M.& 
W. 312; Wood v. Bletcher, 4 W.R. Ex. 566; but see Lilflechild v. Banks, 
7 Q. B. 739, and per Lord Campbell, Tonrmins v. Gebbins, 18 Q. B. 722, 
726.) So, where there has been a repayment, or where an antecedent 
debt. from the defendant to the plaintiff was by the agreement taken as pert 
of the price of the goods sold, or work done. (Smithy. Winter, 12.C. B. 487.) 
So, where the consideration of the debt was the execution of a deed whieh 
acknowledges the payment at the time of execution and releases the debt. 
(Baker v. Heard, 5 Ex. 959). Such defences are admissible under the 
genera] issue. 

Payment need not be pleaded of sums credited in the particulars of 
demand; but this rule does not apply where the plaintiff xceks to recover 
a balance without giving credit for any particular sums credited. (R.13,T. T. 
1853, cited ante, p. 55; and sce as to the effect of the particulars of demand 
upon the plea of payment, ante, pp. 56, 57.) A defendant will not be com- 
pelled to give particulars of his payments under the plea. (Phipps v. 
Sothern, 8 Dow]. 208; but see Ireland v. Thompson, 4 Bing. N.C. 716.) 

When payment is pleaded generally to an indebitatas count, it means a 
payment to any amount which the plaintdf can prove; and upon issue 
joined on the plea, ¢he plaintiff is entitled to recover for any excess which 
he can establish above the payments proved, up to the full amount of his 
claim. (Freeman v. Crafls,4M & W.4; James v. Lingham, 5 Bing. N.C. 
953; Alston v. Mills, 9 A. & E. 248; Moses v. Lery, 4Q. B. 213.) 

By the C. L. P. Act, 1852, 8, 75, “ Pleas of payment and set-ofl, and all 
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Plea of Payment. (C. L. P. Act, 1852, Sched. B. 40.) 


That before action he satisfied and discharged the plaintiff's claim 
payment. [Jf the plea ts pleaded to part only of the declara- 
tion, it must be limited according to one of the forms ante, pp. 446, 


other pleadings capable of being construed distributively, shall be taken dis- 


tributively ; and if issue is taken thereon, and so much thereof as shall be - 


suflicient answer to part of the causes of action proved shall be found true 
by the jury, a verdict shall pass for the defendant in respect of so much of 
the causes of action as shall be answered, and for the plaintiff in respect of 


80 much of the causes of action as shall not. be so answered.” The defendant ' 


thus obtains a verdict, and becomes entitled to the costa of the issue for so 
much as he proves, and the plaintiff is entitled to the verdict and costs 
for the residue ; but the latter are immaterial, unless the residue has been 
disputed. (See Traherne v. Gardner, 8 E.& B. 161; 26 L. J. Q. B. 259.) 
As to what pleas are capable of being construed distributively, see aute, 
. 438. 

: Before the above enactment the defendant was bound to prove payment 
of the debt proved against him to the full amount of his plea; otherwise 
he lost. the verdict (unless the excess of the debt was covered by other pleas 
on which he succeeded), and the payment proved went only in reduction of 
damages. (Cousins vy. Paddan, 2 C. M. & R. 547; Tuck v. Tuck, 5 M.& W. 
109; Ailner vy. Bailey, 5 M. & W. 382.) 

A payment of a smaller sum in discharge of a greater liquidated debt is 
no defence; there being no consideration for giving up the remainder. 
(Pinnel’s case, 5 Rep. 117 a; Wright v. Acres, 6 A. & EK. 726; Down v. 
Hatcher, 10 A. & EF. 121; see ante, p. 478.) The general form of plea 
given by the C. I. P. Act, 1852, sched. B. 40. prevents this objection from 
appearing on the record, (And see Durner v. Collins, 2 L. M. & P. 99; 20 
L. J. Q. B. 259; ante, p. 57.) 


Payment of a simaller sum may amount to a discharge of a larger debt | 


when it is made under a valid contract to that effect : as where it is agreed 


to be paid before the whole debt is due (Pénnel’s case, 5 Co. Rep. 7 a; ° 


Stbree vy. Tripp, 15 M. A W. 23, 31, 34; Fedeh v. Sutton, 5 East, 230, 233); 
or where it is paid by a third party (see Lewes v. Jones, 4 B. & C. 506, 5138 ; 
Welby v. Drake, 1 C. &. P. 557), or where it is paid in discharge of an un- 
liquidated demand (HWedhinson v. Byers, 1 A. & E. 106; Sthree v. Tripp, 
15 M. & W. 23, 86), or where it is paid as a composition for the debt under 
an arrangement with creditors. (Sleiman vy. Magnus, 11 Kast, 390; Avans 
v. Powis, 1 Ex. 601, 696.) Payment of a smaller sum, with an agreement 
to abandon a defence and pay costs, may be pleaded im accord and satisfac- 
tion of a larger demand liguidated or unliquidated. (Cooper v. Parker, 10 
C. B. 822.) The defence in these cases must be pleaded according to the 
facta, and cannot be given im evidence under the common plea of payment. 
(See “ Aecord and Satisfaction,” ante, p. 477.) 

The giving and accepting of a negotiable security, as a bill or note for 
and on account of the cause of action, suspends the right of action during 
the running of the security and until default in payment, and constitutes a 
good defence to an action during that time, which must. be specially pleaded. 
(See “ Bill taken for the Debt,” ante, p. 540.) If the security is duly paid, 
it operates as payment of the cause of action, and may be proved under the 
common plea of payment. (See Fearn v. Cochrane, 4 C. B. 274; Thorne 
v. Smith, 10 C, B. 659.) If the security is dishonoured, and is in the 
hands of the plaintiff, the original right of action revives. A negotiable 
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Plea of Payment by a Set-off of Cross Demands in an Account stated 
: and Payment of the Balance. 


That after the accruing of the plaintiff's claim and before action 
the plaintiff and the defendant stated an account between them of 
and concerning the claim of the plaintiff in the declaration men- 
tioned and certain other claims of the plaintiff against the defen- 
dant, and certain claims of the defendant against the plaintiff; and 
upon the said account, after setting off the said claims of the defen- 
dant against the said claims of the plaintiff, including the claim of 
the plaintiff in the declaration mentioned, there was then found to 
be due from the defendant to the plaintiff the sum of £—— and no 
more ; and it was thereupon aed that the said claims of the plain- 
til, including the claim of the plaintiff in the declaration men- 
tioned, should be satisfied and discharged by the set-off of the said 
claims of the defendant against the plaintiff, which were then set-off 
and discharged accordingly, and by the payment by the defendant 
to the plaintiff of the said sum of € ; and afterwards and before 
action the defendant paid to the plaintiff and the plaintiff accepted 
from the defendant the sum of £ in satisfaction and discharge 
of the said sum of £ , 80 agreed to be paid as aforesaid. 











Like pleas: Sutton v. Page, 3 C. B. 2Q4: Callander v. Howard, 
10 C. B. 290; see Smith ve Page, 15 M. & W. 683; Livingstone v. 
Whiting, 15 Q. B. 722, where a similar defence was proved under a 
plea of payment: and see * Accounts Stated,” ante, p. 52; ** Accord 
and Satisfaction,” ante, p. 478. 


security may also be given and accepted in cemplete satisfaction and dis- 
charge of the cause of action, and not merely for and on account thereof as 
above; the transaction then becomes an accord and satisfaction. (See an/e, 
p. 480.) A security for a sinaller sum cannot be given for and on account 
of a larger sum due, and a plea to that effect would be bad (Thomas v. 
Heathorn, 2B. & C. 477); but such a security, if negotiable, may be given 
and accepted in satisfaction und discharge. (Sibree vo Tripp, 16 M.& W. 
23.) Whether the security 1s given and accepted in the one sense or the 
other is a question of fact depending on the actual agreement made between 
the parties. (14.; Goldshede v. Cottrell, 2M. & W. 20; and see Maillard 
v. Duke of Argyle, 6M. & G40) The acceptance of a check drawn by 
the debtor operates as payinent until it is presented and dishonoured (per 
Patteson, J., Pearce v. Davis, 1 M. & R. 365): but not so, if the check 13 
not unconditional in its terms. (Jlough v. May, 4 A. & HK. 954.) 

Payment by or to an agent, or by or to one of several partners, or joint 
debtors or joint creditors, may be pleaded in the above general form. (Beau- 
mont v. Greathead, 2 C. B. 494; Thorne v. Smith, 10 C. B. 659; and see 
Wallace v. Kelsall, 7M. & W. 264.) So a payment to the plaintifi’s wife. 
(Offley v. Clay, 2 M. & G. 172.) 

A doubt sometimes occurs whether a particular transaction amounts to a 
payment or a set-off (see Fidgett v. Penny, 1 C. M. & R. 108; Zhomas v. 
Cross, 7 Kix. 728); in such a case it is safest to plead both pleas, for evi- 
dence under the one is ‘mot admissible under the other. (Cooper v. More- 
eruft, 3 M. & W. 500.) 

Payment of a debt made and accepted after the time of payment but be- 
fore action is a complete defence, and the creditor is not entitled to sue for 
nominal dumuges. (Beaumont v. Greathead, 2 C. B. 494.) 
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Plea, to an action on the covenant to pay in a mortgage deed, of 
payment by a sale of the mortgaged premises : see ante, p..653. 


Plea of satisfaction by payment of a smaller sum by a third person : 
ante, p. 481. 


Plea of payment to a judgment-creditor of the plaintiff under an 
order of attachment under the garnishee clauses of the C. L. P. Act, 
1854: ante, p. 494. 


Plea to an action for goods sold, of payment of part of the price 
to the plaintiff, and of the residue to trustees by agreement with the 
plaintiff to alide the adjustment of a dispute as to the goods beiny 
egual tu contract: Page v. Meck, 3 B. & 8. 259; 32 L. J. Q. B. 4. 


Plea of Payment after the Commencement of the Suit (a). 


That after the commencement of this suit he satisfied and dis. 
charged the plaintiff's claim [and all damages and costs in re- 
spect thereof] by payment. 


(a2) Payment after action brought is not a complete defence unless made 
in satisfaction of all dumages and costs of the action as well as of the debt ; 
if it is made in respect of the debt only, the plaintiff is entitled to continue 
the action for nominal damages and the costs of the action. (Goodwin v. 
Cremer, 18 Q. B. 757; Nosotti v. Page, 10 C. B. 643; Kemp v. Bails, 10 
Ex. 607.) The payment cannot be given in evidence, even in mitigation of 
damages, unless pleaded. (76. ; and see ante, p. 431.) 

Ifthe plen of payment after action is pleaded generally, without limita- 
tion, it is taken as pleaded to the whole causes of action, and must show a 
payment in satisfaction of the damages as well as of the debt. (Randall v. 
Moon, 12 C. B. 261; Goodwin ¥. Cremer, 18 QIB. 757 ; Ash v. Pouppe- 
ville, L. R. 3 Q. B. 86; 37 L. J. Q. B. 55.) Where the defendant pleaded, 
to part of the claim in an indebitatus count, payment after action of an 
equal sum in satisfaction of the part of the claim pleaded to and of all 
damages in respect. thereof, it was held that “damages ” included “ costs,’’ 
and that upon proof of payment and acceptance of that sum only, without 
any mention made of costs, the plaintiff was entitled to a verdict for nomi- 
nal damages. (Cook v. Hopewell, 11 Hx. 555; 25 L. J. Ex. 71, and see Thame 
v. Boast, 12 Q. B. 808.) 

The plea may be pleaded to an amount claimed only without including 
the damages in respect thereof, and is a good defence to so much of the 
claim as it professes to answer. (fenry v. Earl, 8 M. & W. 228; Horner 
vy. Denham, 12 Q.B. 818; see Gell v. Burgess,7 C. B. 16.) 

A release of all demands after action discharges the damages and costs 
as well as the cause of action. (Tetley v. Wanless, 36 L. J. Ex. 25, 153; 
L. R. 2 Ex. 275.) 

By the r. 22, T. T. 1853, the plaintiff may confess the plea and obtain his 
costs up to the time of pleading. (See ante, pp. 452, 658.) 
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PayMENT INTO Court (a). 





Plea of Payment into Court. (C. L. P. Act, 1852, s. 71.) 


The defendant, by his attorney [or in person and if the plea 
ts pleaded to part only of the declaration say as to the count. 
of the declaration, or as to £ pareel of the money claimed, or as 
to the residue of the money claimed, or as the case may be: see the 
commencements of pleas, ante, pp. 446, 447, and see the form, post, 
p- 667] brings into Court the sum of £ .and rays that the said 
sum is enough to satisfy the claim of the plaintiff in respect of the 
matter herein pleaded to. 














(a) Payment into Court.\—This plea was given generally in actions on 
contracts by the statute 3 & 4 Will. 1V,c. 42,8. 21, which enactment is now 
extended bs the C. L. P. Act, 1852.ss. 70,71. Before these statutes a pruc- 
tice existed of paving money into Court as amends ; but the payment wns 
not entered upon the record by way of plea. (Tuftlersall vy. Parkinson, 16 
M.& W. 752, 789; 1 Wms. Saund. 33 g.) 

The C. L. P. Act, 1852, 8. 70, enacts that “Tt shall be lawful for the de- 
fendant in all actions (except actions for assault and battery, false impri- 
sonment, libel, slander, Malicious arrest or prosecution, or debauching 
the plainnff s daughter or servant), and by leave of the Court or a judge, 
upon such terms as they or he may think fit, for one or more of several de- 
fendants to pay into Court a sum of money by way of compensation or 
amends.” ‘The section proceeds to make an expres reservation of the pro- 
visions of the 6 & 7 Viet. ¢. 96, 8. 2) respecting payment imto Court in 
_ actions of hel. (See “* Defamation,” post, p. 726) 

In actions on money-bonds, payment into Court might be made by the 
statute 4 &€ 5 Anne, ¢. 16, 8. 13, but could not be pleaded (Luglaad vy. 
Watson, 9 M. & W. 333); but now, by the C. L. P. Act, 1S60, 8 25, 
payment into Court may be pleaded in such actions by leave of the Court 
or a judge (sec ante, p. 5th. In actions on bonds within 8 & 9 Will TH, 
c. 11, payment into Court cannot be pleaded to a breach of condition, the 
plaintiff being entitled to a judgment on the bond as security for further 
breaches. (yp. of London vy. M‘Neil, 9 Ex. 490; see ante, p. 5 $5.) 

By the C. L. P. Act, 1852, 8. 77, when money is paid mto Court, such 
payment shall be pleaded in all causes, as near as may be, in the form there 
given, mutatis mufandis, (See forms supra.) 

By s. 72, “No rule or judge's order to pay money into Court shall be ne- 
ceasary, except in the case of one or more of several defendants, but money 
shall be paid to the proper officer of each Court, who shall give a receipt for 
the amount in the margin of the plea; and the satd sum shall be paid out 
to the plaintiff, or to ins attorney, upona written authority from the plam. 
tiff, on demand.” 

And by s. 78, “The plaintiff, after the delivery of a plea of payment of 
money into Court, shall be at liberty to reply to the same by accepting the 
sum so paid into Court in full satisfaction and discharge of the cause of action 
in respect of which it has been paid in, and he shall be ut berty in that 
case to tax his costs 6f suit, and, in case of non-payment thereof within 
rs es hours, to sign judgment for his costs of suit. so taxed ; “or Me 
plaintiff nay reply that the sum paid into Court is not enough to satisfy the 
claim of the plaintaff in respect of the matter to which the plea is pleaded, 
and, in the event of an issue thereon being found for the defendant, the de- 
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fendant shall be entitled to judgment and his costs of suit.” (See these re- 
plications, post, pp. 667, 668.) ‘ 

By r. 12, H. T. 1853, “ When money is paid into Court in respect. of any 
particulur sum or cause of action in the declaration, and the plaintiff accepts 
the same in satisfaction, the plaintiff, when the costs of the cause are taxed, 
is entitled to the costs of the cause in respect of that part of his claim so 
satisfied up to the time the money is so paid im and taken out, whatever may 
be the reault of any issue or issues in respect of other causes of action ; and 
if the defendant succeeds in defeating the residue of the claim, he will be 
entitled to the costs of the cause in respect of such defence, commencing at 
‘Instructions for Plea,’ but not before.” (See Harold v. Smith, 5 H.& N. 
381; 29 L. J. Ex. 141; and seer. 13, H. 1. 1853.) 

Payment into Court may be pleaded to one count out of several, or to a 
severable part of the causes of action contained in one count, or to one or 
more of the breaches alleged, or to part of an indebitatus count ; and the 
commencement of the plea must be limited acccrdingly. One plea of pay- 
ment into Court may be pleaded to all the counts collectively, or to one 
count containing several breaches, without stating how much of the pay- 
ment is applied to each count or breach. (Jourdain vy. Johnson, 2 C. M. & 
R. 564; Marshall v. Whiteside, 1 M. & W. 188.) 

Where payment into Court is pleaded to part only of the claim, and there 
are other pleas to other parts, the plea of payment into Court is generally 
pleaded last, the part to which it is pleaded being excepted from the pre- 
ceding plens as in the form above given, per Parke, B. (Sharman v. Steven- 
gon, 2 C.M.& R.77; Coates v. Stevens, 2 C. M. & R. 119.) 

The amount paid into Court must cover the damages, or the debt and 
damages to which it is pleaded, up to the time of pleading; and interest, if 
payable, must be computed up to that time, and not only up to the com- 
mencement of the action; otherwise the defendant would lose the issue 
upon the replication of damages ultra. (Kidd v. Walker, 2 B. & Ad. 705.) 
The claim at the end of an indebitatus count includes both debt and da- 
mages, and therefore it is suflicieut in respect of that claim, or of a portion 
of it, to pay into Court an exactly equal sum. The plea to part of such a 
count must specify the amount to which it is pleaded, and must be accom- 
panied by the general issue or other plea to the declaration except as to that 
part, as in the form given above. (Grimsley vy. Par/ier, 3 Ex. 610; and see 
Armfield v. Burgin, 6 M. & W. 281; Lowe v. Steele, 15 M. & W. 380.) 
Payment into Court of part only of the claim, if pleaded generally to an 
indebitatus count, without Jimiting the plea as to that part and pleading 
to the residue, would compel the plaintiff ether to accept the sum paid 
in discharge of his whole clam and thereby estop himself in future, or to 
reply damages /fra and thereby risk all the costs of suit; and would 
deprive him of the right toenter a nolle prosequi. (See Rumbelow v. Whalley, 
16 Q. B 397; Harrison v. Watt, 16 M. & W. 316; Goodee v. Goldsinith, 
2M. & W. 202; M:Lean v. Phillips, 7 C. B. 817.) 

The plea of payment into Court of a smaller sum than the sum pleaded 
to isa bad plea; for the payment of a emaller sum cannot alone amount to 
satisfaction of a larger sum admitted to be due (Griansley v. Parker, 3 Ex. 
610); so to a count on a bill or note, a general plea of payment into Court 
of a smaller sum would bea bad plea (Tattersall v. Parkinson, 16 M. & 
W..752; Jourdain vy. Johnson, 2 C. M. & R. 564, 570) ; the defendant should 
show some answer as to part and payment into Court as to the residue. 
(Armfield v. Burgin, 6 M. & W. 281, 285.) 

The defendant will not, in general, be ordered to deliver particulars of 
the items to which the money is paid in (Thames Ironworks Co. v. Royal 
Mail Steam Packet Co., 10 C. B. N. 8. 375; 30 L. J.C. P. 265); but 
where the declaration joits several distinct causes of action, particulars may 
possibly be ordered. (Per Krle, C.J., 16.) In an action against a carrier for 
the loss of and damage to various goods sent to different places at different 
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times, where money was paid into Court generally, the Court refused to set 
aside a judge’s order for particulars of the items to which it was paid in. 
(Baxendale v. Great Western Ry. Co.,6 H. & N. 95; 30 L. J. Ex. 63.) 

The plea of payment into Court has important effects by way of admis- 
sion. It admits all material allegations in the declaration, which the plain- 
tiff might be compelled to prove in order to recover the money paid in. 
(Dyer vy. Ashton, 1 B. & C.3; Cooper v. Blick, 2 Q. B. 915.) Accordingly, 
in an action on a special contract, it admits the contract and the breach 
(Fischer v. Aide, 3 M. & W. 486; Archer v. English, 1 M. & G. 873; 
M‘Cance v. London and North-Western Ry. Co.,7 H.& N. 477; 31 DL. J. 
Ex. 65) ; and the performance of the necessary conditions precedent (Wright 
v. Goddard, 8 A. & E. 144); and if the plea be general to the whole declu- 
ration, it admits some damages to be due on all and on every part of the 
breaches. (Wright v. Goddard, supra.) Ina declaration on a special con- 
tract with two breaches laid, payment into Court on one of the breaches 
admits not only that breach, but also the contract, although the defendant 
disputes the other breach. (Dyer v. 4shton, 1B. & C. 3.) But an allega- 
tion is thus admitted only to the extent to which it would require to be 
proved, if traversed. (Avag v. Walker, 2 HW. & C. 384; 33 L. J. Mx. 167; 
see ante, p. 436.) 

Where the declaration is in the form of an indehitatus count, the plea 
admits a debt upon the consideration stated in the declaration to the 
amount paid in, but no more; so that the plamtiff is bound to prove a 
further debt inorder to recover a greater amount. (Adagham vy. Robins, 5 
M.& W. G4; Goffyv. Harris, 5 M.A G. 573; Edan v. Dudfield, 1 Q. 3B. 
302, 30%.) In an action for work and labour done by the plamtiff as an 
attorney, under the issue of damages adéra, it ix open to the defendants to 
dispute the plaintiffs retamer as tothe further debt claimed. (Sfearenson v. 
Corporation of Berwich, YQ. B.154) Tn an action for mediemes supplied 
and work done by the plamtiff as an apothecary, under the tsue as to the 
sufficiency of the payment into Court, the plamtuf is bound to prove his 
certificate as an apothecary under the statute 55 Geo. TIT, « 194, 8. 2 
(Shearwood v. Hay, 5 A. & FE. 383); and would now be required to prove 
his registration under the Medieal Act. (See aufe, p. 225) So under an 
indebitatus count against defendants jointly, who pay money into Court to 
part, the plaintiff must prove a debt bevond the amount paid in, and also 
that it is a joint debt. (S/apleton vo Nowell, 6 M. & W. 9; Charles v. 
Branker, 12 M. & W. 748; Archer v. English, 1) M.& G. 873.) Parti- 
culars of demand, if there are any, do not extend or im any way affect the 
admission. (Meaqger v. Smith, 1B. & Ad. 673; and see as to admissions by 
payment mto Court, Luylor on Ev. oth ed. 731-737; 2 Chit. Pr. 12th ed. 
1370.) 

A defendant will not be allowed to plead any other plea fo the same 
cause of action to which he pleads payment into Court, nor can he plead to 
any allegation which is necessarily adnutted by the payment. (Thompson v. 
Jackson, IM. & G 242; OBrien vy. Clement, 15 M. & W. 485; Hart v. 
Denny, 1 HO & N. 609; Gales v. Holland, 7. & B. 336; see “ Pleading 
several Matters,’ ante, p. 444.) But if such inconsistent pleas are pleaded, 
they are considered separately, und the adinission of the cause of action 
in the one cannot be called in aid in proof of the other. (discher v. Aide, 3 
M. & W. 486; Twemlow v. Askey, 3 M. & W. 499.) 

Under the issue of damages u/tra, the defendant cannot give evidence of 
any matter which might have been pleaded as a defence to the cause of action 
admitted by payment into Court. He is restricted to such evidence in re- 
duction of damages as is admissible for that. purpose under the general 
issue. (Goldy v. Goldy, 26.1.. J. Ex. 29.) Thus under this issue in an action 
for the wrongful dismissal of a servant, he cannot, in mitigation of damages, 
prove that he discharged the plaintuff on the ground of druukenness. (Speck 
v. Phillips, 5 M. & W. 279.) So in an action for not granting o lease ac- 
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Plea of Payment into Court to Part of an Indebitatus Count, with 
the General Issue and other Pleas to the Residue. (See ante, 
p. 447.) 


1. The defendant by G. H. his attorney [or in person], except as 
to £ parcel of the money claimed, says that he never was in- 
debted as alleged. 

2. And fora second plea the defendant, except as to the said £ 
parcel of the money claimed, says [here stute the substance of the 
plea, limiting it to the part pleaded to, which may be referred to as 
the claim of the plaintiff herein pleaded to]. 

3. And for a third [or fourth, or as the case may be] plea the de- 
fendant, as to the said £ parcel of the money claimed, brings 
into Court the sum of £ , and says that the said sum is enough 
to satisfy the claim of the plaintiff in respect of the matter herein 
pleaded to. 

















Pleas, in an action on a bill or note, of defence as to part and pay- 
ment into Court as to the residue: see Tattersall v. Parkinson, 16 
M. & W. 752; Bailey v. Sweeting, 12 M. & W. 616; Hills v. Mes- 
nard, 10 Q. B. 266. 


Plea of payment into Court to a count on a@ common money bond : 
see Bonds,” ante, p. 544. 

Plea of a composition for the debt and payment into Court : ante, 
p- 663. 

Plea toa count ona policy of marine insurance, that the loss was 
partial and payment into Court: see aute, p. 612. 


Plea of Payment into Court to a Cause of Action newly assigned, 
am 


and velinqguishment of Pleas: ante, p. bof. 


Replication of Acceptance of the Sum in Satisfaction (C. L. P. Act, 
1852, s. 73) (a). 
That he accepts the sum paid into Court in full satisfaction and 


weer) = ~— —- a et eee 


cording to an agreement, the defendant cannnot under this issue give evidence 
toshow that the plaintiff knew at the time of making the agreement that the 
defendant had no tifle. (Robiason +. Harman, 1 Ex. 850.) 

The plea of payment into Court also debars the defendant from after- 
wards moving in arrest of judgment, or taking any objection, however valid, 
to the sufficiency of the cause of action to which he has so pleaded. (Wright 
v. Gaddard, 8 A. & E. 144) 

If less than £20 is paid in and accepted in satisfaction, it is a recovery 
within the meaning of the County Court Act, 13 & 14 Vict. c. 61, 8. 11, 
and the plamntiPis not entitled to his costs without an order or a certificate. 
(Parr v. Lillicrap, 1 WW. & C.615; 32 L. Jd. Ex. 150, Boulding v. Tyler, 
3B. & 8.472; 32 L. J. Q. B. 85; overruling Chambers v. Wiles, 24 L. J. 
Q. B. 267.) As to money naid into Court after tender, see post, p. 694. 

As to the practice and proceedings upon the plea of payment into Court, 
see 2 Chit. Pr. 12th ed. 1861; Chit. Forms, 10th ed. 805. 

(2) The plaintiff must answer the other pleas of the defendant, if any, 
otherwise the defendant may sign judgment of non pros. (Emmott v. Standen, 
3M. & W. 497.) He may plead a replication to the other pleas, in which 
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discharge of the cause [or causes] of action in respect of which it 
has been paid in. 


A like replication with nolle prosequi as to the residue of the de- 
claration: Goodee v. Goldsmith, 2 M. & W. 202. 


Replication that the Sum paid in is not enough. (C. L. P. Act, 
1852, s. 73.) 
That the sum paid into Court is not enough to satisfy the claim 
of the plaintiff in respect of the matter to which the plea is pleaded. 


Prouwisition. See “ Jurisdiction,” ante, p. 628. 


Promissory Notes. 


See “ Bills of Erchange,” etc., ante, p. 520. 


Recoenizance. See “ Bail,” ante, p. 502. 


case he cannot tax his costs until the determination of the action (Caufy 
v. Gyll, 4M. & G. 907), when he will be entitled to the costs in respect of 
that part of his claim for which he has aceepted the payment into Court, 
whatever be the result of the other issues (r. 12, 1f. T. 1853 ; ande, p. 665 ; 
sec Rumbeluw v. Whalley, 16 Q. B. 397), or he may enter a nolle pros. as to 
that part of the declaration to which the other pleas are pleaded, upon 
which the defendant will be entitled to the costs relating to that part of the 
action. ((floodee v. Goldsmith, 2 M. & W. 202; and see “ Nolle Prosequi,” 
ante, p. 657.) 

Where _a_ plaintiff accepted moncy out of Court in satisfaction under a 
mistake as to the effect of his declaration, and the consequences of the pay- 
inent and acceptance of the money, he was allowed to amend on repaying 
the moncy to the defendant with costs. (Hmery v. Webster, 9 Ex. 242; and 
see Webster y. Emery, 10 Ex. 901; Cannan v. Reynolds, 6 E. & B. 301 ; 
26 L. J. Q. B. 62.) 

Where the declaration contained two inconsistent counts, upon one of 
which the defendant paid money into Court, and the plaintiff accepted the 
money out of Court upon the one count and recovered damages upon the 
other, the Court compelled him to deduct the money accepted out of Court 
from the amount of the damages. (Carr v. Royal Exchange Ass. Co., 5 B. 
& §. 941; 34 L. J. Q. B. 21.) 
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RELEASE (a), 


(a) Release.|—A release must be specially pleaded (r. 8, T. T. 1853 ; ante, 
p. 437). A release of a cause of action once accrued must be by deed 
under seal. (Harris v. Goodwyn, 2 M. & G. 405.) A parol discharge of a 
cause of action (except in the case of a parol waiver of a bill or note, see 
ante, p. 534) is availableas » defence only when it forms part of a contract 
made upon a good consideration and executed; the defence then amounts 
to an accord and satisfaction. (Ante, p. 477.) A receipt in full for a debt 
is only evidence of payment, and must be pleaded as such; and it is then 
open to the plaintiff to show that no payment was in fact made, (Foséer v. 

Dawber, 6 Ex. 839, 848; Farrar v. Hutchinson, 9 A. & E. 641; see Graves 
v. Key, 3 B. & Ad. 313.) <A valid agreement amounting in its terms to a 
release, but not under seal, may be pleaded as a defence upon equitable 
grounds (De Pothonier v. Mattos, KE. B. & E. 461; 27 L. JQ. B. 260), 
but if made without consideration is not binding in equity. (Tufnell v. Con- 
stable, 8 Sim. 69; see Taylor v. Manners, L. KR. 1 Ch. Ap. 48; 35 L. J. C. 
128.) Where an agreement made in consideration of forbearing a right 
under a covenant in a deed before breach has been performed, the facts 
will torm a good plea on equitable grounds in discharge of the covenant (per 
Willes, J., Nash v. Armstrong, 10 C. B. N.S. 259; 30 L. J.C. P. 286); 
80, an agreement to exccute a release on payment of a composition, after 
pavinent or tender. (Clapham v. Atkinson, 4B. & 8. 730; 33 L. J. Q. B. 
81). A representation, not under seal, made by the creditor to the debtor 
of his intention to release, if acted upon by the debtor, may be binding in 
equity upon thecreditor. (Feomans v. Williams, L. R.1 Eq. 184; 85 LJ. 
C. 283.) 

A replication setting up any parol exception or qualification of a release 
under seal is bad. (Brooks v. Stuart, 9 A.& E. 854; Cocks v. Nash, 9 Bing. 
341.) And a replication on equitable grounds that a stipulation in a deed 
declared upon, the perfurmance of which was traversed in the plea, was 
waived by parol, was held bad as being a departure from the declaration, 
(Thames lron Works Co. v. Royal Mail Steam Packet Co., 13 C. B. N.S. 
308; 31 L. J.C. P. 160.) 

A release of one co-debtor in general releases all the co-debtors; there 
being but one and the same debt for which all are liable. (Nicho/son v. 
Revill, 4 A. & ¥. 675, 683.) But the original contract may expressly re- 
serve to the creditor the right of giving a release to one without discharging 
the others. (Cowper v. Smith, 4M. & W. 519; Union Bank of Manchester 
v. Beech, 3 UW. & C. G72, 34 L. J. Ex. 133.) The creditor may give such a 
qtulified release to one, by meserting therein an express reservation of his 
right of action against the others. (North v. Wakefield, 13 Q. B. 536 ; 
Noully v. Forbes, 2 B. & B. 38; Thompson v. Lack, 3 C. B. 510; Price v. 
Barker, AE. & B. 760; 24. J. Q. B. 130; andsee Willis v. De Castro, 4 
C.BLN.S. 216; 27 Ld. C. P2283; Aeyes v. Elkins, 5B. & 8. 210; 34 
L. J.Q. B. 25.) Extrinsic evidence of such reservation cannot be given. 
(Cocks v. Nash, 9 Bing. 341; Brooks v. Stuart, 9 A. & EK. 854.) A plea of 
a release to an executor of one of jomt obligors was held bad, because on 
the death of the one the debt survived against the others. (shbee v. Pid- 
duck, 1 M. & W. 56-4.) But if the deceased obligor was the principal 
debtor and the others sureties, the release might operate as an equitable 
discharge, and might be pleaded as a defence upon equitable grounds. 

So also, a release given by one of several co-creditors will in general re- 
lease the cause of action as to all. (Ruddock's case, 6 Co. Rep. 25; Witkin- 
son v. Lindo, 7 M. & W. 81.) 1f such a release is obtained by the fraud 
of the debtor upon the releasing creditor, it may be answered, as in the case 
of a relcase given by a single creditor, by a replication that it was obtained 
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Plea of Release. (C. LZ. P. Act, 1852, Sched. B. 42.) (a). 


That after the alleged claim accrued and before this suit the plain- 
tiff by deed released the defendant therefrom 


Plea of release to the further maintenance of the action: Tetley 
v. Wanless, 36 L. J. Ex. 25, 153; L. R. 2 Ex. 275. [Where the re- 
lease was held to cover the damages and costs as well as the cause of 


action, 1b.; and see ante, p. 663.] 


A special plea, to an action by the public officer of a banking com- 


by fraud ; but in that case the Court will not interfere in a summary manner 
to set aside the plea of release. (Wild v. Williams, 6 M. & W. 490; and 
per Parke, B., Phillips vy. Clagett, 11 M. & W. 84,93; und see Robinson 
v. Lord Vernon, 7 C. B. N.S. 281; 29 L. 3. C. P. 135.) If it is executed 
by collusion between the releasing creditor and the debtor in order to de- 
fraud the plaintiff, the plaintiff may apply to the summary jurisdiction of 
the Court to strike the plea out. (Barker v. Richardson, 1 Y. & J. 362; 
Phillips ¥. Clagett, 11M. & W. 84; Rawstorne v. Gandell, 15 M. & W. 

301.) Ifa release from the nominal plamtiff, whose nume appears only as 
a trustee, to the prejudice of the real plaintitl, is pleaded, the plea may be 
set aside by an application to the summary jurisdiction of the Court. (Legh 
Vv. Legh, 1 Bo & P. 4475 Innell v. Newman, + B.& Ald. 419; and see Raw- 
storne y. Gandell, supra.) In such cases the plaintiff might also plead a re- 
plication on equitable grounds that the release was fraudulent and collusive. 
(De Pothonier v. Mattos, EF. B. & FE. 168; 27 LJ. Q. B. 260.) 

An absolute covenant not to sue amounts to a release, and may be so 
pleaded upon the ground of avoiding cireuity of action. (2 Wins. Saund. 
47 9g, 150 n. (2); Ford v. Beach, 11 Q. B. 852,871; see Webb v. Spicer, 
13 Q). B. 886.) A covenant not to sue for a dimited time has not this effect, 
and is no defence (1b.; Thimbleby v. Barron, 3 M. & W. 210) ; but a deed 
containing a covenant not to sue for a lonited time witha proviso that if an 
action be brought within the time the right of action shall be forfeited may 
be pleaded in bar to an action brought within the time. (Gibbons v. Vonillon, 
8 C. B. 483; Walker vy. Neri7/,3 H. & C. 408; 34 0D. 0d. Ex. 73 ; Corner 

v. Sereet, L. R.1C.P. 406 ; 3d L.J.C. P15); : and see ante, pp. 514, 059.) 
A covenant with one of several co-debtors not to sue him dges not operate 
asa relense of the others. (Lacey v. Kinaston, 1. Rayan. 607 i"Dean vy. 
Vewhall, 81. R168; Pricev. Barker, + ho & DB. 760; 24 Ld. Q. B. 130; 
Flenderson Vv. Stobart, 5 Ex. 99; Willis v. De Castro, 4 C. BLN. S. 216; 
27 L. J.C. P. 243.) Nor doea a covenant by one of several joint-creditors 
not to sue the debtor operate as arelease by the other jomt-creditors. (Wal- 
mesley vy. Cooper, 11 A. & BE. 216.) A release in terms of one jomt-debtor, 
reserving remedies against the other, amounts only toa covenint not to sue 
aut not toa release. ( Willis v. De Castro, supra ; and see Keyes v. Elkins, 

RAS. 240; 31 L.3.Q. 8B. 25.) 

ee A defendant relying upon a deed as a release must cither plead it ex- 
pressly as such, or Inust get out the words of the deed for the Court to 
judge whether it amounts to a release. (Wilson v. Braddyll, 9 Ex, 718 ; 
23 L. J. kx, 227.) But it seems not to be essentini m the former case to 
aver tht the release was by deed. (See Thames Huren Dock Co. v. Brymer, 
® Kx. 696, 71L, Thames Lronworks Co. v. Royal Mail Co., 13 C. B. N.S, 
305; 31 L. J. CP. 169.) 
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pany, of a release executed by the manager on behalf and by the 
authority of the company: Bell v. Tuckett, 3 M. & G. 785. > 


Plea of the Release of a Co-contractor. 


That the alleged debts were contracted by [or promise or agree- 
ment was made by, or causes of action accrued against] the defen- 
dant and J. X. [and L. M.] jointly, and not by [or against] the 
defendant alone, and after the accruing of the alleged debts [or 
causes of action] the plaintiff by deed released the said J. K. [and 
LL. M.) therefrom. 

Like pleas: Thompson v. Lack, 3 C. B. 540; North v. Wakefield, 
13 Q. B. 536; Price v. Barker, 4 E. & B. 760; 24 L. J. Q. B. 130; 
Willis v. De Castro, 4 C. B. N.S. 216; 27 L. J.C. P. 243. 

Replication setting out the deed as containing a reservation of the 
right of action against joint contractors : see the cases above cited. 
[Zhis objection to the release may also be taken under the replication 


of non est factum. (North v. Wakefield, supra; and see ante, p. 467.)] 


Plea of release by deed of arrangement under the Bankruptcy Act, 
1861, 24 g- 25 Vict. c. 134, s. 192: ante, p. 508. 

Like plea on equitable grounds of an agreement to execute a release 
on payment of the composition: Clapham v. Athinson, 4 B. & S. 
730; 33 L. J. Q. B. 81. 


Replication traversing the Release. (C. L. P. Act, 1852, Sched. 
B. 50.) (a) 


That the alleged release is not the plaintiff’s deed. 


Replication that the Release was obtained by Fraud. (C. L. P. 
Act, 1852, Sched. B. 51.) 


That the said release was procured by the fraud of the defendant. 


Replication of a subsequent alteration in the release by the inser- 
tion of the amount without the consent of the plaintiff: Fuzakerly v. 
M: hnight, 6 EL & B. 795; 26 L. J. Q. B. 380; see Alteration of 
written Contract,” ante, p. 485. [A deed releasing a debt without spe- 
cifying the amount would lcave the amount open to proof. (kazakerly 
v. AL: Anight, supra.) | 

Replication setting out the deed which showed a release subject to 
certain conditions, and averring that the conditions had not been 


 ‘Phis replication puts in Issue the execution of the deed, and the 
alleged effect of it as a release. (North v. Wakezield, 13 Q. B. 536; Wilkin- 
son vy. Lindo, 7 M. & W. 81; and see “ Noa est factum,” ante, p. 467.) If 
the deed is set out in full in the plea, its effect as a release may be ques- 
tioned by demurrer (Z6.). If the plea purports to give the legal effect. of 
the deed, and the plaintiff disputes the alleged effect and wishes to raise the 
question by demurrer, he may set out the deed verba/im in his replication, 
and thus compel the defendant to demur. (-dale, p. 467.) 
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satisfied: Nevill v. Boyle, 11 M. & W. 26; Hydev. Watts, 12 M. 
& W. 254. [As to a condition subsequent defeating the release, see 
Baker v. Painter, L. R. 2 C. P. 492. 


Replication on equitable grounds that before the release the plain- 
tiff had assigned the cause of action to another person of which the 
defendant had notice, and that the release was made without the au- 
thority or consent of the assignee whu now sued in the plaintiff's name: 
De Pothonier v. De Mattos, E. B. & FE. 461; 27 L. J. Q. B. 260; 
see ** Equitable Pleas,” ante, p. 570. 

Replication on equitable grounds that the release, though in general 
terms, was not intended by the parties to include the present claim: 


Lyall v. Edwards, 6 H. & N. 337; 30 L. J. Ex. 193. 


RELINQUISHMENT OF Pura (a). 





Entry of Relinquishment of Plea. 

And the defendant, as to the plaintiff's replication [or demurrer] 
to the defendant's plea, savs that he relinquishes his said 
plea. and abandons all verification thereof. 

Like forms upon a demurrer: M'Intyre v. Miller, 13 M. & W. 
725; Davidson v. Bohn, 5 C. B. 170. [As to the effect of this entry, 
see Ih.; Cooper v. Painter, 13 M. & W. 734.] 








Relinquishment of pleas so far «as they apply to causes of action 
newly assigned: see** New Assignment, ante, p. 6d7. 


Reprevin Bonn. 





General Issue (b). 
est factum,” anfe, p. 467. 


Pleas traversing the breaches assigned: Aaford vy. Perrett, 4 
.os6; Perreau v. Beran, 5 B. & C. 234. 


(a) By vr. 8, H. T. 1853, “the defendant shall not be at liberty to waive 
his plea, or enter a relictd verificatione after a demurrer, without leave of 
the Court or a judge, unless by consent of the plaintiff or his attorney.” Ag 
to when leave will He granted to withdraw a plea, see 1 Chit. Pr. 12th ed. 
p. 298; and see Chit. Formas, 10th ed. 503. 


(4) The plea of the general issue, non est factum, denics that the defen- 
dant executed a bond to the effect stated in the declaration. (Glover v. 
Coles, 1 Bing. 6; Faulkner v. Johnson, 11 M. & W. 581; ‘“ Bonds,” ante, 
p. 042; and see ante, p. 467.) 
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Pleas that the defendant was ready to prosecute his action of re- 
plevin with effect and without delay, but was prevented by the plain- 
uff not appearing: Harrison v. Wardle, 5 B. & Ad. 146. 

Plea that the replevin suit is still pending and undetermined : 
Brackenbury v. Pell, 12 East, 5685; Rider v. Edwards, 3 M. & G. 
202. [A replication traversing this plea must show how the suit is 
determined: Brackenbury v. Pell, supra.) 

Plea, in an action against a surety to the bond, that the judgment 
in the replevin suit was obtained collusively between the plaintiff and 
hi tenant in fraud of the defendant: Moore v. Bowmaker, 7 Taunt. 


REScIssion oF ConTRACT (a). 


(a) Rescission of Contract.|—It is competent to the parties to a contract, 
at any time before breach of it, by a new contract to add to, subtract from, 
or vary the tefins of it, or altogether to waive and rescind it. (Goss v. Lord 
Nugent, 5 B. & Ad. 65.) The substituted contract forms a good defence to 
an action on those terms of the previous contract which have been altered 
by it, and muy be so pleaded without any performance or satiafaction, which 
ig required to constitute a good plea after breach. (Taylor v. Hilary, 1 
C.M. & R. 741; see Patmore v. Colburn, 1 OC. M. & R. 65; Hobson v. 
Cowley, 27 L. J. Ex. 205.) So also an agreement by the parties to a contract 
to rescind it, if made before any breach has been committed, forms a defence 
to an action brought upon the contract so rescinded. A contract cannot be 
rescinded without the consent of both parties. (Franklin vy. Miller, 4 A. & 
E. 599, 606; Fitt v. Cassanet, 4M. & G. 898.) 

If the original contract was under seal, it can be altered or discharged 
only by deed (Rippinghall v. Lloyd, 5 B. & Ad. 742; West v. Blakeway, 
2M.& G. 729; Hllen vy. Topp, 6 Ex. 424); and a plea of a subsequent 
parol contract pleaded to an action on a covenant would be a bad plea. 
(Lb. ; Spence v. Healey, 8 Ex. 668; and see Smith v. Trowsdale, 3 E.& B. 
83.) A plea of leave and licence to an action on a covenant is a bad plea 
(Cordwent v. Hunt, 8 Taunt. 596; West v. Blakeway, 2 M. & G. 729); 
and so isa plea of accord and satisfaction made before breach. (Snow y. 
Franklin, 1 Lutw. 358; Mayor of Berwick v. Oswald, 1 E. & B. 295; 
Spence v. Healy, supra.) 

An agreement not to enforce the performance of the covenants in a deed 
is a good consideration for a new promise. (.Vash v. Armstrong, 10 C. B. 
N.S. 259; 30 L. J.C. P. 286.) An action will lie upon such promise 
though the agreement does not legally affect the deed (Gwynne v. Davy, 1 
M. & G. 857; Nash v. Armstrong, supra); and if the promise made on 
such consideration has been performed, these facts would be ground for a 
good equitable plea to an action on the covenants. (Per Willes, J., Nash v. 
Armstrong, supra ; see “ Release,” ante, p. 669.) 

It 18 sufficient in a declaration to aver that a term of contract under seal: 
was discharged without saying by deed (Thames Haven Dock Co. v. Brymer, , 
5 Ex. 696) ; but the averment imports that it was discharged by deed. So, 
where to such a declaration it was pleaded that the discharge was not by 
deed, a repheation on equitable grounds that the discharge was made by a 

rol agreement was held bad as being a departure from the declaration, 
and showing that there was no legal right under the deed. (Zhames Iron- 
works aul Shipbuilding Co. v. Royal Mail Steam Packet Co.,13 C, B.N.S. 
358; 31 L. J.C. P. 169.) A plea, in an action on a deed, pe the con- 
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tract was rescinded, not stating by deed, was held good on demurrer. (Sol- 
vency Mutual Guarantee Co. v. Froane,7 H. & N.5; see formerly on special 
demurrer, Rippinghall v. Lloyd, 5 B. and Ad. 742.) 

If the original contract was such that the law required itto be in writing, 
an alteration in any part must also be in writing, although the part altered 
be such that, if the subject of an original contract, it might be agreed upon 
without writing. (Goss v. Lord Nugent, 5 B. & Ad. 58; Harvey v. Grab- 
ham, 5 A. & E. 61; Stowell v. Robinson, 3 Bing. N. C. 937; Marshall v. 
Lynn, 6 M. & W. 109; Giraud v. Richmond, 2 C. B. 835 ; Moore v. Camp- 
bell, 10 Ex. 323; 23 L. J. Ex. 310; Noble v. Ward, 4H. & C. 149; L. R. 
1 Ex. 117; 2 Ib. 185; 35 L. J. Ex. 81; 36 Ib. 91.) No action can be 
maintained upon such contract in its altered state unless the whole is in 
writing (Goss v. Lord Nugent, supra) ; and the alteration, unless in writing 
cannot be set up in answer to an action upon the contract in its original 
state. (Moore v. Cumpbell, supra ; Noble v. Ward, supra.) The question 
whether, where the original contract is such a3 must by law be made in 
writing, it can be wholly abandoned or rescinded by parol agreement, was 
left undecided in Goss v. Lord Nugent, 5 B. & Ad. 58, 66; and see Harvey 
v. Grabham, 5 A. & E. 61, 74; Noble v. Ward, supra ; 2 Taylor on Evi- 
dence, 5th ed. 991. 

If the original contract was put in writing merely by the will of the par- 
ties. and not in consequence of a requirement of law, it may be partially 
altered or wholly rescinded by parol agreement without writing. (Goss v. 
Lord Nugent, 5 B. & Ad. 58, 65.) And bills of exchange and promissory 
notes may be discharged by the holder before or after due, by express 
waiver without writing, see note, anfe, p. 534. 

A contract required by law to be made in writing, need not be so alleged 
in a declaration; but it is said that a plea setting up such a contract or an 
alteration in its terms must allege that the contract or alteration was made 
in writing. (Case v. Barber, Sir T. Rayin. 450; 1 Wins. Saund. 211 ¢ (/); 
277 (6); but see Solrency Mutual Guarantee Co. v. Froane, 7 HW. & N.5; 
supra.) If the plea does not so allege and issue is taken upon it, it can 
be proved only by a contract in writing. (Fuquet v. Moor, 7 Ex. 870.) 

A plea of a substituted agreement or of a rescission or exoneration after 
breach would be a bad plea. A breach committed and right of action con- 
sequently vested can be discharged only by an accord and satisfaction (£d- 
wards v. Chapman, 1 M. & W. 231), or by a release under seal (Goldham 
v. Edwards, 17 C. B. 141) ; except in the case of waiver of bills of exchange 
and promissory notes, as to which see anfe, p. 534. 

The rescission of the contract is sometimes pleaded in the form that be- 
fore any breach the plaintiff exonerated and discharged the defendant fram 
his promise. (Azng v. Gillett, 7 M. & W. 55; Goldham v. Edwards, 17 
C. B. 141.) But in order to support the plea the defendant must prove a 
mutual exoneration agreed to on both sides before breach, amounting to a 
rescission of the contract. (7b.; and see Reid v. Hoskins, 6 K. & B. 961; 
26 L. J. Q. B.5; Hobson v. Cowley, 27 L. J. Ex. 205.) It seems doubt- 
ful whether an alteration of part of the original agreement will support a 
plea alleging a rescission. (See Afuore y. Campbell, 10 Ex. 323; 23 L. J. 
Ex. 310.) Where the declaration charged a general breach, a plea of re- 
acission before breach was construed to mean before any breach, and it was 
held not to be necessary for the plaintiff to new assign a breach before 
rescission. (Burgess vy. De Lane, 27 L. Jd. Ex. 154.) 

A plea alleging that the defendant committed the breach by the leave and 
licence of the plaintiff was held bad in an action for not completing a con- 
tract of snle. (Dobson v. Exspie, 211. & N. 79: 26 L. Jd. Ex. 240, Bramwell, 
B., dubitante.) Geave and licence given before breach may in some cases be 
used in evidence under a traverse of the breach to show that the act com- 
plained of was not in fact a breach of the contract. (Raiwlinson vy. Clarke, 
14M. & W. 187; and see West v. Blakeway, 2 M. & G. 729.) 
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Plea that the Contract was Rescinded before Breach. 


That after the alleged contract and before any breach thereof, it 
was agreed by and between the plaintiff and the defendant that the 
said contract should be rescinded ; and they then rescinded the same 
accordingly. 

A like plea: Burgess v. De Lane, 27 L. J. Ex. 154. 


Plea of a substituted agreement, stating it specially: nae v. 
at 1C.M. & R. 741; see Thornhill v. Neats, 8 C. B. N.S. 


Plea, to an action on a deed, that the deed was cancelled with the 
consent of the plaintiff and defendant: Webber v. Granville, 30 
L. J. C. P. 92 [Held a bad plea to an action for the rent reserved in a 
lease, Ward v. Lumley, 5 H. & N. 87; 29 L. J. Ex. 322]. 

Plea, in an action on a time policy, that before the loss the policy 
was cancelled upon a return of the premium for unexpired time: 
Baines v. Woodfall, 6 C. B. N.S. 657; 28 L. J. C. P. 338; Xenos 
v. Wickham, 13 C. B. N.S. 381; 31 L. J. C. P. 364. 


Plea that the Plaintiff eronerated and discharged the Defendant 
Jrom his Promise. (See note, infra.) 


That after the alleged promise and before any breach thereof the 
plaintiff exonerated and discharged the defendant from his said pro- 
mise and from the performance of the same. 

Like pleas: King v. Gillett, 7 M.& W. 55; Goldham v. Ed- 
wards, 17 C. B. 141; Hobson v. Cowley, 27 L. J. Ex. 205; Davis v. 
Bomford, 6 H. & N. 245; 30L. J. Ex. 139. 


Sate. I. Or Goops. 





General Issue (a). 
‘‘ Never indebted,” ante, p. 461; “ Non assumpsit,” ante. p. 465. 


A renunciation of the contract or a total refusal to perform it before the 
time of performance has arrived may be acted upon by the other party, and 
so adopted by him as a rescission of the contract. (Hochster v. De La Tour, 
2E. & KB. 678; Avery v. Bowden, 6 EB. & B. 953: 26 L. J. Q. B.3; Reid 
v. Hoskins, 6 E. & B. 961; 26 L. J. Q. B. 5; Barwick v. Buba, 2 C. B. 
N.S. 563; 26L.0. C.P.280; Danube and Black Sea Ry. Co. v. Xenos, 11 
C. B. N.S. 152; 31 L. J. OC. P. 84; and see the notes to Cutter v. Powell, 
2 Smith’s L. C. 1.) 


(a) As to the effect of the general issue never indebted to the indebitatus 
counts for goods sold and delivered and goods bargained and sold, see ante, 
pp. 38, 39, 463. The general issue non assumpsit to a special count on a 
contract of sale denies the contract alleged. Under this issue the plaintiff 
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Plea by Buyer traversing the Sale. 


That the plaintiff did not bargain and sell to the defendant, nor 
did the defendant buy from the plaintiff, the said goods at the price 
and upon the terms alleged. 


Plea by Buyer traversing the Non-payment for the Goods. 


That he paid the plaintiff the said price for the said goods accord- 
ing to the terms of the said contract. 


Plea by Buyer traversing the Non-acceptance of the Goods. 


That he accepted the said goods according to the terms of the 
said contract. . 


Plea by Buyer that the Plaintiff was not ready and willing to 
deliver the Guods. 


That the plaintiff was not ready and willing to deliver the said 
goods to the defendant according to the terms of the said contract. 
(df tender of the qoods ts immaterial and not traversahle ; see Jackson 
v. dllaway, 6 M. & G. 942; Boyd v. Lett, 1 C. B. 222.5 


Plea that the plaintiff was not ready and willing to deliver goods 
equal to the contruct : Jones vy. Clarke, 2H. & N. 725. 

That the qouds tendered were not equal to sample: see ante, p. 
267 (a); Sleveking ve. Dutton, 3 C. B. 331; and see Dawson v. 
Collis, 10 C. B. 523; Azemar v. Casella, L. R. 2 C. BP. 431; 36 
L. J.C. P. 124. 

That the qouds tendered were not tn merchantable condition: see 
ante, p. 260 (a); Bull v. Robison, 10 Ex, 3-42. 

That the plaintiff was not ready and willing to deliver the goods 
within a reesonuble time: Ellis v. Thompson, 3 M&W. 445: Start- 
apv. Macdonald, 6 M. & G. 593; see Attwood v. Emery, 1 C.B. 
N.S. 110; 26L. J.C. P. 73. 


Plea hy buyer to count for goods sold and delivered, that rendor 
hud no title to the gouts aad they were taken hy the real owner: 
Allen v. Hopkins, 13 M. & W. 94; see ante, p. 204. 


must prove the contract; and the defendant may rely upon any variance 
between the terms of the consideration or promise alleged and those proved, 
or upon want of consideration, or may tuke any objections ariving out of 
the Statute of Frauds or the Stamp Acts. (See aufle, p. 460.) The per- 
formance of conditions precedent must be denied specifically; and the 
breaches alleged must be traversed in terms. A breach of warranty is no 
defence to an action by the seller for the price of goods ; but may be given 
in evidence in reduction of damages. (See ante, pp. 260, 267.) 
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Plea by Seller traversing the Non-delivery. 


That he did deliver the said goods to the plaintiff according to the 
terms of the said contract. 


Plea by Seller that the Plaintiff was not ready and willing to 
accept. 


That the plaintiff was not ready and willing to accept the said 
goods according to the terms of the said contract. 


Plea by Seller that the Plaintiff was not ready and willing to pay 
Sor the Goods. 


That the ae was not ready and willing to pay for the said 
goods according to the terms of the said contract. | Zn ax action for 
not delivering the goods, a tender of the price is in general not neces- 
sary and not traversable: Rawson v. Johnson, 1 East, 203.] 


Sate. II. Or Lanp. 





General Issue (a). 


‘‘ Never indebted,” ante, p. 461; “ Non assumpsit,” ante, p. 465. 


Plea by Purchaser that the Plaintiff did not make u good Title. 


That the plaintiff did not on or before the said day of ; 
A.D. , deduce and make a good title to the said premises [add, 
if necessary, subject as in the said agreement or condition of sale in 
that behalf mentioned] according to the terms of the said agree- 
ment [or the said conditions of sale}. 











(a) The plea of the general issue never indebted to the indebitatus count 
for the purchase-money of an estate, puts im issue an actual conveyance of 
the land by deed. (See ante, p. 246.) 

The general issue on assumpsit to a special count on a contract for the 
sale of land puts in issue the contract, which the plaintiff must prove as 
alleged, and under this issue the defendant may rely on any objections 
founded on the Statute of Frauds or the Stamp Acts. (See ante, p. 467.) 
The performance of conditions precedent, if denicd, must be specifically 
traversed, whether they are expressly imposed by the contract or inferred 
from the usual course of practice, as making a8 good title, delivering an ab- 
atract, tendering a conveyance, etc. (See Jones v. Barkley, 2 Doug. 659 ; 
Poole v. Hill,6 M. & W. 835; and see the cases cited ubove.) The breach, 
it denied, must be traversed in terms; and if excused, the matter of ex- 
cuse must be pleaded. (See pleas traversing and excusing the breaches 
charged, Rippinghall v. Lloyd, 5 B. & Ad. 742.) 
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Plea by Purchaser that the sleds was not possessed of the 
Term sold, 


That the plaintiff was not at the time of the alleged breach pos- 
sessed of the said messuage and premises for the said residue of the 
said term of years as alleged. [See De Medina v. Norman, 9 M. & 
W. 820; and see ante, p. 253, n. (a). ] 


Plea by Purchaser that the Plaintiff was not ready to convey. 


That the plaintiff was not ready and willing to grant and convey: 
to the defendant the said land and premises according to the terms 
of the said agreement [or the said conditions of sale]. [Vis plea is 
applicable where the conveyance and payment are concurrent acts, 
or the conveyance a@ condition precedent to the payment: Marsden 
v. Muore, 4 H. & N. 500; 28 L. J. Ex. 288; see Baggallay v. 
Pettit,i C. B. N.S. 6387; 28 L. J.C. P. 169.) 


Plea by Vendor that the Plaintiff did not tender a Conveyance for 
Execution. 

That the plaintiff did not on or before the said day of 
A.D. , tender to the defendant for execution any deed or deeds 
for conveying the said land and premises to the plaintifl. 

Pieu to count alleqing tender of conveyance, that the instrument 
tendered was not according tu the contract: Vonhullen v. Knowles, 


12 M. & W. 602, 











Plea by vendor that he delivered an abstract, ta which the pur- 
chaser raised no objection within the stipulated time: Saath v. 
Tanner, 1 M. & G. 8O3. 

Plea by vendor that he made a good title aceording to the condi- 
tions of sale: Simmons v. Heselline, 5 C. BLN. S. 554; 28 L. J. 
C. P. 129. 


Plea by vendor that he rescinded the contract under a power con- 
tatned in the conditions of sale: Steer vy. Crowley, 14 C. B. N.S. 
337; 32 L. J.C. P.191; Vestry of Shoreditch v. Hughes, 33 L. J. 
C. BP. 319. 


Set-orF (a). 


(a) Set-off |\—Before the Statutes of Sct-off the-defendant in an action at 
law could not set off against the claim of the plaintiff debts due to him from 
moe plaintiff, although he could in some cases obtain relief in a Court of 

quity. a 

By the statute 2 Geo. IT, c. 22,8. 18, “ Where there are mutual debts be- 
tween the plaintiff and the defendant, or if either party sue or be sued na 
exccutor or administrator where there are mutual debts bet ween the testator 
or intestate and either party, one debt may be set against the other.” 
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This statute was made perpetual by the 8 Geo. IT, c. 24, which, further 
enacted (s. 5), “that mutual debts may be set against each other notwith- 
standing that such debts are deemed in law to be of a different nature, un- 
less in cases where either of the said debts shall accrue by reason of a pe- 
nalty contained in any bond or specialty where the debt intended to be set 
off shall be pleaded in bar, in which plea shall be shown how much is truly 
and justly due on either side ; and in case the plaintiff shall recover in any 
such action or suit, judgment shall be entered for no more than shall appear 
to be truly and justly due to the plaintiff after one debt being set against 
the other as aforesaid.” By r. 8, T. T. 1853, re-enacting in this respect the 
new rules of pleading of Will. IV, the defence of set-off must be specially 
pleaded. (Graham v. Partridge, 1M. & W. 395.) 

The statute applies only where the claims on both sides are liquidated 
debts or money demands which can be ascertained with certainty at the 
time of pleading. It is not applicable where the claim on either side is for 
unliquidated damages, as a claim under a guarantee for the debt of a third 
person (Morley v. Inglis, 4 Bing. N.C. 58; Williams v. Flight, 2 Dowl.* 
N.S. 11); and a claim under a contract of indemnity against actions, 
damages, and costs (Attwooll v. Attwooll, 2 E.& B.23); except so far as 
such claims are for a liquidated amount (Hutchinson v. Sydney, 10 Ex. 
438 ; Brown v. Tibbits, 11 C. B.N. 8.855; 31 L. J. C. P. 206) ; a claim for 
not accepting a bill of exchange for the price of goods sold before the credit 
for the goods is expired (Hutchinson v. Reid, 3 Camp. 329) ; the claim of an 
accommodation acceptor of a bill for an indemnity against being compelled 
to pay the bill (Hardcastle v. Netherwood, 5 B. & Ald. 93), except as to the 
amount of the bill and interest (Crampton v. Walker, 3 KE. & E. 321; 30 
L. J. Q. B. 19); a claim for damages for delaying a ship, not being de- 
murrage fixed in amount by the terms of the charterparty. (Seeger v. 
Duthie, 8C. B.N.S. 45; 29 L. J.C. P. 253 ; and see Horn v. Bensusan, 9 
C. & P. 709.) A claim against an underwriter on a policy of marine in- 
surance for a loss before adjustment is not a debt within the statute (Grant 
v. Royal Exchange Ass. Co..5 M. & 8. 439; Thomson v. Redman, 11 M. 
& W. 487; Castelliv. Boddington, 22 L.J.Q.B.5; Beckwith v. Bullen, 8 
E. & B. 683; 27 L. J. Q. B. 163); nor after adjustment, if the plaintiff 
sues upon the policy for unliquidated damages. (Luckiev. Bushby, 13 C. B. 
864.) A claim against. the master of a ship for loss or damage to goods car- 
ried cannot be set-off against freight. (Afeyer v. Dresser, 33 L. J.C. P. 289 ; 
see Dakin y. Oxley, 15 C. B. N.S. 646; 33 L. J.C. P. 115.) 

In some cases the plaintiff is entitled to frame his cause of action either 
as a breach of a special contract entitling him to claim unliquidated damages, 
or as a debt ; as where an agent entrusted with the money of his principal 
for a special purpose disposea of it contrary to his instructions, the principal 
may sue the agent in a special count for the breach of contract, or, if the 
contract is rescinded, may claim the return of the money in an indebitatus 
count. (See ante, p. 46.) If he sues in a special count for unliquidated 
dumages, a set-off is not admissible. (Thorpe v. Thorpe, 3 B. & Ad. 580.) 
If he claims the money under an indebitatus count, a set-off may be pleaded. 
(Colson v. Welsh, 1 Esp. 878; Hill v. Smith, 12 M. & W. 618.) A state- 
ment of special damage in the declaration will not exclude the set-off, pro- 
vided the cause of action sued upon substantially results in a liquidated 
debt. (Birch v. Depeyster, 4 Camp. 385 ; Crampton v. Walker, 3 KE. & K. 

21; 30 L. J. Q. B. 19; and see Groom v. West,8 A. & E.'758; Gibson 
v. Bell, 1 Bing. N. C. 743.) Where the declaration claims partly a liqui- 
dated debt and partly unliquidated damages, the defendant may sever so 
much of the plaintiffs claim as is liquidated from the rest, and plead a set- 
off as to that part. (Hardcastle v. Netherwood, 5 B. & Ald. 93 ; Crampton 
v. Walker, 3 KE. & B. 321; 30 L. J. Q. B.19; Brown v. Tibbits, 11 U. B. 
N.8.855 ; 81 LJ. C. P. 206.) 
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The debts must be mutual and in the same right. If the plaintiff sues 
for a dévt due from the defendant separately, the defendant cannot. set off 
a debt due from the plaintiff jointly with others (Arnold v. Bainbrigge, 9 
Ex. 153); but he may set off a joint and several debt of the plaintiff and 
others, as a joint and several promissory note (Owen v. Wilkinson, 6 C. B. 
N. 8. 526; 28 L. J.C. P. 8), or a joint and several bond. (Fletcher v. 
Dyche, 2 T. RK. 32.) If the plaintiff sues the defendant separately for a debt 
due jointly with others, the defendant may plead that the debt is due from 
himself jointly with others, and a set-off of debts due to them jointly from 
the plaintiff (Stackwood v. Dunn, 3 Q. B. 822); but in such case it seems 
that he could not set off a debt due from the plaintiff to himself alone. (See 
7b.) A defendant sued for a separate debt may set off a debt to which, 
though originally joint, he has become separately entitled as the survivor 
of the joint creditors (Slipper v. Stidstone, 5 T. R. 493); and a debt for 
which, though onginally joint, the plaintiff’ has become solely liable as the 
survivor of the joint debtors. (French v. Andrade, 6 T. R. 582.) 

In an action by several plaintiffs the defendant cannot, in general, set off 
a debt due from one of them. (France v. White, 1 M.& G. 731; Gordon v. 
Ellis, 2 C. B. 821; see Kinnerley v. Hossack, 2 Taunt. 170.) But where 
several plaintiffs are joined in the action under the C. L. P. Act, 1860, 8. 19 
(see ante, p. 5), it is provided bys. 20, that “upon the trial of such cause 
a defendant who has therein pleaded a set-off may obtain the benefit of his 
set-off by proving either that all the parties named as plaintiffs are indebted 
to him, notwithstanding that one or more of such plaintiffs was or were im- 
properly joined, or on proving that the plaintiff or plaintiffs who establish 
their right to maintain the cause is or are indebted to him.” 

In an action by or against a husband alone, debts in right of the wife, in 
respect of which the husband and wife must be joint parties in an action, 
cannot be set off. (Paynter v. Walker, Bull. N. P. 179 a; and see Hood v. 
Akers, 2 Kap. 594.) Where the husband has the right of suing in his own 
name or of joining that of his wife, by suing alone he would let in a set-off 
of debts due from him, and by joining his wife he would let in a set-off of 
debts due from her in her own right; but both classes of debts could not be 
set-off in the same action. (See Burrough v. Moss, 10 B. & C. 558; Field 
vy. Allen, 9 M. & W. 694, 699.) 

In an action by the plaintiff as executor, the defendant cannot set off a 
debt due to him from the plaintiff in his own right (Hutchinson v. Sturges, 
Milles, 261, 263); nor can a defendant sued as executor set off a debt due 
from the plaintiff to him personally. 

In an action by an executor for money received by the defendant to the 
use of the plaintiff as executor, and upon an account stated between them, 
the defendant cannot set off debts due to him from the testator in his life- 
tune (Teyetmeyer v. Lumley, Willes, 264, n.; Schofield v. Corbett, 11 Q. B. 
779; Watts v. Rees, 9 Ex. 696, 11 Ex. 410; 25 L. J. Ex. 30); and in an 
action against an executor for a debt due to the plaintiff from the testator, 
the defendant cannot set off a debt which accrued due to him as executor. 
(Mardall v. Thellusson, 6 FE. & B. 976; in error, reversing the judgment 
of the Q. B. in 18 Q. B. 857.) But in an action by or against an executor, 
if it appears on the pleadings that the debts sued for were due to and trom 
the testator in his lifetime, the set-off may be supported as within the 
statute; so perhaps in the case of a debt due upon an account stated with 
the executor in respect of such debt. (76.; Blakesley vy. Smallwood, 8 Q.B. 
538; and see 2 Wms. Exors. 6th ed. p. 1803.) 

The defendant cannot, at law, plead that the plaintiff sues as trustee for 
a third person, anda set-off in respect of a debt due to the defendant from 
the latter (/sberg v. Bowden, 8 Ex. 852, overruling Bottomley v. Brooke, 
and Rudge v. Birch, cited 1 T. R. 621, 622); and the defendant cannot so 
plead a set-off of a bond given by the plaintiff toa third party and assigned 
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to the defendant. (Wake v. Tinkler, 16 East, 36.) But a plea of set-off 
may be pleaded on equitable grounds in respect of a debt dué from the 
plaintiff to a trustee for the defendant (Cockrane v. Green, 9 C. B. N. 8. 
4148 ; 30 L.. J.C. P. 97); and of a debt due from the real plaintiff for whom 
the nominal plaintiff is trustee (Agra and Masterman’s Bank v. Leighton, 
L. R. 2 Ex. 56; 36 L. J. Ex. 33); and a plea of sct-off may be met by a 
replication upon equitable grounds that the plaintiff is suing as trustee for 
a third party. (Watson v. Mid-Wales Ry. Co., 36 L. J. C. P. 285; L. R. 
2 C. P.593; sce Bristowe v. Needham, 7 M.& G. 648; and see “ Hquitable 
Pleas,” ante, p. 571.) 

In an action against an incorporated company, or the public officer of a 
banking company, the defendants may set off calls due froin the plaintiff to 
the company (Moore v. Metropolitan Sewage Co., 3 Ex. 333; Milvain v. 
Mather, 5 Ex. 55), and may plead the set-off in the statutory form given 
for the count for calls. (Ante, p. 141; Moore v. Metropolitan Sewage Co., 
supra.) In an action by a company against a contributory for calls under 
a voluntary winding-up the defendant may set off a debt due to him from 
the company; but under a winding-up by the Court the right of set-off is 
regulated by the statute. (See the 25 & 26 Vict. c. 89, 8.101; Brighton 
Arcade Co, v. Dowling, L. R. 3 C. P. 175; 37 L. J.C. P. 125; Grissell’s 
case, L. R.1 Ch. Ap. 528; 35 L. Jd. C. 752; Calisher’s case, L. R. 5 Eq. 
214; 37 L.J.C. 208.) The right of set-off of an ordinary debtor of a 
company is not interfered with by a winding-up order. (Anderson’s case, L. 
R. 3 Eq. 337; 36 L. J.C. 73.) 

By the Bankrupt Law Consolidation Act, 1819, 12 & 13 Vict. c. 106, s. 
171, repeating previous enactments, it is provided, that ‘“ where there has 
been mutual credit given by the bankrupt and any other person, or where 
there are mutual debts between the bankrupt and any other person, the 
Court shall state the account between them, and one debt or demand may 
be set against another, notwithstanding any prior act of bankruptcy com- 
mutted by such bankrupt before the credit given to or the debt contracted 
by him; and what shall appear due on either side on the balance of such 
account and no more shall be claimed or paid on either side respectively ; 
and every debt or demand hereby made proveable agamst the estate of the 
bankrupt may also be set off in manner aforesaid against such estate, pro- 
vided that the person claiming the benefit of such set-off had not, when 
such credit was given, notice of an act of bankruptcy by such bankrupt 
committed.” 

Mutual credits under this section include transactions which must in 
their nature terminate in debts. (Rose v. Hart, 8 Taunt. 499; 2 Smith’s 
L. C. 6th ed. 267; per Parke, B., Forster v. Wilson, 12 M. & W. 191, 
203; cited by Cairns, L. J., Ew p. Cleland, L. R. 2 Ch. Ap. 808, 812; 
Naoroji v. Chartered Bank of India, L. R. 3 Q. B. 444.) Aclaim for not ac- 
cepting a bill of exchange in payment of goods sold, is a credit to which a 
set-off may be pleaded, as if must have terminated in a debt (Gibson v. 
Bell, 1 Bing. N.C. 754; Groom v. West, 8 A. & FE. 758); but a claim ona 
contract by the defendant to indorse a bill is not such a credit, for if the 
bill had been indorsed, the acceptor would be the debtor, and defendant 
only liable for damages en his guarantee as surety (Ruse v. Sims, 1 B. & 
Ad. 521); so in general a claim for unliquidated damages is not a credit 
within the above enactment. (Bell v. Carey, 8 C. B. 887.) A claim for a 
loss on a policy of insurance, before adjustment, is a eved?t within this sta- 
tute, though not a debt within the general Statute of Set-off. (Ante, p. 679; 
Beckwith v. Bullen, 8 E. & B. 683; 27 L. J. Q. B. 168; Lee v. Bullen, 8 
i. & B. 692 (a).) A claim for rent accruing due is a credit which may 
be set off. (Stanger v. Miller, L. R. 1 Ex. 58; 35 L. J. Ex. 49.) The de- 
fendant cannot set off debts due to him not on his own account, but as 
trustee for another. (Forster v. Wilson, 12 M. & W. 191.) 5 

a3 
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Plea of Set-off. (C. L. P. Act, 1852, Schedule B, 41.) 


That the plaintiff, at the commencement of this suit, was and still 
is indebted to the defendant in an amount equal to the plaintiff’s 
claim for money payable for [here state the cause of set-off as in a@ 
declaration} goods sold and delivered by the defendant to the plain- 
tiff, and for goods bargained and sold by the defendant to the plain- 
tiff, and for work done and materials for the same provided by the 
defendant for the plaintiff at his request, and for money lent by the 
defendant to the plaintiff, and for money paid by the defendant for 
the plaintiff at his request, and for money received by the plaintiff 
for the use of the defendant, and for interest upon money due from 
the plaintiff to the defendant and forborne at interest by the defen- 
dant to the plaintiff at his request, and for money found to be due 
from the plaintiff to the defendant on accounts stated between them, 
which amount the defendant is willing to set off against the plain- 
tiff’s claim. [Jf the set-off is pleaded to part of the claim, or to all 
ercept part, the plea must be limited accordingly : see forms, ante, 


pp. 416, 447. ] 


In an action by the assignees of a bankrupt upon a cause of action 
accruing to them ag assignees since the bankruptcy, unless it be one which 
arose out of a credit given by the bankrupt before the adjudication of 
bankruptcy and before notice of an act of bankruptey (/fulmev AMuagleston, 
3M. & W. 30; Bittleston v. Timmis, 1 C. B. 389). the defendant cannot 
set off debte due to him from the bankrupt before bankruptey. (Groom vy. 
Mealey, 2 Bing. N. C.138, Wood v. Snuth, 4 M.& W. 522.) 

Debts accruing due alter the commencement of the action are not within 
the Statute of Set-off, and cannot be pleaded in bar to the further mainte- 
nance. (Richards v. James, 2 Fix. (71; and see im Equity, law v. Ulyatt, 
31 L. J.C. 33.) The debt must continue due until the time of trial, so that 
a replication that the plainuif paid the debt since the plea of set-off is 
a good replication (£ufon v. Liftledale, 4 x. 159); but payment of the 
debt before or after the plea may be shown under the usual traverse that 
the defendant was not nor is indebted (Stockbridge vy. Sussams, 3 Q. B. 
239), or under a repheation merely taking ane. 

The defendant is not bound to avail himself of a set-off, but inay reserve 
it for a croas-action. (Laing v. Chatham, ] Camp. 252.) An equitable set- 
off may also be reserved and asserted subsequently ma Court of Equity. 
(Jenner v. Morris, 1 Drew. & 8. 218: 30.1. J.C. 461.) 

The amount of set-off proved bs the defendant is not recovered by the 
plaintiff in the action within the County Courts Acts, so that if the plain- 
tiff recovers a sum not exceeding £20 above the amount of the set-off, he 1s 
deprived of costs under that Act. (See 30 & 31 Viet. c. 142, 8. 5, substi- 
tuted for 13 & 14 Vict. ¢. 62, 6. 11; Asheroft v. Foulkes, 18 C. B. 261; 
Beard v. Perry, 2 B, & 8S. 493; 31 LJ. Q. B. ESO; overruling on this 
point Tonge v. Chadwick, & FE. & B. 950.) Tf a plaintiff sues for a claim 
exceeding £50, and a set-off is pleaded in the action reducing the claim 
below £50, which he admits, he does not thereby bring it withm the yuris- 
diction of the County Court under 19 & 20 Vict. ¢. 108, 8. 24, which applies 
only where the set-off is admitted before action brought. (Walesby v. 
Goulston, L. R. LC. P. 567; 35 L. Jd. C. P. 302 ) 

One plea of set-off may be pleaded generally to the whole claim to which 
the plea is applicable, without specifying how much is intended to apply to 
each cause of debt. (Noel v. Davis, 4M. & W. 138.) 

The form of the plea of set-off is given in the C. L. P. Act, 1852, ached. 
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Particulars of Set-off (a). 
In the ——. ° 
Between A. B., plaintiff, and #. F., defendant. 
The following are the particulars of the defendant's set-off in this 
action. [State the particulars of set-off in the same manner as par- 
ticulars of demand: see ante, p. 55. ] 
Dated the day of j 
ours, etc., 
G. H. defendant’s attorney [or agent]. 
To Mr. C. D. plaintiff's attorney or agent. 








Statement of a Set-off upon a Bill of Exchange accepted by the 


Plaintiff. 


Upon a bill of exchange, dated the day of ——, a.D. ; 
and overdue before this suit, drawn by the defendant upon and 
accepted by the plaintiff, whereby the defendant required the plain- 
tiff to pay to the defendant £ months after date. 

















Statement of a Sct-off on a Bill of Exchange indorsed by the 
Plaintiff to the Defendant. 


Upon a bill of exchange, dated the day of , A.D. , and 
overdue before this suit, drawn by the plaintiff upon J. K., whereby 
the plaintiff requested the said J. A. to pay to the plaintiff or his 
order £ months after date, which said bill of exchange 
was indorsed by the plaintiff to [Z. AZ. and by the said Z. A. to] 
the defendant, and was duly presented for payment and was dis- 
honoured, whereof the plaintiff had due notice. 

















B. 41, supra. By s. 75 of that Act, the plea is to be taken distributively, 
and each party is entitled to a verdict and costs in respect of the portion 
on which he succeeds. (See ante, p. 138.) 

As to the equitable jurisdiction of the Court to set off cross-judgments 
and claims for costs between the same parties, see 1 Chit. Pr. 12th ed. 

. 723. 

Interest must be claimed in the plea of set-off as a debt; it cannot be 
given in the form of damages. 


(a) Particulars of Set-off.}—By r. 19, H. T. 1853, “with every plea of 
set-off containing claims of a similar nature as those in respect of which a 
plaintiff is required to deliver or file particulars, the defendant shall in like 
manner deliver particulars of his set-off. And if any plea of set-off shall 
be delivered without such particulars, and a judge shall afterwards order a 
delivery of particulars, the defendant shall not be allowed any costs in respect 
of any summons for the purpose of obtaining such order or of the particu- 
lars he may afterwards deliver.” (See ‘‘ Particulars of Demand,” ante, 
p. 55.) This is the only consequence of not delivering particulars with 
the plea. A judge’s order for particulars gencrally provides that, m default 
of delivering the particulars as required by the order, the defendant shall 
not be allowed to give evidence of the set-oif at the trial. (2 Chit. Pr. 12th 
ed. 1463; Chit. Forms, 10th ed. 842.) 
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Statement of a Set-off on a Promissory Note made by the Plaintiff. 


Upon a promissory note, dated the day of ——, a.D. ——, and 
overdue before this suit, made by the plaintiff, whereby he promised 
to pay the defendant £—— months after date. 








Statement of a Set-off on a Promissory Note indorsed by the 
Plaintiff to the Defendant. 


Upon a promissory note. dated the day of ——, A.D. ; 
and overdue before this suit, made by J. A., whereby he promised 
to pay to the plaintiff or order £ months after date, and 
which said promissory note was indorsed by the plaintiff to [Z. AZ. 
and by the said Z. M. to} the defendant, and was duly presented 
for payment and was dishonoured, whercof the plaintiff had due 
notice. 














Statement of a Set-off on a Bond (a). 


Upon a bond of the plaintiff. bearing date the day of : 
A.D. . whereby he became bound to the defendant in the sum 
of £ to be paid by the plaintiff to the defendant, subject to 
a condition for the payment of £—— at a time which had elapsed 
before this suit Saceurding to the condition of the band); and upon 
which bond there was at the commencement of this suit and still is 
£—— due from the plaintiff to the detendant. 














Statement of a Set-off on a Covenant. 











Upon a deed bearing date the day of , A.D. ; 
whereby the plaintiff covenanted with the defendant to pay to the 
defendant £ ona day which had elapsed before this suit, with 
interest for the same in the meantime at the rate of £ per cent. 
per annum. 








Statement of a Set-off upon a Judgment (b). 


Upon a judgment recovered by the defendant, on the -—— day of 
—, A.D. ——, in the Court of , at Westminster, against the 





fa) In pleading a set-off, either against or in respect of debts accruing by 
reason of a penalty conteined in a bond, it is necessary, in accordance with 
the statute (cited ante, p. 679) to show how much is truly and justly due, 
either as being pleaded to or as bey set off; and such averment ts material 
and traversable. (Symmons y. Kaos, 3 TOR. 65; Grimwood vy Barrit, 6 T. 
R. 460.) A aet-off cannot be pleaded to a bond which is not conditioned 
to secure a liquidated demand, as a bond to indemnify generally. (Altwooll 
v. Affwooll, 2B. & B. 23, ante, p. 679.) 

(4) A set-offain respect of a judgment debt is not available after the 
debtor has been taken in exeeution upon the judgment. (Taylor v. Waters, 
3M. &5.103; see ante, p. 622; Thompson v. Parish, 5 C. B. N.S. 685.) 
Aa to the equitable jurisdiction of the Court to sct-off cross judgments and 
claims for costs, see Thompson v. Parish, supra; 1 Chit. Pr. 12th ed. 723. 
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plaintiff for £——, together with £—— for the plaintiff’s costs of 
suit, which said judgment still remains in force and unsatjsfied. 

Keplication that the defendant took the plaintiff in execution upon 
the judgment: Jaques v. Withy, 1 T. R. 557; Taylor v. Waters, 
5M. & 8. 103; see ante, p. 622. 

Plea of set-off upon a judgment recovered in the County Court : 
Stanton v. Styles, 5 Ex. 578. [The plea must show that the County 
Court had jurisdiction in the matter. 1b. See plea of judgment re- 
covered in the County Court, ante, p. 626.] 


Statement of a Set-off for Liquidated Damages under a Covenant or 
Agreement. 


For liquidated damages due from the plaintiff to the defendant, 
under articles of agreement [or an agreement], dated the day 
of ——, a.D. , and made by and between the plaintiff and the 
defendant, whereby the plaintiff covenanted with [or for a good and 
sufficient consideration agreed with or promised] the defendant to 
pay him such liquidated damages on the happening of certain events, 
which happened before this suit. 








A fuller Statement of a Set-off for Liquidated Damages, for not com- 
pleting a Building Contract by a certain Day. 


For liquidated damages due from the plaintiff to the defendant 
under an agreement made by and between them, whereby it was 
agreed that, in consideration of a certain sum of money to be paid 
at the defendant to the plaintiff, the plaintiff should build and com- 
plete certain buildings for the defendant as therein mentioned on 
or before the day of , AD. , and that if the plaintiff 
should not so complete the same as aforesaid on or before that day, 
he should forfeit and pay to the defendant as liquidated damages 
£ for each day after the said day of , AD. —, 
during which the said buildings should not be so completed as afore- 
said; and the plaintiff did not complete the said buildings as afore- 
said on or before the said day of or for —— days after- 
wards, which period elapsed before this suit, and thereby divers sums 
of £ , amounting to £ at the commencement of this suit, 
were and still are due from the plaintiff to the defendant, as such 
liquidated damages as aforesaid, under the said agreement. 

Like pleas: Fletcher v. Duche, 2 T. RB. 32; Holme v. Guppy, 3 
M. & W. 887; Macintosh v. Midland Counties Ry. Co. 14M. & W. 
548; Russell vy. Viscount Sa Da Bandeira, 13 C. B. N.S. 149; 32 
L. J.C. P. 68. 

A like plea, making allowance for the time required for extra 
work under the contract: Leaqge v. Harlock, 12 Q. B. 1015. 

Plea that hy the terms of the agreement the penalties for non-com- 

letion were to be paid out of the price: Thornhill v. Neats, 8 C. B. 

.S. 831. 

Plea of a set-off of a debt due under a special agreement: Pelly 
v. Sidney, 5 C. B. N.S. 679; 28 L. J.C. P. 182. 
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Plea of Set-off to an Action on a Bond. (See ante, p. 684 (a).) 


That the said bond was and is subject to a condition thereunder 
written, to make void the same upon payment by the defendant to the 
plaintiff on the day of , A.D. , of £ , with interest 
for the same in the meantime at £ per cent. per annum, and at 
the commencement of this suit there was and still is £ due 
from the defendant to the plaintiff upon the said bond; and the 
plaintiff at the commencement of this suit was and still is indebted 
to the defendant in an amount equal to the plaintiff's claim in respect 
of the said £ , for [here stale the cause of set-off as in a declara- 
tion}, which amount the defendant is willling to set ofl’ against the 
plaintiff's claim in respect of the said £——. 

A like plea: Lee v. Lester, 7 C. B. 1008; and see Collins v. Col- 
lins, 2 Burr. 820. 

Replication that more was due under the bond than the sum alleged : 
Symmons v. Knox, 3'T. R. 65; Grimwood v. Barrit, 6 T. R. 460. 























Plea, to. an Action by an Executor for Debts due to the Testator in 
his Lifetime, of a Set-off of Debts due from the Testator in his 
Lifetime to the Defendant (a). 


That the said C. D. at the time of his death was indchted to the 
defendant in an amount equal to the plaintiff's claim for ; here state 
the causes of ae as ina declaration against an executor on causes 
of action acerned against the testator in his lifetime, ante. p. 154], 
which said amount at the commencement of this suit was and still 
is due from the plaintiff as executor as aforesaid to the defendant ; 
and the defendant is willing to set off the said amount against the 
plaintiff's claim. 


Plea, to an Action against an E:xrecutor for Dehts due from the Tes- 
tator in his Lifetime, of a Set-off of Debts due to the Testator in 
his Lifetime (b). 


That the plaintiff at the time of the death of the said G. H. was 
indebted to the said G. AZ. in an amount equal to the plaintiffs claim 
for [here state the causes of set-off as in a declaration by an erecutor 
on causes of action accrued to the deceased, ante, p. 152", which said 
amount at the commencement of this suit was and still is due trom 
the plaintiff to the defendant as executor as aforesaid ; and the de- 
fendant as executor as aforesaid is willing to set off the said amount 
against the plaintiff's claim. 


(a) See ante, p. 680. If the declaration claims debts which accrued 
due to the plaintiff as executor after the testator’s death as well as debts 
due to the testator in his lifetime, the plea must be limited to the latter ; 
and if the declaration is ambiguous in this respect, the plea should begin 
by alleging that the debts accrued due to the testator in his lifetime. 

(0) See ante, p. 680. As this plea can be pleaded only to debts due 
from the testator in his lifetime, it must be limited if necessury. 
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Plea, to an Action by the Assignees of a Bankrupt for Debts due to 
the Bankrupt, of a Set-off of Debts due from the Bankrupt before 
Bankruptcy (a). 

That the said FE. F. at the time of his bankruptcy was indebted 
to the defendant in an amount equal to the aaa al claim for 
[here state the debts or credits to be set off], which said amount at the 
commencement of this suit was and still is due to the defendant ; 
and the defendant is willing to set off the said amount against the 
plaintiff's claim. 





Plea, to an Action by the Assignees of a Bankrupt for Debts due to 
the Bankrupt, of a Set-off of Debts due from the Bankrupt after 
the Act of Bankruptcy without notice. (See the Bankrupt Law 
Consolidation Act, 1849, s. 171; ante, p. 681.) 


That the said #. F., at the time of the adjudication of bankruptcy 
a ietan him, was indebted to the defendant in an amount equal to the 
plaintiff's claim for [here state the debts or credits to be set-off} ; 
and the defendant had not when he gave credit to the said E. #. in 
respect of the said amount or any part thereof notice of any prior 
act of bankruptcy committed by the said E. F., and the said amount 
at the commencement of this suit was and still is due to the defen- 
dant ; and the defendant is willing to set off the said amount against 
the plaintiff’s claim. 





A like plea of set-off of a credit given to the bankrupt by discount- 
ing a bill of exchange for him: Alsager v. Currie, 11 M. & W. 14. 

Pleas of' set-off of credits given by accepting or indorsing bills for 
the accommodation of the bankrupt : Hulme v. Muggleston, 3M. & 
W. 30; Bittleston v. Timmis, 1 C. B. 389. 


Plea to a count by the assignees of a bankrupt for money received 
to their use as assignees, that the money was received by reason of a 
credit given hy the bankrupt, ete., and a set-off: Hulme v. Muggle- 
ston, 3M. & W. 30; Bittleston v. Timmis, 1 C. B. 389. 

Plea of’ set-off to a count by the assignees of a hankrupt for not 
accepting a bill in payment of goods sold by the bankrupt : Gibson v. 
Bell, 1 Bing. N. C. 754; Groom v. West, 8 A. & E. 758. 


(a) This and the next form are in general applicable only to claims by 
the assignees in respect of causes of action accrued to the bankrupt before 
the bankruptcy, and cannot be pleaded to claims by the assignees in respect 
of causes of action accrued to them since the bankruptcy. (Groom v. Mealey, 
2 Bing. N. C. 138; Wood v. Smith, 4M. & W. 522; ante, p. 682.) But 
where the assignees sue for money had and received by the defendant for 
their use as ussiguees since the bankruptcy, if the defendant can show by his 
plea that it was so received in consequence of credit previously given to 
him by the bankrupt, a set-off of a mutual credit or debt before the bank- 
ruptcy may be pleaded to it under the provisions of the Bankrupt Law 
Consolidation Act, 1849, 8.171. (Hulme v. Muggleston, 3 M. & W. 30; 
Bittleston v. Timmis, 1 C. B. 389; where sce pleas stating that the money 
received was the proceeds of bills delivered by the bankrupt to the defen- 
dant for the purpose of receiving the amounts for the use of the bankrupt ; 
and see Naoroji v. Chartered Bank of India, L. KR. 3 C. P. 444.) 
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Plea to an action by the trustee of a Scotch bankrupt, of mutual 
credit under the Scotch bankrupt law: Macfarlane v. Norris, 2 B. 
& S. 783; 31 L. J. Q. B. 245. 


Plea of set-off by a contributory sued for calls on the winding-up 
of a company under the Joint-Stock Companies Acts: Garnett Gold 
Mining Co. v. Sutton, 3 B. & S. 321; 32 L. J. Q. B. 47; under the 
21 f° 22 Vict. c. 60, s. 17 (repealed): Brighton Arcade Co. v. Dowling, 
L.R.3C. P.175; see Grissell’s case, L. R. 1 Ch. Ap. 528; 35 LJ 
C. 752 ; and see ante, p. 681. 


Plea, in an Action for Goods suld, that they were sold hy the Plain- 
‘Agent, and a Set-off against the Agent (a). 


That the said goods were sold and delivered to the defendant by 
J. K., then being the agent of the plaintiff in that behalf, and en- 
trusted by the plaintiff with the possession of the said guods as 
apparent owner thereof; and the said J. A. sold and delivered the 
said goods as aforesaid in his own name and as his own goods with 
the consent of the plaintiff; and at the time of the said sale and: 
delivery of the said goods the defendant believed the said J. A. to be 
the owner of the said goods and did not know that the plaintiff was 
the owner of the said goods or any of them, or was interested there- 
in, or in the said sale thereof, or that the said J. A. was an agent 
in that behalf; and before the defendant knew that the plaintiff was 
the owner of the said goods or any of them. or interested therein, 
or that the said J. A. was an agent in the sale thereof, the said J. A. 
became, and at the commencement of this suit was and still is in- 
debted to the defendant in an amount equal to the plaintiff’s claim 


(az) If an agent entrusted with the possession of goods for the purpose of 
sale sells them in his own name as owner and the principal sues the buyer for 
the price, the buyer is entitled in such action to set off debts of the agent, 
provided he dealt with him as principal m the transaction and had no 
notice of his being an agent. (George v. Clagett, 7 T. R. 359; 2 Smith's 
L. C. 6th ed. 113.) The right to set off debts of the agent does not extend 
to the case where the buyer knew him to be dealing as an agent, though he 
did not know who his principal was. (Semenza v. Brinsley, 18 C. B. N.S. 
467; 34L. J.C. P. 161; Fish v. Kempton, 7 C. B. 687; and see Ferrand 
v. Bischoffsheim, 4 C. B. N.S.710; 27 L. J.C. P. 302.) If the buyer had 
the means of knowing him to be dealing as an agent, and negligently 
omitted to inform himeclf, it would be equivalent to knowledge, and would 
deprive him of the set-off (Baring v. Corrie, 2 B. & Ald. 137); and if the 
buyer deals through an agent, the knowledge of his agent that the apparent 
seller is an agent 1s equivalent to knowledge of that fact in the buyer and 
disentitles him to the set-off. (Dresser v. Norwood, 14 C. B. N. 8. 574; 
17 Ib. 466; 32 L. J.C. P. 201 ; 34 Ib. 48.) The set-off has been allowed 
upon a sale from a factor who was selling m his own name under a right to 
do so to repay himrelf advances. ( Warner v. M‘Kay, 1 M. & W. 591.) 

In an action by the agent in his own name, under such circumstances, 
the defendant cannot set off a debt of the principal (Jsberg v. Bowden, 8 
Ex. 852) ; but might avail himself of it in an quite plea upon the ground 
that the plaintiff is suing as trustee only, if such be the case. (See ‘‘ Zqus- 
table Pleas,” ante, p. 671.) - 
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for [here state the cause of set-off against J. K.], which amount the 
defendant is willing to set off against the plaintiff's claim.» 

A like plea: Purchell v. Salter, 1 Q. B. 197; and see Semenza v. 
Brinsley, 18 C. B. N.S. 467; 34 L. J. C. P. 161. 


Plea to a count for money received that it was the proceeds of goods 
sold by the defendant as an auctioneer at the order of plaintiff's 
partner, who acted in that behalf as sole owner, and a set-off against 
him: Gordon v. Ellis, 2 C. B. 821. 


Plea that the Debt was a joint Debt of the Defendant and another 
person, and u Set-off of Debts due to them from the Plaintiff. 
(See ante, p. 680.) 


That the alleged debts were contracted by the defendant and J. 
K. jointly and not by the defendant alone, and the plaintiff at the 
commencement of this suit was and still is indebted to the defen- 
dant and the said J. K. in an amount equal to the plaintiff’s claim 
for [here state the cause of set-off as in a declaration, showing that it 
accrued to the defendant and J. K. jointly, see furm ante, p. 230] ; 
which amount the defendant and the said J. X. are willing to set 
off against the plaintiff’s claim. 

A like plea: Stackwood vy. Dunn, 3 Q. B. 822. 


Plea of set-off of cross demands upon an account stated by agree- 
ment, and payment of the balance: see ‘‘ Payment,’’ ante, p. 662. 


Pleas of set-off upon equitable grounds: see “‘ Equitable Pleas, 
ante, p. 573. 


Replication traversing the Set-off (a). 
That he was not nor is indebted as alleged. 


(a) This form of traverse is sometimes adopted in practice ; but it is 
sufficient and more usual for the plaintiff to take issue on the plea. The 
latter mode of replying, has the advantage of preserving the issues in the 
same order as the pleas. (See ante, p. 454.) Either form will be applicable 
although the plea ineludes claims on bills, or notes, as the r. 7,T.T. 1853, ante, 
p- 520, does not apply to replications ; but where a plea of set-off is founded 
on matter of record or specialty the only proper forms of traverse are nul 
tiel record in the former case (Solomons v. Lyon, 1 Kast, 369), and non est 
factum in the latter (Afi/vain vy. Mather, 5 Ex. 55). The plaintiff may reply 
to a plea of set-off on a bond that a larger sum is due than that alleged in 
the plea. (See anfe, p. 686.) 

As a set-off must be existing at the time of action brought (Richards v. 
James, 2 Ex. 471), and continuing up to the time of trial (Hyton v. Little- 
dale, 4 Ex. 159), and as r. 8, T. T. 1853, does not apply to replications, any 
answer to the plea wluch shows that the debt never did or does not at the 
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Replication traversing the Set-off against an Executor. 


That the said C. D. was not at the time of his death indebted 
to the defendant as alleged. 


Replication admitting the whole Set-off and entering a Nolle 
Prosequt (a). 


The plaintiff, as to the defendant's plea, admits that he was 
and still is indebted to the defendant in an amount equal to the 
claim therein pleaded to as in that plea alleged ; and he is willing to 
set-off the aad amount against so much of the plaintiff's claim as is 
therein pleaded to, and therefore will not further prosecute his suit 
in respect of so much of his said claim as the said plea is 
pleaded to. 
A like replication: Goodee v. Goldsmith, 2M. & W. 202. 








Replication admitting Part of the Set-off and entering a Nolle 
Prosequi to that Amount, and traversing the Residue (6). 


That as to £ ——, parcel of the money sought to be set off in the 
said plea, the plaintiff admits that he was and still is indebted to 
the defendant in that amount as alleged; and the plaintiff is will- 
ing to set off the said £—— against an equal sum of £——, parcel 


time of the trial continue to exist is admissible under the above traverse 
or under the joinder of issue ; thus illegality or fraud may he proved under 
it; or the plaintiff may show that the debts are not mutual, as that the 
alleged set-off was due from himself jomtly with another, and not from him- 
self alone. (Arnold v. Buinbrigge, 9 Ex. 153.) Payment at any time before 
trial may be given in evidence under the issue; but where the plaintiff re- 
plied that he never was indebted, instead of that he teas not nor is indebted 
as alleged, it was held that he was precluded by the form of his plea from 
proving payment. (Brown v. Daubeny, 4 Dowl. °85; Harrey v. Hofman, 2 
Dowl. N.S. 683 ; Stockbridge v. Sussams, 3 Q.B. 239; Miller v. Atlee, 3 
Ex. 799.) Payment by third party for the plamtiff without his authority, 
but ratified by him at the trial, is an answer to the plea. (Simpson v. Egging- 
ton, 10 Ex. 845.) 

Answers to the set-off which admit the existence of the debt but show 
the remedy to be barred, as the Statute of Limitations, or the bankruptcy 
or insolvency of the plaintiff, must be specially replied. (Chapple y. Durston, 
1C.&J.1; Ford v. Durnford, 8 Q. B. 583.) 

(a) If the plaintiff cannot deny the set-off, or some part of it, it will be 
inexpedient to raise an issue on which he must be defeated. He may 
avoid this by amending his particulars of demand and giving credit for so 
much of the set-off as he admits (which he will be allowed to do on such 
terms as a judge may think reasonable), or he may, in his replication, 
admit the set-off wholly or in part in one of the forms given above. 
(Amor v. Cuthbert, 1 Dow]. N.S. 160; 3 M. & G.1; Goodee v. Goldsmith, 
2M. & W. 202.) The effect of the no/le prosequi will be to give the defendant 
the costs of any other pleas pleaded to the abandoned cause of action. (Ib. ; 
Williams v. Sharwood, 8 Bing. N.C. 331; see 2 Chit. Pract. 12th ed. 1515.) 

(5) If part of the set-off is admitted, it is advisable to amend the particu- 
lars of demand, or to make the admission on the record, in order to avoid 
the costs of the defendant’s proof (see the preceding note). 
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of the plaintiff’s claim to which the said plea is pleaded, and therefore 
will not further prosecute his suit in respect of the safd £—, 
parcel of the plaintiff’s claim ; and the plaintiff, as to the residue of 
the said plea, says that he was not nor is he indebted as therein 
alleged [or takes or joins issue thereon]. 

A like replication : Amor v. Cuthbert, 1 Dowl. N. 8S. 160; 3 M. 
& G.1; and see Chit. Forms, 10th ed. 118. 


Replication of the Statute of Limitations to a Plea of Set-off. 
(C.L. P. Act, 1852, Sched. B. 52 (a).) 


That the alleged set-off did not [nor did any part thereof ] accrue 
within six years before this suit. 

Replication of the statute to part of the claim of set-off: see Mead 
v. Bashford, 5 Ex. 336. [The ahove general replication of the sta- 


tute seems to be sufficient : see Fairthorne v. Donald, 13 M. & W. 
434, 426.1] 


Replications, to pleas of set-off, of the discharge of the plaintiff 
under the Bankruptcy or Insolvency Acts may be framed from the 
forms, ante, p. 505: see Francis v. Dodsworth, 4 C. B. 202. [This 
answer to the set-off must be replied specially: Ford v. Dornford, 8 
Q. B. 583.] 

Replications, to pleas of set-off, of the bankruptcy or insolvency of 
the defendant, and the vesting of the causes of set-off in his assignees, 


may be framed from the forms, ante, p.507: see Wickens v. Goatly, 
11 C. B. 666. 


Sprzitvovus Liquors. See ante, p. 600. 


Srocx-JossBina (8). 





Pleas under the Stock-Jobbing Act, 7 Geo. I, c. 8. 


Plea, to an action for work done, that the work was done by the 
plaintiff as a broker in transacting stock-jobbing contracts for the 





ee 


(a) The Statute of Limitations must be replied specially to a plea of set- 
off, and cannot be relied on under a replication taking issue. (Chapple v. 
Durston, 1 C. & J. 1.) The set-off must have been barred before the com- 
mencement of the suit, in order to support a replication of the statute. 
(Walker v. Clements, 15 Q. B. 1046.) 


(b) By the 7 Geo. IT, c. 8, 8.1, repealed by 23 Vict. c. 28, it was enacted 
“that all contracts and agreements whatsoever upon which any premium or 
consideration in the nature of a premium shall be given or paid for liberty 
to put upon or to deliver, receive, accept or refuse any public or joint-stock 
or other public securities whatsoever, or any part, share or interest therein, 
and also all hr and contracts in the nature of wagers, and all contracts 
in the nature of putts and refusals relating to the then present or future 
price or value of any such stock or securities as aforesaid, shall be void; and 


692 Pleas, ete., in Actions on Contracts. 


defendants: Wells v. Porter, 2 Bing. N.C. 722; Oakley v. Rigby, 
2 Bing. N.C. 732; Elsworth v. Cole, 2 M. & W. 31. 

Plea, to an action on a bill, that 1t was given asa security for 
differences on a stock-jobbing contract : Rubson v. Fallows, 3 Bing. 

. C. 392; Slegg v. Phillips. 4 A. & E. 852. 

Plea to an action for money paid, that it was paid for differences 
on stock-jobbing contracts: Mortimer v. Gell, 4 C. B. 543. 


Plea, in an action by the assignees of a bankrupt for money re- 
ceived, that the money was collected and received by the defendant on 
behalf of the bankrupt in payment of stock-jobbing contracts under 
achich it became due to the hankrupt ; and that by the rules of the 
Stock Exchange, upon the bankruptcy, such money became distri- 
butable amongst the creditors of the bankrupt on Stock Exchange 
transuctiuns: Nicholson vy. Gooch, 5 E. & B. 999; 25 L. J. Q. B. 
137. 


SUBSTITCTED AGREEMEXT. 





See ‘“' Rescission of Contract,” ante, p. 673. 


Scnpay TRraDING. 





Pleas that the contract was made upon a Sunday: under 29 Car. 
IT, ¢. 7,81; Norton v. Powell, 4 M. & G. 42; Peate v. Dicken. 1 
C. M. & R. 422; Simpson v. Nicholls, 3 M.& W. 20. [As to the 


all premiums, sum or sums of money whatsoever, which shall be given, re- 
ceived, paid or delivered, upon all such contracts or agreements, or upon 
any such wagers or contracts in the nature of wager as aforesaid, shall be 
restored and repaid to the person or persona who shall give, pay or deliver 
the same, who shall be at hbherty within six months from and after the 
making such contract or agreement or laying any such wager to sue for and 
recover the same from the person or persons to whom the same is or shall 
be paid and delivered, with double costs of suit, by action of debt founded 
on this Act; and it shall be sufficient therein for the plaintiff to allege that 
the defendant is indebted to the plaintuY or hus received to the plantiff’s 
use the money or premium ao paid or received, whereby the plaintiff's ac- 
tion accrued to him according to the forin of this statute, withuut setting 
forth the special matter.” 

This enactment did not apply to foreign stock (Wells v. Porter, 2 Bing. 
N.C. 722; Oakley v. Rigby, 2 Bing. N.C. 732; Elsmcorth v. Cole, 2M.& 
W. 31); nor to railway shares. (Mewitt v. Price, 4M. & G. 355.) 

Money paid by dhe plaintiff at the defendant's request on account of 8 
Btock-jobbing contract within the above Act cannot be recovered. (Mortimer 
v. Gell,4C. B. 543; and see per Parke, B., Pidgeon v. Burslem, 3 Ex. 465, 
471.) 80 money lent for the express purpose of settling losses on stock- 
jobbing transactions cannot be recovered back. (Cannan v. Bryce, 3 B. & 
Ald.179.) The defence must be specially pleaded. 
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construction of the above statute and the decisions wpon it, see Chitty 
on Contracts, 8th ed. 391; Chitty’s Statutes, “ Sunday.”] « 


TENDER (a). 


(a) Tender.|—The defence of tender consists in the defendant having 
been always ready and willing to pay the debt and having tendered it before 
action to the plaintiff, who refused to accept it. It is a performance of 
the contract on the part of the defendant so far as he could perform it, 
and was not prevented by the plaintiff’s refusal. 

If the debt be payable on a certain day, as by a bond conditioned to pay 
a sum of money on a particular day, or by the acceptance of a bill, or the 
making of a promissory note, the debtor is bound to tender on the precise 
day, and cannot plead a tender made post diem. (2 Wms. Saund. 48 8, (i) ; 
Hume v, Peploe,8 East, 168; Poole v. Tumbridge, 2 M.& W. 223; Diron 
v. Clark, 5 C. B. 365, 379; Dobie v. Larkan, 10 Ex. 776.) The drawer or 
indorser of a bill may, perhaps, tender the amount within a reasonable time 
after notice of dishonour, provided he does so before action. (Walker v. 
Barnes, 5 Taunt. 240; but see Siggers v. Lewis, 1 C. M. & R.370; Byles 
on Bills, ¥Yth ed. 399.) Where a bill or note is payable on demand, a tender 
of the amount of the note with interest may be made at any time before 
action. (Norton v. Ellam, 2 M.& W.461, 463.) The statute 4 & 5 Anne, 
c. 16, s. 12, which gives the plea of payment post diem to actions on money 
bonds, does not entitle the obligor to make or plead a tender post diem. (2 
Wms. Saund. 48 4, (i); see “ Bonds,” ante, p. 544.) 

Where it does not appear that the debt is payable on a particular day, 
as on the clnim in an indebitatus count, the precedents warrant a plea of 
the defendant’s continual rendiness and willingness to pay, and of an actual 
tender and refusal before action ; and if the plaintiff relies on the debt being 
payable on a particular day and the tender not being made in time, he must 
reply such facts specially. (Smith v. Manners, 5 C. B. N.S. 632; 28 L. J. 
C. P. 220; see Avayton v. Kington, 11 M. & W. 233.) 

Tender of a smaller sum cannot be made in respect of a single entire 
debt of a larger amount, the creditor not being bound to accept less than 
his whole demand i Diroan v. Clark, 5 C. B. 365); and the debtor is not 
entitled to apply a set-off in reduction of the amount due, so as to make a 
tender of the residue sutticient. (Searles v. Sadqrove, 5 E. & B. 639 ; 25 
L. J. Q. B. 12: Phillpotts vy. Clifton, 10 W. R. Ex. 135.) Consequently a 
plea of tender pleaded te part of an entire cause of action is bad in sub- 
stance, if the objection appears on the record. Where the declaration is 
general and is not framed ona single entire cause of action, as in the in- 
debitatus counts, a plea of tender as to part may be pleaded, as the tender 
night have been made in respect of a single entire cause of action (Jones 
v. Owen, 5 A. & BE. 222; Hesketh v. Fawcett, 11 M. & W. 356); and a 
plea of tender may be pleaded to part of the claim under several indebitatus 
counts, and will be applied according to the evidence. (dtebinson v. Ward, 
8 Q. B. 920.) In such cases the plaintiff may reply that the sum tendered 
was in respect of a larger sum due on a single entire cause of action. (Hes- 
keth v. Fawcett, supra; Diron v. Clark, 5 C. B. 365; Searles v. Sadgrove, 
5 E. & B.639,; 25 L.J.Q. B. 15.) It is not sufficient for such replication 
to show that the sum tendered was part of a larger amount due, without 
showing that it was due in respect of a single entire cause of action. (Hes- 
keth vy. Fawcett, supra; Brandon v. Newington, 3 Q. B.915.) Ifa sum is 
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Plea of Tender. 


That Le always was and still is ready and willing to pay to the 
plaintiff the said £——, and before action [or if the debt was pay- 
able on a day certain, on the said day of . A.D. e 
tendered and offered to the plaintiff to pay him the same, and the 
plaintiff refused to accept it; and the defendant now brings the said 
£ into Court ready to be pac to the plaintiff. [Jf the plea is 
pleaded to part only of the declaration, it must be limited according 
to one of the forms, ante, pp. 446, 447. Any other pleas must then 














tendered in payment of several debts, without appropriation, and it is not 
sufficient to cover all, it is not a good tender of any one of the debts. (Har- 
dingham vy. Allen, 5 C. B. 793.) If a demand is made by the creditor's 
attorney for payment of a debt payable on demand, a tender may be made 
of the debt alone, without the costs of the attorney’s letter. (Atrton v. 
Braithwaite, 1 M. & W. 310; see Caine v. Coulton, 1 H.& C. 764; 32 L. 
J. Ex. 97.) 

Tender to or by one of several joint creditors or joint debtors is a valid 
tender. (See “ Payment,” ante, p. 662; Douglas v. Patrick, 3 T. R. 683.) 
Tender may be effectually made to any one authorized to receive payment 
of the debt. (Goodland v. Blewith, 1 Camp. 477 ; Kirton v. Braithwaite, 
1M. & W. 310.) And it may be made by an agent of the debtor. (Read 
v. Goldring, 2 M. & S. 86.) 

Tender cannot be pleaded to a claim for unliquidated damages. (Dearle 
v. Barrett, 2 A. & E. 82.) It is admissible, by statute, in some actions to 
recover damages for wrongs. (See post, Chap. VI, “ Zender.’’) 

The plea of tender must be uccompanied by a payment of the amount 
into court, which is also stated in the plea. Without such payment into 
court the plaintiff might sign judgment for the amount to which the tender 
is pleaded. (Chapman vy. Hicks, 2 C. & M. 633.) The plea carries with it 
all the effects of a plea of payment into court as an admission on the re- 
cord. (See “ Payment into Court,” ante, p. 666.) The defendant will not 
be allowed to plead tender together with any other plea to the same 
part of the declaration. (Maclellan v. Howard, 4 T. R. 194; Orgill v. 
Kemshead, 4 Taunt. 459; Dobie v. Larkan, 10 Ex. 776; and see “ Pay- 
ment into Court,” ante, p. 666.) A plea of tender as to part may be pleaded, 
together with other pleas to other parts of the declaration, without leave. 
(C. L. P. Act, 1852, 8.84; ante, p. 442.) It is an issuable plea. (Noone 
v. Smith, 1 H. Bl. 369; ante, p. 441.) 

If the defendant is succeasful on the issue raised on the plea of tender, 
he is entitled to judgment for the costs of the action, notwithstanding the 
payment into court (Deron vy. Clarke, 5 C. B. 365, 377) ; but if there is any 
doubt as to the sufficiency or proof of the tender, it is safer to plead pay- 
ment into Court, because if the defendant fails on the issue raised on a plea 
of tender he hus to pay all the costs of the action, whereas under the plea 
of payment into Court he only pays the costs up to the time of the money 
being taken out of Court, unless the plaintiff recovers a larger sum (r. 12, 
H. T. 1853). 

The plaintiff may take the money out of Court whether he confesses or 
denies the plea of tender. (Le Grew v. Cooke, 1 B. & P. 333.) The sum 
taken out of Court under a plea of tender is held not to be recovered in the 
action, so that af the plaintiff recovers a sum not exceeding £20 besides the 
sum so taken out, he is not entitled to have his costs taxed on the higher 
scale. (James v. Vane, 2 E. & E. 883; 29 L.J.Q. KB. 169; overruling Cooch 
v. Malthy, 23 L.J.Q,. B. 305; and see Dixon v. Walker, 7M. & W. 214; 
Chumbers v. Wiles, 24 L.J.Q. B. 267; Beard v. Perry, 2 B. & 8. 493; 31 
L. ne » B.30; Parr v. Lillicrap, 1 H.& C.615; 32 L. J. Ex. 150; ante, 
p- 667. 
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be limited to the residue of the claim in the same manner as where 
money is paid into court to part. See ante, p. 667.] 


Replication traversing the Tender (a). 


That the defendant did not tender and offer to pay to the plaintiff 
the said £—— as alleged. 


Replication that a larger Sum was Due in respect of an entire Cause 
of Action. 


That at the time of the alleged tender a larger sum than the said 
£ was due from the defendant to the plaintiff as one entire sum 
and on one entire contract, being [parcel of] the money claimed in 
the declaration and in respect of which the defendant made the 
alleged tender. 

Like replications : Dixon v. Clark, 5 C. B. 366; Searles v. Sad- 
ore, 5 HK. & B. 639; 25 L. J. Q. B. 15; Holden v. Ballantyne, 29 

.J.Q. B. 148. 





Truck Act. See “ Illegality,” ante, p. 602. 


Wacer. See “ Gaming,” ante, p. 588. 


WalveER. 





See “ Bills of Exchange,” ante, p. 534; ‘‘ Rescission of 
Contract,” ante, p. 673. 


(a) The plaintiff might also traverse the continual readiness and willing- 
ness of the defendant to pay. A replication taking issue on the plea would 
put in issue both the readiness and willingness, and also the tender. It is 
often replied specially that the plaintiff demanded the sum before or after 
the tender, and the defendant refused to pay it (1 Wms. Saund. 33 ¢); but 
such replications seem to be included in the issue on the plea, as the demand 
and refusal in such cases show that the defendant was not always ready and 
willing to pay. (Johnson v. Clay, 7 ‘Taunt. 486; Poole v. Tumbridge, 2 
M. & W. 223. 226.) The replication of a demand and refusal admits the 
tender to have been sufficient, and the plaintiff must prove a subsequent 
demand of the exact sum tendered (Spybey v. Hide, 1 Camp. 181; Rivers 
v. Griffiths, 5 B. & Ald. 630); but the plaintiff may reply that a larger sum 
was due in respect of the entire debt, and that he demanded that sum. (See 
Heskett vy. Fawcett, 11 M. & W. 356; Searles v. Sadgrove, 5 E. & B. 639; 
25 L. J. Q. B. 15.) A replication that before the tender plaintiff had in- 
structed an attorney to sue, who had applied for a writ, which issued after 
the tender, was held bad. ( Briggs v. Calverley, 8 T. R. 629.) ‘ 
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W aRRBANTY. 





General Issue (a). 
‘‘Non Assumpsit,” ante, p. 465. 


Plea denying the Warranty. 


That he did not warrant as alleged. [J¢ would be unobjectionable 
to use did not promise, or any other appropriate denial: C. L. P. 
Act, 1852, Sched. B. 37; and see ante, p. 266, n. (a). | 


Plea traversing the Breach of Warranty. 


That at the time of the alleged sale and warranty the said horse 
[or as the case may be} was sound. 


WoRE. 





General Issue (b). 


* Never indebted,” ante, p. 461; ‘“ Non assumpsit,” ante, p. 465 ; 
“Non est factum,” ante, p. 467. 


or. 





_ eee ee ee ~~ oes a 


(a) In an action upon a warranty framed in contract, as in the form, 
ante, p. 266, “the plea of non assumpsit, or a plea traversing the contract 
alleged in the declaration, will operate as a denial of the fact of the sule and 
warranty having been given, but not of the breach” (r. 6, T. T. 1853 ; ante, 
p. 465); therefore the breach, if denied, must be specifically traversed. 
(Smith v. Parsous, 8 C. & P. 199.) 

If the form of declaration given by the C. L. P. Act, 1852, ached. B. 21, is 
treated as a count in tort, which it may be (see ante, p. 266, n. (a)), and 
not guilty pleaded to it, that plea will deny the wrongful act alleged (gee r. 
16, T. T. 1853), which seems to be that the defendant by the fulse warranty 
rold the goods to the plumtiff, and so will put in issue the warranty, the 
breach, and the sale; but it is reported to have been held that upon such a 
count the sule is not put in issue. (Spencer v. Dawson, 1 M. & Kob. 552; 
but see Mummery v. Puul, 1 C. B. 3816; Taylor on Ev. oth ed. 318.) 

In an action for the price on the sale of a specific chattel with a warranty, 
a breach of the warranty furms no defence; but it inay be proved in re- 
duction of damages. (See “ Warranty,” ante, yp. 265.) 

In an action on a sale of unascertained goods by a warranted description 
for not accepting, the defendant may plead that the plaintuf was not ready 
and willing to deliver goods answering to the contract. (Ante, pp. 267, 676.) 
Toa special count for the price he might plead that the plaintiff did not deliver 
such goods; and sf the purchaser has accepted the goods, and is sued for 
the price under an indebitatus count, he may show the actual value of the 
goods in reduction of dainages. (Ante, p. 267 (a).) 


(4) As to the effect of the general issue, never indebted, to the indebitatus 
count for work, see @ate, p. 46tn. The general issue to the special counts 
given ante, p. 271, 272, is nun assumpsit or non eat factum, according to the 
form of the contract. The effect. is to deny the contract alleged ; see ante, 
p. 469 (a), 467 (a2). The performance of conditions precedent must be 
denied specifically. The breach alleged must be traversed in terms. 
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CHAPTER VI. 


PLEAS AND SUBSEQUENT PLEADINGS IN ACTIONS FOR 
WRONGS. 


Tor GENERAL IssvE (a). 





Plea of the General Issue, Not Guilty. (C. L. P. Act, 1852, 
Sched. B. 43.) 


That he is not guilty. 


_ (a) The General Issue.]—See the observations on the plea of the general 
issue in actions on contracts, ante, p. 460. 

The most common form of the general issue in actions for wrongs is the 
above plea of not guilty. In actions for detaining the plaintiff’s goods, the 
form of plea is that the defendant does not detain, non detinet, or did not 
detain the goods (See “ Detention,” post, p.728.) In actions of replevin 
the form is that he did not take, non cepit. (See ‘‘ Replevin,” post, p. 777.) 

It is sometimes doubtful whether a count is framed upon a contract or for 
a wrong, and consequently whether the general issue appropriate to the for- 
mer or the latter form of action should be used. Such cases are provided 
for by the C. L. P. Act, 1852, s. 74, which enacts that, ‘“‘ whereas certain 
causes of action may be considered to partake of the character both of 
breaches of contract and of wrongs, and doubts may arise as to the form 
of pleas in such actions, and it is expedient to preclude such doubts, any 
plea which shall be good in substance, shall not be objectionable on the 
ground of its treating the declaration either as framed for a breach of con- 
tract or for a wrong.” In such doubtful cases therefore either form of 
general issue, non assumpsit or not guilty, may be pleaded without objec- 
tion, but with a different result; as the latter denies the breach or wrongful 
act, and admits the contract or duty charged; the former denies the con- 
tract or duty, and admits the breach or wrongful act. 


The following are the Rules of Pleading of T. T. 1853, which relate to 
the general issue in actions for wrongs :— 

By r. 16, T. T. 1853, “In actions for torts, the plea of not guilty shall 
operate as a denial only of the breach of duty or wrongful act alleged to have 
been committed by the defendant, and not of the facts stated in the induce- 
ment, and no other defence than such denial shall be admissible under that 
oh all other pleas in denial shall take issue on some particular matter of 
act alleged in the declaration. 

“ Exempli gratid. In an action for a nuisance to the occupation of a house 
by carrying on an offensive trade, the plea of not guilty will operate as a 
denial only that the defendant carried on the alleged trade in such a way as 
to be a nuisance to the oceupation of the house, and will not operate as a 
denial of the plaintiff’s occupation of the house. 

“Tn an action for obstructing a right of way, such plea will operate as a 
denial of the obstruction only, and not of the plaintiff's right of way. 

“In an action for slander of the plaintiff in his office, profession, or trade, 
the plea of not guilty will operate in denial of speaking the words, of speak- 

2H 
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Piea of Not Guilty by several Defendants. 
‘hat they are not, nor is either [or any] of them, guilty. 


ing them maliciously, and in the defamatory sense imputed, and with re- 
ference to the plaiutiff’s office, profession, or trade; but it will not operate 
as a denial of the fact of the plaintiff holding the office or being of the pro- 
fession or trade alleged. 

“In actions for an escape, it will operate as a denial of the neglect or de- 
fault of the sheriff or his officers, but not of the debt, judgment, or prelimi- 
nary proceedings. 

‘In actions against a carrier, the plea of not guilty will operate as a denial 
of the loss or damage, but not of the receipt of the goods by the defendant 
as a carrier for hire, or of the purpose for which they were received.” 

By r. 19, ‘In actions for trespass to land, the plea of not guilty shall 
operate as a denial that the defendant committed the trespass alleged in the 
place mentioned, but not aa a denial of the plaintiff's possession, or right 
of possession of that place, which, if intended to be denied, must be tra- 
versed specially.” 

By r. 20, “In actions for taking, damaging, or converting the plaintiff's 
goods, the plea of not guilty shall operate as a deninl of the defendant 
having committed the wrong alleged, by taking, damaging, or converting 
the goods mentioned, but not of the plaintiffs property therem.” 

By r. 15, “In actions for detaining goods, the plea of non detinet shall 
operate as a denial of the detention of the goods by the defendant, but not 
of the plaintiff’s property therein; and no other defence than such denial 
shall be admissible under that plea.” 

By r. 17, “ All matters in confession and avoidance shall be pleaded ape- 
cially, as in actions on contract.” 

The etlect of the above rules may be stated generally to be, that the plea 
of the general issue is a denial of the wrongful act alleged only, and not 
of the facts stated in the inducement; that the inducement and all other 
traversable allegations which are not included in this denial are admitted, 
and must, if denied, be specifically traversed ; and thut all matters in con- 
fession and avoidance must be pleaded specially. 

The term, “ wrongful act,’’ used above, means merely the act charged as 
the injury ; and the plea denies the bare act only and not its wrongful quality 
under the particular circumstances, except where the act is expressed by a 
legal term necessarily involving its wrongfulne<s, as in the instances of an 
“ assault,” and of » “conversion” of poods, ete. (See infra.) 

Lhe ° inducement” includes the statement of all facts necessary to the 
assertion of the right injured, and necessarily precedent to the mjurious 
act. (Wright v. Lainson, 2 M. & W.739, 744,718; and see ante, pp. 7, 466.) 
It is generally placed first in the declaration ; but the effeet of the plea, in 
admitting all fucts stated by way of inducement, is not altered by their po- 
sition. (Lewis v. Alcock, 3 M.& W.188; Dunford v. Tratiles, 12M. & W. 
529; Mitchell v. Crassweller, 138 C. B. 237 ; Torrence vy. Gibbins, 5 Q. B. 
297; Grew v. Hill, 3 Ex. 801.) 

** Matters in confession and avoidance” are those which consiat of new 
facts showing either that the act was not wrongful by reason of some ex- 
cuse or justification, or that, although it was wrongful, the cause of ac- 
tion has been satisfied or discharged by mutter subsequent. (See ante, 


p. 437.) 


In order to explain the scope of the gencral issue, the injury or wrongful 
act may be referred to three classcs:—1. A simple act actionable in itself, 
independently of the mode of doing it and of its consequences. 2. An act 
not injurious in itself, but only as done in an injurious manner, 3. An act 
injurious only by reason of the consequences resulting from it. 
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Plea of Not Guilty in an Action against Husband and Wife for a 
Tort committed by the Wife. ° 


That the defendant G. [the Christian-name of the wife] is not 


1. Where the act charged as injurious is a simple act, actionable in itself, 
independently of the mode of doing it or of its consequences, the plea denies 
only that the defendant did such act. 

Thus in an action for a trespass to the person, as an assault, battery, or 
imprisonment (ante, p. 411), it denies merely that the defendant did any 
act umounting to the trespass charged. Under the issue raised by this 
plea, he may show that the act was done by the leave and licence of the 
plaintiff (Christopherson v. Bare, 11 Q. B. 473), or that it was merely 
touching the plaintiff for the purpose of calling his attention (Coward 
v. Baddeley, 4 H. & N. 478; 28 L. J. Ex. 260) ; which acts do not amount 
to trespasses. Or the defendant may prove that the alleged act was the 
result of accident or of some agency over which he had no control, so that 
it was not his act. (Giblons v. Pepper, 1 L. Raym. 38; Wakeman v. Robin- 
son, 1 Bing. 213; Hall v. Fearnley, 3 Q. B. 919.) But any defence which 
admits that the act was a trespass, and that it was the defendant’s act, 
although unintentional or accidental, as that the plaintiff by his own negli- 
gence or otherwise made the defendant do it, or that it was justifiable, as 
by virtue of a ca. sa., must be specially pleaded. (Hall v. Fearnley, supra; 
Knapp v. Salsbury, 2 Camp. 500.) 

In actions for trespasses to land (ante, p. 415), the plea of not guilty 
denies that the defendant committed the act of alleged trespass in the place 
mentioned ; but it admits the plaintiff’s possession, or right of possession of 
that place, which is matter of inducement, and must, if denied, be traversed 
specifically (r. 19, T. T. 1853); and any defence which shows that the act 
was lawful, as the exercise of a right of way, must be specially pleaded. 

In actions for trespasses to the plaintiffs goods, as by taking or damag- 
Ing them (ante, p. 41-4), it denies that the defendant committed the act 
alleged (r. 20, T. T. 1853); it admits the plaintiffs property in the goods, 
which, if denied, must be specifically traversed ; and any excuse or justifi- 
cation, as that the goods were taken under a fi. fa., cannot be shown under 
the general issue, but must be pleaded specially. 

But in the action for converting the plaintiffs goods, the conversion is 
held to mean an act necessarily wrongful, under the actual circumstances 
(sce ante, p. 290); and the plea of not guilty puts in issue all the facts 
which show the act to be wrongful (Whitmore v. Greene, 13 M. & W. 104, 
107 ; Young v. Cooper, 6 Ex. 259; overruling Stancliffe v. Hardwick, 2 
C.M. & R. 1; and see Ringhum v. Clements, 12 Q. B. 260); except the 
plaintiff's property in the goods (Barton v. Brown, 5 M. & W. 298), which 
is admitted by the plea. Under the general issue in this action the defen- 
dant may prove any facts justifying his act, which are not inconsistent with 
the plaintiff's admitted property in the gooda, as that the goods were con- 
verted under a distress, or under a writ of fi. fa.; and such defences should 
not be specially pleaded. (See Unwin v. St. Quintin, 11 M. & W. 277, 286.) 

In actions for detaining the plaintiff’s goods (ante, p. 311), the plea of 
non detinet denies the detention of the goods by the defendant, which means 
a detention adverse to or against the will of the plaintiff, but does not in- 
volve any circumstances tending to show that it is wrongful. (Clements v. 
Flight, 16 M. & W. 42; and see Mason v. Farneil, 12 M. & W. 674; 
Whitehead v. Harrison, 6 Q. B. 423, 429.) No other defence than such 
denial is admissible under this plea; and it admits the plaintiff's property 
in the goods (r. 15, T. T. 1853). 

In actions of replevin (ante, p. 392), the plea of non cepit puts in issue 
the taking of the cattle or goods, and the taking in the place alleged. 
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In actjons for obstructing a right of way, or disturbing a right of common, 
or diverting a watercourse, or obstructing lights, not guilty denies the ob- 
struction, disturbance or diversion only, and no matters of excuse or justi- 
fication can be shown under this plea. (frankum v. Lord Fabnouth, 2 A. 
& FE. 452.) It admits the plaintiff's right and his possession of the tene- 
ments to which the right is appurtenant. 

In an action for infringing a copyright or a patent, the plea of not guilty 
denies the act of infringement only. (Stead v. Anderson, 4 C. B. 806; 
Gambart v. Sumner, 5 H. & N. 5; 29 L. J. Ex. 98.) In an action for 
infringing a copyright, it admits the plaintiffs subsisting copyright and all 
the circuinstances necessary to support it. In an action for the infringe- 
ment of a patent, it admits that the invention was new, that the plaintiff 
was the inventor, the grant of the letters-patent, and the sufficiency of the 
letters-patent and of the specification. 

In an action for the loss or damage to goods by a carrier, it denies the 
loss or damage only and admits the receipt of the goods by the defendant 
as acarrier, and the terms and purpose of the bailment (r. 16, T. T. 1853; 
and see IWeld v. Page, 6 M. & G. 196). 


2. Where the act is not in itself injurious, but becomes so only by the 
mode of doing it, the plea of not guilty denies both the act and the mode of 
doing it. 

T ie in actions for defamation (ante, p. 301) it puts in issue the publica- 
tion of the words maliciously and with a defamatory meaning (Parmiter v. 
Coupland, 6 M. & W. 105; Baylis v. Lawrence, 11 A. & E. 920); but 
the malice of the defendant (except in the case of a privileged ovcasion) is 
conclusively presumed in law from the matter published being defumatory 
and false. (Bromage v. Prosser, 4B. & C. 254 Hatrev. Wilson, 9 BL & C. 
6413; Fisher v. Clement, 10 B. & C. 475.) It admits that the defamatory 
mutter is false ; and the truth, if relied on as a defence, cannot be given in 
evidence under this plea, but must be pleaded specially. (Underwood v. 
Parks, 2 Stra. 1200; Smith v. Richardson, Willes, 20; 1 Wms. Saund. 
130, n. (1).) In an action for slander of the plaintiff im jis office, profes- 
sion or trade (ante, p. 308), it denies the speoking of the worda, the speak- 
ing of them maliciously and in the defamatory sense imputed, and with 
reference to the plaintiff's office, profession or trade; but it admits the 
fact of the plaintiff holding the office or being of the profession or trade 
alleged cr. 16, T. T. 1853). In actions for words which ure charged as 
having been used in a peculiar defamatory sense, the plea of not guilty to 
a declaration in the form in use since the C L. P. Act, 1852 (ante, p. 305), 
denies the mnnendo or meaning imputed to the words, and denies that they 
are defamatory either with or without that meamng. (See Watkin v. Hall, 
L.R.3 Q. B. 396; 37 L. J. Q. B. 125.) 

Under the general issue in actions for defamution, the defendant may 
rely on the writing or speaking of the words having been on a privileged 
occasion, so as not to constitute an actionable pubhieation. Canfle, p. 802 ; 
1 Wins. Saund. 130 (d); Lilie v. Prive, 5 AL& E.645; Hoare vy. Silverlock, 
9C. B. 20; Earl Lucan vy. Smith, 1H. & N. 481; 26 LL. J. Ex. 94) But 
the plaintiff may in such case show that the publication was not. within 
the privilege, by proving actual malice in the defendant (Zaylor v. Hawkins, 
16 Q, B. 308); for which purpose he may prove that the charge was false 
to the knowledge of the defendant. (Fountam v. Boodle, 3 Q. B. 5.) 

Tn actions for maliciously and without probable cause prosecuting legal 
proceedings against the plaintiff (an/e, p. 350), the plea of not guilty denies 
the prosecutioh of the proceedings, the absence of probable cauae, and the 
malice. (Mitchell vy. Jenkins, 5 B. & Ad. 588; Colton v. Browne, 3 A. & E. 
312; Hounsfield v. Drury, 11 A. & EK. 98.) It admits the allegation of the 
termination of the proceedings, which, if intended to be denied, must be 
traversed separately. (Watkins v. Lee, 5 M. & W.270; Atkinson v. Raleigh, 
3Q. B.79; Haddrick v. Heslop, 12 Q. B. 267.) 
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3. Where the act becomes injurious only by reason of the consequences 
resulting from it, or the consequences resulting from the mode of doing the 
act, the plea of not guilty denies both the act and its consequences, or the 
act and the mode of doing it and its consequences. 

Thus in actions for slander in respect of words not actionable in them- 
selves, but only by reason of special damage caused by them (ante, p. 311), 
it puts in issue the speaking of the words, the speaking of them maliciously 
and in the defumatory sense imputed, and the special damage alleged to 
have been caused thereby. ( Wilby v. Elston, 8 C. B. 142.) In auch actions 
the plaintiff cannot prove general damage beyond the special damage laid. 
(Dixon v. Smith,5 H. & N. 450; 29 L. J. Ex. 125; ante, p. 306.) 

In actions for fraud (ante, p. 333), it denies that the defendant made the 
representation charged, that it was false, that he made it knowing it to be 
false or at least without a belief of its truth, that he made it with the intent 
to induce the plaintiff to act upon it, that the plaintiff did act upon it, and 
that he sustained the alleged damage in consequence. (Mummery v. Paul, 
1 C. B. 316; Rawlings v. Bell, 1 C. B. 951; Freeman v. Cooke, 2 Ex. 654; 
Cornish vy. Abington, 4H. & N. 549; 28 L. J. Ex. 262; Eastwood vy. Bain, 
3H. & N. 738; 28 L. J. Ex. 74.) So in an action for fraud in selling a 
business by a false representation as to its value, it. denies that the deten- 
dant made the representation, that it was false, that he knew it to be so, 
and the sale by reason of it. (Mummery v. Paul, supra.) So in an action 
for the sale of a horse by a false warranty, it would seem to deny the war- 
ranty, the unsoundness, and the sale; but it is reported to lave been held 
in one case, where the sale seems to have been stated by way of inducement, 
that it was not put in issue by this plea. (Syencer v. Dawson, 1 M. & Rob. 


In actions for an injury caused to the plaintiff by the defendant’s negli- 
gently doing an act. (ante, p. 368), the plea of not guilty denies that the 
defendant did the act, that he did it negligently, that the alleged damage 
happencd, and that it was caused by the negligence. Under this issue the 
defendant may show that the plaintiff caused the damage by his own want 
of care, so that it was not attributable to the act of the defendant. (See 
Negligence,” post, p. 702.) 

Tn causes of negligence resultmg in acts of trespass, as in collisions, if the 
declaration charges the injury as a direct trespass (ante, p. 369 (@)), and not 
as the consequence of the negligence of the defendant, the plea of not guilty 
denies the mere act. alleged ; and any defence admitting the act to be that of 
the defendant, as that it was cnused by the plaintiff's negligence, must be 
specially pleaded. (Anapp v. Salsbury, 2 Camp. 500; Hall v. Fearnley, 3 
Q. B. 919; M Laughlin v. Pryor, 4 M. & G. 48.) 

In actions for collisions arising from negligent driving, where the declara- 
tion states by way of inducement that the defendant was possessed of a car- 
riage, or that u carriage was under his management or that of his servant 
at the time of the injury, these facts are admitted by the plea of not guilty. 
(Zaverner vy, Little, 5 Bing. N.C. 678; Hart v. Crowley, 12 A. & E. 378; 
Dunford v. Trattles, 12 M. & W. 8530.) But in a declaration charging 
that the defendant by his servant negligently drove a cart and horse and 
injured the plaintiff} an allegation by way of inducement “that the defen- 
dant was possessed of a cart and horse, which was being driven by his ser- 
vant,” without stating “at the time of the grievance complained of,’ was 
held an immaterial allegation and not traversable, and therefore not ad- 
mitted, and the defendant was allowed to show under the plea of not 
ruilty that the driver was not his servant. (Mitchell vy. Crassweller, 13 C. 

. 237. 

In on by a master for damage done to him in respect of his servant, 
as for loss of service occasioned by enticing away his servant or seducing his 
female servant (ante, p. 359), the plea of not guilty denies the act of en- 
ticing or seduction alleged, and also the damage sustained by the master 
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in consequence, and actual damage or loss of service must be proved in order 
to sustain the action. (Grinnell v. Wells,7 M. & G. 1033; Hager v. Grim- 
wood, 1 Ex. 61; Davies v. Williams, 10 Q. B. 725.) In actions for enti- 
cing away or harbouring the plaintiff's servant, it also denies that the defen- 
dant knew of the service. (Fores v. Wilson, Peake, 55.) The allegations of 
the service and similar allegations are admitted by the plea of not guilty. 
Where the declaration contains an inducement that G. ZZ. was the servant 
of the plaintiff} and then charges that the defendant beat or seduced G. HZ, 
(as in the form anfe, p. 359), or that the defendant beat or seduced G. ZZ, 
then being the servant of the plaintiff, the plea of not guilty denies the act 
done to (. H. only, and admits that G. ZZ. was the servant of the plaintiff 
(Torrence v. Gibbins, 5 Q. B. 297); and even where the declaration contains 
no formal inducenent, but charges merely that the defendant beat or seduced 
the plaintiff's servant, without naming or identifying the person (as in the 
form given for the action for criminal conversation in the C. L. P. Act, 1852, 
Sched. B. 27), it seems that it is not necessary for the plaintiff to prove the 
relationship of servant (Aenrick v. Horder, 7 E. & B. 628); but it has been 
said that in this case some proof of the identity of the servant must. be 
given. (Per Crompton, J., /6. 631; and see Forman v. Dawes, C. & Mar. 
127; but see Dunford v. Trattles, 12 M. & W. 529.) 

Tn actions against a master for an injury done by his servant (ante, p. 361), 
the plea of not guilty denies the act of the servant; and where a particular 
person is referred to in the declaration, by way of inducement, as being the 
servant, this is admitted by the plea (//art v. Crowley, 12 A. & FE. 378) ; but 
if the declaration alleges directly that the defendant «lid the act or that the 
defendant by his servant, without naming or identifying him, did the act, the 
general issue denies that the person who in fact did the act was the servant 
of the defendant, so as to render the latter responsible. (Mitchell v. Crass- 
weller, 13 C. B. 237.) 

In actions by a servant against his master for negligently providing un- 
sate materials and implements for the work (anfe, p. 362), it puts in issue 
the dangerous character of the materials or implements, also the knowledge 
of the master and the ignorance of the plaintiff of these circumstances, and 
that the damage to the plaintitf was occasioned thereby. (See the cases cited 
ante, p. 362, (a) ) Inactions by a servant against his master for negligently 
employing an incompctent fellow-servant, it denies the employment and in- 
competency of the fellow-servant, the damage caused to the plaintiff by his 
Incompetency, and the negligence of the defendant mn employing him. (See 
Tarrant v. Webb, 18 C. B. 797; 25 L. J.C. P. 261.) 

In actions against the sheriff for negligence or default of duty (anfe, p. 
396), the plea of not guilty demes the neglect or default alleged. In an 
action for a false return, it denies that he made the alleged return. In an 
action for an escape, it denies the escape (r. 16, T. T. 1853; see “ Sheriff,” 
post, p. 78d5:, and except in actions for negligence or default of duty in the 
execution of final process against the person, it denies any actual damage 
as well as the act of default or neglect causing such damage; for in these 
cases the action cannot be sustained without proof of actual damage re- 
sulting from the neglect or default. (Wylie v. Birch, 4 Q. B. 566, Bales 
v. Wengfield, ib. 580, n.; Williams v. Mostyn, 4 M. & W. 145.) In ac- 
tions for default in arresting or for an escape on final process, it denics the 
default only ; and the pluintiff is entitled to recover nominal damages at 
least, although no actual damage is proved. (See ante, p. 396, 401.) Un- 
der this issue the defendant may show that the bailiff guilty of the default 
was specially appointed by the plaintiff (Ford v. Leche, 6 A. & E. 699) ; 
but he cannot show an authority from the plaintiff not to execute the writ. 
(Howden vy. Standish, 6 C. B. 504.) He may show that he discharged the 
prisoner under an order of protection from the Insolvent Court. (Wadlinger 
v. Gurney, 11 C. B. N.S. 182; 31 L.J3.C. 2.55.) The plea admits all the 
preliminary proceedings stated as matters of inducement (r. 16, ‘I’. T. 1853). 
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Thus, in an action for not levying under a fi. fa., it admits the judgment, the 
writ, the indorsement, the delivery to the sheriff, that. goods were in posses- 
sion of the debtor, and that the defendant was sheriff, and denies only the 
default in levying. In an action for making a false return to a writ of fi. fa., 
it admits all the matters above mentioned, and also that the defendant levied 
the money, if stated in the declaration. (Wright v. Lainson, 2M. & W. 739; 
Lewis v. Alcock, 3 M. & W. 188; Rowe v. Ames, 6 M. & W. 747.) In an 
action for an escape it admits the debt, judgment, and all the preliminary 
proceedings (r. 16, ‘I’. T. 1853; ante, p. 698). 

In actions for damage caused by the defendant carrying on a trade or 
doing an uct sv as to be a nuisance, the plea of not guilty denies that the 
defendant carried on the trade, or did the act in such a way as to be a nui- 
sance, and that the plaintiff suffered the alleged damage from it (r. 16, T. 
T. 1853 ; ante, p. 697). The case of Hole v. Barlow (4. C. B. N.S. 334; 
27 L. J.C. P. 207), which held that under this issue the defendant might 
show that the trade was carried on in a proper and convenient place, and 
was a reasonable use of the defendant’s land, has been overruled in the 
Exchequer Chamber. (Bamford v. Turnley, 3 B. & 8. 62; 31 L. J. Q. B. 
286 ; and see ante, p. 382.) In an action for constructing a cesspool near 
a well, and thereby cortaminating the water of the well, it denies both the 
fact of the construction of the cesspool and that the water was thereby 
contaminated. (Vortun v. Scholefield, 9 M. & W. 665.) Under this issue 
the defendant cannot assert a right to make the alleged nuisance, as by 
a user for twenty years, but must plead it specially. (light v. Thomas, 
10 A. & E. 50.) 

In an action by a reversioner for an injury done to his reversion to land 
demised to a tenant (ante, p. 393), it denies the injurious act of the defen- 
dant, and that damage was thereby caused to the reversion. (Young v. 
Spencer, 10 B. & C. 1145; Aidgill v. Moor, 9 C. B. 365.) Tt admits the 
demise, the tenancy, and the reversionary interest of the plaintiff. (aine v. 
Alderson, 4 Bing. N.C. 702; Grenfell v. Edgcome, 7 Q. B. 661.) In an 
action for waste by non-repair, if puts in issue only the want of repair, and 
not the wrongfulness of it. (Bacon v. Smith, 1 Q. B. 345, 346.) 

In an action by the owner of a reversionary interest in goods let to hire 
to a third person (anfe, p. 895), it denies any actual damage to the goods, 
which must be proved in order to sustain the action (Tancred v. Allgood, 
4H. & N. 438; 28 L. J. Ex. 362); but it admits the alleged reversionary 
interest. of the plaintiff. 

In actions for knowingly keeping a mischievous animal, which injured 
the plaintiff (anfe, p. 366), the plea of not guilty denies that the defendant 
kept the animal, that the animal was mischievous, that the defendant knew 
it to be so, and that it did the injury. (Thomas v. Morgan, 2 C. M. & R. 
496; Card vy. Case, 5 C. B. 622.) Under this issue the plaintiff is not re- 
quired to prove negligence on the part of the defendant in keeping the mis- 
chicvous animal, it being sulflicient to prove that he kept it with a know- 
ledge that it was mischievous. (Afay v. Burdett, 9 Q. B. 101.) It is said 
that the fact that the plaintaulf brought the injury on himself by wilfully 
going within reach of the animal after warning of its mischievous nature, 
must, if a defence, be specially pleaded. Cl/ay v. Burdett, 9 Q. B. 101, 1138, 
and sce Fleeming v. Orr, 2 Macq. H. L. Cases, 14.) In an action for an injury 
done to sheep or cattle by a dog under the 28 & 29 Vict. ¢. 60, it will not 
be necessary to prove & previous mischievous propensity in the dog, or the 
owner’s knowledge of such propensity, or negligence on the part of the 
owner (sce anile, p. 367). 

In an action against a witness for not attending a trial upon a subpoena 
(ante, p. 431), it denies the neglect of the defendant and the damage to the 
plaintiff arising therefrom. Actual damage is essential to the action, but a 
loss of the costs on some of the issues is sufficient, although the plaintiff 
had not a good cause of action. (Couling v. Coxe, 6 C. B. 703; and see 
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Plea of the General Issue by Statute (a). 


By Statute That he is not guilty [or, if there are several de- 
[state also in > fendants that they are not, nor is either or any of 


the margin of ) them, guilty ]. 
the plea the year of the reign or years of the session in which the Act 


Needham v. Fraser, 1C. B. 815; Yeatman v. Dempsey, 7 C. B. N.S. 628 ; 
29 L. J.C. P.177.) In such actions, the plea of the general issue admits 
the allegations that the plaintiff had a good cause of action, and that the 
evidence of the defendant was material. (Needham v. Fraser, supra.) 

The effect of the plea of the general issue will be found stated more fully 
under the various titles throughout the following precedents of pleas. 


(a) The General Issue by Statute.|—By certain statutes defendants are 
privileged to plead the general issue and to set up in evidence under that 
plea special defences which would otherwise require to be pleaded. 

Thus by the 21 Jac. I, ¢. 4, 8. 4, it is enacted “that if any information, 
suit, or action, shall be brought or exhibited against any person or persons 
for any offence committed or to be committed against the form of any penal 
law, either by or on behalf of the king or by any other, or on behalf of the 
king and any other, it shall be lawful for such defendants to plead the general 
issue, that they are not guilty, or that they owe nothing, nnd to give such 
special matter in evidence to the jury that shall try the same, which matter 
being pleaded had been a good and sufficient matter im law to have dis- 
charged the said defendant or defendants against the said information, suit, 
or action; and the said matters shall be then as available to him or them, 
to all intents and purposes, as if he or they had sufficiently pleaded, set 
forth or alleged the same matter in bar or discharge of such information, 
suit or action.’ As to the plea of nid debeé under this statute, see ante, 

. 462. 

This section of the above statute applies to subsequent statutes giving 
penal actions (Earl Spencer vy. Sieannell, 3 M. & W. 154, 165; Jones v. 
Williams, 4 M. & W. 375); as the 11 Geo. TI, ¢. 19, 8. 4, for the double 
value of goods fraudulently removed by atenant (Jones v. Williams, supra) ; 
the 22 Geo. HT, c. 46, 5. 14, giving a penal action against a deputy clerk of 
the peace for practising as anattorney. (Faulkner vy. Cherell, 5 A. & EF, 213.) 
It apphes both to actions given to informers, and to actions for penalties 
given to the party griered, though the previous sections of the statute do 
not apply to actions given to parties grieved. (See Fife v. Bousfield, 6 Q. B. 
100; ante, p. 232.) 

By the effect of the 7 Jac. I, ¢. 5, and the 21 Jac. I, ¢. 12, 8. 5, if any 
action upon the case, trespass, battery, or false imprisonment shall be 
brought against any justice of the peace (as to justices of the em Kee 
tnfra), inayor, or bailiffof city or town corporate, constable, churchwardeng, 
or overseer of the poor and their deputies, or any other which in their aid 
and assistance or by their commandinent shall do anything touching or con- 
cerning his or their office or offices for or concerning any matter, caise, or 
thing by them done by virtue or reason of their or any of their office or 
offices, it shall be lawfyl for all and every person and persons aforesaid to 
plead thereunto the general issue that he or they are not guilty, and to give 
such special matter in evidence to the jury which shall try the same, which 
special matter being pleaded had been a good and sufficient matter in law 
to have discharged the said defendant or defendants of the trespass or other 
matter laid to his or their charge. 

By the 11 & 12 Vict. c. 44, 8. 17, so much of the above Acts as relates to 
actions against justices of the peace was repealed, and by s. 10 it was enacted 
“that in every action against any justice of the peace for anything done by 
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or Acts of Parliament relied upon was or were passed, and the 
chapter and section of each of such Acts, and also specify whether 
they are public Acts or otherwise, as in the form given ander the 
title ‘‘ Distress,” post, p. 729.] 


him in the execution of his office, the defendant shall be allowed to plead 
the general issue, and to give any special matter of defence, excuse or justi- 
fication in evidence under such plea, at the trial of such action. (See “ Jus- 
tice of Peace,’ ante, p. 345.) 

By the 42 Geo. III, c. 85, 8. 6, the above provisions of tle Act 21 Jac. I 
are extended “to all persons having, holding, or exercising, or being em- 
ployed in, any public employment, or any office, station or capacity, either 
civil or military, either in or out of this kingdom, and who, under and by 
virtue, or in pursuance of any Act or Acts of Parliament, law or laws, or 
lawful authority within this kingdom, or any Act or Acts, law or laws, or 
lawful authority in any colony, or foreign possession of his Majesty, have, 
by virtue of any such public employment, or such office, station, or capacity, 
power or authority to commit persons to safe custody ; and all such persons 
having such power or authority as aforesaid, shall have and be entitled to 
all the privileges, benefits, and advantages given by the provisions of the 
said Act, as fully and effectually to all intents and purpose as if they had 
been specially named therein.” 

By the “ Customs Consolidation Act, 1853,” 16 & 17 Vict. c. 107, ss. 313, 
317, in actions against any officer of the army, navy, marines, customs, or 
excise, or against any person acting under the direction of the commissioners 
of customs, for anything done in the execution of or by reason of his office, 
the defendant may plead the general issue and give the special matter in 
evidence. (See “ Officers of Revenue,” ante, p. 3814.) 

By the various statutes regulating the metropolitan police, the rural 
police, the police of towns, and special constables, in any action brought 
against any person for anything done in pursuance of any of those acts, the 
defendant may plead the general issue and give the special matter in evidence 
at the trial. (See Chitty’s Statutes, tit. “ Police?’ and see “ Police,” ante, p. 
389.) So also by the Mutmy Act. (See 31 Vict. c. 14, s. 89; 31 Vict. c. 
15, 8. 90.) 

By the 13 & 14 Vict. c.61, 8.19, in any action brought against the bailiff 
of a county court, or any person acting by his order and in his aid for any- 
thing done in obedience to any warrant of the Court, the defendant may 
plead the general issue and give the special matter in evidence at the trial. 
(Davies v. Fletcher, 2 FE. & B. 271.) This enactment extends to clerks of 
county courts. (Dews v. Riley, 11 C. B. 434.) And by 15 &16 Vict. c. 54, 
8. 6, the sume privilege is given in any action against any person for any- 
thing done in pursuance of any act relating to the county courts. (See 
County Courts,” ante, p. 300.) 

By the Bankrupt Law Consolidation Act, 1849, 12 & 13 Vict. c. 106 
(with which the Bankruptcy Act, 1861, is to be construed as one Act, see 24 
& 25 Vict. c. 134, 3. 232), s. 159, in any action against any person for any- 
thing done in pursuance of that Act, the defendant may plead the general 
issue and give that Act and the special matter in evidence at the trial, and 
that. the same was done by the authority of that Act. 

By the 24 & 25 Vict. c. 96 (consolidating the statute law relating to lar- 
ceny), 8. 113, by the 24 & 25 Vict. c. 97 (consolidating the statute law re- 
lating to malicious injuries to property), s. 71, and by the 24 & 25 Vict. 
c. 99 (consolidating the statute law against offences relating to the coin), 
s. 33, in any action against any person for anything done in pursuance of 
any of thuse Acts, the defendant may plead the general aa ia give 
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those Acts and the special matter in evidence at any trial to be had there- 
upon. 

By the 5 & 6 Will. TV, c. 50, s. 109 (relating to highways in general), 
“Sin actions for anything done in pursuance of or under the authority of 
that Act, the defendant may plead the general issue and give that Act and 
every special matter in evidence.” This Act is tu be construed as one with 
the Act for the better management of highways, 25 & 26 Vict. c. 61, and 
27 & 28 Vict. c. 101; see “ Highways,” ante, p. 337. 

By 11 & 12 Vict. c. 63, 8.139 (the Public Health Act), in actions for any- 
thing done under that Act by or under the direction of a local board of 
health, the defendant may plead the general issue and give that Act and 
all special matter in evidence thereunder. (See “ Public flealth,” ante, p. 
391.) So algo in actions for anything done under the Mctropolis Manage- 
ment Acts, 25 & 26 Vict. c. 102, s. 106, cited ante, p. 364; under the 
Metropolitan Building Act, 1855, 18 & 19 Vict. c. 122, 8. 108 (see Wil- 
liams v. Golding, L. R.1C. P. 69; 35 L. J. C. P.1); under “ the Prison 
Act, 18635,” 28 & 29 Vict. c. 126, 8.49; cited ante, p. 390. 

By the “ Contagious Diseases (Animals) Act, 1867,” 30 & 31 Vict. c. 125, 
ss. 57, 58, in any action against any person for anything done under that 
Act, “the defendant may plead generally that the act or thing complained 
of was done or omitted by him when acting or intending to act under the 
authority or in the execution or in pursuance of this Act, and may give all 
spevial matter in evidence.” 

By the 11 Geo. IT, c. 19, s. 21, in all actions of trespass or upon the case 
brought against any person entitled to rents or services of any kind, or his 
bailiff or receiver or other person relating to any entry by virtue of that 
Act or otherwise upon the premises chargenble with such rents or services, 
or to any distress or seizure, sale or disposal of any goods thereupon, it 
shall be lawful for the defendant in such actions to plead the general issue 
and give the special matter in evidence. (See “ Distress,” post, p. 729.) 

Formerly a like privilege of pleading the general issue and giving special 
defences in evidence under it was conferred by a great variety of Acts, 
public local and personal, and local and personal; but by the 5 & 6 Vict. 
ce. 97, s. 3, it isenacted “that somuch of any clausc or provision in any Act 
or Acts commonly called public local and personal, or local and personal, 
or in any Act or Acts of a local and personal nature, whereby any party or 
parties are entitled or permitted to plead the general issue only and to give 
any special matter in evidence without specially pleading the same, shall be 
and the same is hereby repealed.” This statute does not apply to local 
and personal Acts passed subsequently to its date. (Boden v. S:nith, 18 
L. J.C. P. 120.) As to what statutes come within this description, see 
Ib.; Cock v. Gent, 12M. & W. 2384; Richards vy. Easto, 15 M.& W. 244; 
Moore v. Shepherd, 10 Ex. 424; Carr v. Royal Exchange Assurance, L 
B.& 8.956; 31 L. J. Q. B. 93. 

A person i3 considered as acting under or in pursuance of a statute, or 
in exercise of an office 30 as to be entitled to the privilege of pleading the 
gencral issue by statute, where he has a bond fide belief, upon reasonable 
grounds, in the existence of facts which, if existing, would justify him in so 
acting. (Ruberts v. Orchard, 2 H. & C. 769; 33 L. J. Ex. 65; Leete v. 
Hart, L. R.3C, P. 822; 37 L. J. C. P. 157, and see “ Nolice of .Action," 
post, p. 760.) 

By r. 21, T. T. 1853, “In every case in which a defendant shall plead the 
general issue, intending to give the special matter in evidence, by virtue of 
an Act of Parliament, he shall insert in the margin of the plea the words 
‘by statute,’ together @ith the year or years of the reign in which the Act 
or Acts of Parhament upon which he relies for that purpose were passed, 
and also the chapter and section of each of such Acts, and shall specify 
whether such Acts are public or otherwise ; otherwise such plea shall be 
tuken not to have been pleaded by virtue of any Act of Parliament; and 
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ABATEMENT. 


Plea of the Non-joinder of a Co- Plaintiff (a). 


[Commence with the form, ante, p. 450.] That at the time of the 
alleged trespass [or conversion, or detention] (if any) the plaintiff 





such memorandum shall be inserted in the margin of the issue and of the 
nisi prius record.” 

Under this rule all the statutes under which the defence arises must be 
inserted in the margin, or the defendant will not be able to avail himself of 
them ; but. if one or more of the statutes are omitted from the margin, their 
insertion is an amendment which may be allowed under the C. L. P. Act, 
1852, 8. 222; and the Court allowed such an amendment after verdict for 
the defendant, and a rule nisi to set it aside. (Edwards v. Hodges, 15 C. B. 
477,590; 24 L. J. C.P. 121.) Where a section of a statute omitted in the 
margin was relied on at the trial without amendment and without objection, 
it was held that on a question reserved for the Court the plea might be 
treated as if the omitted section had been specified. (Burridge v. Nicholetts, 
6H. & N. 383; 30 L. J. Kx. 145.) 

The plea of the general issue by statute is not affected by the rules of 
pleading which have restricted the plea of the general issue at common law, 
consequently all the defences which were admissible under the general issue 
at common law, in addition to all the special matters arising under the sta- 
tute, may be relied on under this plea ; and no special pleas of such defences 
will, in general, be allowed to be pleaded together with the plea of the 
general issue by statute. (Ross v. Clifton, 11 A. & E.631; Maund v. Mon- 
mouth Canal Co., Car. & M. 606, 608 ; Fisher v. Thames Junction Ry. Co., 
5 Dowl. 773; but see Langford v. Woods, 7 M. & G. 625.) 

In actions for illegal aud irregular distresses for rent (ante, p. 316), this 
plea, pleaded under the 11 Geo. II, c. 19, 8. 21, puts in issue all matters of 
inducement, as the tenancy and the distress, as well as the irregularities 
complained of, and adimts proof of all matters of justification. (Williams 
v. Jones, 11 A.A EK. 613.) Tn actions for trespasses to land, or for the 
taking, conversion or detention of goods, the general issue under the same 
statute enables the defendant to prove a justification under a right of dis- 
tress; and every Justification at common law or by statute arising out of 
the distress may be given in evidence, and need not be pleaded specially. 
(Lagleton v. Gutteridge, 11 M. & W. 465.) Formerly a special plea was 
sometimes used in preference to the general issue by statute, to enable 
the defendant to obtain admissions on the record, but now that the plain- 
tiff can take issue on the whole plea, this advantage can no longer be ob- 
tained. 

A plea of a justification under a statute in the general terms, that the 
acts complained of were lawfully done by the defendants under and by vir- 
tue of the powers given them by a particular Act of Parliament, was held 
good on demurrer, although the defendants had no privilege of pleading the 
general issue by statute. (Bearer v. Mayor of Manchester, 8 FE. & B. 44; 
26 L. J. Q. B. 3811; and see such pleas, Brine v. Great Western Ry. Co., 
2B. &S. 402; 31 L. J. Q.B. 101; Cator v. Lewisham Board of Works, 5 
B.& 8.115; 341.0. Q. B. 74) 

A similar form of plea is given in express terms by “ The Contagious 
Diseases (animals) Act, 1867,” 30 & 31 Vict. ¢. 125, 8. 58, see ante, p. 706. 
It seems that the plea should except so much of the declaration (if any) as 
alleges that the defendant did the acts complained of negligently. (Sce Brine 
v. Great Western Ry. Co., supra.) 


(a) The Misjoinder or Non-joinder of Parties to Actions for Wrongs. \— 
In actions for wrongs independent of contract, the misjomder and non- 
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was not possessed of or interested in the said close [or goods] except 
jointly and undividedly with J. K., who is still living. [Conclude as 
ante, p. 450. ] 


Plea of the coverture of the plaintiff or defendant : see forms, ante, 
“* Abatement,” p. 473; Milner v. Milnes, 3 T. R. 627; and see 
Morganv. Cubitt, 3 Ex. 612; ‘Husband and Wife,” ante, p. 338 (a). 


joinder of parties is not of so much importance as in actions on contracts. 
(As to which, see ante, p. 469.) 

The misjoinder of a plaintiff (except in cases falling within the C. L. P. 
Act, 1860, 5. 19, cited ante, p. 5), would be ground of non-suit or entitle 
the defendant to a verdict, unless amended. 

The non-joinder of a co-plaintiff may be objected to by a plea in abate- 
ment, or, since the C. L. P. Act, 1852, by a notice under s. 35, but not 
otherwise. (fddison vy. Overend, 6 T. R 766; Broadbent v. Ledward, 11 A. 
& E. 209; Phillips v. Claggett, 10M. & W. 102.) If the defendant does 
not avail himself of this objection in either of these modes, he will be liable 
in the action, but only for such portion of the damages as was incurred by 
the plaintiff alone. (Sedgworth vy. Overend, 7 T. R. 279; Bloram v. Hub- 
bard, 5 East, 407.) The powers of amendment provided in sects, 34, 35, 
and 36 of the C. L. P. Act, 1852, already cited, (ante, p. 459), apply to these 
cases. As to what parties may sue jointly for wrongs, see Coryton v. Lithe- 
bye, 2 Wms. Saund. 115; and notes, 1b., and see Dixon’s Lush’s Prac. 155. 
The assignee of a separate part of a patent may sue alone for an infringe- 
ment of that part, and a plea in abatement of the non-joinder of the owners 
of the other part of the patent is bad. (Dunnieliff vy. Mallet, 7 C. B. N.S. 
209; 29 L. J.C. P. 70.) A person entitled in common with another to the 
use of a trade-mark may sue alone in Chancery for an injunction to restrain 
ite use, and for an account and payment of profits. (Dent v. Turpin, 2 J. & 
H. 139; 30 L. J. C. 495.) 

The misjoinder of a defendant would only entitle that defendant to a 
verdict, without affecting a verdict against the others. (Govett v. Radnidge, 
3 East, 62; Brethertun v. Wood, 3 B. & B. 54; Pozzi v. Shipton, 8 A. & 
E. 963; Morrow vy. Belcher, 4 B. & C. 704.) 

The non-joinder of a defendant is no ground of objection ; and a plea in 
abatement for the non-joinder of another joint wrong-doer would be bad on 
demurrer. (Mitchell v. Tarbutt, 5 T. R. 649; Ansell v. Waterhouse, 6 M. 
& S. 385.) In an action founded on contract, though framed im tort, all 
the joint contractors, and none but the joint contractors, must be joined. 
(See ante, p. 469; Powell v. Layton, 2B. & P.N. R. 365; Max v. Roberts, 
Ib. 454; Weall v. King, 12 East, 452; Dixon’s Lush's Pract. 212.) 

All parties engaged ina common wrongful act are liable jointly and seve- 
rally. (Co. Lit. 232 a; 1 Wins. Saund. 291 f; Sutton v. Clarke, 6 Taunt. 
29; and see &. v. Brown, 7 KE. & B. 757; 26 L. J. M. C. 183.) Partners 
in business are all lable for the negligence of each in the conduct of the 
partnership business. (Moreton v. Hardern, 4 B. & C. 223; Ashworth v. 
Stanwiz, 30 L. J. Q. B.183; Mellors vy. Shaw, 1 B. & 8. 437; 80,L. J. 
Q. B. 333; and see,“ Partners,” ante, p. 384.) Where one joint owner of 
& ship hired the share of his co-owner for a third of the profits, and worked 
it entirely himself, his co-owner was held not to be jointly liable with him 
for negligence in the working of the ship. (Burnard v. Aaron, 31 L. J. C. P. 
334; and see Lyon v. Knowles, 3B. & 8. 556; 32 L. J. Q. B. 71.) 
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ACCORD AND SATISFACTION. 





Plea of Accord and Satisfaction. 


_' That he delivered to the plaintiff, and the plaintiff accepted and 
feceived from him, the sum of £ [vr certain goods, or as the case 
may be! in full satisfaction and discharge of the causes of action in 
the declaration mentioned. [See pleas of accord and satisfaction in 
actions on contracts, ante, p. 477. ] 





Plea, by several defendants, sued as co-trespassers, of accord and 
satisfaction made by one of them: Bainbridge v. Lar, 9 Q. B. 819. 

Plea of accord and satisfaction made by a co-trespasser or party 
jointly liable, not being a cu-defendant in the action: Thurman v. 


Wilde, 11 A. & E. 453; Hey v. Moorhouse, 6 Bing. N. C. 52. 


Pleato an action of libel that it was agreed that mutual apologies 

should he published in certain newspapers in satisfaction, which were 

ublished accordingly: Boosey v. Wood, 3 H. & C. 484; 34 L. J. 
x. 60. 


AGENTS. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


Plea denying the Retainer of the Defendant. 


That the plaintiff did not employ the defendant [as his agent] for 
the purpose and on the terms in the declaration mentioned as therein 
alleged. 


ASSAULT. 





See ‘‘ Trespass to the Person,” post, p. 791. 


ATTORNEYS. 





See ‘* Attorneys,” ante, p. 497. 


(a) In actions against agents, attorneys, brokers, etc., framed in the form 
of tort, the plea of the general issue denies the breach of duty or wrongful 
act alleged. The retainer or employment alleged must, if denied, be speci- 
ficully traversed (r. 16, T. T. 1853). 
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Avowry. See “ Replevin,” post, p. 777. 


BaIlLMENTS. 





See ‘ Bailments,” ante, p. 503. 


CaBRIERS. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


Plea, to a Count for refusing to carry, traversing that the 
Defendant was a Common Carrier. 


That he was not a common carrier of goods [vr of passengers and 
their luggage | as alleged. 





Plea traversing the Delivery and Receipt of the Goods (b). 


That the plaintiff did not deliver to him, nor did he receive from 
the plainutf, the said goods or any of them, for the purpose and on 
the terms alleged. 


Plea, to a Count for refusing to carry, that the Plaintiff was 
not ready and willing to pay the Carriage. 


That the plaintiff was not ready and willing, nor did he offer to 


(az) In actions against carriers, 1f the count is framed in tort (see an/e, 
. 277), the appropriate form of the general issue is ned guidly. By rv. 16, 
YL. LT. 1853, “du actions against 4 carrier the plea of not guilty will operate 
as a dental of the loss or damage, but not of the receipt of the goods by the 
defendant as u carrier for lure, or of the purpose for which they were re- 
ceived.” It will also operate as a denial of any other breach of duty or 
wrongful act alleged. No other defence than such demal is admissible under 
that plea; all other pleas in dermal must take issue on some particular matter 
of fact alleged in the declaration. Under not guilty the defendant cannot 
prove any antecedent negligence or omission on the part of the pluintilf as 
Cuusing or excusing the breach alleged, such as insuflicient packing of the 
goods, or misrepresentation as to their weight. (Hebd v. L’age, 6 M. & G. 
196.) The facts alleged as giving rise to the duty of the defendant, as the 
delivery and receipt of the goods, 1f denied, must be traversed in terms. 

As to pleading to counts against carriers, where the cause of action may 
be considered to partake of the character both of a breach of contract and 
of a wrong, sce ante, pp. 461, 546. 

(4) If the defendants are charged as common carriers, and the goods are 
received upon any special terms or conditions, altering the common law 
hability of the carrier, the defendant would be entitled to u verdict on thus 
issue. (Ante, p. 501 (a).) 
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pay to the defendant his reasonable hire for the receipt, carriage 
and delivery of the said goods as alleged. 


Plea, to a count for not delivering the goods, that the defendant 
tendered the goods and demanded the price of the carriage, which 
the plaintiff refused to pay: Crouch v. Great Western Ry. Co., 2 
H. & N. 491; 26 L. J. Ex. 418. 


See other pleas in actions against Carriers, ante, p. 546. 


Coenizancr. See “ Replevin,” post, p. 777. 


ComMON. 





General Issue (a). 


Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Possession. 


That the plaintiff was not possessed of the said messuage and land 
as alleged. 


Plea traversing the Plaintiff's Right of Common of Pasture. 


That the plaintill was not entitled to the said common of pasture 
as alleged. 


Plea of a Right of Common of Pasture, under the 2 3 Will, 
«71, s8.1,5. (CLL. 2B. Act, 1862, Sched. B, 47) (db). 


That the defendant at the time of the alleged trespass was pos- 


(a) In actions for the disturbance of rights of common, the general issue, 
not guilty, operates us a denial of the act of disturbance alleged to have 
been committed by the defendant. The plaintiffs possession of the tene- 
ments in respect of which he clains, also the right claimed, if denied, must 
be traversed in terms (r. 16, T. T. 1853). 

By the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, under a denial of the 
gencral allegation of the mght, ‘Call and every the matters In this Act men- 
tioned and provided, which may be applicable to the case, shall be admis- 
sible in evidence to sustain or rebut such allegation ;”’ see ante, p. 286, and 
post, p. 712. 

(b) Pleas of Rights of Common.|—A right of common or other prescrip- 
tive right, as a right of way, or right to a watercourse, may be stated gene- 
rally in a declaration; but in pleas and subsequent pleadings the title must 
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sessed of land, the occupiers whereof for thirty [or sixty] years be« 
fore this suit enjoyed as of right and without interruption common 
of pasture over the said land of the plaintiff for all their cattle 
levant and couchant upon the said land of the defendant at all 


be set forth with greater particularity. (1 Wms. Saund. 315 (2); ante, 

. 287.) 

Before the Prescription Act, the plea of a right of common claimed as 
appurtenant to land stated the defendant's title to the land by showing a 
seisin in fee in himself, or in some person through whom he derived title, 
and then stated that he and all those whose estate he had in the land from 
time immemorial had the right of common; this form of plea was called 
prescribing in a que estate. The plea asserting a right of common tn gross, 
not being appurtenant to any land, stuted that the defendant and all his 
ancestors, whose heir he is, from time immemorial had the right of common, 
without laying title to any land. (1 Wms. Saund. 345, 346; and see Wed- 
come v. Upton, 5 M. & W. 398; 6 Ib. 536; Attorney-General v, Gauntlete, 
3 Y.& J. 3.) 

By the Prescription Act, 2 & 3 Will. ITV, c. 71, s. 5, it is enacted that 
*Inall actions upon the case and other pleadings wherein the party claiming 
may now by law allege his right generally without averring the existence of 
such right from time immemorial, such general allegation shall still be 
deemed sufficient ; and if the same shall be denied, all and every the matters 
in this Act mentioned and provided which shall be applicable to the case, 
shall be admissible in evidence to sustain or rebut such allegation ; and that 
in all pleadings to actions of trespass, and in all other pleadings wherein be- 
fore the passing of this Act it would have been necessary to allege the right 
to have existed from time immemorial, it shall be sufficient to allege the 
enjoyment thereof aa of right, by the occupiers of the tenement in respect 
whereof the sume is claimed, for and during such of the periods mentioned 
in this Act as may be applicable to the case, and without claiming in the 
name or right of the owner of the fee, as is now usually done; and if the 
other party shall intend to rely on any proviso, exception, incapacity, dis- 
ability, contract, agreement, or other matter hereinbefore mentioned, or 
on any cause or matter of fact or of law not inconsistent with the simple 
fact of enjovment, the same shall be specially alleged and set forth in answer 
to the allegation of the party claiming, and shall not be received in evidence 
on any general traverse or denial of such allegation.” 

A preseriptive right muy stili be pleaded in the old form, as annexed to 
the e-tate in fee, and as existing from tune immemorial; but it must then 
be supported as such immemorial right by the evidence, and cannot be 
aided by the statute. A prescriptive right subssting by force of the statute 
must be pleaded according to the fact. (MWeleome v. Upton, 5 M. & W. 398; 
6 Ib. 536; and see Holford v. Hankinson, 5 Q. B. 584, 587.) It seems to 
be doubtful how far easements in gross are within the statute. (Welcome v. 
Upton, supra ; and see per Willes, J., Batley v. Stevens, 12C. BLN. 8.91; 
31 L. J.C. P. 226, 229; Mounsey v. Ismay, 3 UH. & C. 486; 34 L. J. Ex. 
52, 56.) As to time immemorial, see “‘ Custom,” post, p. 721. 

It is sometimes necessary to repeat the plea of a prescriptive night in 
order to rely on the period of sixty years as well as on the period of thirty. 
Where the plea is long, the subsequent plea may be pleaded shortly by re- 
ference to the previous plea as follows; “ And for a plea the defen- 
dant repeats the several allegations contained in the plea, substituting 
and alleging the period of sixty years for and instead of the period of thirty 
years.” (See ante, p. 418.) 

lt is often advisable to plead a plea of prescription at common lew as 
well as the pleas of prescription under the statute, to meet the case of a 
failure under the latter in consequence of an interruption in the use. (See 
Parker vy. Mitchell, 11 A. & E. 788; Lowe v. Carpenter, 6 Ex. 825.) 
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times of the year, as to the said land of the defendant appertaining; 
and that the alleged trespass was a use by the defendant of the said 
right of common. 





Plea by a Freeholder of a Right of Common by Prescription at 


Common Law. 


That at the time of the alleged trespass he was seised in fee of 
land, and he and all those whose estate he then had therein from 
time immemorial enjoyed common of pasture over the said land of 
the plaintiff for all their cattle levant and couchant upon the said 
land of the defendant at all times of the year, as to the said land of 
the defendant appertaining ; and that the alleged trespass was a use 
by the defendant of the said right of common. 


Plea by a Tenant of a Right of Common by Prescription at Common 
Law. 


That before the alleged trespass and at the time of the making of 
the demise hereinafter mentioned, J. A. was seised in fee of land, 
and he and all those whose estate he then had therein from time 
immemorial enjoyed common of pasture for themselves and their 
tenants over the said land of the plaintiff for all their cattle levant 
and couchant upon the said land of the said J. A. at all times of the 
year, as to the said land of the said J. A. appertaining; and the 
said J. A. being so seised as aforesaid, before the alleged trespass 
demised the said land with the appurtenances to the defendant to 
hold the same for years from the day of A.D. Lor 
from year to year so long as the said J. A. and the defendant should 
respectively please}. by virtue of which said demise the defendant 
afterwards and betore the alleged trespass entered into the said 
land, with the appurtenances so demised as aforesaid, and became 
and until and at the time of the alleged trespass was possessed 
thereof; and that the alleged trespass was a use by the defendant 
of the said right of common. [See Attorney-General v. Gauntlett, 
3 Y.& J. 93.] 

















Plea justifying pulling down obstructions to the defendant's right 
of common: Perry v. Fitzhowe, 8 Q. B. 757; Davies v. Williams, 
20 L. J. Q. B. 330; Carr v. Lambert, 3 H. & C. 499; 34 L. J. Ex. 
66. 

Plea justifying driving the plaintiff's sheep because they were 
trespassing where the defendant had a right of common: Papendich 
v. Bridgwater, 5 E. & B. 166. 


Plea of a right of common of pasture by custom within a manor: 
Arlett v. Ellis, 7B. & C. 346: 9 Ib. 671. 

Plea by a burgess of a right of common of pasture granted to the 
borough: Mellor v. Spateman, 1 Wms. Saund. 339; Parry v. 
Thomas, 5 Ex. 37. 

Plea of a right of sole pasturage in gross: Welcome v. Upton, 5 
M. & W. 398; 6 Ib. 536. 

Pleas of rights of common of pasture pur cause de vicinage: Heath 
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v. Elliott, 4 Bing. N. C. 388; Jones v. Robin, 10 Q. B. 581; Pri- 
chard v.,Powell, Ib. 589; Clarke v. Tinker, Ib. 604. 

Plea of a right of common of pasture for a certain number of cattle 
of a certain kind by reason of occupancy of land: Nichols v. Chap- 
man, 5 H. & N. 643; 29 L. J. Ex. 461. 


Plea by a copyhold tenant of a right of common of turbary within 
the manor: Grant v. Gunner, 1 Taunt. 435. 

Pilea of a right to dig minerals: Paddock v. Forrester, 3 M. & 
G. 903. 

Plea hy a customary tenant ofa vight to dig coals under his tene- 
ment: Anglesey v. Hatherton, 10 M.& W.218; Wilkinson v. Proud, 
11M. & W. 33. 

Plea of a right to dig clay for bricks: Clayton v. Corby, 2 Q. B. 
813. 

Plea of a right to enteraclose to take sand and marl: Blewett v. 

tng, 3A. & E. 554; Glover v. Dixon, 9 Ex. 158. 


Replication traversing the Right ef Common claimed under the 
2463 Will. IT, c. 71, ss. 2, 5 (a). 
That the occupiers of the said Jand did not for thirty [or sixty] 
years before this suit enjoy as of right and without interruption the 
alleged right of common. 


Replication that the Cattle were not Defendant's Commonable 
Caltle (b). 


That the said cattle were not the defendant's fecommonable] cattle 
levant and couchant upon the said land of the defendant. 


(a) A like replication to a plea of right of way is given in the C. L. P. 
Act, 1852, sched. B. 54.) A replication taking issue under that Act, s. 79, 
may be adopted ; it would put in issue the right only, and not that the 
alleged treapusses were committed im exereise of it. Tf the plamtiff con- 
tends that the trespasses were not committed im exercise of the right. he 
miust new assign. | Glover vy. Deron, Y x. 108; aud see‘ New .fssignment,” 
post, p. 797.) 

The replication puts in issue an uninterrupted enjoyment as of right, and 
the plaintuif may show any matters inconsistent with such cnyoyment (see 
2&3 Wil. IV, c. 71, 8. 5, ante, p. 712), as that it was enjoyed during a 
portion of the time by licence. (Ztckle v. Brown, 4 A. & EE. 369; Bright v. 
Walker, 1 C. M.& R. 211; Beasley v. Clurke, 2 Bing. N.C. 705.) An 
agreement or licence giving the right during the whole period must be spe- 
cially replied. (Ib.; and see Kenloch v, Nevile, 6 M.& W. 795, 806.) Unity 
of possession during the whole or part of the period may be proved under 
the above issue. (On/ey v. Gardiner, 4 M.& W. 496; England vy. Wall, 10 
M. & W. 699; Clayton v. Corby, 2 Q. B. 813.) 

All provisoes, exceptions, incapacities, disabilities, ete., mentioned by the 
statute, as infancy, idhotcy, insanity, coverture, tenancy for life, pendency of 
action, terms of vears, or for life, during which the time is not computed, 
must be specially replied. (See 2 & 3 Will. IV, c. 71, 88. 5, 7, 8; cited 
ante, p. 286; Pye v. Mumford, 11 Q. B. 666.) 

(6) The above replication is necessary where it is denied that any of the 
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Replication, to a plea of a right of common by prescription at com- 
mon law, that the close in which the trespasses were committed had 
been enclosed for twenty years (a): Hawke v. Bacon, 2 Taunt. 156 ; 
eee v. Peake, 2 B. & C. 918; Zapley v. Wainwright, 5 B. & 

. 395. 





Replication of Approvement of Common (6). 


That before the alleged trespasses the said close was parcel of a 
waste situate in the manor of , of which waste J. A., as and 
being the lord of the said manor, was seised in fce, and the said J. X. 
being so scised before the alleged trespasses approved and enclosed 
the said close from the residue of the said waste, leaving sufficient 
common of pasture there for the use of the defendant and of all 
other persons entitled to right of common over the said waste, toge- 
ther with sufficient ingress and egress for them to take, have, and 
use their said right of common upon all the residue of the said 
waste; and the said J. XK. afterwards, and before the alleged tres- 
passes, demised the said close to the plaintiff. 

Like replications: Lake v. Plarton, 10 Ex. 196; Grant v. Gun- 
ner, 1 Taunt. 435; Shakespear v. Peppin, 6 T. R. 741. 

A like replication by the owner of waste land, not being the lord of 
the manor: Glover v. Lane, 3 T. R. 445. 





Plea of approvement of common by erecting buildings and enclos- 
ing, leaving sufficient common for the commoners: Patrick v. Stubbs, 


9M. & W. 83v. 


Conression OF Pies. See “ Nolle Prosequi,” ante, p. 657 


cattle in question were commonable cattle of the defendant. Under this 
repheation the plaintif cannot rely upon a surcharge ; to do so he must new 
assign. (Bowen v. Jenkin, 6 A. & BE. 911; post, p. 757.) 

(a) If the right is pleaded under the statute, a special replication of an 
enclosure scems to be unnecessary. If the plea claims title by grant, an ex- 
tinction by an enclosure under an Enclosure Act must be replicd. (Parry v. 
Thomas, 5 Ex. 37.) 

(6) The right of approvement exists under the statutes 20 Hen. ITT, c. 4, 
and 13 Idw. I, st. 1, ¢. 46. (Patrick v. Stubbs, 9 M. & W. 830.) A custom 
for the lords of a manor to enclose waste without limit against the rights of 
the commoners would be bad as tending to the destruction of the common. 
(Badger v. Ford, 3 B. & Ald. 153; Arlett v. Ellis, 7 B. & C. 346; see 
“* Custom,” post, p. 721.) But a custom to enclose parcels of the waste, 
leaving sufficiency of common may be supported, and may be proved under 
an issue taken upon a plea of a right of common by custom in the manor, 
without a special replication. (Arlett v. Ellis, supra.) The onus of proof 
is on the lord to show that he has left sufficient common. (Z0.) 

An incroachment on waste land by a tenant in possession is, in general, 
presumed to be made for the benefit of the landlord, and to form part of 
the land demised. (£url Lisburne v. Davies, L. R.1C. P. 259; 35 L. J. 
OC. P. 193.) 
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ConstaBLEs. See ‘‘ Police,” ante, p. 389. 


CoNVERSION OF Goops, oR TROVER. 





General Issue (a). 


‘* Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Property in the Goods (b). 


That the said goods were not nor was any of them the plaintiff's 
as alleged. 


(a) By r. 20, T. T. 1853, “in actions for taking, damaging or converting 
the plaintiff’s goods, the plea of not guilty shall operate as a denial of the 
defendant having committed the wrong alleged by taking, damaging, and 
converting the goods mentioned, but not of the plaintuf’s property therein.” 

As to what amounts to a conversion, see ante, p. 290, As it must neces. 
sarily be a wrongful act, the plea of not guilty puts in issue not only the 
act constituting the conversion, but also the circumstances which make it 
wrongful. (Whitmore v. Greene, 13 M & W. 104, 107; Young v. Cooper, 
6 Ex. 259; overruling Staneliffe ve Hardwick, 2 C. M. & R.1; and sce 
Ringham v. Clements, 12 Q. B. 260; and ante, p. 699.) 

Thus leave and heence from the plamtuf, or frum one jointly interested 
in the goods with the plaintiff, or any other circumstance (not meonsistent 
with the plaintiffs property); showing the act not to be wrongful, as that 
the goods were taken under a distress, or under a writ of gi. fa., mas be 
given in evidence under this issue. (Uniin vo St. Qiantian, 11 MLA W. 28th; 
Young v. Cooper, 6 Ex. 259; Whifmore vy. Greene, 13 M. & W. 108.) 

Under this issue the defendant cannot assert any matter of title, because 
the plea confesses the plamtiff’s property. (Jones ve Davies, 6 Ex. 668 ; 
Barton v. Brown, 5 M.& W. 298.) Thus under this issue the defendant 
cannot assert a lien (JWhite vy. Zeal, 12 A. & EF. 106; SMasoa vy. Farnell, 12 
M. & W. 674, 683), but he may do so under a plea traversing the property. 
(See infra, n. (a) 

It seems to be held that it is under this issue (rather than under the de- 
nial of the plaintiff's property) that the defendant may show that he was 
joint owner of the gouds with the plaintiff, unless he has been guilty of an 
act inconsistent even with joint ownership ; as a complete destruction of 
the goods, or of the plaintiff's property therein. (2 Wins. Saund. 47 0; 
Hiqging v. Thomas, 8 Q. B. 90S; Jones v. Brown, 25 LL. J. Ex. 340.) A 
mere sale by one joint tenant does not amount to a conversion, as it does 
not affect the property of the other joint owner; but af it be made in such 
a way,u6 by sale in market overt, as to pass the whole property to the pur- 
chaser, and totally deprive the joint owner of the goods, it then is a con- 
version (Mayhew v. Herrick, 7 C. B. 229). So, creating a lien by one joint 
owner is not a conversion, (Jones v. Brown, supra.) A special plea justify. 
ing as joint owner with the plaintiff should show that the alleged act of 
conversion was merey an exercise of the right of a joint owner. (See Hig- 
gins v. Thomas, 8 Q. B. 908; Jonesy. Brown, supra, where such a plea was 
pleaded.) 

As to an application to the Court to stay proceedings in this action upon 
8 return of the goods, see ante, p. 2014. 


(6) The plamtiffs property in the goods is admitted by the plea of not 
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Plea to a Count by the Assignees of a Bankrupt for a Conversion 
before the Bankruptcy, traversing the Property. ° 


That the said goods were not nor was any of them the goods 
of the said EZ. F. as alleged. 


Plea to a Count by the Assignees of a Bankrupt for a Conversion 
after the Bankruptcy, traversing the Property. 


That the said goods were not nor was any of them the goods of 
the plaintiffs as such assignees as aforesaid as alleged. 


guilty, and therefore, if disputed, must be specifically traversed. (White v. 
Teal, 12 A. & E.106; Barton v. Brown, 5 M. & W. 298; Jones v. Davies, 
G Ex. 663.) The plea traversing that the goods were the plaintiff’s, denies 
the plaintiff's right to the possession of the goods, as against the defendant, 
at the time of the conversion. (Nicolls v. Bastard, 2C. M. & R. 662; Isaac 
v. Belcher, 5 M. & W. 139.) Thus, under this plea the defendant may 
show that the plaintiff’s wife, with his authority, gave the goods to the de- 
fendant in discharge of a debt, so that the taking of the goods thereupon, 
which was the conversion complained of, was the taking of his own goods. 
(Ringham v. Clements, 12 Q. B. 260.) 

The plaintiff must prove a right of present possession of the goods, and 
not merely a reversionary right. (Bradley v. Copley, 1 C. B. 685.) An 
owner of goods in the possession of another having a right of lien cannot 
maintain this issue against the latter (Afilgate v. Hebble, 3 M. & G. 100; 
Richards v. Symons, 8 Q. B. 90); but a proof of any special or temporary 
ownership if in immediate possession, as a lien, is sufficient to maintain the 
issue. (Legg v. Kraus, 6 M. & W. 36.) 

Possession in fact is primd facie evidence of present property, and is 
therefore suflicient to maintain this issue against a wrongdver who cannot 
show a better title or authority. (22/liott v. Kemp, 7M. & W. 312; Northam 
v. Bowden, 11 Ex.70; Armory v. Delamirie, 1 Smith’s L. C. 6th ed. 315.) 
If the plaintiff was not in possession of the goods at the time of the con- 
version he must rely upon his right only, and must be able to prove a good 
title in himself as against the possessory title of the defendant ; in such 
case the defendant may rebut the plaintiff’s proof by showing a jus tertii. 
(Butler vy. Hobson, 4 Bing. N. C. 290; Gadsden v. Barrow, 9 Ex. 514; 
Leake v. Loveday, 4 M. & G. 972.) If however the plaintiff, having once 
been in possession of the goods, was deprived thereof by the wrongful act 
of the defendant, the prior possession of the plaintiff would be primd facie 
proof of property as against the defendant; and the latter would in such 
case be estopped from setting up a gus tertii, unless he could justify his 
act by authority under the jus tertii. (Jeffries v. Great Western Ry. Co., 5 
E. & B. 802; 25 L.Jd.Q. B. 107; Fyson v. Chambers, 9 M. & W. 460; 
ante, p. 202; and see Thorne v. Tilbury, 3 H. & N. 534; 27 L.J. Ex. 407 ; 
Buckley v. Gross, 3 B. & 8. 566; 32 L. J.Q. B.129; Bourne v. Fosbrooke, 
18 C.B.N.8.515; 341.3. C. P. 164. 

The defendant may set up a right of lien under a plea traversing the pro- 
perty in the goods. (Owen v. Knight, 4 Bing. N. C. 54; Brandao v. Bar- 
nett, 1 M.& G. 908; Richards v. Symons, 8 Q. B. 90; see “ Lien” post, 
p. 741.) See the defence of a lien by an innkeeper set up under this plea, 
Broadwood v. Granara, 10 Ex. 417; and see the cases there cited. Soa 
lien upon goods scized for non-payment of toll. (Free v. White, 1 Dowl. 
N.S. 586.) A special plea setting up a lien would formerly have been spe- 
cially demurrable as amounting to an argumentative traverse of the property 
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Plea that the plaintiff had recovered judgment in an action for 
the conyersion of the same fon against a third party, who had pre- 
viously sold them to the defendant, which was the conversion com- 
plained of (a): Cooper v. Shepherd, 3 C. B. 266. 

Plea that the conversion consisted of a wrongful sale of the goods, 
and that afterwards the plaintiff waived the tort by claiming the 
proceeds of the sale, a portion of which the defendant then paid him: 
Lythgoe v. Vernon, 5 H. & N. 180; 29 L. J. Ex. 164. 

Plea to an action for money received, and for a wrongful conver- 
sion of goods, that the money was the proceeds of the goods con- 
rerted, and that the plaintiff had recovered judgment for the same 
conversion against a third party: Buckland v. Johnson, 15 C. B. 


145. 


in the goods. (Jackson v. Cummins, 5 M. & W. 342, 349 ; Dorrington v. 
Carter, 1 Ex. 566.) 

Under this issue the defendant may take advantage upon the evidence 
of any conduct of the plaintuf which may have estopped him from aaserting 
the goods to be Ins; as where the goods of the plaintiff were wrongfully 
sold, but the plaintiff knowingly stood by and allowed the defendant to 
buy them, or where the plaintiff represented them to be the goods of an- 
other. (Pickard vy. Sears, 6 A. & E. 469; Gregg v. Wells, 10 A. & E. 90; 
Freeman v. Cooke, 2 Ex. 654; und see Cornish v. Abington, 4H. & N. 549 ; 
28 L. J. Ex. 262) 

In an action against the assignecs of a bankrupt for converting the goods 
of the plaintiff, the defendants may show under this issue that the goods 
at the time of the conversion were in the order and disposition of the 
bankrupt with the consent of the plaintiff (/saae vy. Belcher, 5 M. & 
W. 139; Under the Bankrupt Law Consolidation Act, 1819, 12 & 13 
Vict. c. 106, s. 125, an order of the Court is necessary for the vesting of the 
property in the assignees, but the title of the assignees relates back to the 
act of bankruptey ; therefore such order may be relied on under the above 
issue, although it was not obtamed until after the action was brought. 
(Heslop v. Baker, 8 Ex. 411.) 

This issue is divisible, and may be found for the plaintiff as to some of 
the goods, and for the defendant as to the others. (Walliams v. Great 
Western Ry. Co. 1 Dowl, N.S. 16; Freshney v. Wells, 1 WH. & N. 653, 
26.L. J. Ex. 228; see aanle, p. 439 ) 

(a) By the recovery of a judgment in an action for the conversion of 
goods, the plamtiff’s right of property is barred (Cooper v. Shepherd, 3 
C. B. 266); and it seems that the property vests in the defendant from 
the date of the conversion. (Buckland vy. Johnson, lo C. B. 145.) The 
plaintif® having obtained an interlocutory judgment only, and no. satis- 
fuction, may matntain trover against the party to whom the goods have 
been transferred by the defendant in the former action. (Marston v. 
Phillips, 9 L. T. N.S. 2890.) 

When the conversion consists of a wrongful sale of the goods, the owner 
may waive the tort and sue for the proceeds of the sale in a count. for money 
received, and, if he ¢ecover, the judgment may be pleaded as a bar to a 
subsequent action for the wrongful conversion ; 80 a judgment for tho 
proceeds or for the conversion may be pleaded in bar to a subsequent 
action against a party who had joined in the sale, and in receiving the 
proceeds. (Buckland v. Johnson, 15 C. B. 145; Lythgoe v. Vernon, 6 H. & 

. 180; 20 L. J. Ex. 164.) 
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CopyRiGHtT. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


Plea traversing that the Plaintiff was the Proprietor of the 
Copyright. 


That the plaintiff was not the proprietor of the said copyright as 
alleged. 


Plea traversing that the Copyright was subsisting. 
That the said copyright was not a subsisting copyright as alleged. 


Plea that the hook was not first published in England: Boosey v. 
Davidson, 4 D. & L. 147; 18 L. J. Q. B. 174; Boosey v. Purday, 
4 Ex. 145. 

Pica that the book was printed and published and sold by the 
plaintiff without the name of the printer, contrary to the statute 2 
& 3 Viet. c.12: Chappell v. Davidson, 18 C. B. 194; 25 L. J. C. P. 
225. 

Plea that the plaintiff fraudulently published the book as the 
work of an author who did not write it: Wright v. Tallis, 1 C. 
B. 893. 

Plea that the copyright was not entered at Stationers’ Hall: see 
Chappell v. Davidson, 18 C. B. 194. 


Notice of Objections to be given with Pleas in an Action for Piracy 
of Copyright. (5 & 6 Vict. c. 45, s. 16 (d).) 


In the ——. 
A. B. plaintiff against &. F. defendant. 
Take notice that the above-named defendant means to rely on the 
trial of this action on the following objections :— 


) The gencral issue, not guilty, denics the alleged infringement of the 
copyright, whether it: be in selling, printing, cte., or whatever be the wrong- 
ful act charged. In an action for selling a copy of a print from a spurious 
plate under the 17 Geo. ITT, c. 57, it denies the mere act of selling, and 
not the knowledge of the defendant that the copy was printed from a spu- 
rious plate, which is immaterial. (Gambart v. Sumner, 5 H. & N. 5; 29 
L. J. Ex. 98.) It admits the copyright of the plaintiff, which, if denied, 
must be traversed in terms. Any circumstances avoiding his right must be 
pleaded specially. 

(b) By the 5 & 6 Vict. c. 45, 8. 16, it is enacted that in any action for 
infringing a copyright in a book under that statute “the defendant, on 
pleading thereto, shall give to the plaintiff a notice in writing of any 
objections on which he means to rely on the trial of such action; and 
if the nature of his defence be that the plaintiff in such action was not the 
author or first publisher of the book in which he shall by such action claim 
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1. That the defendant is not guilty of the alleged grievances. 

= That the plaintiff was not the proprietor of the said copy- 
right. 

3. That at the time of the alleged grievances there was no sub- 
sisting copyright in the said book. 

4. That J. K. and not the plaintiff was the author of the said 
ook. 

5. That DZ. M. and not the plaintiff was the first publisher of the 
said book. 

6. That NV. O. and not the plaintiff is the proprietor of the said 
copyright. 

7. That the said book was first published with the title 
[specify the title of the book as first published], on the 
of , A.D. [specify the date of first publication], at 
[specify the place of the first publication}. 

[ State any other objections in the same manner. | 

Yours, ete., 

To Mr. C. D. plaintiff's attorney. G. H. defendant’s attorney 

or agent. [or agent |. 

See like notices: Boosey v. Davidson, 4 D. & L. 147; Sweet v. 
Benning, 16 C. B. 459. 








day 











County Courts. See ante, p. 300. 


Custom (a). 


copyright, or is not the proprictor of the copyright therein, or that some 
other person than the plaintiff was the author or first publisher of such 
book, or is the proprietor of the copyright therein, then the defendant shall 
specify in such notice the name of the person whom he alleges to have been 
the author or first. publisher of such book, ov the proprietor of the copyright 
there, together with the title of sueh book, and the time when and the 
place where such book was first published, otherwise the defendant in such 
action shall not at the trial or hearing of such action be allowed to give any 
evidence that the plaintiff in such action was not the author or first pub- 
lisher of the book in which he claims such copyright as aforesaid, or that 
he was not the proprietor of the copyright therein; and at such trial or 
hearing no other objection shall be allowed to be made on behalf of such 
defendant than the objections stated in such notice, or that any other per- 
son was the author or first publisher of such book, or the proprietor of the 
copyright therein, than the pergon specified in such notice, or give in evi- 
dence in support of his defence any other book than one substantially cor- 
responding in title, time, and place of publication with the title, time, and 
place specified im such notice.” (See 2 Chit. Pr. 12th ed. 1466; Leader v. 
Purday, 7 C. B. 4.) ‘ 


(a) A custom is a usage which obtains the force of law within 8 particular 
manor or parish or district, or at a particular place, in respect of the persons 
and things which it concerns. Jt must be certain, reasonable in itself, com- 
mencing from time immemorial, and continued without interruption. (1 
Blachst.Com. 76; 7 ysony. Smith, 9 A. & E. 406, 421; Blewett v. Tregonning, 
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Plea of a right of common of pasture by custom within a manor : 
Arletit v. Ellis, 7 B. & C. 346; 9 B. & C. 671. 

Plea of a custom in a manor to seize heriots: Kingsmill ¥. Bull, 
9 East, 185; Price v. Woodhouse, 16 M. & W. 1. 

Plea of a custom in a manor to seize quousque to enforce admit- 
tance and fines: Phypers v. Eburn, 3 Bing. N. C. 250. 

Plea of a custom ina township for the inhabitants to use a well: 


Race v. Ward, 4 E. & B. 702; 7 Ib. 384; 26 L. J. Q. B. 1383. 


3A. & 1.554; Rogers v. Taylor,1 H. & N. 706, 26 L. J. Ex. 203.) Time 
immemorial dates from the beginning of the reign of Richard I, a.p, 1189. 
(2 Blackat. Com. 31.) Proof of uninterrupted modern usage is presumptive 
evidence of the previous existence of the custom, but muy be rebutted by 
proof of its non-existence at any time within the above period of legal me- 
mory. (1 Blackst. Com. 76; 2Ib. 31; Jenkins v. Harvey, 1 C.M.& R. 877.) 
Thus a custom to demand and have certain fees may be rebutted by the 
rankness of the fee at some previous time within that period. (Bryant v. 
Foot, 36 L. J. Q. B. 65; L. R. 2 Q. B. 161; 3 Ib. 497; Lawrence v. LHitch, 
L. R. 2 Q. B. 184 (1); but see Afills v. Afayor of Colchester, 36 L. J. C. P. 
210; L. R. 2 C. P. 476, 484.) 

A profit @ prendre in the soil of another cannot be claimed by custom, 
except in the case of a copyhold tenant against Ins lord. (Gafeward’s ease, 
6 Rep. 59%; 1 Wms. Saund. 310¢; BR. v. Churchill, 4B. & C. 750, 755 ; 
Blewett v. Tregonning, 3 A. & 1.562; Constable v. Nicholson, 14.0. B. N.S. 
230; 32 L. J.C. P. 240.) As a claim by the inhabitants of a parish to 
take drifted sand from the land of another (Blewett v. T'regonning, supra), 
or a claim by the inhabitants of a township to take stones from the land of 
another to repair the highway. (Constable v. Nicholson, supra.) An case- 
ment may be so claimed, as a right in the inhabitants of a parish of wash- 
ing and watcring cattle at a pond, or of using a pond or well. (Manning v. 
Wasdale, 5 A. & K.758; and see Race v. Ward, 4E.& B. 702; 7 Tb. 384; 
26 L. J. Q. B. 133.) A custom for all the citizens of a city to hold horse- 
raccs on a certain close on a certain day in every year is good. (Mounsey v. 
Ismay, 1 HW. & C. 729; 32 L. J. Ex. 94; and see 8. C. 34 L. J. Ex. 52.) 
A custom for all victuallers m the realm to erect booths at a fair on paying 
toll to the owner of the soil was allowed to be good. (Tyson v. Smith, 9 A. 
& HE. 406; secIb. p. 425.) The custom of tin-bounders in Cornwall to dig 
for tin in the land of another, paying # proportion of the tin as toll, is also 
allowed to be good. (Augers v. Brenton, 10 Q. B. 26.) 

A custom which may operate to the total destruction of the tenement on 
which it is exercised is deemed to be unreasonable and bad (Broadbent v. 
Wilks, Willes, 360; J0lilfon v. Earl Granville, 5 Q. B. 701); a8 the custom 
for the lord of » manor to work mines without any limit or compensation 
for the damage thereby done to the surface (Ib.; and sve H’akefield v. 
Duke of Buccleuch, 36 L. J. C. 763; L. R. 4 Eq. 613); so a custom for 
the lord of a manor to enclose the waste without limit, where there was a 
right of common, was held bad (see ‘“‘ Common,” ante, p. 715); a right of 
the lord to dig clay-pits was held to be good as against the commoners, as 
only temporarily depriving them of the pasture. (Bateson v. Green, 5 T. RB. 
411.) A custom for the copyholders of a manor to take unlimited turf from 
the common was held bad. (Wilson v. Willes, 7 East, 121.) But a custom 
for copyholders to dig clay without stint out of their own tenements was 
held good. (Marquis of Salisbury v. Gladstone, 9 H. L. C. 692; 34 L. J. 
C. P. 222; and see Hanmer v. Chance, 34L. J. C. 413.) A custom for the 
inhabitants of a parish to exercise and train horses at all seasunable times 
of the year in a place beyond the limits of the parish was held to be un- 
reasonable and bad. (Sowerby vy. Coleman, L. R. 2 Ex. 96; 36 L. J. Ex. 
57.) 


~ 
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Plea of a custom for the citizens of a city to hold horse-races on a 
close of land on a certain day in the year: Mounsey v. Ismay, 1 H. 
& C. 79, 32 L. J. Ex. 94; and see 8. C. 34 L. J. Ex. 52. 

Plea of a custom in a parish for the inhabitants to beat the bounds : 
Taylor v. Devey, 7 A. & E. 409. 

Plea justifying the erection of booths, etc., by a custom to hold a 
Jair on the spot: Tyson v. Smith, 6 A. & HK. 745; 9 Ib. 406. 

Replication, in an action for pulling down the plaintiff's booth to 
which defendant pleaded that it was erected on a public highway, 
that there was a custom to hold a fair in the highway, and to erect 
booths there, leaving sufficient space for the highway: Elwood v. 
Bullock, 6 Q. B. 383. 


DaMAGE FEASANT. 
See “ Distress,” post, p. 731; “ Replevin,” post, p. 782. 


DeraMaTION: LIBEL and SLANDER. 





General Issue (a). 
“‘ Not Guilty,” ante, p. 697. 


(a) In actions for libel or slander, the plea of not guilty denies the pub- 
lication of the matter, the publication of it maliciously and in the defama- 
tory sense nnputed in the declaration. (See r. 16, T. T. 1853; C. L. P. Act, 
1852, s. 61, cited ante, p. 305; post, p. 725.) The innuendo or meaning 
imputed to the words is put in issue by this plea. Under the plea of not 
guilty the defendant may also object that the matter proved is not defama- 
tory, which is a question for the jury under the direction of the judge. 
(Baylis v. Lawrence, 11 A. & HE. 920; Paris v. Levy, 9 C. B. N. 8. 342, 
352; and see anie, p. 302.) 

By r. 16, T. T. 1853, “In an action for slander of the plaintiff in his 
office profession or trade, the plea of not guilty will operate in denial of 
speaking the words, of speaking them maliciously and in the defamatory 
sense imputed, and with reference to the plaintiff’s office, profession or 
trade, but it will not operate as a denial of the fact of the plaintiff holding 
the office or being of the profession or trade alleged.” The latter fact, if 
denied, must. be traversed in terms. 

Under the plea of not guilty the defendant may prove that the words 
were spoken or published on a privileged oceasion. (1 Wms. Saund. 130 (d) ; 
Lillie v. Price, 5 A. & E. 645; Pattison v. Jones, 8B. & OC. 578; Lewis v. 
Levy, E. B. & KE. 5387; 27 L. J. Q. B. 282; Hoare v. Silverlock, 9 C. B. 20; 
Earl Lucan v. Smith, 1 H. & N. 481; 26 L. J. Ex. 94; Carr v. Duckett, 
5 H. & N. 783; 29 L. J. Ex. 468.) And the plaintiff may show in answer 
to this that the publication was not within the privilege by proving actual 
malice; thus he may show that the charge was false to the knowledge of 
the defendant ; and the latter, again, may give evidence to rebut the plain- 
tifi’s proof in this respect by showing that he knew or believed it to be true 
(Fountain v. Boodle, 3 Q. B. 5); and thus the truth of the charge may 
become material and may be proved incidentally under the general issue. 
(2%. ; per Lord Ellenborough, C.J., Brown v. Croome, 2 Stark. 297, 298; 


Defamation : Libel and Slander. 723 
Plea, to an Action for Slander of the Plaintiff in his Trade, 
denying that the Plaintiff carried on the Trade. , 


That the plaintiff did not carry on the trade [or business] of a—— 
as alleged. 





Plea of Justification, that the alleged Libel or Slander is true (a). 


That before the alleged grievance [here state the facts relied on 
asa justification of the truth of the libel or slander. If the charge to 
be justified is ‘‘ he is a regular prover under bankruptcies ” (see the 
declaration, ante, p. 305), this may be done as follows: J. K. wasa 
trader subject to the statutes then in force concerning bankrupts, 
and had committed an act of bankruptcy and become a bankrupt 
within the meaning of the said statutes, and a petition for adjudica- 


and see Manning v. Clement, 7 Bing. 362.) As to what are privileged oc- 
casions, see ante, p. 302. 

A special plea stating in general terms that the article was a fair and 
bond fide comment in a public journal on the conduct of the plaintiff in his 
public capacity has, since the C. L. P. Act, 1852, been allowed togcther 
with the plea of not guilty; but leave was refused in the same case to plead 
the facts showing that the comment was fair, as being matters of evidence 
and tending to introduce irrelevant questions at the trial. (Harl Lucan v. 
Smith, 1H. & N. 481; 26 L. J. Ex. 94; in Clinton v. Henderson, 13 Ir. 
C. L. R. Ap. xlii., a like plea that the alleged libel was a fair and bond fide 
comment was allowed, but with an amendment by the addition of the words 
‘on the occasion therein referred to.”’) It has sometimes been thought ad- 
visable to plead the defence of privilege specially where it is wished to raise 
the question on the record by demurrer. (Zb.; and sce Lewis v. Levy, I. B. 
& E. 537; 27 L. J. Q. B. 282, where there was a special plea that the libel 
was a correct report of a preliminary inquiry before a justice of the peace 
on a charge of perjury.) 

In actions for slander in respect of words not actionable in themsclves, 
but only by reason of special damage caused by them, the plea of not guilty 
also puts in issue the special damage alleged. (Wilby v. Elston, 8 C. B. 
142.) In such actions the plaintiff cannot prove general damage beyond 
the special damage laid. (Dixon v. Smith, 5 H. & N. 450; 29 L. J. Ex. 125.) 

By the Statute of Limitation, 21 Jac. I, c. 16, 8. 3, actions for defama- 
tion (other than for slander) must be brought within six years after the 
cause Of action; and actions for words within two years after the words 
spoken. Ifthe words are actionable only by reason of special damage the 
action may be brought within six years, but if actionable in themselves the 
limit is two years though special damage subsequently ensuc. (Saunders v, 
Edwards, T. Raym. 61; 1 Sid. 95.) The statute of limitation must be 
pleaded. (See “ Limitation,” post, p. 747.) 

Payment into court is not allowed in actions for defamation except under 
6 & 7 Vict. c. 96, 8. 2; cited post, p. 726. (See “ Payment into Court,” 
post, p. 767.) 

(a) A justification of the libel or slander on the ground of its truth must 
be pleaded specially, and cannot be proved under the general issue (Smith 
v. Richardson, Willes, 20; Underwood v. Parks, 2 Strange, 1200; 1 Wms. 
Saund. 130, n. (1) ); although, as stated in the preceding note, the question 
of the truth of the charge may sometimes arise incidentally under that plea ; 
and it is no objection to evidence which is material to some other issue, that 
it. proves the truth of the libel, and that there is no special plea to that effect. 
(Manning v. Clement, 7 Bing. 362.) A justification on this ground should 
not be pleaded without good reason to expect that it will be proved ; for if 
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tion of bankruptcy had been duly filed against him in the Court of 
Bankruptcy for the district, and he had been duly adjudged 
bankruft by the said Court; and thereupon the plaintiff, falsely and 
fraudulently pretending to be a creditor of the said J. K. at the 
time of the said bankruptcy, then assumed to prove and in due form 
of law proved against the estate of the said J. X.,as such bankrupt 
as aforesaid, in the said Court a debt of £ as due to the plaintiff, 
whereas the said debt was not due to the plaintiff but the same was 
a fictitious debt, as the plaintiff at the time of so proving the same 
well knew; and before the alleged grievance Z. M. was a trader, 
[ete. State in like manner all the instances of the plaintiff having 
proved fictilious debts under bankruptcies with the knowledge that 
they were fictitious, which are relied on as justifying the imputation of 
his habit of doing so: or tf the the charge to be justified is ‘he is the 
person who took my horse,” or “he is a thief,” (see the declarations, 
aute, p. 308) the fact may be stated thus: the plaintiff feloniously 
stole a horse of the defendant. | 








it is pleaded upon insufficient grounds it may be taken into consideration 
by the jury in ussessing the damages. (Wilson v. Robinson, 7 Q. B. 68.) A 
plea that the libel had previously been published by another, and that the 
defendant at the time of publishing it stated the source from which he re- 
ceived it, and then believed it to be truc, was held a bad plea. (Zidman v. 
Ainslie, 10 Ex. 63.) 

If a libel consists of several distinct charges, or is divisible into distinct 
parts, a plea of justification may be pleaded to part only. (Mountney v. 
Watton, 2 B. & Ad. 673; Clarke v. Taylor, 2 Bing. N. C. 664, 665; 
UU‘ Gregor v. Gregory, 11 M. & W. 287; Clarkson v. Lawson, 6 Bing. 587 ; 
Walker v. Brogden, 19 C. B. N.S. 65; and see the notes to J’.Anson v. 
Sfuart, 2 Smith’s L. C. 6th ed. 57, 65.) 

Lhe plea of justification must in general be pleaded with sufficient par- 
ticularity to enable the Court to judge whether the facts amount to a justi- 
fication or not. (Joness v. Stubbs, 7 C. B. N.S. 555; 29 L. J.C. P. 220.) 
But the form in which the plea will be allowed seems to depend in great 
measure on the nature of the charge in the declaration. (See Behrens v. 
Allen, 8 Jur. N.S. C. P. 118; and see 2 Smith’s L. C. 6th ed. 67.) 

Where the libel or slander as laid in the declaration imports a direct 
charge by the defendant of specific acts, the plea of justification may be 
allowed to be pleaded in a general form, thus, “that the defamatory matter 
in the declaration mentioned is true in substance and fact.’ (See Behrens 
v. Allen, supra.) And the Court will, if necessary, order the defendant to 
deliver, with such plea, particulars of the charges intended to be justified. 
(Ié.) In such a case this gencral form is in effect as specific and particular 
as a more formal plea; for the plea in any other form need, at the present 
day, be only a repetition of the charge alleged in the declaration. But this 
general form of plea will be insuflicient and bad in substance where the 
words complained of, instead of being a direct and positive charge made b 
the defendant, are in the form of something reported or repeated as said by 
aaa for in Ave a - the ea might only aver the truth of the charge 
iaving been made, and not the truth of th “ce itse 
Thivattes, 3B. & G. 536.) e charge itself. (Duncan v. 
_ Where the charges contained in the libel or slander, instead of being spe- 
cific, are general, and particularly where they impute mdictable matter, a 
general form of plea ought not to be used. It is contrary to the essential 
objects of pleading, namely, that the other side should be informed of what 
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Plea of Justification of the Words used without the Innuendo (a). 


[ Commence with the form of Plea to part of a special Count, ante, 
p. 447, limiting it thus :] as to so much of the declaration as relates 
to the speaking and publishing by the defendant of the alleged words 
[in reference to the plaintiff's said trade] without the alleged mean- 
ing says that [state the facts relied on to prove that the charge is 
true in the natural meaning of the words, as in an ordinary plea of 
justification}. 


facts are to be tried, and that the Court should be able to judge whether 
the facts relied on are, if true, sufficient in law. The former object may no 
doubt be attained by the delivery of particulars, but there is no sufticient 
reason why the proper office of pleading should be superseded by this more 
complicated and more expensive substitute. In practice, too, it is a matter 
of frequent experience that imputations are sought to be justified in a gene- 
ral form which no one could attempt to justify specifically ; and thus the 
test which pleading affords, even to the pleader himself, of the validity of a 
defence, is lost. The other object, that of enabling the Court to judge of the 
sufficiency in law of the justification, is unavoidably sacrificed by a general 
plea: the plaintiff is in effect precluded from obtaining the opinion of the 
Court (and of a Court of error) on the question whether the facts justify the 
imputation, and the matter has to be left in the hands of the jury in cases 
most peculiarly open to feeling and prejudice. And after all there remains 
no record of the distinct determination of any particular facts which can 
be afterwards binding on the parties. 

In most cases therefore in which a gencral plea of justification can be 
sufficient no trouble is saved by adopting it; and the safest and best course 
appears to be to justify specifically. (See the observations in the note to 
J’ Anson v. Stuart, 2 Smith’s L. C. 6th ed. 57, 65; and see Hickinbotham 
v. Leach, 10 M. & W. 361; Holmes v. Catesby, 1 Taunt. 543; Oliver v. 
Bentinck, 3 Taunt. 456; Jones wu Stevens, 11 Price, 235.) 

(a) By the C. L. P. Act, 1852, s. 61, “ In actions of libel and slander the 
plaintiff shall be at liberty to aver that the words or matter complained of 
were used in a defamatory sense, specifying such defamatory sense, without 
any prefatory averment to show how such words or matter were used in 
that sense, and such averment shall be put in issue by the denial of the 
alleged libel or slander; and where the words or matter set forth, with or 
without the alleged meaning, show a cause of action, the declaration shall 
be sufficient.” (See ante, p. 305.) It seems that the effect of this section is 
that a declaration containing one count for libel or slander, with an mnu- 
endo specifying the defamatory sense, is equivalent to two counts, one with 
the innuendo and one without the innuendo, and if the matter without the 
innuendo shows a cause of action it becomes necessary for the defendant to 
answer both charges, which he may do by pleading the general issue to the 
whole declaration, or he may plead a justification as to the words with the 
meaning in the innuendo, and also as to them without the meaning ; if, in 
such case, he denies merely using the words with the meaning alleged or if 
he justifies them in the one meaning only, he must limit his plea accordingly 
to so much of the declaration as it answers, otherwise 1t would be bad as 
not answering the whole matter to which it is pleaded. (Watkin v. Hall, 
L. BR. 3 Q. B. 396; 37 L. J. Q. B. 125; and see ante, p. 446.) It is sug- 
gested that in such a case the defendant should plead in the above form or 
to the like effect. It is not allowable to add to the words in the declara- 
tion, or to assert a different meaning, and justify in a sense different to that 
alleged. (Bremridge v. Latimer, 12 W. R. 878, C. P.) 
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Plea to a libel imputing a general charge of baseness, that the 
libel was published in reference to a particular transaction and jus- 


tufying tt: Tighe v. Cooper, 7 EK. & B. 639. 


Special plea that the matter published was a fair and bond fide 
comment in a newspaper article upon the conduct of the plaintiff in a 
public capacity: Earl of Lucan v. Smith, 1H. & N. 481; 26 L. J. 
Hx. 94; Cooper v. Lawson, 8 A. & K. 746; see Kelly v. Tinling, 
L. R. 1 Q. B. 699; 35 L. J. Q. B. 231; Walker v. Brogden, 19 
C. B. N. 8. 65; ante, p. 723. 

Plea that the libel was a correct report of a preliminary inquiry 
before a justice of the peace in which the plaintiff was summoned to 
answer a charge of perjury and was discharged: Lewis v. Levy, E. 
B. & E. 537; 27 L. J. Q. B. 282. 


Notice of the Defendant's Intention of giving Evidence of an Apology 
in Mitigation of Damages, to be delivered with the Plea, under 
the 6 & 7 Vict. c. 96, s. 1 (a). 


In the ——. 
Between A. B. plaintiff and FE. F. defendant. 

Take notice, that the defendant intends on the trial of this cause 
to give in evidence, in mitiyation of damages, that he made [or 
offered] an apology to the plaintiff for the defamation complained 
of in the declaration herein, before the commencement of this action 
[or as soon after the commencement of this action as there was an 
opportunity of making or offering such apology, the action having 
been commenced before there was an opportunity of making or 
offering such apology ]. 

To Mr. C. D. plaintiff's Yours, etc., 

attorney or agent. G. FT. defendant’s attorney [or agent]. 


Plea of an Apology and Payment into Court to an Action for a 
Libel contained in a public Newspaper (or Periodical] under 6 & 


7 Vict. c. 96, s. 2 (bd). 


That the alleged libel was contained in a public newspaper [or 
periodical publication] ordinarily published at intervals not ex- 


(a) By the 6 & 7 Vict. c. 96, s. 1, it is enucted “ That in any action for 
defamation it shall be lawful for the defendant (after notice in writing of hia 
intention so to do, duly given to the plaintiff at the time of filmg or de- 
livering the plea in such action) to give in evidence, in mitigation of da- 
mages, that: he made or offered an apology to the plaintiff for such defama- 
tion before the commencement of the action, or as soon afterwards as he 
had an opportunity of doing so, in case the action shall have been com- 
menced before there was an opportunity of making or offering such apology.” 
(See the form of the notice given in Chit. Forms, 10th ed. 844.) 

(6) By the 6 & 7 Vict. c. 96, s. 2, it is enacted “that in an action for a 
libel contained in any public newspaper or other periodical publication, it 
shall be competent to the defendant to plead that such libel was inserted in 
such newspaper or other periodical publication without actual malice and 
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ceeding [or exceeding] one week, called the , and was inserted 
in such newspaper [or periodical publication ] without actual malice 
and without gross negligence; and before [or at the earliest op- 
portunity after] the commencement of this action the defendant 
inserted in such newspaper [or periodical publication] a full apo- 
logy for the said libel, [or offered to publish a full apology for 
the said libel in any newspaper or periodical publication to be se- 
lected by the plaintiff] according to the statute in such case made 
and provided; and the defendant brings into Court the sum of 
£ by way of amends for the injury sustained by the plaintiff 
by the publication of the said libel, a | says that the said sum is 
enough to satisfy the claim of the plaintiff in respect thereof. 

Inke pleas: O' Brien v. Clement, 16 M. & W.164; Chadwick v. 
poo 3.C. B. 885; Lafone v. Smith, 4 H. & N. 158;-28 L. J. 

ix. 33. 





Plea in accord and satisfaction that it was agreed that mutual 
apologies should be published in certain newspapers in satisfaction, 
and that such apologies were published accordingly: Boosey v. 
Wood, 3 H. & C. 484; 34 L. J. Ex. 65. 


without gross negligence, and that before the commencement of the action, 
or at the earliest opportunity afterwards, he inserted in such newspaper or 
other periodical] publication a full apology for the said libel, or, if the news- 
paper or periodical publication in which the said libel appeared should be 
ordinarily published at intervals exceeding one week, had offered to publish 
the said apology in any newspapey or periodical publication to be selected 
by the plaintiff’ in such action ; and that every such defendant shall, upon 
filing such plea, be at liberty to pay into Court a sum of money by way of 
amends for the injury sustained by the publication of such libel, and such 
payment into Court shall be of tho same effect and be available in the 
same manner and to the same extent, and be subject to the same rules and 
regulations as to payment of costs and the form of pleading, except so far 
as regards the pleading of the additional facts hereinbefore required to be 
ee by such defendant, as if actions for libel had not been excepted 
rom the personal actions in which it is lawful to pay money into Court (sce 
3&4 Will. IV, c. 42), and that to such plea to such action it shall be com- 

etent to the plaintiff to reply generally, denying the whole of such plea.” 

his enactment is expressly excepted from the C. L. P. Act, 1852, s. 70, 
see post, p. 767. 

The replication taking issue is sufficient. The plaintiff may also confine 
his denial to any part of the plea. (See Chadwick v. Herapath, 3 C. B. 885.) 
The above plea will not be allowed together with a plea of not guilty. 
(O’ Brien v. Clement, 3 D. & L. 676; 15 M. & W. 435.) 

The payment into Court under this statute is conditional upon the plea 
being proved, and if the plea is not proved, the defendant is entitled to take 
the money out again, and the plaintiff is entitled only to the damages found 
by the jury (Lafone v. Smith, 4 H. & N. 158; 28 L. J. Ex. 33), who are 
to assess the damages irrespectively of the amount paid into Court, and are 
not to consider the payment into Court as an admission of liability to that 
amount. (Jones v. Mackie, L. R. 3 Ex.1; 37 L. J. Ex. 1.) 
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DetENTION oF Goons, o8 DETINUE. 


Plea traversing the Detention (non detinet) (a). 


That the defendant does not [or did not or did not nor does he 
according to the form of the declaration.| detain the said goods [or 
deeds, or as the case may be,]| or any of them as alleged. 


(2) By r. 15, T. T. 1853, “In actions for detaining goods the plea of 
non detinet shall operate as a denial of the detention of the goods by the de- 
fendant, but not of the plaintiff’s property therein ; and no other defence 
than such denial shall be admissible under that plea.” It is held under 
this rule that this plea puts in issue the mere fact of a detention adverse to 
or hae the will of the plaintiff, and not its wrongful character. (Clements 
v. Flight, 16 M. & W. 42; and see Mason v. Farnell, 12 M. & W. 674; 
Whitehead v. Harrison, 6 Q. B. 423, 429.) 

The plea of non detineé is not mentioned in the C. L. P. Act, 1852, s. 84 
(ante, p. 442), amongst those pleas which can be pleaded together without 
leave of the Court or a judge; nor is it mentioned anywhere in the Act or 
in Sched. B. Since that Act the plea of not guilty has sometimes been 
pleaded in actions of detinue, and its effect would scem to be the same as 
that of non detinet. 

The ordinary evidence of detention is that the defendant refused to de- 
liver the goods when demanded. (Jones v. Dowle, 9 M. & W. 19.) It is no 
defence to show that the goods were not in his possession when demanded, 
if he had improperly parted with the possession, as where he had sold them 
(Jones v. Dowle, supra), or where he had lost. them by carelessness. (Reeve 
v. Palmer, 5 C. B. N. 8. 84; 27 L. J. C. P. 327; 28 Ib. 168.) A plea that 
the defendant tendered und offered to deliver up the goods to the plaintiff, 
who refused to receive them, was held bad on special demurrer, as being an 
argumentative plea of non detinet. (Clements v. Flight, 16 M. & W. 42.) 
The defendant may show under this issue that the goods were delivered by 
him to a third person with the plaintiff’s consent (Anderson v. Smith, 29 
L. J. Ex. 460); or that tho goods were sold by him by the authority of a 
tenant in common with the plaintiff. (Morgan v. Marquis, 9 Ex. 145.) So 
it would seem that the defendant might give in evidence any matter show- 
ing that the detention was not adverse. 

All matters tending to show that the adverse detention is rightful or jus- 
tifiable must be specially pleaded. The defendant cannot, generally, under 
the plea of non detinet enter into the question of title (Mason v. Farnell, 
12 M. & W. 674) ; or assert title in himself or justify the detention under 
the title of another (Richards v. Frankum, 6 M. & W. 420); or set up a 
lien (Barnewall v. Williams, 7 M. & G. 403; seo post, p. 741); or a joint 
ownership in himself. (Mason v. Farnell, supra.) 

After the passing of the C. L. P. Act, 1854, s. 78, it was held that pay- 
ment into Court could not be made in respect of a claim for a return of the 
goods. (Allan v. Dunn, 1 H. & N. 572; 26 L. J. Ex.185.) But such pay- 
ment might be made in respect of the plaintiff’s claim for damages for 
the detention of the goods as distinct from the claim for their return. 
(Crossfield v. Such, 8 Ex. 159, where see a plea to that effect.) Now by 
the C. L. P. Act, 1860, s. 25, “In any action for detaining the goods of 
the plaintiff, it shall be lawful for the defendant, by leave of the Court or a 
judge, and upon such terms as they or he shall think fit, to pay into Court 
a sum of money to the value of the goods alleged to be detained ; and such 
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Plea traversing the Plaintiff's Property in the Goods (a). 


That the said goods [or deeds, or as the case may be] were,not nor 
was any of them the plaintiff’s as alleged. 


Plea that the defendant delivered up the goods and the plaintiff ac- 
cepted them after action brought, and payment into Court of damages 
Jor the detention: Crossfield v. Such, 8 Ex. 159. 


Plea that the goods had been delivered to the defendant by the 
plaintiff and others, joint owners with him, and that they had not 
Gor anded the re-delivery of the said goods: Atwood v. Ernest, 13 C. 

. 881. : 


Plea that the plaintiff had pawned the goods to a third party for 
a debt which remained unpaid, and the latter pawned the goods to 
the defendant for a debt which remained unpaid: Donald vy. Suck- 
ling, L. R. 1 Q. B. 585; 35 L. J. Q. B. 232. 


Pleas of lien, see “* Lien,” post, p. 741. 


DiscLaimEeR oF TitTLE. See ‘‘ Tender of Amends,” post, p. 790. 


DistTREss. 





Plea of the General Issue by Statute (6). 


By statute 11 Geo. II, That he is not guilty. 
c. 19 (Public Act), ss. t 

19, 21; [Jusert any 

other statute on which the defendant relies, as2 W. & M. sess. 1, c. 5, 
(Public Act), s. 2. ] 


payment into Court shall be made and pleaded in like manner, and accord- 
ing to the provisions of ‘ The Common Law Procedure Act, 1852 ;’ and the 
like proceedings may be had and taken thereupon as to costs and otherwise.”’ 
(See “ Payment into Court,” ante, p. 664.) 

(a) The plaintiff's property in the goods detained, if denied, must. be 
traversed specifically. A right of lien must be specially pleaded. (Co. Lit. 
283 a; Mason v. Farnell, 12 M. & W. 674, 683; Barnewall v. Williams, 
7M. & G. 403.) A joint ownership in the defendant with the plaintiff can- 
not be proved under this plea, but must be pleaded specially. (Mason v. 
Farnell, 12 M. & W. 674) 


(b) By 11 Geo. II, c. 19, 8. 21, “In all actions of trespass, or upon the 
case brought against any person entitled to rents or services of any kind, or 
his bailiff or receiver, or other person, relating to any entry by virtue of this 
Act or otherwise upon the premises chargeable with such rent or services, 
or to any distress or seizure, sale, or disposal of any per ate a it 

I 
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Plea, justifying entering into a House to take Goods clandestinely 
removed there to avoid a Distress. (11 Geo. I, c. 19, s. 1.) 


That before any of the alleged trespasses J. A. held certain pre- 
mises as tenant thereof to the defendant under a demise, at a certain 
yearly rent thereby reserved payable by equal [quarterly] payments, 
and £ of the said rent for ears of a year of the said 
tenancy was tlen due and in arrear from the said J. X. to the de- 
fendant; and the said J. A. had then and whilst the said rent was 
so duc and in arrear fraudulently and clandestinely carried off from 
the said premises so demised to him as aforesaid certain goods of 
the said J. K., to prevent the defendant from distraining the same 
for the said arrears of rent so due as aforesaid, and placed the said 
goods in the said messuage of the plaintiff, against the statute in such 
case made and provided ; whereupon the defendant, whilst the said 
arrears of rent remained so duce as aforesaid, and within the space 
of thirty days next ensuing such carrying off of the said goods as 
aforesaid, entered into the said messuage of the plaintiff (the outer 
door thereof being then open) in order to take and seize, and there 
then took and seized the said goods there being found as a distress 
for the said arrears of rent, which are the alleged trespasses. 

Like pleas: Fletcher v. Marillier, 9 A. & Wi. 457; Norman v. 
Wescombe, 2 M. & W. 349; Angell v. Harrison, 17 L. J. Q. B. 25 ; 
Dibble v. Bowater, 2 E. & B. 564. 

A like plea justifying the breaking open of a house under 11 Geo. 
II, ¢. 19, s. 7: Bowler v. Nicholson, 12 A. & KF. 341. 


Plea, by a carrier, justifying the non-delivery of goods by reason 








shall be lawful for the defendant in such actions to plead the general issue, 
and give the special matter in evidence.” (See “ General Issue by Statute,” 
ante, p. 704; and the r. 21, T. T. 1853.) 

In actions for illegal and irregular distresses for rent (ante, p. 316), this 
plea puts in issue all matters of inducement, as the tenancy and the distress, 
and also the irregularities complained of, and admits proof of all matters of 
justification. (Williams v. Jones, 11 A. & E. 643.) 

In actions for trespasses to land, or for the taking, conversion, or deten- 
tion of goods, the general issue by statute enables the defendant to prove a 
justification under a distress; and every justification at common law or 
by statute, arising out of the distress, may be given in evidence, and need 
not be pleaded specially. (Kagleton v. Gutteridge, 11 M. & W. 465.) It 
was sometimes the practice formerly to plead the justification specially, as 
it tended to narrow the issue and enabled the defendant to obtain admis- 
sions on the record; but now, as the plaintiff can deny the whole ples, this 
advantage is no longer obtained by pleading specially. The terms of the 
statute do not extend to a case where the goods have been fraudulently re- 
moved, and the distress has becn made elsewhere than on the premises out 
of which the rent issues; and in such case the defence must be specially 
pleaded. 

By s. 20 of the above statute, 11 Geo. II, c. 19, no tenant or lessee shall 
recover in any action for any unlawful act or irregularity in making or dis- 
posing of a distress if tender of amends has been made by the party dis- 
training before such action brought. And by s. 21, the defendant may give 
such tender in evidence under the general issue. 

By the 3 & 4 Will. IV, c. 27, s. 42, no arrears of rent shall be recovered 
by any distress but within six years next after the same shall have become 
due or next after an acknowledgment of the same in writing shall have been 
given to the person entitled thereto or his agent, signed by the person by 
whorn the same was payable or his agent. (See ante, p. 639.) 
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that they had been clandestinely removed to avoid a distress and were 
seized by the plaintiff's landlord: Anderson v. Midland Ry. Co., 30 
L. J. Q. B. 94. ys 





Plea justifying taking goods as a distress for toll, under the Rail- 
way Clauses Consolidation Act, 1845, 8 Vict. c. 20: Field v. New- 
port Ry. Co.,3 H. & N. 409; 27 L. J. Ex. 396. 

Plea justifying taking goods as a distress for toll for anchorage, 
under a prescriptive right: Gann v. Johnson, 11 C. B. N.S. 387; 
31 L. J. C. P. 372. 

Plea justifying a trespass in using land to impound a distress : 
Woods v. Durrant, 16 M. & W. 149. 


Plea justifying seizing Cattle as a Distress damage feasant. 


That at the time of the alleged trespasses the defendant was law- 
fully possessed of a close, situate in the county aforesaid [or of ils 
and because the said cattle was then wrongfully in the said close 
doing damage there to the defendant, the defendant scized and took 
the said cattle in the said close and impounded the same in a pound 
overt in the said county, and not above three miles distant from the 

lace where they were so seized and taken, as a distress for the said 
auinaess which are the alleged trespasses. 

Like pleas: Wilder v. Speer, 8 A. & E.547; Weeding v. Ald- 
rich, 9 A. & EH. 861. 

A like plea in respect of the defendant's right of common: Rich- 
ards v. Fry,7 A. & K. 698; in respect of the defendant's sole right 
of pasturage: Welcome v. Upton, 5 M. & W. 398; 6 M.& W. 536 ; 
Jones v. Richard, 5 A. & EK. 413. 

A like plea justifying taking a dog: Bunch v. Kennington, 1 
Q. B. 679. 

A like plea justifying taking a locomotive engine dumage feasant 
on ee ee railway: Ambergate Ry. Co. v. Midland Ry. Co., 
2 KH. & B. 793. 





Plea of a Distress damage feasant, and a Sale of the Distress to 
pay for its Keep in the Pound, under the 17 & 18 Vict. ec. 60. 


That at the time of the alleged seizing and taking of the said 
[horse] the defendant was lawfully possessed of a close situate 
in the county aforesaid [or of |, and because the said [horse] 
was then wrongfully in the said close, doing damage there to the 
defendant, the defendant seized and took the said [horse] as a dis- 
tress for the said damage in the said close; and, thereupon, after 
the passing of the statute passed in the Session of Parliament holden 
in the seventeenth and eighteenth years of the reign of her present 
Majesty, entitled “An Act to amend an Act of the twelfth and 
thirteenth years of her present Majesty for the more effectual 

revention of cruelty to animals,” the defendant impounded the 
said [horse] as such distress as aforesaid in a pound overt in the said 
county, and not above three miles distant from the place where the 
said [horse] was so seized and taken; and afterwards, whilst the 
said [horse] remained so impounded as aforesaid, the defendant 
provided and supplied a sufficient quantity of fit and wholesome 
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food and water for and to the said [horsej, and instead of proceeding 
for the recovery of the value of the said food and water of and from 
the owner of the said [horse] according to the provisions of the said 
Act in that behalf, the defendant, after the expiration of seven clear 
days from the time of impounding the said [horse] as aforesaid, 
thought fit to sell, and then sold the said [horse] openly at a certain 
public market, in the market-place of , after having given three 
days previously to such sale a public printed notice thereof, for the 
sum of £ , being the most money that could be got for the same, 
which are the alleged trespasses; and the defendant then applied 
[so much as was necessary in that behalf of] the said money, being 
the produce of the said sale, in discharge of the value of such food 
and water so supplied as aforesaid, and the expenses of and attending 
such sale, according to the said statute [and rendered £ , being 
the overplus of the produce of the said sale to the plaintiff as and 
being the owner of the said [horse] ov tendered and offered to 
render to the plaintiff, as and being the owner of the said [horse], 
£ . being the overplus of the produce of the said sale, which the 
plaintiff refused to accept; and the plaintiff now brings into court 
the said £ , ready to be paid to the plaintiff]. 

















A like plea justifying a sale of the cattle to pay for their keep in 
the pound, under 5 & 6 Will. IV, c. 59, 8.4: Layton v. Hurry, 8 
Q. B 811; and see Mason v. Newland, 9 C. & P. 575. [This 
statute was repealed and its provisions substantially re-enacted by 
the 12 & 13 Viet. c. 92, ercept as to the power of' sale; the power of 
sale was given by the 17 & 18 Vict. c. 60, s. 1.] 


Replications to the plea of a distress taken damage feasant (a) :— 

Traversing the defendant's property in the close: Bond v. Down- 
ton, 2 A.& E. 26. [The plaintiff may deny this by a replication 
taking issue. | 

That the plaintiff had a right of common pur cause de vicinage: 
Jones v. Robin, 10 Q. B. 581; Prichard v. Powell, 10 Q. B. 589; 
Clarke v. Tinker, 10 Q. B. 604. 

That the defendant himself drove the cattle on to the close: Lyons 
v. Martin, 8 A. & E. 512. 

That the cattle and goods were at the time of the seizure in the 
actual possession and under the personal care of the plaintiff: 
O'S. is Adames, 12 A. & HE. 649; and see Bunch v. Kennington, 1 

. B. 679. 

_ That the pound was an improper pound: Wilder v. Speer, 8 A. & 

. 647. 


(a) Any irregularity in the treatment of a distress damage feasant makes 
the party distraining a trespasser ab initio, and may be replied so as to en- 
title the plaintiff to recover for the whole trespass. The stutute 11 Geo. II, 
c. 19, s. 19, applies only to distresses for rent: sce ante, p. 321; and post, 

755. 


Tender after impounding does not render the distress or detention wrong- 
ful, and a replication of such tender to a plea of distress damage feasant is 
bad. (Singleton v. Williamson, 7 H. & N. 747; 31 L. J. Ex. 287. And 
see, as to the effect of tender, ante, p. 318 (a).) 
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That the cattle strayed on to the defendant's close by reason of the 
Fences being out of repair through the defendant's neglect, and the de- 
JSendant distrained them before the plaintiff could remowe them: 

Goodwyn v. Cheveley, 4 H. & N. 631; 28 L. J. Ex. 298; and see 
‘* Fences,” ante, p. 329. 


See other pleas and replications in respect of distresses, ‘‘ Re- 


plevin,” post, p. 777. 


EASEMENTS. 





See ‘‘ Common,” ante, p.711 ; ‘‘ Lights,” post, p. 746 ; ‘ Support, 
post p. 789; ** Ways,” post, p. 810. 


EQvuiTaBLE PiEas, REPLICATIONS, ETC. (a). 





Plea on equitable grounds to an action for the conversion of goods, 
that the goods were sold by the plaintiff to the defendant, together 
with other goods, and paid for, but were omitted by mistake in the 








(a) Equitable pleadings under the C. L. P. Act, 1854, ss. 83-86, are 
allowed in actions for wrongs upon the same principles as in actions on 
contracts. (See “ Equztable Pleas,” ante, p. 566.) A plea upon equitable 
grounds must state facts which would entitle the defendant to an absolute 
injunction in equity. (Wakley v. Froggatt, 2 1. & C. 669; 33 L. J. Ex. 5.) 
Thus in an action of trespass for cutting down and carrying trees, a plea on 
equitable grounds that the defendant bought the trees, with a licence to enter 
upon the land and cut them, from a deceased owner of the land, who de- 
vised the land to the plaintiff, was held bad as showing no right to an abso- 
lute injunction. (Wakley v. Froggatt, supra.) In an action of trespass for 
entering plaintiff's land and breaking a gate, a plea on equitable grounds 
that it was agreed that the gate should remain open pending arrangements 
to try the question of a right of way through it, and that defendant broke 
open the gate because it was closed contrary to the agreement, was held bad, 
because the closing of the gate by the plaintiff showed a revocation of the 
licence to use the way, and the defendant had no right in equity to enforce 
the agreement by breaking the gate, or to an absolute injunction against 
the plaintiff closing it. (Hyde v. Graham, 1H. & C. 593; 32 L. J. Ex. 27.) 

An equitable replication will not be allowed which departs from the cause 
of action declared upon. Thus in an action of trespass for digging and carry- 
ing away the plaintaff’s coal, to which the defendant pleaded the Statute of 
Limitations, # replication upon equitable grounds that the trespasses were 
fraudulently concealed from the plaintiff until within six years was not 
allowed because it showed that the plaintiff’s legal right was barred, and 
his only right was in a court of equity for an account. (Hunter v. Gibbons, 
1H. & N. 459; 26 L. J. Ex. 1.) 

The C. L. P. Act, 1854, admitting pleadings upon equitable grounds, 
does not apply to the action of ejectment, in which all pleadings were 
abolished by the C. L. P. Act, 1852, s. 178. (Neave v. Avery, 16 C. B. 328; 
24 L. J.C. P. 207.) 
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bought and sold notes: Steele v. Haddock, 10 Ex. 643; 241. J. Ex. 


Plea ox equitable grounds to an action for obstructing plaintiff's 
lights by a building, that the building was erected, and money ex- 
pended thereon, by the defendant with the acquiescence and consent of 
the plaintiff, and on the faith of such acquiescence and consent :—re- 
plication on equitable grounds that the plaintiff acquiesced and con- 
sented upon the faith of false representations of the defendant that 
the building would not cause the obstruction: Davies v. Marshall, 
10 C. B. N.S. 697; 31 L. J.C. P. 61; and see ‘‘ Leave and Licence,” 
post, p. 740; ‘‘ Lights,” post, p. 746. 


EstTopPet. 





Replication toa Plea traversing the Plaintiff's Title to Land, an 
Estoppel by a Judgment in Ejectment (a). 


[ Commence with the form ante, p. 456, restricting the replication 
to so much of the plea as relates to the trespasses complained of since 
the date of the cluim in the writ of ejectment.] That on the day 
and year last aforesaid the plaintiff, for the purpose of recovering 
possession of the said land, sued out of the Court of a writ 
of ejectment, directed to the defendant by name, being the person 
then in possession of the said land, and to all persons entitled to 
defend the possession of the said land, to the possession whereof the 
plaintiff by the said writ claimed to be then entitled and to eject all 
other persons therefrom, commanding the defendant and the said 
persons entitled to defend the possession of the said land, or such 
of them as denied the alleged title of the plaintiff within sixteen 
days after service of the said writ to appear in the said Court 
of to defend the said property or such part thereof as they 








(a) See the observations on “ Estoppel,” ante, p. 574. 

This replication may be pleaded to pleas disputing the plaintiff's pro- 
perty in the land; as pleas that the land is not the plaintiff’s, or léberum 
tenementum, in actions of trespass to land and in actions to recover mesue 
profits. The judgment is no estoppel unless pleaded. (Feversham v. Emer- 
son, 11 Ex. 385; Matthew v. Osborne, 13 C. B. 919; Litchfield v. Ready, 
5 Ex. 939, 945.) The estoppel dates from the date of the claim in eject- 
ment, and therefore should not be pleaded in respect of any antecedent 
period; and the matter of estoppel is assumed to continue until the con- 
trary is shown. ‘The defendant may deny the matter of estoppel or may set 
up any subsequent matter showing that the estoppel has ceased. (Wilkin- 
son v. Kirby, 15 C. B. 430, 440.) 

A county court order for giving up possession of premises obtained by 
the landlord against a subtenant under 19 & 20 Vict. c. 108, s, 50, is not 
conclusive in a subsequent action against him for mesne profits. (Camp- 
bell v. Loader, 3 HW. & C. 520; 34 L. J. Ex. 50.) 

In an action against husband and wife for a trespass by the wife to which 
they pleaded that the land was not the plaintiff's, it was held that an 
estoppel against the husband by a verdict in a previous action between him 
and the plaintiff could not be pleaded, but was conclusive in evidence when 
it appeared that the wife acted only by authority of the husband. (Whittaker 
v. Jackson, 2H. & C. 926; 33 L. J. Ex. 181.) 


Excess; Execution ; Executors. 739 


might be advised, in default whereof judgment might be signed and 
they turned out of possession ; and such proceedings were thereupon 
had in the said Court upon the said writ that before this suit by the 
judgment of the said Court it was considered that the plaintiff 
should recover the possession of the said land ; and afterwards and 
before this suit by virtue of the said judgment the plaintiff entered 
into possession of the said land. [ Conclude as ante, p. 456. | 

Like replications: Doe v. Wellsman, 2 Ex. 368; Wilkinson v. 
Kirby, 15 C. B. 430, 433. 


Replication in estoppel, to a plea in an action of trespass setting 
up title, that in a former action of trespass between the same partics 
the same title was pleaded, and verdict thereon found and judgment 
gwen against the defendant: Outram v. Morewood, 3 East, 346. 


Replication in estoppel, to the plea of nil habuit in tenementis, ofa 
demise by plaintiff to defendant: Wilkins v. Wingate, 6 T. R. 62; 
and see 2 L. Raym. 1051; Tb. 1054; 1 Wms. Saund. 276 e, 277 a; 
Curtis v. Spitty, 1 Bing. N.C. 15; ante, pp. 630, 636. 

Replication in estoppel, to plea in trespass alleging title in a third 
party, of a demise by defendant to the plaintiff: Darlington v. 
Pritchard, 4M. & G. 783. 


Excess. See “* New Assignment,” post, p. 755. 


Execution. See “ Process,” post, p. 770. 


Exxrcutors (a). See ‘‘ Executors,” ante, pp. 325, 577. 


(a) In an action brought by an administrator under Lord Campbell's 
Act, 9 & 10 Vict. c. 93, for the death of the intestate caused by the negli- 
gence of the defendant, to recover compensation for the fumily, a plea that 
the family did not suffer any pecuniary loss, was allowed to be added at the 
trial in addition to the plea of not guilty. (Duckworth v. Johnson, 4H. & N. 
653; 29 L. J. Ex. 25.) The plaintiff in such action is not entitled to a 
verdict for nominal damages upon proof merely of the death by negligence, 
without proof of actual pecuniary loss to the family. (/b.; and see ante, 
p. 326; and post, p. 752.) As to satisfaction made to the deceased see 
Baker v. London & South-Western Ry. Co., L. R. 3 Q. B. 91; 37 L. J. 
Q. B. 53. 

As to payment into Court in this action, see 27 & 28 Vict. c. 95, s. 2, 
cited ante, p. 327. 

By “The Regulation of Railways Act, 1868,” 31 & 32 Vict. c. 119, s. 25, 
‘where a person has been injured or killed by an accident on a railway the 
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Fences. See ante, p. 329. 





Replication to plea justifying the taking of the plaintiff's cattle for 
straying on defendant's close, that the cattle strayed through defects 
an fences which the defendant was bound to repair: see ‘‘ Distress,” 
ante, p. 733 ; “ Trespass,” post, p. 800. 

Plea in bar in replevin to same effect: Barber v. Whiteley, 34 
L. J. Q. B. 212. 


FISHERY. 





Plea, to an action of trespass, justifying the trespass under a 
prescriptive right of fishing: Mannall v. Fisher, 5 C. B. N.S. 856; 
Shuttleworth v. Le Fleming, 19 C. B. N.S. 687; 34 L. J. C. P. 309. 

Plea, to an action of trespass, of a public right of fishing in an 
arm of the sea; Replication of a prescriptive right of sole fishery in 
the same spot: Richardson v. Orford, 2 H. Bl. 182. 

Plea justifying taking nets and fixed engines under the Salmon 
Feet Act, 1861: Williams v. Blackwall, 2 H. & C. 33; 32 L. J. 

x. 174. 


Fixturss. See post, “ Reversion,” p. 784; “ Waste,” p. 807. 


Fravup. 





General Issue (a). 


** Not Guilty,” ante, p. 697. 


Board of Trade, upon application in writing made jointly by the company 
from whom compensation is claimed and the person if he is injured, or his 
representatives if he is killed, may, if they think fit, appoint an arbitrator, 
who shall determine the compenaation (if any) to be paid by the com- 
pany.” 

(a) In actions for fraud the plea of not guilty denies that the defendant 
made the representation charged, that it was false, that the defendant knew 
it to be false or did not believe it to be true, that the defendant intended 
to induce the plaintiff to act upon it, that the plaintiff did so, and that da- 
mage happened to him in consequence. (Mummery v. Paul, 1 C. B. 316; 
Rawlings v. Bell, 1 C. B. 951; Freeman v. Cooke, 2 Ex. 654; Eastwood 
v. Bain, 3 H. & N. 738; 28 L. J. Ex. 74; Cornish v. Abington, 4H. &N. 
549; 28 L. J. Ex. 262; and see ante, p. 333.) Matters of inducement 
stating the circumstances under which the representation was made must 
be separately traversed, unless they are involved in the statement of the 
fraud. (Ib.) A special plea to an action for fraud that the defendant had 
good and probable reason to believe and did believe the representation to 
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GENERAL Issur. See ante, p. 697. 


Hieuways. See ante, p. 337. 


HusBanD AND WIFE. 


See ante, p. 338 ; ‘‘ Abatement,” p. 473. 
Plea of not guilty in an action against hushand and wife for a tort 
committed by the wife; ante, p. 699. 
IMPRISONMENT. See ‘“ Trespass to the Person,” post, p. 791. 
Inrancy. See ‘‘ Infancy,” ante, pp. 6, 449, 604. 


Ingunction. See ante, p. 341 


INNKEEPER. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


be true, waa held a good answer to the action. (Evans v. Collins, 5 Q. B. 
804.) Such defence may be proved under the general issue. 

In actions founded on false representations respecting the character or 
credit of another, objections under the statute 9 Geo. IV, c. 14, s. 6 (see ante, 
p. 336), should be relied on under the general issue; and a plea to the 
effect that the representations were not in writing as required by the statute 
is unnecessary. (Turnley v. Macgregor, 6 M. & G. 46.) 


(a) In an action by a guest against an innkeeper for loss of or injury to 
goods of the guest, the plea of not guilty denies only the breach of duty 
or wrongful act alleged, namely, the loss or injury as caused by the negli- 
gence or default of the defendant or his servants; the facts stated in the 
inducement, that the defendant kept the inn, and that the plaintiff brought 
the goods there as a guest, if denied, must be traversed in terms. (r. 16, 
T. T. 1853; ante, p. 697.) If the declaration is framed in contract the 
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Plea that Defendant was not an Innkeeper. 


That the defendant was not an innkeeper and did not keep a 
common inn for the accommodation of travellers as alleged. 

A like plea: Armistead v. Wilde, 17 Q. B. 261; 20 L. J. Q. B. 
524; see Day v. Bather, 2 H. & C. 14. 


Plea that Plaintiff did not bring the Goods into the Inn. 


That the plaintiff did not, as such traveller as aforesaid, bring 
into the said inn the said goods or any of them, nor were the said 
goods or any of them within the said inn as alleged. 

A like plea: Dawson v. Chamney, 5 Q. B. 164. 


Special plea, to count for refusing to lodge the plaintiff, that the 
defendant offered the plaintiff reasonable and proper accommodation, 
which the plaintiff refused to accept: Fell v. Knight, 8 M. & W. 
269. 


Plea of lien by innkeeper on plaintiff’s goods, for amount of 
charges incurred as guest : Allen v. Smith, 12 C. B. N.S. 638; 31 
L. J.C. P. 306; see Snead v. Watkins, 1 C. B. N. 8. 267; 26 
L. J. C. P. 57. 


JUDGMENT RECOVERED (a). 





Plea, to an action for negligent navigation, of a judgment against 
the plaintiff in the Admirally Court respecting the same cause of 
action: Harris v. Willis, 15 C. B. 710. 


pleas of non assumpsit and a traverse of the breach will be applicable. (Sce 
Morgan v. Ravey, 6 H. & N. 265; 30 LL. J. Ex. 131; ante, p. 461.) 

The loss of goods is primd facie evidence of default in the defendant ; 
but under the issue of not guilty the defendant may show that the loss was 
occasioned by the negligence of the plaintiff (Armistead v. Wilde, 17Q.B. 
261 ; Morgan v. Ravey, 6 H. & N. 265; 30 L. J. Ex. 131; Cashill v. 
Wright, 6 K. & B. 891), or that it occurred by an accident, as that thé plain- 
tiff’s horse was kicked by another horse, without any default on the part of 
the defendant. (Dawson v. Chamney, 5 Q. B. 161.) 

The lability of an innkeeper for loss of or injury to goods is limited, sub- 
ject to certain exceptions and conditions, to the amount of £30, by the 26 
& 27 Vict. c. 41, cited ante, p. 344. 

As to the lien of an innkeeper upon the goods brought into his inn, see 
Lien,” post, p. 742. ¢ 


(2) The form of this plea is the same as in actions on contracts, see “ Judg- 
ment recovered,’ ante, p.624; the precedents there given may be made 
applicable with trifling alterations according to the circumstances of the 
case. 

A judgment recovered by the plaintiff merges the cause of action, and 
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Plea to an action for negligent navigation, of a judgment in the 
Admiralty Court against defendant's ship and freight, under which 
the ship was sold and the proceeds and freight paid to the plaintiff 
[held a bad plea except to the extent of the damages satisfied by the 
payment]: Nelson v. Couch, 15 C. B. N.S. 99; 33 L. J.C. P. 46. 

Plea, to an action for negligent navigation, of a foreign judgment 
against the plaintiff in respect of the same grievances: General 


Steam Navigation Co. v. Guillou, 11 M. & W. 878. 


Plea of a judgment recovered against a co-trespasser for the same 
trespasses (a): Basham v. Lumley, 3 C. & P. 489 n. (a). 

Plea, in an action for a conversion of goods, that the conversion 
was committed by the defendant jointly with another, and a judgment 
recovered by the plaintiff against the latter for the same conversion : 
Buckland v. Johnson, 15 C. B. 145. 

Plea, to an action for the conversion of goods, that the plaintiff re- 
covered judgment in an action for the conversion of the same goods 
against a third party from whom the defendant purchased them: 
Cooper v. Shepherd, 3 C. B. 266; and see ‘‘ Conversion,” ante, p. 
18. 


Plea of a judgment recovered against the defendant in a former 
action for false imprisonment of the plaintiff on a charge of felony 
[held a bad plea tv a count for malicious prosecution of the plaintiff 
on the same charge]: Guest v. Warren, 9 Ex. 379. 


Pleas of justification under judgment and execution; see ‘ Pro- 
cess,’ post, p. 770. : 


JUSTICE OF THE PEACE. 





See “ Justice of the Peace,” ante, p. 345; “ General Issue by Sta- 


may be pleaded as a defence to another action for the same cause. A judg- 
ment against the plamtiff operates as an estoppel to his suing again for the 
same cause, and may be so pleaded. (See ante, pp. 575, 624.) 

A judgment recovered by the plaintiff in a foreign Court does not merge 
the cause of action, and is no defence to an action here. A final judgment 
in a foreign Court against the plaintiff is an estoppel to his suing here for 
the same cause of action. (Plummer v. Woodburne, + B. & C. 625 ; General 
Steam Navigation Co. v. Guillou, 11 M. & W. 877; and see as to Foreign 
Judgments, Westluke’s International Law, ch. xii. ; ante, p. 623, 627.) 

As to the replication denying the judgment and new assignment that the 
plaintiff is suing for different causes of action, see ante, p. 628. 

(a) A judgment recovered against one of several joint wrong-doers is 
a bar to an action against the others for the same cause, without execution 
on, or satisfaction of the judgment. (Brown v. Wooton, Yelv. 67 ; Cro. Jac. 
783 ; recognized in King v. Huare, 13 M. & W. 494, 504.) 
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tute,” ante, p. 704; ‘ Limitation,” post, p. 747 ; ‘* Notice of Action,” 
post, p. 758; ‘* Payment into Court,” post, p. 767; “ Tender of 
Amends,” post, p. 789. 


LANDLORD AND TENANT. 


“ Replevin,” post, p.777 ; “ Reversion,” post, p. 784; “ 
» p. 807. 


LEAVE AND LICENCE 


of Leave and Licence. (C. L. P. Act, 1852, Sched. B. 44.) 
That he did what is complained of by the plaintiff’s leave. 


(a) Leave and Licence.|—In actions for wrongs independent of contract 
the leave and licence of the plaintiff to do the act complained of shows that 
it is not injurious, and constitutes a defence to an action according to the 
maxim of law volenti non fit injuria. 

This defence may be given in evidence under the general issue in actions 
for nssault, and it seems for false imprisonment (Christopherson v. Bare, 11 
Q. B. 473) ; in actions for the conversion of goods (see Ringham v. Cle- 
ments, 12 Q. B. 260); and sec anfe, p. 716; and, it would seem, in actions 
for the detention of goods (sce Clements v. Flight, 16 M. & W. 42; and see 
ante, p. 728). 

In actions for trespasses to land and realty, the defence of leave and licence 
must be pleaded. (Kavanagh v. Gudge, 7 M. & G. 316.) A mere licence to 
enter upon land whether given by parol or by deed is revocable. (Wood v. 
Leadbitter, 13 M. & W. 838, 845 ; Adams v. Andrews, 15 Q. B. 284; Cole- 
man v. Foster, 1 H. & N. 37.) A licence incident to or connected with a 
valid grant is irrevocable whether made by purol or by deed. (Wood v. 
Leadbitter, 13 M. & W. 838, 845.) A grant of an interest in land cannot 
be made by parol except in the case of leases not exceeding three years 
within the second section of the Statute of Frauds. (See ante, p. 199 (a).) 
A grant of emblements, growing crops, or other similar chattel interests, 
falls either within the 4th or the 17th sections of the Statute of Frauds, and 
a licence incident to such grants when validly made may be irrevocable. 
(16.; Wood v. Manley, 11 A. & K. 34; see Wakley v. Froggatt, 2 H. &C. 
669 ; 33 L. J. Ex. 5.) A grant of an interest in land, as a lease for a term, 
is not properly described as a licence, although it necessarily contains a 
licence commensurate with the grant. A defendant justifying under such 
an interest should not plead leave and licence, but should plead the interest 
according to its legal effect, as a lease or otherwise. (Kavanagh v. Gudge, 
7M. & G. 316, 320.) But an agreement for the letting of premises to the 
defendant, containing a clause that upon non-performance of the conditions 
the plaintiff might enter and take possession, and plead leave and licence 
in any action brought fowsuch entry, was held in legal effect to operate as a 
leave and licence, and to be properly so pleaded, because the estate of the 
plaintiff as tenant continued until the defendant availed himself of the 
licence by entering and taking possession. (Kavanagh v. Gudge, supra ; 
and see Feltham v. Cartwright, 5 Bing. N. C. 569.) 

Acquiescence in the erection of a nuisance to the plaintiff’s property may 
be pleaded as a defence on equitable grounds. (Davies v. Marshall, 10 C. 


Lien. 741 


Replication of a Revocation of the Leave (a). 


That before any of the alleged trespasses [or grievances | the plain- 
tiff revoked the alleged leave, whereof the defendant then had 
notice. 


Liserum Tenementum. See ‘“‘ Trespass to Land,” post, p. 802 


Lien (b). 


B. N. 8. 697; 31 L. J.C. P. 61; see ante, p. 734; post, p. 747; and sce 
Bankart v. Houghton, 27 Beav. 425; 28 L. J.C. 473; Cooper v. Hub- 
buck, 13 L. J. C. 123; Cotching v. Basset, 32 Beav. 101; 32 L. J. C. 286; 
Johnson v. Wyatt, 2 De G.J.& 8.18; 33 L. J. C. 394.) 

A plea on equitable grounds to an action of trespass for entering upon 
lands of the plaintiff, and breaking a gate, that there was a dispute as to 
a right of way over the land, and it was agreed that the way should re- 
main open until arrangements were made for trying the dispute, wherefore 
the defendant broke open the gate because it was closed contrary to the 
agreement, which was the alleged trespass, was held bad on demurrer because 
the closing of the gate by the plaintiff showed a revocation of the licence, 
and the defendant was not entitled at law or in equity to enforce the agree- 
ment by breaking the gate open. (llyde v. Graham, 1 H. & C. 593; 32 
L. J. Hx. 27.) 

(a2) Under a plea of leave and licence pleaded generally the defendant 
would be bound to prove a licence co-extensive with the trespasses or wrong- 
ful acts proved against him; and therefore it would be sufficient for the 
plaintiff to tuke issue on the plea, under which issue he might show a revo- 
cation of the licence; and it would be unnecessary to reply the revocation 
specially or to new assign. (Barnes v. Hunt, 11 East, 451; Adams v. 
Andrews, 15 Q. B. 284.) But a special replication of the revocution of the 
licence would be adinissible as showing the ground on which the plaintiff 
denics the existence of the licence. (Adams v. Andrews, 15 Q. B. 284, 293.) 

Where the plea restricts the declaration to certain occasions or to a 
certain extent, and the plaintiff intends to claim in respect of other occa- 
sions or for an excess beyond the terms of the licence, a new ussignument 
is necessury. (Kavanagh v. Gudge, 7M. & G. 316; Adams v. Andrews, 
supra; 1 Wms. Saund. 300f; see “ New Assignment,” post, p. 755.) 

An abuse of a licence or authority given by law, rendering the defendant 
a trespasser ab initio, must be replied specially us new matter avoiding the 
effect of the plea; it cannot. be showu under a replication merely taking 
issue on the plea (Price v. Peek, 1 Bing. N. C. 380; Oakes v. Wood, 2 M. 
& W. 791, 797); nor can it be new assigned as another and different tres- 
pass. (See “ New Assignment,” post, p. 755; and see Six Carpenters’ case, 
1 Smith’s L. C. 6th ed. 132.) 


.-, The defence of lien should be specially pleaded in actions for the de- 
tention of goods. (Co. Lit. 283 a; Mason v. Farnell, 12 M. & W. 674, 683 ; 
Barnewall v. Williams, 7 M. & G. 403; and see ante, p. 728.) 

In an action for a wrongful conversion of goods, lien may be proved 
under a plea traversing the property in the goods (Owen v. Knight, 4 Bing. 
N.C. 54; Brandao v. Barnett, 1 M. & G. 908; Richards v. Symons, 8 Q. B. 
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Plea of a Lien by a Workman for Work done upon Goods 


That before the alleged detention the plaintiff delivered the said 
goods to the defendant for the purpose of their being repaired for 
the plaintiff by the defendant in the way of his trade of a 
for reward to the defendant, and the defendant received and had the 





90) ; and in such an action a special plea asserting a lien was formerly objec- 
tionable as amounting to an argumentative traverse. (Dorrington v. Carter, 
1 Ex. 566; Jackson v. Cummins, 5 M. & W. 342, 349; and see ante, p. 
716.) 

(a) Where a bailee has expended his labour and skill on goods delivered 
to him for that purpose, he has a lien at. common law for his charge for the 
work. Thus the urtificer to whom goods are delivered for the purpose of 
being worked up into form, and the farrier by whose skill an animal is cured 
of a disease, and the horsebreaker by whose skill he is rendered manageable, 
have liens on them in respect of their charges. (Scarfe v. Morgan, 4M. & 
W. 270, 283.) A carriage-maker has a lien for the repairs done to a car- 
riage delivered to him to be repaired. (Green v. Shewell, cited 4M. & W. 
277.) The keeper of a stallion has a lien on a mare sent to him to be 
covered. (Scarfe v. Morgan, 4M. & W. 270.) A trainer of racchorses has 
a lien for his charge for keeping and training them (Bevan v. Waters, Mo. 
& M. 235); but if the owner expressly stipulated for the possession of his 
horse when required, the trainer has no lien (see Scarfe v. Morgan, 4 M. 
& W. 270, 284; Jackson v. Cummins, 5 M. & W. 342, 350); so a livery 
stable-keeper has no lien for the keep of a horse, because the owner im- 
pliedly, if not expressly, stipulates for the possession when required (Judson 
v. Etheridge, 1 C. & M. 743); and, in like manner, an agister of cattle has 
no lien, because the nature of the bailment is inconsistent with a detention 
by him. (Jackson v. Cummins, 5 M. & W. 342.) Aun innkeeper has a lien 
on the goods of hia guest for the amount of his bill; ulso on the horses of 
his guest, though occasionally taken out for use (Adlen v. Smith, 12 C. B. 
N.S. 688; 31 L. J. C. P. 306.); and his lien extends to goods brought to 
the inn by the guest, though they may turn out to be the property of a 
third person. (Snead v. Watkins, 1 C. B. N.S. 267; 26 L. J. OC. P. 57.) 

The work and skill for which the lien is created must be expended upon 
the goods themselves, us in the above examples, and as those expended in 
ussaying gold or jewels, or weighing or carrying goods. (See per Pollock, C. 
B., Steadman v. Hockley, 15 M. & W. 553, 556.) Work and skill expended 
“with and in respect of” the goods is not sufficient, as where a conveyanccr 
transacted business “with and in respect of” deeds, it was held that he 
could not claim a lien upon the decds for his charges for the business. 
(Steadman v. Hockley, supra.) 

Where several parcels of goods are delivered under one contract for the 
purpose of having work done upon them, the builee has a licn on the whole 
for the whole price, though the goods are delivered at different times. 
(Marks v. Lahee, 3 Bing. N. C. 408.) A bailee does not lose his lien by 
claiming it for other charges besides that for which he is entitled to hold it, 
or by claiming it for too great an amount, unless the proper amount Is 
tendered. (Scarfe v. Morgan, 4 M. & W. 270; Allen v. Smith, supra.) 
Where a chattel is detained for a lien and charges are incurred in keeping 
and taking care of it, no claim can be made for those charges. (Somes vy. 
British Empire Shippihg Co., 8 H. L. C. 338; 30 L. J. Q. B. 229.) A 
hen cannot be got rid of by an offer to set-off a debt against the amount of 
the lien. (See Clarke v. Fell, 4B. & Ad. 404.) 

By express agreement, or by the usage of particular trades or professions, 
a lien may be created for the general balance of account between the parties ; 
thus an attorney has a lien for his general balance on the deeds and papers 
of lis clients which have come to his hands in the course of his employ- 
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said goods for the purpose and on the terms aforesaid, and repaired 
the same and found the necessary materials in that behalf for the 
plaintiff; and the reasonable reward for the same, payabte by the 
plaintiff to the defendant at the time of the alleged detention 
amounted to £——, whereof the plaintiff then had notice, but did 
not pay the same, and the said sum being still due and unpaid the 
defendant detained [and still detains] the said goods for a lien and 
security for the said £ , which is the alleged detention. 





Another Form of a Plea of Lien for Work done on Goods. 


That at the time of the alleged detention he had a lien upon the 
said goods for money payable to him by the plaintiff for work done 
and materials provided by the defendant in [repairing ] the said goods 
for the plaintiff at his request, and the said money being still due 
aud unpaid, the defendant detained [and still detains] the said goods 
for a lien and security for the said money, which is the alleged de- 
tention. 


Plea of Lien by a Common Carrier. 


That at the time of the alleged detention he had a lien upon the 
said goods for money payable to him by the plaintiff for the con- 
veyance of the said goods by him, as and being a common carrier, 
for the plaintiff at lis request from divers places to divers other 
places, and the said money being still due and unpaid, the defen- 
dant detained [and still detains] the said goods for a lien and secu- 
rity for the said money, which is the alleged detention. 


ment (see 1 Chit. Pr. 12th ed. 185). A banker has a general lien upon 
the securities of his customer (Davis v. Bowsher, 5 T. R. 488; Barnett v. 
Brandao, 6 M. & G. 630); as to what isa security within a banker’s general 
hen (see Wylde v. Radford, 33 L. J.C. 51) ; and as to the right ofa banker to 
retain a customer’s balance against bills discounted for him (see Agra and 
Masterman’s Bank v. Hoffman, 34 L. J. C. 285). A factor has a general 
lien upon all goods consigned to him as factor (Diron v. Stansfeld, 10 C. 
B. 398). A wharfinger or warehouseman has u similar lien. (/lodderness 
v. Collinson, 7 B. & C. 212.) A warchouseman cannot assert a general lien 
against all goods deposited by a factor in his own name whether his own or 
not. (Leuckhart v. Cooper, 3 Bing. N.C. 99; and sce Dresser v. Bosanquet, 
4B. & 8S. 460; 32 L. J. Q. B. 57, 374.) Stockbrokers have a general lien 
upon the securities of their customers. (/ones v. Peppercorne, 1 Johns. 
430; 28 L. J. C. 158.) As to lien between principal and agent. (See Bock 
vy. Gorrissen, 29 L. J. C. 673; 30 Ib. 39.) 

A mere lien gives no right of sale, and is not assignable (Af‘Combie v. 
Davies, 7 Kast, 5; Thames Ironworks Co. v. Patent Derrick Co., 1 Johns. 
& H. 93; 29 L. J. C. 714); but a pledge or bailment of goods to secure a 
loan gives a power of sale upon default of the borrower, and is assignable 
before default. (Pothonier v. Dawson, Holt, 383; Martin v. Reid, 11 C. B. 
N. 8. 730; 31 L. J. C. P. 126; Johnson v. Stear, 15 C. B. N.S. 330; 33 
L. J. C. P. 180; Pigot v. Cubley, 15 C. B. N.8. 701; 33 L. J. C. P. 134; 
Donald vy. Suckling, L. R. 1 Q. B. 585; 35 L. J. Q. B. 232; and see Coggs 
v. Bernard, 1 Smith’s L. C. 6th ed. p. 177.) 

The deiendant may be ordered to deliver particulars under the plea of 
lien. (Owen v. Nickson, 30 L. J. Q, B. 125.) 
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A like plea by a coachmaker: Pinnock v. Harrison, 3 M. & W. 
532; by a fuller of cloth: Coombs v. Noad, 10 M. & W. 127; 
Cumpstén v. Haigh, 2 Bing. N. C. 449; by an engraver: Marks v. 
Lahee, 3 Bing. N. C. 408; by a carver and gilder: Legg v. Evans, 
6M. & W. 36; by a warehousekeeper: Leuckhart v. Cooper, 3 Bing. 
N. C. 99; by an innkeeper: Allen v. Smith, 12 C. B. N.S. 638; 
a L. J. C. P. 3806; by an accountant: see Atwood v. Ernest, 13 

. B. 881. 


Plea of Lnen by an Attorney. 


That before the alleged detention the plaintiff delivered the said 
deeds, papers, and instruments in writing to the defendant as and 
being an attorney of the Court of , at Westminster, and a solici- 
tor of the High Court of Chancery, for the purpose of certain affairs 
and business to be done and carried on for the plaintiff by the de- 
fendant as such attorney and solicitor as aforesaid upon and with the 
same and in respect of the property to which they related and other- 
wise, for reward to the defendant, and the defendant received and had 
the said deeds, papers, and instruments in writing for the purpose and 
on the terms aforesaid; and the plaintiff at the time of the alleged 
detention was and still is indebted to the defendant in a large sum 
of money for work, journeys, and attendances of the defendant, by 
him done, performed and bestowed as the attorney and solicitor of 
the plaintiff’ and upon his retainer, and for fees payable by the plain- 
tiff to the defendant in respect thereof, and for materials and neces- 
sary things provided in and about the said work, and for money paid 
for the plaintiff by the defendant as the attorney and solicitor of the 
plaintiff and at his request, wherefore the defendant detained and 
still detains the said deeds, papers, and instruments in writing, for 
a lien and sccurity for the said money, which is the alleged deten- 
tion. 

A like plea: Lightfoot v. Keane, 1M. & W. 745. 





Plea by bankers of a general lien on goods and securities deposited 
with them: O'Connor v. Majoribanks, 4 M. & G. 435; Barnett v. 
Brandao, 6 M. & G. 630. 

Plea by an insurance broker of a general lien on a policy of insu- 
rance for a balance of account: Hewison v. Guthrie, 2 Bing. N. C. 
755. 

Plea of a general lien by a factor: Dixon v. Stansfeld, 10 C. B. 

98. 


Flea of lien by a pawnbroker for money advanced upon goods: 
Nickisson v. Trotter, 3 M. & W. 130 (a). 


(a) A pledge of goods creating a lien for money lent within the Pawn- 
brokers Act, 39 & 40 Geo. ITI, c. 99 (a statute amended as to some of its 
provisions by the 9 & 10 Vict. c. 98, and the 19 & 20 Vict. c. 27), must be 
made in conformity with the requirements of that Act. (Fergusson v. Nor- 
man, 5 Bing. N.C. 76; Attenborough v, London, 8 Ex. 661.) 
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Plea of stoppage in transitu and lien by unpaid vendor: Cooper v. 
Bill, 3 H. & C. 722; 34 L. J. Ex. 161; and see ante, p. 5565 (a). 


Plea, to a Count for the Detention of Deeds, that they were 
deposited as Security for a Debt. 


That before the alleged detention the plaintiff deposited the said 
deeds and instruments in writing with the defendant, to be by him 
kept as a pledge and security for and until the repayment by the 
plaintiff to the defendant of £ , then lent by the defendant to 
the plaintiff upon the security of the said deeds and instruments 
in writing, and the defendant received and had the same for the 
purpose and on the terms aforesaid ; and at the time of the alleged 
detention the said £ was and still is due and unpaid to the de- 
fendant, wherefore the defendant detained [and still detains] the 
said deeds and instruments in writing, which is the alleged deten- 
tion. 

Like pleas: Gledstane v. Hewitt, 1 C. & J. 5653; Chilton v. Car- 
rington, 15 C. B. 95; Owen v. Nickson, 30 L. J. Q. B. 125. 








Plea of Lnen and Pledge by an Agent entrusted with Goods, under 
5 & 6 Vict. c. 39 (a). 


That before the alleged detention and after the passing of the 
statute made in the sixth year of the rcign of her Majesty Queen 
Victoria, to amend the law relating to advances bond fide made 
to agents entrusted with goods, J. A. was an agent within the 
meaning of the said statute, and was, as such agent, entrusted with 
the possession of the said goods by the plaintiff [or ZL. M. the then 
owner thercof], the same being goods within the meaning of the 
said statute; and the said J. A. being so entrusted with the pos- 
session of the said goods as such agent as aforesaid, then deposited 
the same with the defendant under and in pursuance of a contract 
or agreement by way of pledge, lien and security then bond fide 
made by the defendant with the said J. X. for a loan, advance or 
payment of £ . then made by the defendant to the said J. X. 
upon the security of the said goods, [and for interest thereon, at the 





(a2) See also the statutes 4 Geo. IV, c. 83; 6 Geo. TV, c. 94; and as to 
the effect of the Factors Acts, Chit. on Contr. 8th ed. 205. The statute 
applies only to commercial agents. (Lamb v. Attenborough, 1 B. & S. 831; 
31 L. J. Q. B. 41; Wood v. Roweliffe, 6 Hare, 191; and see Hayman v. 
Flewker, 32 LL. J. C. P. 132.) Pledges for antecedent debts are not within 
the statute. (Learvyd v. Robinson, 12 M. & W. 745 ; Jewan v. Whitworth, 
L. R. 2 Eq. 692; 36 L. J. C. 127; Macnee v. Gorst, L. KR. 4 Eq. 315.) Cer- 
tificates of railway stock are not goods within the statute. (freeman v. 
Appleyard, 32 L. J. Ex. 175.) As to what is “entrus* .,” with goods, 
see Buines v. Swainson, 4 B. & 8S. 270; 32 L. J. Q. B. 281; Fuentes v. 
Montis, L. R. 3 C. P. 268; 37 L. J. C. P. 137. 

Replications to the above plea, that the plaintiff was induced to entrust 
the agent with the possession of the goods by the fraud of the agent; that 
the transaction between the agent and the defendant was not in the usual 
course of business; that the goods were delivered to the defendant to re- 
place other goods on which he held a lien, but which were not the goods of 
the agent, were held bad. (Sheppard v. Union Bank of London, 7 H. & N. 


661; 31 L. J. Ex. 154.) 
2k 
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rate of £ per cent. per annum payable by the said J. X. to the 
defendant from the time of the said advance until the repayment of 
the saia £——], and the defendant then received and had the ssid 
goods for the purpose and on the terms aforesaid ; and at the time 
of the alleged detention the said £ [and interest thereon as afore- 
said] was and still is [or were and still are] due and unpaid to the 
defendant, wherefore the defendant detained [and still detains] the 
said goods, which is the alleged detention. 

Like pleas: Lamb v. Attenborough, 1 B.& 8. 831; 31 L. J.Q. B. 
a Sheppard v. Union Bank of London, 7 H. & N. 661; 31 L. J- 

x. 154. 








Replication of a Tender of the Debt. 


That before the detention in the declaration mentioned, the plain- 
tiff tendered and offered to pay to the defendant £ , in satisfae- 
tion and discharge of the alleged lien, such last-mentioned sum being 
sufficient to satisfy and discharge the same, and the plaintiff then 
requested the defendant to deliver up to the plaintiff the said goods, 
which the defendant refused to do. 

Like replications : Marks v. Lahee, 3 Bing. N. C. 408; Coombs 
v. Noad, 10 M. & W. 127. 





Liauts. 


General Issue (a). 
* Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Possession of the House. 


That the plaintiff was not possessed of the said dwelling-house 
as alleged. 





Plea traversing the Plaintiff's Right to the Light. 


That the ans was not entitled to have the light and air enter 
into the said dwelling-house through the said window as alleged. 


Plea, in an Action by a Reversioner, traversing the Plaintiff’s 
Leight to the Light (b). 


That there were not nor was of right in the said dwelling-house 


(z) The general issue, not guilty, denies the alleged obstruction only (r. 
16, T. T. 1853). The plaintiff’s possession of the house, and his right to the 
lights, must, if denicd, be traversed specifically. Mutters justifying the ob- 
struction must be pleaded specially. 

(6) By the Prescription Act, 2 & 3 Will. IV, c. 71, s. 5, under a denial 
of the gencral allegation of the right, all the matters in that Act mentioned 
and provided, which are applicable to the case, are admissible in evidence to 
sustain or rebut such allegation. (Sce ante, p. 712, and see further as to 
Lights, ante, p. 347.) 


Lights ; Limitation, Statutes of. 747 


the said windows, or any of them, through which the light and air 
of right ought to have entered as alleged. . 


Plea justifying the obstruction, as having been erected under the 
oe of a Railway Act: Turner v. Sheffield Ry. Co., 10 M. & 
. 425. 


Plea on equitable grounds, to an action for obstructing the plain- 
uff’s light by a building, that the defendant erected the building at 
a great expense, with the knowledge, acquiescence and consent of the 
plaintiff: Davies y. Marshall, 10 C. B. N. 8.697; 31 L. J.C. P. 
61; see Williams v. Lord Jersey, 1 Cr. & Ph. 91; Cotching v. Basset, 
32 Beay. 101; 32 L. J. C. 286; Johnson v. Wyatt, 2 De G. J. & S. 
18; 33 L. J. C. 394; and see ante, pp. 734, 740. 

Replication on equitable grounds that the plaintiff acyuiesced and 
consented upon the faith of false representations of the defendant that 
the building would not cause the obstruction: Ib. ; and see Bankart 
v. Houghton, 27 Beav. 425; 28 L. J. C. 473; Cooper v. Hubbuck, 
30 Beav. 160; 31 L. J. C. 123. 


Plea justifying an Entry on the Plaintiff’s Land to remove an 
Obstruction to the Defendant's ancient Lights. 


That at the time of the alleged trespasses the defendant was pos- 
sessed of an ancicnt dwelling-house adjoining the said close of the 
plaintiff, and by reason thereof was entitled to have the light and 
air enter into the said dwelling-house through a certain ancient win- 
dow therein ; and because the said building in the said close wrong- 
fully obstructed the light and air, and prevented the same from 
entering into the said dwelling-house through the said window, the 
defendant entered the said close of the plaintiff and pulled down 
the said building in order to remove the said obstruction, doing no 
more than was necessary for that purpose, which are the alleged 
trespasses. 

A like plea: Thompson v. EHastwood, 8 Ex. 69. 


Limitation, STaTUTES OF (a). 


(a) Limitation of Actions for Wrongs.|—The Statutes of Limitation 
must, in general, be pleaded in actions for wrongs as in actions upon con- 
tracts, sce ‘‘ Limitation,” ante, p. 639. 

The principal enactments respecting the limitation of actions for wrongs 
are the following :— 

By the 21 Jac. I, c. 16, s. 3, all actions upon the case (other than for 
slander), actions for trespass, detinue, and replevin for goods or cattle, and 
trospass quare clausum fregit, must be commenced within siz years next 
after the cause of such actions and not after. Actions of trespass, of as- 
sault, battery, wounding, and imprisonment, within four years next after 
the cause of such actions and not after. Actions upon the case for words 
within ¢wo years next after the words spoken and not after. (See “ Defama- 
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Plea of the Statute of Limitations. (C. L. P. Act, 1852, 
Sched. B. 39.) 


That the alleged cause of action did not accrue within six [or four, 
or two, or as the case may be] years [or months, according 
to the period of limitation] before this suit. 





tion,” ante, p. 723.) In the case of a plaintiff being under the disabilities 
of infancy, coverture, etc., the time is to reckon from the ceasing of the dis- 
ability, by s. 7. As to other disabilities, sce 4 & 5 Anne, c.16; and19 & 
20 Vict. c. 97; cited “ Limitation,” ante, p.641. A plea to an action of 
assault, the limitation of which is four years under the above section, that 
the defendant was not guilty within six years, was held a good plea of the 
statute. (Macfadzen v. Olivant, 6 East, 387 ; and see2 Wms. Saund. 68 e, 
n. (m).) 

By the 31 Eliz. c. 5, s. 6, actions on penal statutes given to a common 
informer, whether quz tam or to the informer alone (Dyer v. Best, L. R. 1 
Ex. 152; 35 L. J. Kx. 105), must be commenced within one year ; and the 
plaintiff must prove the commencement of the action within the year as 
part of his title, under the plea of the general issue. (2 Wms. Saund. 63, 
63c.) And by the 3 & 4 Will. LV, c. 42, s. 3, actions for penalties given by 
a statute to the party grieved must be commenced within two years after 
the cause of action accrued. 

By the 5 & 6 Vict. c. 97, 8.5, the period within which any action may 
be brought for anything done under the authority or in pursuance of any 
public local and personal, or local and personal Acts, or other Acts of a local 
and personal nature, shall be ¢wo years, and in case of continuing damago 
then within one year after such damage shall have ceased. ‘This statute 
does not apply to Acts passed subsequently to its date. (Boden v. Smith, 18 
L. J.C. P.120.) Asto what Acts are within the above description, sce ZO. ; 
Cock v. Gent, 12 M.& W. 234; Richards v. Easto,15 M. & W. 244; Moore 
v. Shepherd, 10 Ex. 424; Carr v. Royal Exchange Ass.,1 B. & 8.956; 31 
L. J. Q. B. 93. 

By the 3 & 4 Will. IV, c. 42, s. 2 (cited ante, p. 326), an action may be 
maintained by the executors or administrators of a deccased person for in- 
juries to the real estate of such person committed in his lifetime, for which 
an action might have been maintained by such person, “so as such injury 
shall have been committed within six calendar months before the death of 
such deceased person, and provided such action shall be brought within one 
year after the death of such person.” And an action may be maintained 
against the executors or administrators of any person deceased for any 
wrong committed by him in his lifetime to another in respect of his pro- 
perty, real or personal, ‘‘so a8 such injury shall have been committed within 
six calendar months before such person’s death, and so as such action shall 
be brought within six calendar months after such cxecutors or administra- 
tors shall have taken upon themselves the administration of the estate and 
effects of such person.” 

By the 9 & 10 Vict. c. 93, 8. 3, actions brought under that Act to recover 
compensation for the next of kin for the loss occasioned by the death 
of persons killed through the acts or default of the defendants must be 
brought within twelve months after such death. (See ante, p. 327.) 

The Act to amend the law of copyright, 5 & 6 Vict. c. 45, s. 26, provides 
that actions for any offence committed against that Act shall be brought 
within twelve calendar months. (See Sweet v. Benning, 16 C. B. 459, where 
this limitation was pleaded to an action for infringement of copyright.) The 
Dramatic Copyright Act, 3 & 4 Will. IV, c. 15, s. 3, provides that all actions 
for any offence or injury that shall be committed against that Act shall be 
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brought within twelve calendar months. And see the limitations in the 
other copyright Acts mentioned ante, p. 297. e 

By the statutes 24 & 25 Vict. c. 96 (consolidating the statute law relating 
to larceny), s. 113, the 24 & 25 Vict. c. 97 (consolidating the statute law 
relating to malicious injuries to property), s.’71,and the 24 & 25 Vict. c. 99 
(consolidating the statute law relating to offences against the coin), s. 33, it 
is enacted that any action against any person for anything done in pur- 
suance of any of those Acts shall be commenced within six months after 
the fact committed, and not otherwise; and the defence may be relied 
on under the general issue “ by statute.” 

See the period of limitation to actions for anything done in pursuance 
of the Acts relating to the metropolitan police, “ Police,” ante, p. 389; 
under the Highways Act, ‘“ Highways,” ante, p. 337; under the County 
Courts Acts, ‘ County Courts,” ante, p. 300; under the Bankruptcy Acts, 
‘“* Bankruptcy,” ante, p. 277; under the Public Health Act, “ Public 
Health,” ante, p. 391; under “The Contagious Disease (Animals) Act, 
1867,” see 30 & 31 Vict. c. 125, 8. 57; under “ ‘The Customs Consolidation 
Act, 1853,” 16 & 17 Vict. c. 107, 8. 317 ; under the Local Government Act, 
ante, p. 392; under the Metropolis Management Acts, see 25 & 26 Vict. 
c. 102, 8. 106, ante, p. 364 (Delany v. Metropolitan Board of Works, 36 
L. J. C. P. 227; 37 Ib. 59; L. R. 2 C. P. 532; 3 Tb. 111); under “The 
Metropolitan Building Act, 1855,” see 18 & 19 Vict. c. 122, 8.108; under 
the “ Prison Act, 1865,” see 28 & 29 Vict. c. 126, s. 50, ante, p. 3490; under 
the Mutiny Acts, see 31 Vict. c. 14, 8. 89, 31 Vict. c. 15, 8. 90; for actions 
aguinst justices of the peace, “ Justice of the Peace,” ante, p. 347. 

The period for claiming a mandamus under the C. L. P. Act, 1854, s. 68, 
is not limited by any statute. (Ward v. Lowndes, 1 HE. & E. 940; 29 L. J. 
Q. B. 40.) 

In actions for wrongs the date of the cause of action for the purpose of 
the limitation of the action is in general the committing of the injurious act, 
and not the occurrence of the damage arising therefrom. (Sutton v. Clarke, 
6 Taunt. 29; Nicklin v. Williams, 10 Ex. 259; Violett v. Sympson, 8 E. & 
B. 344; 27 L. J. Q. B. 188; 2 Wms. Saund. 63, e. n. (m).) But where an 
act is not injurious in itself, but may become so only by reason of future 
consequences which cannot be foreseen, as where a person excavates his own 
land in a manner which may cause a subsidence in the land of his neigh- 
bour, no right of action accrues until the actual damage occurs; and the 
Jimitation dates from the damage. (Bonomi v. Backhouse, E. B. & E. 622; 
27 L. J. Q. B. 378; S.C. in error, E. B. & E. 622; 28 L. J. Q. B. 378; 
affirmed in H. L. 34 L. J. Q. B. 181; overruling on this point, Nicklin v. 
Williams, supra) ; 80 where a person speaks slunderous words not action- 
able in themselves which become so by causing subsequent damage. 
(Saunders v. Edwards, 1 Sid. 95; T. Raym. 61.) Where the injurious 
act is continuing, and causes continued damage, the right of action is also 
continuing. (Whitehouse v. Fellowes, 10 C. B.N. 8.765; 30 L. J.C. P. 305.) 

It is no answer to a plea of the statute that the cause of action was frau- 
dulently concealed from the plaintiff until within six years before the com- 
mencement of the suit; and a replication to that effect: is bad, whether 
pleaded as a legal or an cquitable replication. (Imperial Gas Co. v. London 
Gas Co., 10 Ex. 39; Hunter v. Gibbons, 1H. & N. 459; 261. J. Ex. 1; 
see ante, p. 567.) So the statute of limitations is a bar to an action of 
trover, although the plaintiff did not know of the conversion until within 
six years before the commencement of the action. (Grangerv George, 5 
B. & C. 149; see ante, p. 641.) 

The renewal of liability by subsequent acknowledgment, as in cases of 
debts (see ante, p. 642), is inapplicable in actions for wrongs independent 
of contract. (Hurst v. Parker, 1 B. & Ald. 92; Tanner v. Smart, 6B. &C. 
603, 605.) 

Besides the above statutes limiting the period within which actions may 
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Lost Grant. See “ Ways,” post, p. 812. 
—»—. 


MacistratTe. See “ Justice of the Peace,” ante, p. 345. 


Maticrovus PRosEcUrIOoN. 





General Issue (a). 
“Not Guilty,” ante, p. 697. 


Plea traversing the Termination of the Proceedings. 


That the said action [or prosecution or proceedings, or as the cas: 
may be| was [or were] not determined as alleged. 


MASTER AND SERVANT. 


General Issue 
Not Guilty,” ante, p. 697. 


be brought, there are statutes of limitation which operate directly upon 
rights and titles to property, creating or extinguishing them by the lapse of 
time, as the Prescription Act, 2 & 3 Will. IV, c. 71, sce ante, pp. 285, 711; 
and the statute 3 & 4 Will. IV, c. 27, relating to real property. In actions 
for wrongs these enactments are, for the most part, available in evidence 
under issues respecting the existence of the rights in question, and need not 
be specially pleaded. (See De Beauvoir v. Owen, 5 Ex. 166.) 
See further as to the Statutes of Limitation, ante, p. 639. 


(a) In an action for a malicious arrest or malicious prosecution, the plea 
of not guilty puts in issue the arrest or prosecution, the absence of proba- 
ble cause, and the malice, all which matters must be proved by the plaintiff. 
(See ante, p. 350; Mitchell v. Jenkins, 5 B. & Ad. 588; Cotton v. Browne, 
3 A. & E. 312; Hounsfield v. Drury, 11 A. & E. 98.) The termination of 
the proceedings, which is a necessary and material averment in the declara- 
tion (ante, p. 350) must, if denied, be specifically traversed, otherwise it 
would be admitted on the record. (Watkins v. Lee, 5 M. & W. 270; Atkin- 
son v. Raleigh, 3 Q. B. 79; Haddrick v, Heslop, 12 Q. B. 267.) <A judg- 
ment recovered by the plaintiff in an action for false imprisonment on a 
charge of felony cannot be pleaded in bar to a subsequent action for mali- 
cious prosecution upon the same charge. (Guest v. Warren, 9 Ex. 379.) 

Payment into Court is not allowed in this action. (C. L. P. Act, 1852, 
s. 70; post, p. 767.) 


(6) In actions by a master against a third party for injuries done to him 
in respect of his servants, as by enticing away or harbouring his servants 
or workmen, or for loss of services occasioned by the seduction of his female 
servant, or by personal injuries done to the servant, the plea of not guilty 
denies the wrongful act alleged to have been committed, and alsa the loss 
of service sustained by the naaster in consequence of the act. (Zager v. Grim- 
wood, 1 Ex. 61; Davies v. Williams, 10 Q. B. 725; and see ante, p. 701.) 


Master and Servant. 751 


Plea denying the Service (a). 


That the said G. H. was not the servant of the plaintiff as 
alleged. 


Plea, in an action for an injury done to the plaintiff by the de- 
Sendant’s servant, that the plaintiff was also a servant of the defen- 
dant and engaged in the sume employment with his fellow-servant 
who did the injury: Wigqgett v. For, 11 Ex. 832; 25 L. J. Ex. 188; 
Griffiths v. Gidlow, 3 H. & N. 648; 27 L. J. Ex. 404. 

Plea, in a like action, that the plaintiff was voluntarily assisting 


The effect of the plea seems not to be varied by the different modes of 
framing the declaration. Whero it contains a substantive averment that a 
certain person, G. H., was at the time the servant of the plaintiff, and alleges 
that the defendant beat gr seduced G. H. (as in the form, ante, p. 359), the 
plea of not guilty admits that G. H. was the servant of the plaintiff as al- 
leged, and denies only the act done to G. H. and the consequent damage. 
The averment of the service in such case constitutes matter of inducement, 
and it is immaterial in what part of the declaration it occurs. (Torrence v. 
Gibbins, 5 Q. B. 297; and see “ General Issue,’ anle, p. 702.) And even 
where the declaration alleges merely that the defendant beat or seduced the 
plaintiff’s servant, ctc., without naming or identifying the person, in like 
manner as in the form given for criminal conversation in the C. L. P. Act, 
1852, Sched. B. 27, the plea of not guilty seems not to deny the relation- 
ship of servant, etc. (Kenrick v. Horder, 7 ¥. & B. 628.) In such cases, 
however, it is said that some proof of the identity of the servant must be 
given under the plea of not guilty. (Per Crompton, J., Ib. p. 631; and see 
Forman v. Dawes, C. & Mar. 127.) 

So in an action by a third party against a master for injuries done by his 
servant, if the declaration alleges directly that the defendant did the act, or 
that the defendant by his servant did the act, the plea of not guilty puts in 
issue that the person who in fact did the act was the servant of the defen- 
dant, so as to render the latter responsible. (Mitchell v. Crassweller, 13 C. 
B. 237.) But see Taverner v. Little, 5 Bing. N. C. 678; [Hart v. Crowley, 
12 A. & E.378; Dunford v. Trattles, 12 M. & W. 529; which show that 
where the service is stated in the declaration by way of inducement, it is 
not put in issue by the plea of not guilty. See ‘‘ General Issue,” ante, 
p. 702; “ Negligence,” post, p. 753. 

In actions by a servant against his master for negligently employing an 
incompetent fellow-servant, or for negligently providing unsafe materials and 
implements for the work, the piea of not guilty puts in issue the incompe- 
tency of the fellow-servant, the dangerous character of the materials or im- 
plements, also the knowledge of the master and the ignorance of the plain- 
tiff of these circumstances, and that the damage to the plaintiff was occa- 
sioned thereby, sce the cases cited ante, p. 363 ; and see ante, p. 702. 

Actions for debauching tho plaintiff's daughter or servant are excepted 
from the C. L. P. Act, 1852, s. 70, authorizing payment into Court. (See 
“ Payment into Court,” post, p. 767.) 


(a) As to the nature of the service necessary to support this issue in an 
action for seduction, see Grinnell v. Wells, 7 M. & G. 1033; Griffiths v. 
Teetgen, 15 C. B. 344; Thompson v. Ross, 5 H. & N.16; 29 L. J. Ex. 1; 
Manley v. Field, 7 C. B. N.S. 96; 29 L. J.C. P. 79; and in an action for 
enticing away a servant, see Evansv. Walton, L. KR. 2 C. P.615; 36 L. J. 
C. P. 307; and see ante, p. 359. The service must exist at the time of the 
wrongful act. (Davies v. Williams, 10 Q. B. 725.) 
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an the same employment with the defendant's servant who did the in- 
jury: Degg v. Midland Ry. Co.,1 H. & N. 773; 26 L. J. Ex. 171. 

special plea, in an action by a servant against his master for an 
injury done by the negligence of a fellow-servant, that the latter was 
a competent person, and that his negligence was without the autho- 
rity and knowledge of the defendant: Hutchinson v. York New- 
castle and Berwick Ry. Co., 5 Ex. 343. 


MiscHtEevous ANIMALS. 





General Issue (a). 


“ Not Guilty,” ante, p. 697. 


NEGLIGENCE. 


General Issue (b). 
Not Guilty,” ante, p. 697. 


(a) In an action for having knowingly kept a mischievous animal which 
injured the plaintiff, the plea of not guilty puts in issue that the defendant 
kept the animal in question, that the animal was mischievous, that the de- 
fendant knew it to be so, and that it did the injury. (Thomas v. Morgan, 2 
C.M. & R. 496; Card v. Case, 5 C. B. 622; and see ante, p. 366.) Neg- 
ligence on the part of the defendant in keeping the animal insecurely is no 
part of the cause of action, and need not be stated in the declaration ; the 
plaintiff is not bound to prove it under the general issue. (May v. Burdett, 
9 Q. B. 101; and see Fleeming v. Orr, 2 Macg. H. L. Cases, 14.) It is said 
that the tact of the plaintiff’ having brought the injury on himself, by wil- 
fully going within reach of the animal after warning of its mischievous 
nature, must, if a defeuce, be specially pleaded. (May v. Burdett, 9 Q. B. 
101, 113. 

But in ee brought under the 28 & 29 Vict. c. 60, against the owner 
of a dog to recover damages for injury done to cattle or sheep by his dog 
“it shall not be necessary for the party secking such damages to show a 
previous mischievous propensity in such dog, or the owner’s knowledge of 
such previous propensity, or that the injury was attributable to neglect on 
the part of such owner.” (See anfe, p. 367.) 


(6) In actions for negligence the plea of not guilty in general denies the 
negligence, the damage sustained, and that the negligence caused the 
damage. It admits all material facts stated by way of inducement (r. 16, 
T. T. 1853; see “ General Issue,’ ante, p. 701; “ Negligence,” ante, 

. 368). 
. Where the damage Caused by negligence is charged in the declaration as 
the gist of the action, the defendant may show under the general issue that 
the plaintiff so contributed by his own negligence to cause the damage that 
it was not attributable to the act of the defendant. (Marriott v. Stanley, 1 
M. & G. 568; Holden v. Liverpool Gas Co., 3 C. B.1; Dakin v. Brown, 
8 C. B. 92; Thorogood v. Bryan, 8 C. B. 131; Haigh v. London and 
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North-Western Ry. Co.,8 W. R. Q. B. 6.) But where, instead of the de- 
claration being framed on the alleged negligence of the defendant charging 
the damage as a consequence, it charges the injury as a direct trespass, then 
the general issue denies the act only, and if the defendunt means to contend 
that it was caused by the plaintiff's negligence, he must plead that de- 
fence specially. (Anapp v. Salsbury, 2 Camp. 500; Hall v. Fearnley, 3 
Q. B. 919; M‘Laughlin v. Pryor, 4M. & G. 48.) 

As to contributory negligence on the part of the plaintiff, “the rule of 
law is, that although there may have been negligence on the part of the 
plaintitf, yet unless he might by the exercise of ordinary care have avoided 
the consequences of the defendant’s negligence, he is entitled to recover; if 
by ordinary care he might have avoided them, he is the author of his own 
wrong.” (Per Parke, B., in Davies v. Mann, 10 M. & W. 546, 549; Bridge 
v. Grand Junction Ry. Co. 3M. & W. 245; Lynch v. Nurdin, 1 Q. B. 29; 
Clayards v. Dethick, 12 Q. B. 439 ; Tuff v. Warman, 5 C. B. N.8.573; 27 L. 
ot P. 322; Thompson v. North-Eastern Ry. Co.,2B. & 8.106; 30 L. J. 

. B. 67.) 

In the case of an infant. plaintiff, the same rule applies, regard being had 
to the age and circumstances of the infant. Where the defendant left a 
horse and cart in the strect unattended, which some children played with, 
and the plaintiff, one of them seven years of age, was injured by the horse 
moving on, the defendant was held lable. (Lynch v. Nurdin, 1 Q. B. 29.) 
Where the defendant placed a shutter against the wall of a strect, and a 
child played with it and threw it down upon himself, the defendant was 
held not liable. (Abbott v. Macfie, 2 H. & C. 744; 33 L. J. Ex.177.) An 
infant cannot: recover for an injury occasioned by the negligence of the de- 
fendant, if the infant at the time was under the care of a person whose neg- 
ligence contributed to cause the injury. (Waite v. North-EHastern Ry. Co., 
E. B. & E. 728; 27 L.J.Q. B. 417; 28 L. J. Q. B. 258, where this defence 
was specially pleaded.) 

The contributory negligence or wrong of a third party is no defence. 
(Iilidge v. Goodwin, 5 UC. & P. 190; Lynch v. Nurdin, 1 Q. B. 29; Abbott 
v. Macfie, 2 U. & C. 744; 33 L. J. Ex. 177; Harrison v. Great Northern 
Ry. Co., 3 W. & C. 231; 33 L. J. Ex. 266.) 

In actions for negligent driving, where the declaration states by way of in- 
ducement that the defendant was possessed of a carriage, or that a carriage 
was under his management or that of his servant at the time of the injury, 
the defendant cannot dispute these facts under the plea of not guilty (r. 
16, T. T. 1853; Taverner v. Little, 5 Bing. N. C. 678; Hart v. Crowley, 
12 A. & E. 378; Dunford v. Trattles, 12 M. & W. 530). But in a de- 
claration charging that the defendant by his servant negligently drove and 
injured the plaintiff, an allegation by way of inducement “that the defen- 
dant was possessed of a cart and horse which was being driven by his ser- 
vant,” without stating “at the time of the grievance complained of,” was 
held an immaterial allegation and not traversable, and the defendant was 
allowed to show under not guilty that the driver was not his servant in the 
doing of the act complained of. (J/itchell v. Crassweller, 13 C. B. 237; and 
see “ General Issue,” ante, p. 702.) 

Where the count charges the negligence as the act of the defendant, the 
plaintiff may show under the plea of not guilty that the injury was caused 
by the negligent driving of the defendant, either by himself or by his ser- 
vant (Mitchell v. Crasweller, 13 C. B. 237; Quarman v. Burnett, 6 M. & 
W. 499), or by a person authorized by him to drive. (Wheatley v. Patrick, 
2M. & W. 650.) Under the same issue the defendant may show that the 
injury was caused by the negligence or bad driving of the plaintiff or his 
servant (Gough v. Bryan, 2 M. & W. 770; &llis v. South-Western Ry. 
Co.,2 H. & N. 424; 26 L. J. Ex. 349), or by the negligence of the driver of 
a public carriage in which the plaintiff was riding. (Thorogood v. Bryan, 
8 C. B. 181; Bridge v. Grand Junction Ry. Co., 3 M. & . 244.) 

K3 
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Plea, in an Action for Negligent Driving, traversing that the 
Carriage was the Plaintiff's [or Defendant's] (a). 


That tlie said carriage was not the plaintiff’s [or defendant’s] as 
alleged. 


Plea, in a like Action, traversing that the Carriage was under the 
care of the Defendant's Servant. 


That the said carriage and horses were not under the manage- 
ment, care, or control of the defendant’s servant as alleged. 


Plea, to a Count for a Trespass, that it was caused by the Plain- 
tuff’s own Negligence. (See ante, p. 752.) 


That the alleged ee was caused by the negligence and im- 
proper conduct of the plaintiff and not otherwise. 


Plea to a count for a trespass by a collision, that it was caused 
G the plaintiff's negligent driving: M‘ Laughlin v. Pryor, 4M. & 
. 48. 


Plea, to action for negligent navigation of a ship, that the ship 
was in charge of a qualified pilot under the Merchant Shipping Act, 
17 & 18 Vict. c. 104, s. 388: Tyne Commissioners v. General Steam 
mi aa Co., L. R. 2 Q. B. 65; 36L. J. Q. B. 22; and see ante, 

. 371. 
5 Plea of compulsory pilotage in foreign waters: see’ The Halley,’ 
L. R. 2 Adm. 3; 37 L. J. Adm. 1. 


The above observations, for the most part, apply also fo actions for colli- 
sions and injuries occasioned by negligent navigation. Where the declara- 
tion is framed upon the negligence as the gist of the action, the defendant 
may show under the general issue that the collision was caused by the neg- 
ligent navigation of the plaintiff. (Vennall v. Garner, 1 C. & M. 21.) The 
defendant may show under the same issue that the collision was caused by 
the non-observance on the part of the plaintiff of the Admiralty regulations, 
disentitling the plaintiff to recover any damages under the 14 & 15 Vict. 
c. 79, 8. 28. (Dowell v. Steam Nav. Co., 5 Kh. & B. 195; 26 L. J. Q. B. 59.) 

By the Merchant Shipping Act, 1854, 17 & 18 Vict. c. 104, s. 388 
(amended by the Merchant Shipping Amendment Act, 1862, 25 & 26 Vict. 
ce. 63), “no owner or master of any ship shall be answerable to any person 
whatever for any loss or damage occasioned by the fault or incapacity of 
any qualified pilot acting in charge of such ship, within any district where 
the employment of such pilot is compulsory.” (See ante, p. 371.) 

Partners are jointly liable for the negligence of one of them in the con- 
duct of the partnership business, (Moreton v. Hardern, 4 B. & C. 223; Ash- 
worth v. Stanwix, 30 L. J. Q. B. 183; Mellors v. Shaw, 1B. & 8. 437; 
30 L. J. Q. B. 333; and see “ Partners,” ante, p. 384.) 

(a) This and the following plea are necessary only where the facts denied 
by them are alleged in the declaration by way of material inducement, so 
as to be admitted by the plea of not guilty. (See note ante, p. 753.) 


“T 


New Assignment. 


New AssiGNMENT (a). 





New Assignment of other Wrongs. P 


[Commence with one of the forms, ante, p. 457,] trespasses [or 
grievances] committed by the defendant at other times] or upon 
other occasions or for other purposes] than those referred to in the 
said pléa [or pleas]. 


(a) See observations on new assignment in gencral, ante, p. 653, which 
are applicable for the most part to actions for wrongs as well as to actions 
on contracts, 

In actions for wrongs, besides new assignment of other causes of action, 
it frequently happens that the plaintiff has to complain of excess in the 
trespasses or grievances justified by the plea. Thus in an action for an as- 
sault to which the defendant has pleaded son assaulé demesne or any other 
justification of the assault, but the plaintiff mcans to contend that the de- 
fendant used greater violence than was necessary for self-defence, or than 
the occasion required, the plaintiff may plead by way of new assignment 
that he sues for trespasscs committed to a greater extent and with more 
violence than was necessary for the purpose stated in the plea. (Penn v. 
Ward, 2C.M. & R. 338; Havanagh v. Gudge,' 7 M. & G. 316.) Since 
the C. L. P. Act, 1852, it lias been held that under the form of plea of self: 
defence there given (see Sched. B. 45), the plaintiff may take issue and give 
evidence of the excess without any new assignment (Dean v. Taylor, 11 Ex. 
68; 1 Smith’s L. C. 6th ed. 130; but see per Mellor, J., Rimmer v. Rimmer, 
16 L. T. N.S. 238), which he could not do under a traverse of the more 
particular form of plea in use before that act. (Penn v. Ward, supra.) 

So where the defendant has pleaded a warrant or other cauae justify- 
ing an imprisonment, but he detained the plaintiff for a longer time than 
such justification authorized (Lambert v. Hodgson, 1 Bing. 317; Worth v. 
Terrington, 13 M. & W. 780), or where he has justified entering a house 
under a ft. fa., or for any other legal cause, but he remained in the house 
for a longer time than was necessary to execute the writ or than the occa- 
sion required (Aitkenhead v. Blades, 5 Taunt. 198; Loweth v. Smith, 12 
M. & W. 582; Playfair v. Musgrove, 14 M. & W. 239; Ash v. Dawnay, 
8 Ex. 237), or where lic has justified under a leave and licence given but 
has acted beyond the terms of thie licence (sce “ Leave and Licence,” ante, 
p. 741), the plaintiff must. new assign for the excess complained of. And 
in such cases the plaintiff’ may, together with the new assignment, reply to 
the justification in the plea; and he may do both without obtaining leave 
to plead several matters. (See the same cases.) 

Where the excessive trespass amounts to an abuse of an authority or li- 
cence given by law under which the defendant assumes to act, he becomes a 
trespasser ab tnitio and not only for the excess. In such case the plaintiff 
may maintain his action for the whole trespass and not alone for the excess ; 
and to the plea of justification under the authority, the plaintiff should reply 
the excess strictly as a replication of new matter, which avoids the effect of 
the plea altogether, and not new assign it as another and different trespass. 
(Six Carpenters’ case, 8 Co., 146, b; 1 Smith L. C., 6th ed. 1382; Aitken- 
head v. Blades, 5 Taunt. 198; Shorland v. Govett, 5 B. & C. 485; Price 
v. Peek, 1 Bing. N. C. 380; Oakes v. Wood, 2 M. & W. 791, 797; Price v. 
Woodhouse, 1 Ex. 559; and sce ante, p. 741.) 

It also somctimes happens in actions for wrongs that acts are charged in 
the declaration which are capable of being treated either as substantive 
causes of action or merely as aggravations of the principal cause of action 
(see ante, p. 420), and if the defendant justifies the principal cause of action 
only, the plaintiff by taking issue on the plea would admit the justification 
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New assignment, to a plea justifying an assault in order to remove 
the plaintiff from the defendant's house, of an assault in other places 
and, for other purposes and after the removal: Hayling v. Okey, 8 

x. 631. 

New assignment, to a plea justifying under a fi. fa., that the defen- 
dant entered the plaintiff’s house and seized his goods after payment 
of the amount of the writ: Gregory v. Cotterell, 5 KH. & B. 571; 25 

. J. Q. B. 33. 

New assignment, to a plea justifying under a distress for rent, of 
a detainer of the goods after puyment of the arrears and expenses: 


West v. Nibbs, 4 C. B. 172. 


New Assignment of an Excess. 


[Commence with one of the forms, ante, p. 457.] Trespasses [or 
grievances| committed by the defendant to a greater extent and 
with more violence [or for a longer time] than was necessary for 
ne purposes {ov upon the occasions] referred to in the said plea [or 
pleas]. 

New assignment of excess and of other wrongs : Catorv. Lewisham 
Board of Works, 5 B. & 8.115; 34 L. J. Q. B. 74. 

New assignment, for an excess of time beyond the justification, in 
an action of trespass to land: Loweth v. Smith, 12 M. & W. 582 ; 
Smart v. Morton, 5 E. & B. 30. 

New assignment, to a plea justifying an entry into the plaintiff's 
house under a fi. fa., for staying an unreasonable time after the exe- 
cution of the writ: Playfair v. Musgrove, 14 M. & W. 239; Ash 
v. Dawnay, 8 Ex. 237 ; and see Aitkenhead v. Blades, 5 Taunt. 198. 


New assignment, to plea of justification under civil process, of an 
umprisonment after a warrant of discharge: Howard v. Hudson, 2 
EH. & B.1. 

New assignment, to a plea justifying the removal of the plaintiff 
Jrom achurch for improper conduct and detaining him because he 


to be sufficiently pleaded to the whole declaration and to cover all the acts 
charged ; in such case, if the plaintiff intends to rely upon the other acts 
charged, he must new assign them as substantive causes of action. (Kava- 
nagh v. Gudge, 7 M. & G. 316; and see Taylor v. Cole, 1 Smith’s L. C. 
6th ed. 115.) 

One new assignment only can be pleaded to any number of pleas to the 
same cause of action by the C. L. P. Act, 1852, s. 87. (See ante, p. 655.) 

A new assignment is pleaded to like the original declaration, of which it 
is a repetition. But the C. L. P. Act, 1852, s. 88, provides that ‘no plea 
which has already been pleaded to the declaration shall be pleaded to such 
new assignment, except a plea in denial, unless by leave of the Court or a 
judge.” Hence the plea to a new assignment in actions for wrongs is gene- 
rally limited to not guilty, but as the new assignment asserts a different 
cause of action the defendant may have a different defence which it will be 
necessary to plead; énd it may happen that the defendant has two distinct 
defences of the same kind, as two rights of way in different directions over 
the same close, in which case it may be essential to the merits after plead- 
ing a right of way to the declaration to repeat the plea in respect of the 
other right of way to the new assignment. (Hilson v. Isles, 11 A. & E. 665.) 
And see further as to pleading to new assignments, ante, p. 655. 
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threatened to return, of a detention beyond a reasonable time: Worth 
v. Terrington, 13 M. & W. 781. 


New Assignment to Pleas of Right of Way and Right of Common. 
(C. L. P. Act, 1852, Sched. B. 55, see also s. 87 (a).) 


[ Commence with one of the forms, ante, p. 457.] Trespasses com- 
mitted by the defendant in excess of the alleged rights, and also in 
other parts of the said land, and on other occasion’, and for other 
purposes than those referred to in the said pleas. 


New assignment, to a plea of right of way, of a trespass extra 
viam and of excess: South Metropolitan Cemetery Co. v. Eden, 16 
C. B. 42; see * Ways,” post, p. 816. ‘ 

New assignment, to a plea of right of way, of trespasses for other 
purposes and on other occasions than those limited by the right : Hen- 
ning Vv. Burnet, 8 Ex. 187; 22 L. J. Ex. 79. 

New assignment, to a plea of right of common, of excessive tres- 
passes in removing obstructions: Arlett v. Ellis, 7 B. & C. 346 ; of a 
surcharge: see Bowenv. Jenkin, 6 A. & E.911. 

New assignment for obstruction of a different watercourse than that 
ae in the plea: Roberts v. Rose, 33 L. J. Ex. 1, 241; L. BR. 
1 Ex. 82. 

‘New assignment of excess to a plea of a prescriptive right to pol- 
lute a watercourse: Moore v. Webb, 1C. B. N. S. 673. 


New Assignment in an Action for the wrongful Conversion of 
Goods (b). 


[ Commence with one of the forms, ante, p. 457.] That the defen- 


(a) If the plaintiff relies on trespasses committed on other spots than in 
the way pleaded, he may new assign, and so also if he relies upon acts done 
not in exercise of the right of way. (Sexhouse v. Christian, 1 T. R.560; Ro- 
bertson v. Gantlett, 16 M. & W. 289; sce “ Ways,” post, p. 812.) Where 
the defendant pleaded a right of way, and that he pulled down rails because 
they obstructed the right of way, and the replication denied that the rails 
obstructed the right of way, the plaintiff was not allowed to prove that 
the defendant pulled down rails which were standing beyond the limits of 
the way. For such trespass he should have new assigned. (Bracegirdle v. 
Peacock, 8 Q. B. 174.) Where the replication to a like plea denicd the 
right of way only, the defendant was allowed to prove a right of way in a 
direction in which the rails were not, and was not bound to prove a right of 
way through the rails. (Webber v. Sparks, 10 M. & W. 485, and see Wood 
v. Wedgewood, 1 C. B. 273.) 

Where the defendant pleaded a justification of trespasses in exercise of a 
prescriptive right to enter and dig sand, it was held that a replication 
taking issue on the plea denied the right only, and not that the trespasses 
were committed in exercise of the right, and if the plaintiff wished to pro- 
ceed for trespasses not within the right, he ought to have new assigned. 
(Glover v. Dixon, 9 Ex. 158.) So, where defendant justifies under a right 
of common, if the plaintiff relies upon a surcharge, he must new assign, and 
cannot assert it under a replication traversing that the cattle were defen- 
dant’s commonable cattle. (Bowen v. Jenkin, 6 A & E. 911.) 

(b) In an action for the conversion of goods, a new assignment may be 
pleaded, not only in respect of the conversion of other goods, but also in 
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dant converted to his own use or wrongfully deprived the plaintiff 
of the use and possession of other goods of the plaintiff than those 
referred to in the said plea. [Jf the new assignment ts for another 
conversion of the same goods, the first form abonc given must be used. ] 
Like new assignments: Aldred v. Constable, 6 Q. B. 370; Page 
v. Hatchett, 8 Q. B. 187; Brancker v. Molyneux, 1 M. & G. 710. 
New assignment to a plea justifying a conversion under a right of 


lien: Bolton v. Shermun, 2 M. & W. 395. 


Plea of payment into Court, or judgment by default to a new as- 
signment, with entry of relinquishment of plea : see ante, p. 657 ; and 


post, p. 769. 


Notite Prosrqui. See ante, p. 657. 





Nolle Prosequt as to one of several- Defendants. 


And as to the plea of the defendant G. #., the plaintiff says that 
he will not further prosceute his suit against the said defendant 
G. H. Therefore let the said defendant G. H. be acquitted of the 
premises in the declaration mentioned and go thereof without day. 
(See Chit. Forms, 10th ed. 857.) 


Notice oF Action (a). 


respect of the conversion of the same goods upon other occasions than those 
pleaded to. (Brancker v. Molyneux, 1 M. & G. 710.) In an action for a 
wrongful conversion of goods where the defendant pleaded a lien under a 
special agreement, the plaintiff was held not entitled, without a new assign- 
ment, to recover for the conversion of goods not included in the special 
agreement, though within the description in the declaration. (Hawthorn v. 
Newcastle and North Shields Ry. Co., 3 Q. B. 734.) In such case a new 
assignment is necessary in order to recover for the conversion of goods which 
cannot be justified by the lien. (Bolton v. Sherman, 2 M. & W. 395.) Inan 
action for the conversion of timber, where the defendant pleaded that the 
timber was obstructing a public river and therefore he removed it, it was 
held that the plaintiff might properly traverse the justification and also new 
assign for the conversion of other timber than that as to which the justi- 
fication was pleaded. (Page v. Hatchett, 8 Q. B. 187.) 


(a) Notice of Action.|—In the case of actions against magistrates and 
many other public officers, etc., for things done in the execution of their 
duty, previous notice of action is required to be given to them by certain 
statutes. (See znfra; and see 2 Chit. Pr. 12th ed. 1801.) Also in actions 
against companies, commissioners, trustees, etc., of public works, notice of 
action is frequently required to be given by the Act investing them with 
statutory powers, wheré the matter complained of is done in pursuance 
of the Act; and it is sometimes also provided that the notice shall state the 
cause of action, and the plaintiff shall be non-suited unless he proves the 
notice, and that no cause of action shall be proved which is not stated in 
the notice. The omission of such notice, when required, is a defence to the 
action, but must be specially pleaded ; unless by the Act the defendant is 
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allowed to give it in evidence under the plea of the general issue by statute 
(Davey v. Warne, 14M. & W.199; Richards v. Easto, 15 M. & W. 244; 
Law v. Dodd, 1 Ex. 845; Edwards v. Great Western Ry. Co., J1 C. B. 
588), or unless the Act has made the proof of notice essential as part of 
the cause of action. (See Richards v. Hasto, 15 M. & W. 244, 252; Arnold 
v. Hamel, 9 Ex. 404; Kirby v. Simpson, 10 Ex. 358.) A defect or omis- 
sion in the notice cannot be objected without a plea admitting of such ob- 
jection being taken. (Edwards v. Great Western Ry. Co., supra.) 

The statute 5 & 6 Vict. c. 97, s. 8, repeals so much of any public local 
and personal Acts, or local and personal Acts, or Acts of a local and personal 
nature, whereby any party is entitled to plead the general issue and give 
any special matter in evidence without specially pleading the same. (Sce ante, 
p. 706.) Hence wherever a notice of action is required by any such statute 
of earlier date, the want of it must now be specially pleaded. The same 
statute, s. 4, enacts that in all cases where notice of action is required, such 
notice shall be given one calendar month at least before any action shall be 
commenced. The month is to be computed exclusively of the day of giving 
the notice, and of the day of issuing the writ. (Young v. Higgon, 6 M. & 
W. 49; and see Freeman v. Read, 4B. & 8.174; 32 L. J. M. 226.) This 
statute does not apply to local and personal statutes passed subsequently to 
its date. (Boden v. Smith, 18 L. J.C. P.121.) As to what statutes are 
within the enactment (see Ib. ; and seo ante, p. 706.) 

By the statutes 24 & 25 Vict. c. 96 (consolidating the statute law re- 
lating to larceny), 8. 113, the 24 & 25 Vict. c. 97 (consolidating the statuto 
law relating to malicious injuries to property), s. 71, the 24 & 25 Vict. c. 99 
(consolidating the statute law against offences relating to the coin), s. 33, 
it is enacted that notice in writing of any action against any person for 
anything done in pursuance of any of those Acts, and of tho cause thereof, 
shall be given to the defendant one month at least before the commence- 
ment of the action, and the omission may be relied on under the plea of 
the general issue. 

Notice of action is required, and the omission may be relied on under the 
general issue by statute, for anything done under the Public Health Act, 
11 & 12 Vict. c. 63, s. 189, and the Local Government Act, 1858, 21 & 22 
Vict. c. 98, incorporated therewith, ante, p. 391, (see Newton v. Hillis, 5 E. 
& B. 115); under the Highway Acts, 5 & 6 Will. IV, c. 50, s. 109, 27 & 28 
Vict. c. 101, ante, p. 337; under the County Courts Acts, 9 & 10 Vict. c. 
95, s. 138, 30 & 31 Vict. c. 142, ante, p. 300, (see Booth v. Clive, 10 C. B. 
827; Burton v. Le Gros, 34 L. J. Q. B. 91); under the Police Acts, 
ante, p. 889; under the Metropolis Management Acts, 25 & 26 Vict. c. 
102, s. 106, ante, p. 364, (see Delany v. Metropolitan Board of Works, 
L. R. 2 C. P. 5382; 3 Ib. 111; 36L.J3. C. P. 227; 37 1b.59 ; Poulsumv. 
Thirst, 36 L. J. C. P. 225; LL. R. 2 C. P. 449); under “ the Metropolitan 
Building Act, 1855,” 18 &19 Vict. c. 122, s. 108, (sce Williams v. Golding, 
L. R. 1 C. P. 69; 35 L. J.C. P. 1), under “the Contagious Diseases 
(animals) Act, 1867,” 30 & 31 Vict. c. 125, 8.57; in actions against jus- 
tices of the peace, anze, p. 347, in actions against revenue officers, see “‘ the 
Customs Consolidation Act, 1853,” 16 & 17 Vict. c. 107, ss. 313 & 317. 

The notice of action required under the above and similar statutes is not 
limited to cases where the defendant acted strictly within the authority of 
the statute, in which cases the act of the defendant would be justifiable 
under the statute and no other protection would be required. 

A person is entitled to notice of action as acting under or in pursuance 
of the statute or in exccution of his office, where he bond fide believes in 
the existence of facts which, if existing, would justify his acting in pursu- 
ance of the statute or in execution of his oflice (Roberts v. Orchard, 2H. & 
C. 769 ; 33 L. J. Ex.65; Leete v. Hart, L. R. 3 C. P. 322; 87 L. J.C. P. 
157); and it seems there must be reasonable grounds for such belief (Zé.). 
In a case where the jury found that the defendant honestly believed in such 
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Plea that no Notice of Action was given as required by Statute. 


That the alleged trespasses [or grievances] were committed by 
the defendant after the passing of the statute passed in the —— 
year of the reign of ——, for [here recite the title of the Act], and 
were committed by the defendant under and by virtue of [or in pur- 
suance of, according to the words of the statute] the said statute ; and 


facts, but did not reasonably so believe, it was held that the defendant was 
entitled to the notice, because the jury had found the material fact of his 
honest belief, which was also borne out by the evidence (Hermann v. Senes- 
chal, 13 C. B. N.S. 392 ; 32 L. J.C. P. 43; and sce as to this case per Byles, 
J.,in Leete v. Hart, supra.) It is sufficient if the defendant believed he was 
acting under some law, though he did not know in fact of the particular 
enactment (see Jb.; and see Norwood v. Pitt, 5 H. & N. 801; 29 L. J. 
Ex. 127); but he is responsible for mistakes of law, so that if the law 
will not justify him upon the facts bond fide believed, he is not acting in 
pursuance of the statute. (Downing v. Capel, L. R. 2 C. P. 461; 36 L. J. 
M. 97; aud see Roberts v. Orchard, supra.) 

Constables sued for excessive violence in the performance of their duty 
were held entitled to notice of action as being sued for a thing done under 
or by virtue of the Act under which they were appointed. (Butler v. Ford, 
1C. & M. 662.) A magistrate acting in the execution of his office is, by 
the 11 & 12 Vict. c. 44, entitled to notice of action, although he acts mali- 
ciously and without reasonuble and probable cause. (Azrby v. Simpson, 10 
Ex. 358.) The bailiff of a county court, sued for taking the gooda of the 
wrong person by mistake under a warrant, was held entitled to notice of 
action as sued for an act done in pursuance of the Act. (Burling v. Harley, 
8H. & N. 271; 271. J. Ex. 258; and see Cronshaw v. Chapman, 7 H. & 
N. 911; 31 L. J. Ex. 277.) A surveyor under the Highway Act, sued for 
negligence in leaving heaps of gravel on the highway, was held entitled to 
notice of action as being charged with a thing done in pursuance of the 
Act. (Davis v. Curling, 8 Q. B. 286.) Improvement Commissioners, un- 
der a local Act, sued for the negligence of their servants, were held entitled 
to notice. (Mason v. Birkenhead Improvement Commissioners, 6 H. & N. 
72; 29 L. J. Kx. 407.) But in an action against a contractor under a 
District Board of Works for the neglect of his servant in leaving a horse 
and cart unattended in the public strect, it was held that he was not entitled 
to notice under the Act authorizing the works, because the neglect complained 
of had nothing to do with the Act. (Whatman v. Pearson, L. R. 3 C. P. 
422; 37 L. J. C. P. 156.) A railway company sued for default of duty as 
common carricrs were held not to be entitled to notice of action, as not be- 
ing sued for anything done or omitted to be done in pursuance of their Act, 
or in the execution of the powers und authoritics given by it (Carpue v. 
London and Brighton Ry. Co., 5 Q. B. 747; Palmer v. Grand Junction 
Ry. Co., 4 M. & W. 749); but in an action to recover back excessive 
charges for the carriage of goods, a railway company were held to be en- 
titled to such notice. (Kent v. Great Western Ry. Co., 3 C. B. 714; Hd- 
wards v. Great Western Ry. Co., 11 C. B. 588.) Omitting to do something 
necessary may be within the meaning of the Act, though omitting be not 
expressly mentioned therein. (Newton v. Hillis, 5 KE. & B.115; 24 L. J. 
Q. B. 337; Poulsum v. Thirst, L. R. 2 C. P. 449; 36 L. J.C. P. 225; 
Wilson v. Mayor’ of Halifux, 37 L. J. Ex. 44; L. R. 3 Ex. 114.) 

The statutory protection in general extends only to persons perform- 
ing official duties, and not to private individuals acting in their own right 
though authorized by the statute, as a “ building owner” under “the Me- 
tropolitan Building Act.” (Williams v. Golding, L. R.1 C. P. 69; 35 L. J. 


C.P. 1.) 
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no notice [in writing, signed, etc., as the case may be] of com- 
mencing this action was given to the defendant [one calendar month] 
before the same was commenced pursuant to the said statute [or the 
statutes in that behalf]. 

A lke plea, by a railway company, to common counts for money 
received and upon accounts stated: Garton v. Great Western Ry. 
Co., E. B. & E. 837; 28 L. J. Q. B. 321. [Held had for not 
showing how the causes of activn arose out of acts done under the 
statute ; and see as to pleading this defence to a count for money re- 
ceived: Peck v. Boyes, 6 M. & G. 726.] 

A like plea by the judge of a county court, under 9 & 10 Vict. e. 
95, s. 138: Booth v. Clive, 10 C. B. 827; by the bailiff of a county 
court: Tarrant v. Baker, 14 C. B. 200; see Burton v. Le Gros, 34 
L. J. Q. B. 91. 

A. like plea, by commissioners, under a local Act: Mason v. Birk- 
enhead Improvement Commissioners, 6 H. & N.72; 29 L. J. Ex. 407. 
; ee plea by parish officers under a local Act: Hliot v. Allen, 

. B. 18. 
A like plea by Tithe Commissioners; Acland v. Buller, 1 Ex. 837. 


NvISANCE. 





General Issue (a). 
“ Not Guilty,” anée, p. 697. 


Plea justifying a Trespass to abate a Nuisance. 


That before and at the times of the alleged trespasses he was pos- 
sessed of a messuage and premises adjoining the said messuage and 


Under the Customs Consolidation Act, 8 & 9 Vict. c. 87, ss. 117, 118, re- 
quiring proof of notice at the trial as essential to entitle the plaintiff to a 
verdict, it was held to be a question for the judge to decide whether the de- 
fendant was acting bond fide in the execution of his duty so as to render 
the notice necessary. (Arnold v. Hamel, 9 Ex. 404.) The above enactment 
has been replaced by “ the Customs Consolidation Act, 1853,” 16 & 17 Vict. 
ce. 107, 8. 313, enacting expressly that the defendant, if no notice has been 
given, may call upon the plaintiff to establish to the satisfaction of the Court, 
on affidavits on both sides, that the action is brought for some act not done 
in the execution of his office. Also in actions against justices it is held to 
be a question for the judge, and not for the jury, to decide whether the de- 
fendant has acted bond fide in the execution of his office so as to be entitled 
to notice of action, under 11 & 12 Vict. c. 44, ss.1, 12. (Kirby v. Simpson, 
10 Ex. 358.) 


(a) In actions for injuries caused by nuisances, the plea of not guilty 
denies that the defendant caused the nuisance, and that the plaintiff has 
suffered damage from it; it admits all material matters of inducement, 
such as the alleged right of the plaintiff, which, if denied, must be traversed 
in terms. (Norton v. Scholefield, 9 M. & W. 665; Frankum v. Lord Fal- 
mouth, 2A. & EB. 452; Grenfell v. Edgcome,7 Q. B. 661; and see ante, pp. 
$77, 703.) By r. 16, T. T. 1853, “in an action for 4 nuisance to the occupa- 
tion of # house by carrying on an offensive trade, the plea of not guilty will 
operate as a denial only that the defendant carried on the alleged trade in 
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premises of the plaintiff, and the said [pipe and fluc] were used by 
the plaintiff for the [emission of smoke and sparks therefrom] and 
were wrdngfully a nuisance to the defendant in the use and occupa- 
tion of his said messuage and premises, and were dangerous to his 
said messuage and premises and prevented him from conveniently 
and safely enjoying the same ; and although before the alleged tres- 
passes or any of them, the defendant requested the plaintiff to re- 
move the said [pipe and flue] and abate the said nuisance, and a 
reasonable time in that behalf had then elapsed, yet the plaintiff 
neglected and refused so to do; wherefore the defendant afterwards 
for the purpose of abating the said nuisance took the said [pipe and 
flue] and removed them to a short and convenient distance and 
there left them for the plaintifl’s use, doing no more than was ne- 
cessary for the purpose aforesaid, which are the alleged trespasses. 

A like plea justifying an entry on plaintiffs land to abate a nut- 
sance of filth: Jones v. Williams, 11 M. & W.176 [where the plea 
was held bad for not alleging a request to the plaintiff to remove it 
or circumstances showing such request to be unnecessary (a) ]. 


such a way as to be a nuisance to the occupation of the house, and will not 
operate as a denial of the plaintiff's occupation of the house.” 

**¥n an action for obstructing a right of way, such plea will operate as a 
denial of the obstruction only, and not of the plaintiff’s right of way.” 

In an action for constructing a cesspool so near the plaintiff’s well that 
the water was contaminnted, not guilty denies not only the construction of 
the cesspool, but also that the water was contaminated. (Norton v. Schole- 
field, 9 M. & W. 665.) 

In an action for keeping some iron gratings on a highway without any 
light, whereby the plaintiff fell over them, not guilty put in issue that the 
defendant kept the gratings on the highway without warning the public as 
alleged, and an allegation in the declaration, that they were under the care 
and custody of the defendant, was held to be immatcrial. (Grew v. Hill, 3 
Ex. 801.) 

A right in the defendant to make the alleged nuisance must be specially 
pleaded, as the enjoyment for twenty years of an easement, within 2 & 3 
Will. IV, c. 71, 8. 2. As to the mode of pleading such defence, see Flight 
v. Thomas, 10 A. & FE. 590. 

Where the nuisance is in respect of the use of fixed property, the defen- 
dant may plead that he was not possessed of the property which caused the 
nuisance. (Rich v. Basterfield, 4 C. B. 783; and see Bishop v. Bedford, 
Charity, 1 E. & HK. 607; 28. J. Q. B. 215.) As to the liability of the 
owner towards a person lawfully on his premises, see ante, p. 379; and 
towards a trespasser, see ante, p. 380. 

In an action for carrying on a noxious trade it is not a sufficient answer 
to the plaintiff’s case to prove merely that the trade was carried on in a 

roper and convenient place, and was a reasonable use by the defendant of 
his own land, and a direction to the jury to that cffect was held wrong. 
(Bamford v. Turnley, 3 B. & 8. 62; 31 L. J. Q. B. 286 ; overruling Hole v. 
Barlow, 4 C0. B. N. 8.334; 27 L. J. C. P. 207.) But the question of nui- 
sance, under tho gencral issue, is to be considered by the jury relatively to 
the locality and neighbourhood. (J6.; St. Helen’s Smelting Co. v. Tipping, 
4B. & 8.608; 11 H. L. C. 642; 35 L. J. Q. B. 67; and see ante, p. 382.) 

(a) A request is not necessary, where the plaintiff was himself the wrong- 
doer by creating the nuisance, or by neglecting to perform some obligation 
by the breach of which it was created, or where there is such immediate 
danger to life or health as to render it unsafe to wait to make request. 
(Jones v. Williams, 11 M. & W. 176.) 
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Plea justifying the Removal of [Coping Stones] because they 
overhung Defendant's Land. 


That at the times of the alleged trespasses he was possessed of 
Jands adjoining the said land of the plaintiff. and the plaintiff had 
built the said [wall] at the extremity of his said land next to the 
said land of the defendant, and had wrongfully so placed the said 
[coping stones} on the said [wall] that the same then wrongfully 
extended beyond the said [wall] and overhung and encumbered the 
said land of the defendant, wherefore the defendant removed the 
said [coping stones] from and off his said land to a small and con- 
venient distance into and upon the said land of the plaintiff, which 
was then a convenient place for putting the same, and there left 
them for the plaintiff’s use, doing no unnecessary damage in that 
behalf, which are the alleged trespasses. 


Pleas justifying the removal of nuisances on a public highway: 
see ‘* Ways,” post, p. 817. 





Plea justifying obstructing a watercourse used by plaintiff through 
land ofa third party, because it discharged water on to defendant's 
land: see Roberts v. Rose, 33 L. J. Ex. 1, 241; L. R. 1 Ex. 82. 


Other pleas justifying the removal of nuisances: see ‘‘ Lights,’ 
ante, p. 747; * Trespass to Land,” post, p. 806. 


Plea on equitable grounds that the nuisance was erected by the de- 
fendant with the knowledge, acquiescence, and consent of the plaintiff : 
Davies v. Marshall, 10 C. B. N. 8S. 697; 31 L. J.C. P. 61; and 
see ante, p. 734. 


Partners. See ante, p. 384; “ Abatement,” ante, p. 707. 


PATENTS. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


(a) The plea of not guilty denics that the defendant infringed the patent- 
right of the plaintiff; it puts in issue the mere act of infringement, and 
not the intention of the defendant to infringe, which is immaterial. (Stead 
v. Anderson, 4. C. B. 806.) All allegations necessary to establish the vali- 
dity of the patent-right of the plaintiff must, if denied, be met by specific 
traverses: as, that the plaintiff was not the true and first inventor; that he 
had no grant of letters-patent ; that the specification was insufficient ; that 
the invention was not new; that the invention was not one for which 
letters-patent could be granted; as in the forms given above. As to the 
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Plea traversing that the Plaintiff was the Inventor. 


That the plaintiff was not the first and true inventor of the said 
manufacture as alleged. 

Like pleas: Crane v. Price, 4M. & G. 580; Stead v. Williams, 
7M.&G.818; Hills v. London Gas Light Co.,5 H. & N. 312; 29 
L. J. Ex. 409; see Beard v. Egerton, 3 C. B. 97. 


Plea traversing that the Invention was New. 


That the said invention was not new as alleged. 

Like pleas: Morgan v. Seaward, 2 M. & W. 544; Carpenter v. 
Smith, 9 M. & W. 300; Gibson v. Brand, 4M. & G.179; Bush v. 
For, 9 Ex. 651; Booth v. Kennard, 2 H. & N. 84; 26 L. J. Ex. 
305; LMills v. London Gas Light Co.,5 H. & N. 312; 29 L. J. Ex. 
409; Betts v. Menzies. 1 KH. & E. 990; 30 L. J. Ex. 81. 

Plea that part of the invention was not new: Bentley v. Keighley, 
1D. & L. 944; 6 M. & G. 1039. 


Plea that the Manufacture was not one for which Letters Patent 
could be granted (a). 


That the said manufacture was not any manner of manufacture 
for which letters-pateut could by law be granted. 

Like pleas: Harwood v. Great Northern Ry. Co., 2 B. & 8.194; 
ro a - Q. B. 27; Jourdan vy. Moore, L. R. 1 C. P. 624; 35 L. J. 

. P. 268. 


That the Invention was not useful to the Public. 


That the said manufacture was not nor is any improvement what- 
soever or in any way useful or beneficial to the public. 

Like pleas: Cornish v. Keene, 3 Bing. N. C. 570; Betts v. 
Walker, 14 Q. B. 363. 


Denial of the Grant of the Letters Patent (non concessit). 


That her said Majesty did not by letters-patent make such grant 
to the plaintiff as sllewed: 


law and evidence relating to these issues, see the cases referred to above 
under the respective forms. 

Where part of the invention is shown by the declaration to have been 
disclaimed, the pleas should be confined to the undisclaimed part. (Clark 
v. Kenrick, 12 M. & W. 219.) 

Pleas disputing the validity of the patent cannot be pleaded in an action 
for penalties for using the name of a patent without authority from the pa- 
tentee, under the 5 & 6 Will. 1V, c. 87, 8. 7. (Myers v. Baker, 3 H. & N. 
802; 28 L. J. Ex. 90.3 

(a) It would be improper to plead that the invention was not a new 
manufacture, as it would be left doubtful whether the defendant meant to 
deny that the matter of the patent was a manufacture within the statute, 
as in the above plea, or that it had the quality of being new, as in the pre- 
eG one. (Walton v. Bateman, 3 M. & G. 773; Spilsbury v. Clough, 2 

. B. 466.) 
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Like pleas: Bedells v. Massey, 7 M. & G. 630; Bunnett v. Smith, 
13 M. & W. 552. 


Plea that the letters-patent were obtained by a false representa- 
ns Me): Russell v. Ledsam, 11 M. & W. 647; Bedells v. Massey, 7 
M. . 630. 


Pilea that no sufficient Specification was enrolled. 


That the plaintiff did not within six calendar months next after 
the date of the said letters-patent cause to be enrolled [or filed] in 
the High Court of Chancery an instrument in writing under his 
hand and seal, particularly describing and ascertaining the nature 
of the said invention, and in what manner the same was to be or 
might be performed [or to a count in the form given in the C. L. P. 
Act, 1852, Sched. B.31; ante, p. 385, the defendant may plead thus: 
That the plaintiff did not within the time prescribed fulfil the said 
condition as alleged]. 

A like plea: Seed v. Higgins, 8 EK. & B. 755 ; see Gibson v. Brand, 
4M.&G.179; Bentley v. Goldthorpe, 1C. B 36%. 

Plea that the specification was inconsistent with the style and title 
of the invention for which the letters-patent were granted: Stead v. 
Carey, 1 C. B. 496. 

Plea that the specification did not sufficiently describe the inven- 
tion for which the patent was granted: Bateman v. Gray, 8 Ix. 
906; Hancock v. Noyes, 9 Ex. 388; Seed v. Higgins, 8 BE. & B. 
755; 30 L. J. Q. B. 314; Hills v. London Gas Light Co., 5 H. & 
N. 312; 29 L. J. Ex. 409. 

Pleas setting out the spectfication verbatim: Neilson v. Harford, 
8M. & W. 806 (where it was held that the construction of the spect- 
fication was for the Court and not for the jury); Nickels v. Haslam, 
7M. & G. 878; see Gibson v. Brand, 4 M. & G. 179. 


Pleas, to an action on a patent partly disclaimed, that the dis- 
claimer extended the right granted ; that the invention as 
altered by the disclaimer was a different invention: Seed v. Higgins, 
8 E. & B. 757. 





Plea to an action by the assignee of a patent traversing the as- 
signment: Chollet v. Hoffman, 7 EH. & B. 686; 26 L. J. Q. B. 249. 
[This traverse puts in issue the registration of the assignment which 
as necessary under the Patent Law Amendment Act, 1852, to com- 


plete the title of the assignee: Ib.] 


(a) The recitals in letters patent are taken to be representations made to 
the Crown by the patentee for the truth of which he is responsible; and if 
they are untrue, the patent is void not only as against the Crown, but as 
against a third person. Hence it is a good plea that a matter recited in 
the letters-patent is untrue. (Morgan v. Seaward, 2 M. & W. 544, 561; see 
Bedells v. Massey, 7 M. & G. 630.) 
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Particulars of Objections to be delivered with the Pleas in an Action 
Sor the Infringement of a Patent (15 & 16 Vict. c. 83, s. 41) (a). 


In the 
A. B. plaintiff against C. D. defendant. 

The following are the particulars of the objections on which the 
above-named defendant means to rely at the trial in support of the 
pleas in this action :— 

1. That the defendant is not guilty of the alleged grievances. 

2. That the plaintiff was not the first and true inventor. 

3. That the alleged invention was not new. 

4. That the alleged invention was not a manufacture for which 
letters-patent could be granted. 

5. That the alleged invention was not useful to the public. 

6. That her Majesty did not grant the alleged letters-patent. 

7. That prior to the date of the letters-patent the alleged inven- 
tion was published at [state the place} in the following man- 
ner [state the manner of publication |. 

8. That prior to the ee of the letters-patent the alleged inven- 
tion was used at [state the place] in the following manner 
[ state the manner of use]. 

Y. That no specification was enrolled [or filed]. 

10. That the specification enrolled was not sufficient. 
[State any other objections in the same manner. | 
To Mr. C. D. Yours, etc., 
plaintiff’s attorney or agent. G. H. defendant's attorney 
[ur agent}. 

See like forms: Chit. Forms, 10th ed. 842; Heath v. Unwin, 10 
M.& W. 684; Russell v. Lcdsam, 11 M. & W. 647 ; Jones v. Berger, 
§M.& G.208; Bentley v. Keighley,7 M. & G. 652; Palmer v. Wag- 
staffe, 8 Ex. 840; Palmer v. Couper, 9 Ex. 231; Hull v. Bollard, 
1H. & N. 134; 25 L. J. Ex. 304; Jourdan v. Moore, L. R.1C. P. 
624; 35 L. J. C. P. 268. 





® 








(a2) By the Patent Law Amendment Act, 1852, 15 & 16 Vict. c. 83, 8. 41 
(cited ante, p. 386), in any action for the infringement of letters-patent, 
“the defendant, on pleading thereto, shall deliver with his pleas particulars 
of any objections on which he means to rely at the trial in support of the 
pleas in the said action, and at the trial of such action no evidence shall be 
allowed to be given in support of any objection impeaching the validity of 
such letters-patent which shall not be contained in the particulars delivered 
as aforesaid ; provided always that the place or places at or in which and 
in what manner the invention is alleged to have been used or published 
prior to the date of the letters-patent shall be stated in such particulars; 
provided also, that it shall and may be lawful for any judge at chambers to 
allow such defendant to amend the particulars delivered as aforesaid upon 
such terms as to such judge shall seem fit.” (See 2 Chit. Pr. 12th ed. 1465; 
and sce also as to the sufficiency of the particulars, Chit. Forms, 10th ed. 
842; Morgan v. Fuller L. R. 2 Eq. 297, and the cases cited above.) 

By s. 43, in taxing the costs in any action for infringing letters patent 
“yepard shall be had to the particulars delivered in such action, and the 
plaintiff and defendant respectively shall not be allowed any costs in respect 
of any particular unless certified by the judge before whom the trial was 
had to have been proved by such plaintiff or defendant respectively, with- 
out regard to the general costs of the cause.” (See Losh v. Hague, 5 M. & 


W. 387.) 
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PaYMENT INTO CouRT (a). 


(a) Payment into Court.|—The C. L. P. Act, 1852, s. 70, enacts that 
“it shall be lawful for the defendant in all actions (except actions for as- 
sault und battery, fulse imprisonment, libel, slander, malicious arrest or 
prosecution, or debauching of the plaintiff’s daughter or servant), and by 
leave of the Court or a judge, upon such terms as they or he may think fit, 
for one or more of several defendants to pay into Court a sum of money by 
way of compensation or amends.” ‘The section proceeds to make an ex- 
press reservation of the provision of the 6 & 7 Vict. c. 96, s. 2, respecting 
payment into Court in actions of libel (see ante, p. 726). The sections 71, 
72, 73, and r. 12, H. T. 1853 (cited ante, p. 664), prescribe the mode in 
which payment into Court shall be pleaded and replicd to, and the pro- 
ceedings thereupon. Payment into Court may be pleaded under the above 
section to an action for an assault upon the plaintiff’s son or servant. 
(Newton v. Holford, 6 Q. B. 921.) 

The action of detinuc is not excepted in the above provision, but after 
the C. L. P. Act, 1854, s. 78, giving execution for the return of the chattel 
detained (cited, ante, p. 313), it was held that payment into Court could 
not bo pleaded in such action where the plaintiff claims a return of the goods 
(Allan vy. Dunn, 1 H. & N. 572; 26 L. J. Ex. 185); though it might be 
pleaded in respect of the damages claimed for the detention of the goods as 
distinct from the claim for the specific return. (Crossfield v. Such, 8 Ex. 
159.) Now by the C. L. P. Act, 1860, 8. 25, it is enacted that “in any 
action for detaining the goods of the plaintiff, it shall be lawful for the de- 
fendant by leave of the Court or a judge, and upon such terms as they or 
ho shall think fit, to pay into Court u sum of mouey to the value of the 
goods alleged to be detained ; and such payment into Court shall be made 
and pleaded in like manner, and according to tle provisions of the C. L. P. 
Act, 1852; and the like proceedings may be had and taken thereupon as 
to costs and otherwise.” 

By the C. L. P. Act, 1860, s. 23, “tho plaintiff in replevin inay, in answer 
toan avowry, pay money into Court in satisfaction in like manner and sub- 
ject to the same proceedings us to costs and otherwise, as upon a payment 
into Court by a defendant in other actions ;” and by s. 24, “such payment 
into Court in replevin shall not, nor shall the acceptance thereof by the 
defendant in satisfaction, work a forfeiture of the replevin bond.” 

A plea of payment into Court is also given in some other actions for wrongs 
by particular statutes ; as by 6 & 7 Vict. c. 96, 3. 2, in actions for a libel in 
a newspaper or other periodical publication: see this plea and the statute, 
ante, p. 726. By 27 & 28 Vict. c. 95, 8. 2, in actions for negligence causing 
death under Lord Campbell’s Act, sec ante, p. 327. By 11 &12 Vict. c. 63 
s. 189 (the Public Health Act, ante, p. 391), in actions for anything done 
under that Act by or under the directions of a local board of health, pay- 
ment into Court may be made and pleaded. Soalso by 16 &17 Vict. c. 107, 
s. 316, in actions against revenue officers, ante, p. 384; and by 25 & 26 Vict. 
c. 102, 8. 106, in actions for anything done under the Metropolis Manage- 
ment Acts, ante, p. 364; and under the Railway Clauses Consolidation Act, 
post, p. 776. 

Payment into Court of amends may be made and given in evidence under 
the general issue, in actions against justices of the peace, by 11 & 12 Vict. 
c. 44, 8. 11; sce ante, p. 345; in actions against police constables, see ante, 
p. 389; in actions for anything done under the County Court Acts, see 
ante, p. 300; under the 24 & 25 Vict. c. 96, for consolidating the statute 
law relating to larceny, sce s. 113; under the 24 & 25 Vict. c. 97, for con- 
solidating the statute law relating to malicious injuries to property, see 
s.71; under the 24 & 25 Vict. c. 99, for consolidating the statute law against 
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Plea of Payment into Court. (C. L. P. Act, 1852, s. 71.) 


The defendant by G. H. his attorney [or in person, and if the plea 
is not pleaded to the whole of the declaration, say, as to the first or 


offences relating to the coin, see 8. 33; under the Contagious Diseases 
(Animals) Act, 1867, 30 & 31 Vict. c. 125, s. 60. 

The observations made upon this plea in actions on contracts will apply 
for the most part to actions for wrongs. (See ante, p. 664.) 

As regards the effect of the plea as an admission of the cause of action, 
there has been a great variety of decision; but, at last, the law has been 
judicially laid down as follows :—“ Upon a review of the authorities, we 
think that where in an action of tort, the declaration is general and unspe- 
cific, the payment of money into Court, though it admits @ cause of action, 
does not acinit the cause of action sued for; and the plaintiff must give 
evidence of the particular cause of action sued for, before he can have larger 
damages than the amount paid into Court. On the other hand, if the 
declaration is specific, so that nothing would be due to the plaintiff from 
the defendant unless the defendant admitted the particular claim made by 
the declaration, the payment of money into Court admits the cause of 
action sued for and so stated in the declaration. Ifthe breach is single and 
the damages entire, then, of course, it becomes, under such circumstances, 
a& mere question of damages; but if the damages may be compounded of 
several things, for instance, as in the case of Story v. Finnis (6 Ex. 123), 
which was an action for pound breach and rescue, of the number and 
value of the goods taken, then, although the payment of money into Court 
may, from tle form of the declaration, admit the particular cause of action 
sued for, still it may be necessary to prove the cause of action with a view 
to the damages: because, although the defendant would thus admit that he 
broke a particular pound, he would not admit that, as the result of that 
particular breakage, he rescucd all the goods in respect of which damages 
were claimed.” (Perren v. Monmouthshire Ry. Co., 11 C. B., 855; and see 
Taylor on Ev., 5th ed. 736.) 

In an action of trespass for taking and damaging the plaintiff’s cups 
to which the defendant paid £10 into Court, it was held that the plain- 
tiff failed to sustain the issue of damages ultra by producing a cup damaged 
to a greater extent than £10, but which he did not prove to be one taken by 
the defendant. (Sehreger v. Carden, 11 C. B. 851.) So in an action for sell- 
ing goods taken under a distress without having them duly appraised, under 
the same issue the plaintiff must show a sale without appraisement of goods 
beyond the value,of the goods admitted to be so sold by the plea. (Knight 
v. Egerton, 7 Ex. 407.) And in an action for excessive distress, the plain- 
tif must show that goods beyond the value of the sum paid into Court 
were wrongfully distrained. (See Leyland v. Tancred, 16 Q. B. 664.) But 
in an action against a railway company for a bodily injury to the plaintiff 
caused by their negligence, upon the issue of damages ultra the plaintiff was 
held entitled to recover the extra damuge without any proof of the negli- 
gence of the defendants. (Perren v. Monmouthshire Ry. Co., 11 C. B. 855.) 
in an action against two defendants charging a wrongful act done by them 
jointly, a plea of payment into Court by both defendants admits that they 
are jointly liable for all the damages which can be proved as the conse- 
quences of the act. (See Leyland v. Tancred, supra.) 

The plea of apology and payment into Court in an action for a libel in a 
newspaper, under 6 & 7 Vict. c. 96, 8. 2, is an admission of liability only 
conditionally upon its being accepted or proved, and the jury in assessing 
the damage may give a smaller amount. (Jones v. Mackie, L. R. 3 Ex. 1; 
37 L. J. Ex. 1; see ante, p. 727.) 

The form of plea given by the statute is sufficient in all cases, and 
must not state the character or special circumstances (if any) by reason o/ 
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second or as the case may be count of the declaration or as to so 
much of the count of the declaration as alleges that o7 as relates 
to, stating the part pleaded to], brings into court the sum ef £—, 
and says that the said sum is enough to satisfy the claim of the 
plaintiff in respect of the matter herein pleaded to. 








Plea of Payment into Court toa New Assignment with Entry of a 
Relinquishment of Pleas (see ante, p. 657). 


The defendant, as to the plaintiff’s new assignment to the 
plea, says that he relinquishes his said and pleas so far 
as the same relate to the trespasses [or grievances] above new] 
assigned; and the defendant as to the trespasses [or rrievance:l 
above newly assigned brings into court the sum of £ , and says 
that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 














Plea in bar to an avowry in replevin of payment into court: see 
post, p. 784. 





Replication accepting the Sum paid into Court in Satisfaction. 
(C. L. P. Act, 1852, s. 73.) 
That he accepts the sum paid into court in full satisfaction and 
discharge of the cause [or causes] of action in respect of which it 
has been paid in. 





Replication that the Sum paid in is not enough. (C. L. P. Act, 
1852, s. 73.) 


That the sum paid into court is not enough to satisfy the claim 
of the plaintiff in respect of the matter to which the plea is pleaded. 


Pottce. See ante, p. 389. 


PRESCRIPTIVE RiauHts. 





See“ Common,” ante, p. 711; “ Lights,” ante, p. 746 ; “« Support,” 
post, p. 789; ‘* Watercourses,” post, p. 807; “ Ways,” post, p. 810. 


ee Commend 





which the defendant is entitled to plead the payment of money into court. 
(Aston v. Perkes, 15 M. & W. 386; Key v. Thimbleby, 6 Ex. 692; Thomp- 
son v. Sheppard, 4 E. & B. 53.) The objection to the plea on these 
grounds cannot be replied or raiscd on the record ; but the plaintiff must 
apply to a judge or the Court to set aside the plea and the payment as an 
irregularity, if not justified by any statute. (Thompson v. Sheppard, 4 KH. & 


B. 53.) 
2L 
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Process (a). 





Plea, in an Action of Trespass, of Justification under a Fi. Fa., by 
the E.ecution Creditor, the Sheriff and the Bailiff, setting out the 
Judgment, Writ and Warrant. 


That before any of the alleged trespasses the defendant F. F. 
on the day of , A.D. , in the Court of , at West- 
minster, by the judgment of the said Court recovered against the 
plaintiff £——, and thereupon, the said judgment remaining in full 
force and unsatisfied, the defendant Z. F’. sued out of the said Court 
a writ of fieri facias upon the said judgment, against the plaintiff, 
directed to the sheriff of the county of ——, whereby her Majeste 
the Queen commanded the said sheriff that [he should omit not by 
reason of any liberty of his said county, but that he should enter 
the same re of the goods and chattels of the plaintiff in his baili- 
wick he should cause to be made £—— [the amount of the judgment], 
which the defendant #. F. lately in the said Court of re- 
covered against the plaintiff, whereof the plaintiff was convicted, 
together with interest upon the said sum at the rate of £4 per cen- 
tum per annum from the —— day of , A.D. , on which day 
the judgment aforesaid was entered up, and that he should have that 
money with such interest as aforesaid before her said Majesty [or 
her justices or her barons of the Exchequer] at Westminster im- 
mediately after the execution thereof to be rendered to the defen- 























(a) The party at whose suit the process issues in order to justify under it 
must set out in his pleading the judgment or other proceedings on which the 
writ issucs as well as the writ; it is sufficient for the sheriff or his officer 
pleading alone to justify under the writ only. (Andrews v. Marris, 1 Q. B. 
3,17.) But where the sheriff or officer joins in pleading with the party 
suing out the process, all the proceedings must be stated ; and the sheriff 
becomes bound by the sufficiency of the whole pleading equally with the 
purty himself. (76.; Samuel v. Duke, 3 M. & W. 630; Hedges v. Chapman, 
2 Bing. 523, 526; 1 Wms. Saunders, 28 a; see ante, p. 440.) It is im- 
portant therefore where there is any question as to the validity of the judg- 
ment or proceeding on which the writ was founded, for the sheriff or his 
oflicer to plead separately from the party to the judgment and to justify 
under the writ only. 

In order to justify an act under civil process, the person executing the 
process must have the warrant in his possession at the time of the execution, 
but it is sufficient in pleading to aver that the warrant was delivered to him 
to be executed. (See Galliard v. Laxton, 2 B. & 8. 363; 31 L. J. M. C. 
123, 127.) It is not necessary in pleading a justification under a fi. fa. or 
a ca. sa. to show the return of the writ. (Cheaseley v. Barncs, 10 East, 78 ; 
Shorland v. Govett, 5 B. & C. 485, 488.) 

In actions for the wrongful conversion of goods the defence of a justifica- 
tion under a writ of fi. fa. may be given in evidence under the plea of not 
guilty, and should not be pleaded specially. (See Unwin v. St. Quintin, 11 
M. & W. 277, 286.) 

As to what the sheriff and his officers may do in the execution of a writ, 
see Semayne’s case, 1 Smith’s L. C. 6th ed. 88; 1 Chit. Pr. 12th ed. 622. 

A ples of justification under the process of an inferior Court must set out 
all the proceedings beginning with the plaint, and must allege the jurisdic- 
tion of the Court as to all material proceedings. (Pitt v. Anight, 1 Wms. 
Saund. 87, 90 (1); and see ante, p. 629; post, p. 774.) 
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dant FE. F., and that he should do all such things as by the statute 
passed in the second year of her said Majesty’s reign he was autho- 
rized and required to do in that behalf, and in what mannerde should 
have executed the said writ he should make to appear to her said 
Majesty [or her said justices ov her said barons of the Exchequer] 
at Westminster, immediately after the execution thereof, and that 
he should have there then the said writ ; and the said writ was duly 
indorsed with a direction to the said sheriff to levy £ ‘and interest 
thereon at £4 per cent. per annum from the day of , A.D. 
, besides sheriff’s poundage, oflicer’s fees, and other expenses of 
the execution ; and the said writ so indorsed as aforesaid was then 
delivered to the defendant G. H. as and being the sheriff of the said 
county of , to be executed ; and thereupon the defendant G. H. 
as and being such sheriff as aforesaid, duly made his warrant directed 
to the defendant J. A., as and then being the bailiff of the said 
sheriff, and thereby commanded him that [he should omit not by 
reason of any liberty of the said county, but that] he should [enter 
the same and] cause to be made of the goods and chattels of the 
plaintiff in the said bailiwick the said £ together with the said 
interest at the rate aforesaid, so that the said sheriff might have that 
money and interest before her said Majesty [or the said justices or 
the said barons of the Exchequer] immediately after the execution 
thereof, to be rendered to the defendant F. F. as required by the 
said writ, and that he should do all such things as by the said sta- 
tute the said sheriff was authorized and required to do in that be- 
half, and that he should have the said warrant and so forth, and in 
what manner he should have executed the said warrant he should 
certify to the said sheriff immediately after the execution thereof ; 
and the said warrant was then delivered to the defendant J. X., as 
and being such bailiff as aforesaid to be executed ; and thereupon 
the said J. A. as such bailiff as aforesaid, by virtue of the said writ 
and warrant and within the said bailiwick of the said sheriff, entered 
into the said dwelling-house,-the outer door thereof being then open, 
in order to seize and take and did then seize and take the said goods 
and chattels of the plaintiff, the same then being in the said dwell- 
ing-house and in the bailiwick of the said sheriff, for the purpose of 
levying the moneys so directed to be levied as aforesaid, which are 
the alleged trespasses. 




















Plea, in an Action of Trespass, of Justification under a Fi. Fa. by 
the Sheriff alone. 














That before any of the alleged trespasses J. K., on the day of 
, A.D. , sued out of the Court of ,at Westminster, a writ 
of fieri facias directed to the sheriff of the county of , whereby 





the Queen commanded the said sheriff that [here state the substance 
of the writ as in the preceding form], which said writ was duly in- 
dorsed with a direction to the said sheritf [ here set out the indorsement 
on the writ as in the preceding form], and the said writ so indorsed 
as aforesaid was then delivered to the defendant, as and being the 
sheriff of the said county of , to be executed ; and thereupon the 
defendant, as and being such sheriff as aforesaid, by virtue of the 
said writ and in his said bailiwick entered the said dwelling-house, 
the outer door thereof being then open, in order to scize and take 
and did then seize and take the said goods and pacaet of the plain- 
L 2 
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tiff, the same then being in the said dwelling-house and in the baili- 
wick of the defendant as such sheriff as aforesaid, for the purpose of 
levying the moneys so directed to be levied as aforesaid, which are 
the alleged trespasses. 


A like plea by joint defendants as sheriff of Middlesex : Playfair 
v. Musgrove, 14 M. & W. 239 ; Jarmain v. Hooper, 6 M. & G. 827. 
Like pleas by the bailiff : Gregory v. Slowman, 1 E. & B. 360; 
Shorland v. Govett, 5 B. & C. 485; Percival v. Stamp, 9 Ex. 167. 


Plea justifying an entry of the plaintiff's house to take the goods 
of a third party under a fi. fa. against the lutter (a) : Carnaby v. 
Welby, 8 A. & E. 872. 

A like plea justifying the breaking open of doors to perfect the 
levy: Pugh v. Griffith, 7 A. & E. 840. 

Plea to an action for an injury to the reversionary interest of the 
plaintiff in goods tn the possession of a third party, that the defen- 
dant tuok and sold them under a fi. fa. against the latter, and that 
the plaintiff has sustained no damage: Tancred v. Aligood, 4 H. & 
N. 488; 28 L. J. Ex. 362. 


Justification of a Trespass and Imprisonment under a Ca. Sa. by the 
aren Creditor, his Attorney and the Sheriff, setting out the 
rit. 

That before any of the alleged trespasses the defendant E. F., 
on the day of , A.D. ,in the Court of , at West- 
minster, by the judgment of the said Court recovered against the 
plaintiff £ ; and thereupon, the said judgment remaining in 
full force and unsatisfied, the defendant 4. #. by the defendant 
G. H., his attorney, and the defendant G. H., as and being the at- 
torney of the defendant #. F&., sued out of the said Court a writ 
of Capias ad satisfaciendum upon the said judgment, against the 
paren directed to the sheriff of the county of ——, whereby 

er Majesty the Queen commanded the said sheriff that he should 
fomit not be reason of any liberty in his said county, but that 
he should enter the same and] take the plaintiff if he should be 
found in the bailiwick of the said sheriff, and him safely keep so 
that the said sheriff should have his body before her said Majesty 
[or her justices or her barons of the Exchequer] at Westminster 
immediately after the execution thereof to satisfy the defendant Z. 

















(a) If the plaintiff sues the sheriff for trespass to goods taken under a 
writ of fi. fa. against a third party, the defendant should not justify under 
the writ, but should traverse the property of the plaintiff in the goods. 
(Harrison v.-Dizxort, 12 M. & W. 142.) Ifthe title of the plaintiff to the 
goods is by an assignment from the third party, which is void as against 
creditors, the sheriff who has taken them must prove the judgment as well 
as the writ in order to justify. (White v. Morris, 11 C. B. 1015 ; overruling 
Bessey v. Windham, 6 Q. B. 166.) As to when the sheriff may break open 
doors, outer and inner, of the execution debtor and of a third party, see 1 
Chit. Pr. 12th ed. p. 623. 
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Ft. £— [the amount of the judgment] which the defendant £. F. 
lately in the said Court of recovered against the ,plaintiff, 
whereof the plaintiff was convicted, together with interest upon the 
said sum at the rate of four pounds per centum per annum from 
the day of ——, a.p. , on which day the judgment afore- 
said was entered up, and that the said sheriff should have there then 
that writ; and the said writ was duly indorsed with a direction to 
the said sheriff to levy £ and interest thereon, at four pounds 
per cent. per annum from the day of , A.D. ; beades 
sheriff’s poundage, officer’s fees, and other expenses of the said exe- 
cution ; and the said writ so indorsed was then delivered to the de- 
fendant J. X., as and being the sheriff of the said county of , to 
be executed; and thereupon the defendant J. K., as and being such 
sheriff as aforesaid, by virtue of the said writ and within his said 
bailiwick took the plaintiff and kept him in the custody of the de- 
fendant J. K., as and being such sheriff as aforesaid, which are the 
alleged trespasses. 

A like plea by the sheriff alone: Barker v. St. Quintin, 12 M. & 
W. 441; Sandon v. Jervis, EK. B. & E. 935; 27 L. J. Q. B. 279. 

A like plea by the execution creditor alone: Collett v. Foster, 2 
H. & N. 356; 26 L. J. Ex. 412. 

A like plea by the attorney of the execution creditor alone: Cod- 
rington v. Lloyd, 8 A. & EK. 449. 

A like plea by the bailiff: see 3 Chit. Pl. 7th ed. 342. 

Plea justifying an entry to execute aca.sa.: Kerbeyv. Denby, 1 
M. & W. 336. 


























Plea, in an action for imprisonment, justifying under a writ of 
capias on mesne process: Codrington v. Lloyd, 8 A. & E. 449. 


Plea justifying under a capias, in which the plaintiff was mis- 
named, averring that the plaintiff was commonly known by the name 
in the capias, and was the person intended: De Mesnil v. Dakin, 
L. R. 3 Q. B.18; 37 L. J. Q. B. 42. 

Plea justifying under a ca. sa. against A. B., stating that the 
plaintiff represented himself to be A. B.—New assignment for de- 
taining plaintiff after he had given notice that he was not A. B.: 
Dunston v. Paterson, 2 C. B. N.S. 495; 26 L. J. C. P. 267 (a). 


(a) In the above case both the plea and the new assignment were held 
good; but where the sheriff takes the defendant by mistake without any 
misrepresentation on the part of the defendant, as where there are two per- 
sons of the sume name and the sheriff takes the wrong one, he is liable for 
the trespass. (Jarmain v. Hooper, 6 M. & G. 827; and see Childers v. 
Wooler, 29 L. J. Q. B. 129.) Where the wrong person was served with a 
writ of summons and did not appear, and was thereupon proceeded against 
to judgment and execution, the sheriff who took him in execution was held 
to be liable (Kelly v. Lawrence, 3H. & C.1; 33 L. J. Ex. 197; and see 
De Mesnil v. Dakin, supra), and the party taking the proceedings is also 
liable to an action. (Walley v. M‘Connell, 13 Q. B. 903.) 
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Plea justifying a trespass in entering a house and taking goods 
under precess of an inferior Court ; replication that the house was 
not within the jurisdiction: Sowell v. Champion, 6 A. & E. 407. 
[Justification under the process of an inferior Court must show the 
jurisdiction and set out the whole proceedings beginning with the 
plaint, see ante, pp. 629, 770. ] 

Pleas of justification under process of the county court, setting out 
the proceedings: Walley v. M‘Connell, 13 Q. B. 903; Kinning v. 
Buchanan, 8 C. B. 271; Abley v. Dale, 1 LL. M. & P. 626; 2 Ib. 
433; Hayes v. Keene, 12 C. B. 233. 

Justification by the clerk of the county court under process of that 
Court against the plaintiff for not attending a judgment summons, 
(under a plea of nol guilty by statute, see ante, p. 300): Duvies v. 
Fletcher, 2 E. & B. 271. 


Plea of justification under a writ of attachment for contempt of 
the Court of Chancery: Smith v. Egginton, 7 A. & EK. 167. 

A like plea for contempt of the Court of Bankruptcy: Green v. 
Eligie, 5 Q. B. 99; Van Sandan v. Turner, 6 Q. B. 773. 

Plea justifying an arrest under a warrant of justices for an as- 
sault: see 3 Chit. Pl. 7th ed. 344. 

Plea by the governor of a gaol justifying imprisonment under a 
oe Bancroft v. Mitchell, L. R.2 Q. B. 549; 36 L. J. Q. B. 
257. 


Plea justifying an entering upon and taking possession of demised 
premises, expelling the tenant and removing his goods, under a war- 
rant of justices granted for the delivery of possession to the land- 
lord after the determination of the tenancy, under the small Tene- 
ments Act, 1 & 2 Viet. ce. 74, s.1: Melling v. Leak, 16 C. B. 652; 
Edmunds v. Pinniger, 7 Q. B. 558; Jones vy. Chapman, 14 M. & W. 
124. 

Plea under the same Act, s. 6, that the alleged trespass was under 
a warrant obtained by the defendant, who had lawful right to the pos- 
session: Delaney v. Fox, 1C. B. N.S. 166. 

Justification under a warrant given under 3 & 4 Vict. c. 84, for 
putting the defendant into possession of deserted premises (under the 
general issue by statute): Kdwards v. Hodges, 15 C. B. 477. 

Plea justifying the removal of obstructions in the street under the 
authority of the Metropolis Local Management Act to remove Nut- 
sances,18 & 19 Vict. c. 120: Le Neve v. Vestry of Mile End, 8 E. 
& B. 1054; 27 L. J. Q. B. 208. 

Plea justifying pulling down the plaintiff's house under the Metro- 
polis Local Management Act, 18 & 19 Viet. c. 120, s. 143, because 
built beyond the regular line of buildings of the street: Tear v. Free- 
body, 4 C. B. N.S. 228. 


Plea justifying the seizing of goods under a distress warrant 
issued by Re ee Sor rates under a local Act: Pedley v. Davis 10 
C. B.N.S. 492; 30L. J. C. P. 374; and see “ Replevin,” post, p. 783. 

Plea justifying the seizing of goods under an order of a county 


Process. 775 


court judge made under the reputed ownership clause in bankruptcy: 
Fielding v. Lee, 18 C. B. N. 8. 499. 


Plea that the trespass was committed under civil process, which 
was subsequently set aside upon the terms that the plaintiff should 
bring no action: Perkins v. Plympton, 7 Bing. 676. 


Replications to Pleas justifying under Process (a). 


Replication of nul tiel record: Swinhurn v. Taylor, 9 M. & W. 
43; and see ante, pp. 621, 628, pust, p. 786. . 
Replication that the writ was not sued out as alleged : Jarmain v. 


Hooper, 6 M. & G. 827 ; and see “‘ Sheriff,” post, p. 786. 


Rephecation that the Writ was set aside for Irreqularity (b). 


That the said writ was irregularly sued out, and before this suit, 
by an order duly made by one of the judges of the said Court, the 
said writ and all subsequent proceedings thereon were set aside for 
irregularity. 

Inke replications :—to a plea justifying under a fi. fa.: Jones v. 
Williams, 8 M. & W. 349; Rankin v. De Medina, 1 C. B. 183 ;— 
to a plea justifying under a ca. sa.: Collett v. Foster, 2H. & N. 


(a) Before the C. L. P. Act, 1852, the replication might traverse the 
process under which the defendant justifies, or admitting the process might 
put the rest of the plea in issue by the replication de injurid absque residuo 
cause, see Crogate’s case, 8 Co. 66. This replication put in issue that the 
alleged trespasses were committed under the process (Lucas v. Nockells, 10 
Bing. 157; Carnaby v. Welby, 8 A. & E. 872); but not the motive or in- 
tention with which the acts were done (Oukes v. Wood, 2 M. & W. 791), 
which seems to be immaterial provided the acts were justified by the au- 
thority. (Zb.; Woods v. Durrant, 16 M. & W. 149.) 

The plaintiff may now reply by a general denial under the C. L. P. Act, 
1852, s. 77, in the form of a replication taking issue under s. 79, which re- 
plication, it seems, must have at least as wide an effect as the former general 
traverse de injurid, and put in issue that the trespasses were committed 
under the process. (But see Glover v. Dixon, 9 Ex. 158; ante, p. 714 (a).) 
A new assignment to that effect would be improper; but if the plaintiff 
complains of a trespass on another and different occasion, or of an excess, 
he must new assign. (Oakley v. Davis, 16 East, 82; Aldred v. Constable, 
6 Q. B. 370; and see “New Assignment,” ante, p. 654.) 

(6) Where a judgment or process under which the plea justifics has been 
set aside for irregularity, or as obtained against good faith, or upon some 
other ground, after the alleged trespasses, the replication of nul tiel record, 
or in denial of the process, is improper. The replication should plead 
specially that the process has been set aside, and it should also state the 
grounds on which it was set aside, that it may appear on the face of the re- 
plication that it was illegal, and not merely erroneous, at the time of execu- 
tion. (Prentice v. Harrison, 4 Q. B. 852; Rankin v. De Medina, 1 C. B. 
183; Brown v. Jones, 15 M. & W. 192; but see per Bramwell, B., Collett 
v. Foster, 2H. & N. 356, 361; 26 L. J. Ex. 414; and see Nash v. Swin- 
burne, 3 M. & G. 853, where nul tiel record was pleaded under similar cir- 
cumstances.) 
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356; 26 L. J. Ex. 412;—to a plea justifying under a capias on 
mesne process: Codrington v. Lioyd, 8 A. & E. 449. 


Replication that the judgment and writ were set aside by a 
judge's order on the ground that the judgment was signed against 
good fuith upon a warrant of attorney obtained from the plaintiff by 
Fraud: Brown v. Jones, 15 M. & W. 192. [As to arrest on mesne 
process against good faith, see Stein v. Valkenhuysen, KE. B. & E. 
65; 27 L. J. Q. B. 236.] 


Replication that the execution creditor countermanded the erecu- 
tion of the writ: Walker v. Hunter, 2 C. B. 324; and see Barker 
v. St. Quintin, 12 M. & W. 441; Hunt v. Hooper, 1D. & L. 626. 

Replication that the plaintiff paid the debt, and gave notice to the 
ee his bailiff: Futcher v. Hinder, 3 H. & N. 757; 28 L. J. 

x. 28. 

Replication, to a plea justifying under a judgment and a writ of 
ca. sa., that the judgment was for a sum less than £20 (under 7 & 8 
Vict. c. 96, s. 57): Brooks v. Hodgkinson, 4 H. & N. 712; 29 L. 
J. Ex. 93. [In this case a rejoinder that the writ had not been set 
aside was held bad. | 

Replication that a writ of error issued and was duly allowed, of 
which notice was given to the sheriff: Belshaw v. Marshall, 4 B. & 
Ad. 336; and see now C. L. P. Act, 1852, s. 150. 

Replication to a plea justifying under a ca. sa. that the defendant 
broke open the outer door of plaintiff's house in order to execute tt: 
Newton v. Holford, | C. B. 141; and see Kerbey v. Denby, 1 M. & 
W. 336; Sandon v. Jervis, E. B. & E. 935; 27 L. J. Q. B. 279; 
28 7 Ex. 156; Nash v. Lucas, L. KR. 2 Q. B. 590; and see ante, 
p. 772. 


Pusrtic Hrattn. See ante, p. 391. 


Raitways (a). 


—eEe 


See ‘ Carriers,” ante, p. 710; “‘ Trespass,” post, pp. 794, 798. 


(a) ‘The Railway Clauses Consolidation Act, 1845,” 8 Vict. c. 20, s. 139, 
provides “ That if anyparty shall have committed any irregularity, tres- 
pass, or other wrongful proceeding in execution of this or the special Act, 
or any Act incorporated therewith, or by virtue of any power or authority 
thereby given, and if, before action brought in respect thereof, such party 
make tender of sufficient amends to the party injured, such last-mentioned 
party shall not recover in any such action; and if no such tender shall 
have been made, it shall be lawful for the defendant, by leave of the Court 
where such action shall be pending, at any time before issue joined, to pay 
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RELEASE. See “ Release,” ante, p. 669. 
———n 


RELINQUISHMENT OF PiEa. See ante, pp. 657, 672. 


REPLEVIN. 





Plea traversing the Tuking (non cepit (a) ).- 


That he did not take the said goods [or cattle, or as the case may 
be] or any of them as alleged. 

A like plea, with suggestion that the defendant took them in un- 
other place in respect of which he avows: Bullythorpe v. Turner, 


Willes, 475. 


into court such sum of money as he shall think fit, and thereupon such pro- 
ceedings shall be had as in other cases where defendants are allowed to pay 
money into court.” (See “ Puyment into Court,” ante, p. 767, ‘‘ Tender of 
Amends,” post, }. 789.) 

See “The Regulation of Railways Act, 1868,” s. 25, cited ante, p. 735. 


(a) The general issue in replevin non cepit denies the taking of the cattle 
or goods and the taking in the place alleged. The defendant cannot have 
judgment for the return of the goods under this plea; to obtain this he 
must plead so as to show that he is entitled toa return. (Com. Dig. tit. Pl. 
3 K. 12, 13.) 

The plaintiff must be entitled to a possessory property in the goods in 
order to maintain replevin ; and the property in the goods must be speci- 
fically denied. The plea in denial must also go on to aver a property in 
the defendant in order to entitle him to wu judgment for a return of the goods. 
(Com. Dig. Pl. 3 K. 13.) 

Where the defendant confesses the taking, but justifies it for lawful cause, 
as a distress for rent, lhe does so by an avowry or cognizance. An avowry 
is a justification in his own right; a cognizance, a justification in the right 
of another. (Com. Dig. Pl. 3 K. 13,14.) The plaintiff’s pleading in answer 
to the avowry or cognizance is called a plea in bar. And the subsequent 
pleadings are called the replication, rejoinder, ete., the ordinary names of 
the pleadings being thus postponed one step. (Com. Dig. Pl. 3 K. 16; 
Steph. Pl. 7th ed. 180(¢).) 

The object of pleading in the form of an avowry or cognizance is to ob- 
tain a judgment for the return of the goods. (Com. Dig. Pl. 3 K. 13.) 
The defendant may plead a justification in the ordinary form without 
making avowry or cognizance. (Com. Dig. Pl.3 K.12; Morrell v. Martin, 
3M. & G. 581.) 

By the C. L. P. Act, 1852, s. 67, no formal defence shall be required in 
an avowry or cognizance, and it shall commence in the form there given 
(see form ante, p. 4383), and no formal conclusion shall be necessary. 

By the C. L. P. Act, 1860, 23 & 24 Vict. c. 126, s. 23, it is enacted “ that 
the plaintiff in replevin may, in answer to an avowry, pay money into court 
in satisfaction, in like manner and subject to the same proceedings as to 
costs and otherwise as upon a payment into court by a defendant in other 
actions.” And bys. 24, “such payment into court in replevin shall not, 
nor shall the acceptance thereof by the defendant in satisfaction, work a 
forfeiture of the replevin bond.” 

2L3 
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Plea denying the Plaintiff's Property in the Goods, and claiming 
Property in the Defendant (a). 


That the said goods were the goods of the defendant and not of 
the plaintiff as alleged. 


Avowry for Rent in arrear from the Plaintiff (h). 


That the plaintiff, during all the time for which the rent herein- 
after mentioned to be distrained for accrued due, and thence until 
and at the time of the alleged taking of the said goods, held the 
said dwelling-house as tenant thercof to the defendant under a de- 
mise thereof at the yearly rent of £ ' pees half-yearly on the 

day of , and on the day o in every year by 
equal portions; and because £ of the said rent at the time of 
the alleged taking was due and in arrear from the plaintiff to the 
defendant, the defendant well avows the taking of the said goods 
in the said dwelling-house and justly, etc., as a distress for the said 
rent which still remains due and unpaid. 

Cognizance for rent in like case: Daniel v. Gracie, 6 Q. B. 145. 

Avowry and cognizance pleaded together: Banks v. Angell, 7 A. 
& E. 843. 

Avowries justifying separately in respect of a house and a close : 
Phillips v. Whitsed, 29 L. J. Q. B. 164. [A plea in bar that one 
joint distress was taken was held bad, as tt did not show that more 
was taken than was due on either. 




















The defendant cannot have a return of the goods under non cepit. In 
order to have a return of the goods he may add by way of suggestion that 
he took them in another place, and avow in respect of such taking; and the 
plaintiff cannot dispute this suggestion, but can only take issue on the traverse 
of the place of taking. (1 Wms. Saund. 317 (1); Bullythorpe v. Turney, 
Willes, 475.) 

(2) Under this plea the defendant is entitled to a return of the goods 
without an avowry. (Com. Dig. Pl. 3 K. 13.) 

(6) In replevin, the avowry or cognizance must in general show a good 
title in order to give the defendant a return of the goods. (1 Wm. Saund. 
347 ¢; 2 Wms. Saund. 285 (3) ; Hawkins v. kekles, 2 B. & P. 359; 361 (@).) 
But in the case of a distress for rent a gencral form of avowry or 
cognizance, without setting forth the title of the landlord or lessor, is 
allowed by the statute 11 Geo. II, c. 19, 3. 22, which enacts that it “shall be 
lawful for ull defendants in replevin to avow or make cognizance generally, 
that the plaintiff in replevin, or other tenant of the lands and tenements 
whereon such distress was made, enjoyed the same under a grant or demise 
at such certain rent during the time wherein the rent distrained for in- 
curred, which rent was then and still remains due; or that the place 
where the distress was taken was parcel of such certain tenements, held of 
such honour, lordship, or manor, for which tenements the rent, relief, 
heriot, or other service distrained for was at the time of such distress and 
still remains due, without further setting forth the grant, tenure, demise or 
title of such landlord or landlords, lessor or lessors, owner or owners of 
such manor, any law or usage to the contrary notwithstanding.” 

A person entitled to distrain is not bound by the cause of the distress 
alleged at the time of making it, but may in his avowry set up any sufficient 
ground of justification. (Phillips v. Whitsed, 29 L. J. Q. B. 164.) 
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Cognizance for Rent in Arrear under a Demise to a third Party. 


That J. K., during all the time for which the rent hereinafter 
mentioned to be distrained for accrued due, and thence until and at 
the time of the alleged taking of the said goods, held the said dwell- 
ing- house as tenant thereof to Z. M. under a demise thereof at the 
yearly rent of £ , payable half-yearly on the day of : 
and the day of , In every year by equal portions; and 
because £—— of the said rent at the time of the alleged taking 
was due and in arrear from the said J. A. to the said £. W., the 
defendant, as bailiff to the said Z. 1/., well acknowledges the taking 
of the said goods in the said dwelling-house and justly, etc., as a 
distress for the rent so due and in arrear as aforesaid, which still 
remains due and unpaid. 

















Avowry by a joint tenant or a tenant in common for part of the 
rent: see Philpott v. Dobbinson, 6 Bing. 104; Downs v. Cooper, 2 
Q. B. 256. 

By the assignee of the reversion for an apportioned part of rent: 
Roberts v. Snell, 1 M. & G. 577. 

By a receiver in Chancery of the rents: Doncer v. Hastings, 4 
Bing. 2; Evans v. Matthias, 7 E. & B. 590; 26 L. J. Q. B. 309; 
Jolly v. Arbuthnot, 4 De G. & J. 224; 28 L.J. C. 274. 


Cognizance by a mortgagor in possession as bailiff of the mort 
gagee: Trent v. Hunt, 9 Ex. 14; and see Snell v. Finch, 13.C.B.N. 
8. 651; 32 L. J. C. P. 117. 


Arowry by executors for rent due to the testator under 32 Hen. 
VIII, c. 37 ; Staniford v. Sinclair, 2 Bing. 193; Prescott v. Boucher, 
3B. & Ad. 819; Whitehead v. Taylor, 10 A. & EK. 210; Evans v. 
Elliot, 9 A. & E. 342. 


Avowry for a distress taken after the expiration of the tenancy 
under 8 Anne, c. 14, s. 6: Williams v. Stiven, 9 Q. B. 14. 


Avowry and cognizance for double rent for holding over after 
notice to quit, under 11 Geo TI, ¢. 19, 8.18: Johnstone v. Hudle- 
stone, 4 B. & C. 922; Humberstone v. Dubois, 10 M. & W. 765. 


Cognizance for a distress taken for a fee farm rent, under 4 Geo. IT, 
c. 28, 8.5: Musgrave v. Emmerson, 10 Q. B. 326. 


Avowry for a distress for a tithe rent-charge under the Tithe Com- 
mutation Act, 6 & 7 Will. IV, ce. 71: Sharpe v. Bluck, 10 Q. B. 
280. 
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Avowry for a rent-charge in lieu of tithes under alocal Act: Lan- 
caster and Carlisle Railway Co. v. Heaton, 8 E. & B. 952; 27 L. 
J. Q. B..195. 


Avowry for arrears of land tax redeemed under the statute 42 
Geo. IZ, c. 116, s. 69: Warner v. Potchett, 3 B. & Ad. 921. 


Avowry for an annuity charged hy will on land recoverable by 
distress: James v. Salter, 2 Bing. N.C. 505; 3 Bing. N. C. 544; 
Caunt v. Ward, 7 Bing. 608; Owens v. Wynne, 4 EK. & B. 579. 

Avowry and cognizance for an annuity secured by a power of dis- 
tress: Miller v. Green, 8 Bing. 92; Hogarth v. Penny, 14M. & W. 
494; Darlow v. Edwards, 1H. & C. 547 ; 32 L. J. Ex. 51. 

Avowry for an annuity granted pur autre vie, by the executor of 
the grantee: Bearpark v. Hutchinson, 7 Bing. 178; Johnson v. 
Faulkner, 2 Q. B. 925. 

Avowry for interest ona mortgage debt, recoverable by distress 
under the mortgage decd : Chapman v. Beecham, 3 Q. B. 727. 

Avowry for rent-charge by way of jointure : Jamieson v. Trevel- 
yan, 10 Ex. 269. 

Avowry and cognizance for rent reserved on an estate tail : Vigers 


. Dean of St. Paul's, 14 Q. B. 909. 


Plea in Bar, to an Avowry for Rent, traversing the Tenancy (a). 


That the plaintiff did not hold the said dwelling-house as tenant 
thereof to the defendant as alleged. 


Plea in bar, to an avowry for rent, that the defendant, a termor, 
granted all his interest in the premises to the plaintiff, reserving no 


(a) It would seem that the plaintiff in replevin cannot deny the whole of 
an avowry or cognizance by taking issuc thereon, or by any general denial. 
The C. L. P. Act, 1852, ss. 77, 78, 79, giving the liberty to traverse the 
whole of any plea or subsequent pleading by a general denial, does not spe- 
cify an avowry or cognizance in terms, whilst other sections of the statute 
which are intended to apply to avowries and cognizances mention them par- 
ticularly by name, see ss. 67, 83. There is reason for supposing that it 
was not intended to include them in the above enactment, for an avowry 
or cognizance is in the nature of aclaim by the defendant entitling him to 
the return of the goods, to which it inay therefore be said the plaintiff 
should plead specially us to a declaration. In the case of Trent v. dunt, 9 
Ex. 14, the plaintiff pleaded in bar a general denial of the cognizance with- 
out objection being ¢aken ; but the Court of Exchequer, in delivering judg- 
ment, observed that a judge upon application made to him under the pro- 
visions of the C. L. P. Act would most probably have compelled the plain- 
tiff to plead separate traverses, and would not have allowed him to mix up 
the denial of the tenancy and of the rent being in arrear and of the autho- 
rity to distrain in one general traverse. 

Plaintiffs in replevin may plead several matters in bar to an avowry or 
cognizance, by the statute 4 Anne, c. 16, s. 4. 
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reversionary interest enabling him to distrain (a): Smith v. Maple- 
back, 1 T. R. 445 ; Preece v. Corrie, 5 Bing. 24; Pascoe v. Pascoe, 
3 Bing. N.C. &98. e 





Plea in Bar, to a Cognizance for Rent, traversing that the 
Defendant was Bailiff. 


That the defendant was not the bailiff of the said J. K. as al- 
eged. 


Plea in Bar, to an Avowry or Cognizance for Rent, of Riens in 
Arrear (b). = 


That no part of the rent in the said avowry [o7 cognizance] men- 
tioned was in arrear from the plaintiff to the defendant [or to the 
said J. H.] as alleged. 





Plea in bar, to an avowry for rent, of tender of rent and expenses 
before impounding: Evans v. Elliot, 5 A. & EK. 142; Thomas v. 
Harries, 1 M. & G. 695; Tennant v. Field, 8 E. & B. 336 ; 27 L. J. 
Q. B. 33; see ante, p. 318 (a). 

Replication of tender to a plea justifying taking goods as a dis- 
tress for tolls: Field v. Newport Ry. Co.,3 H. & N. 409; 27L. J. 





(a) Where a termor transfers his whole interest in the term reserving a 
rent or makes an underlease for a term, and afterwards parts with the re- 
version reserving the rent to himself, there is no remedy by distress at: com- 
mon law; and the statute 4 Geo. 11, c. 28, 3.5, giving a power of distress 
for a rent-seck, is held not to be applicable. (See the cases cited above ; but 
sec Pluck v. Digges, 2 Hud. & Bro. 15; Bullen on Distress, Ap. A.) 

A plea in bar that the landlord had no title to the premises at the time of 
the demise (nil habuit in tenementis), or any plea in substance amounting to 
the same thing, is bad. (A/chorne v. Gomme, 2 Bing. 54; see Dancer v. 
Hastings, 4 Bing. 2; Wheeler v. Branscombe, 5 Q. B.373; Evans v. Elliot, 
9A. & E. 342; and sec ante, p. 630.) But the tenant may deny the land- 
lord’s reversion and right to distrain. (Preece y. Corrie, 5 Bing. 24; Pascoe 
v. Pascoe, 3 Bing. N. C. 898; see Hooker v. Nye, 1 C. M. & R. 258, 260 ; 
Downs v. Cooper, 2 Q. B. 256.) The lessee may be estopped by the terms 
of the lease from denying the lessor’s title. (See anfe, p. 636 (0).) 

(6) This plea in bar is in the nature of a general issue to an avowry or 
cognizance, and under it the plaintitf may show that no rent was ever due, 
or that it was paid and satistied before the distress. 

He may give evidence of compulsory payments of ground-rent or other 
charges on the land paramount to the claim of the landlord, and a special 
plea stating such payments is unnecessary. (Jones v. Morris, 3 Ex. 742.) 
Such payments have sometimes been specially pleaded, as in the following 
cases: payment of rent to the ground-landlord (Sapsford v. Fletcher, 4 T. 
R. 511) ; payment of the land-tax (Stubbs vy. Parsons, 3 B. & Ald. 516) ; 
payment of the income-tax (Franklin v. Carter, 1 C. B.'750; Taylor v. 
Evans, 1 H. & N.101; 25 L. J. Ex. 269; Clennel v. Read, 7 Taunt. 50) ; 
payment to a mortgagee claiming under a mortgage prior to the demise 
(Johnson v. Jones, 9 A. & Bi. 809; Dyer v. Bowley, 2 Bing. 94; see ante, 
p- 630) ; payment under a distress of an annuity charged on the land by 
the landlord prior to the denuse. (Zaylor v. Zamira, 6 Taunt. 524.) 

As to the admissibility of a plea of riens in arrear in actions of debt or 
covenant for rent, see ante, p. 632 (a). 


782 Pleas, etc.,in Actions for Wrongs. 


Ex. 396; where see also a replication that no demand was made for 
the tolls due before the distress: Ib. 


Plea in bar, to an avowry for rent, of a release of the rent before 
the taking: Cooper v. Robinson, 10 M. & W. 694. 


Pleas in Bar, that the Goods were privileged from Distress (a) : 


That the goods taken were beasts of the plough and tastruments of 
husbandry: Davies v. Aston, 1 C. B. 746. 

Replication, to a plea justifying taking the plaintiff's goods on 
the premises of the defendant's tenant under a distress for rent, that 
the goods were delivered by the plaintiff to the tenant to be manufac- 
tured in the way of his trade: Gibson v. Ireson, 3 Q. B. 39. 

A like replication that the goods were dedivered by the plaintiff to 
the tenant as a commission agent to be sold: Findon v. M‘Laren, 6 
Q. B. 891, 

A like replication in an action for seizing the plaintiff's boat, 
that it was sent on to the tenant’s premises Jor the purpose of carry- 
ing away goods sold by the tenant to the plaintiff (held, a had repli- 
cation): Muspratt v. Gregory, 1 M. & W. 633; 3 Ib. 677. 


Plea in bar of a previous distress taken for the same rent: Owens 
v. Wynne, 4K. & B. 579; see ante, p. 317. 

Rejoinder, in an action of trespass, that the plaintiff forcibly 
kept possession of the first distress, and so rendered tt abortive: Lee 
v. Cooke, 2 H. & N. 584; 27 L. J. Ex. 337. 

Replication toa plea justifying the taking of goods under a dis- 
tress, that the goods had been previously taken under a writ of fi. fa. 
and were in custodid legis: Wharton v. Naylor, 12 Q. B. 673. 

Plea in bor, to an avowry for rent, of an eviction before the alleged 
rent became due: See “ Landlord and Tenant,” ante, p. 635. 


Avowry by a Freeholder for a Distress damage feasant (b). 


That at the time of the alleged taking of the said [cattle], the 
said close was the close and freehold of the defendant, and because 
the said [cattle] were then wrongfully in the said close doing damage 
there to the defendant. the defendant well avows the taking of the 
said cattle in the said close and justly, etc., as a distress for the said 
damage. 


(a) As to what goodg are privileged from distress, see ante, p. 317 (2). 

(6) Inan avowry or cognizance for distress damage feasant it 1s necessary 
to plead the defendant’s title, and it is not sufficient for him to plead merely 
that he was possessed, as he might do if plaintiff in an action of trespass. (1 
Wms. Saund. 347 e (6); 2 Ib. 285 (3).) It is sufficient to plead that the 
close was his frechold, without stating whether he was seised in fee, in tail, 
or for life. (Jd.) The general form of avowry for a distress for rent given 
by the statute 11 Geo. II, c. 19, 8. 22 (ante, p. 778 (b).), does not extend 
to a distress damage feasant. 
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Avowry by a Tenant for a Distress damage feasant. 


That before the alleged taking of the said [cattle] J. K. being 
seised in fee of the said close demised the same for the term of —— 
years to the defendant, and by virtue of the said demise the defen- 
dant entered into the said close and became and until and at the 
time of the alleged taking of the said [cattle] was possessed thereof ; 
and because the said [cattle] were then wrongfully in the said close 
doing damage there to the defendant, the defendant well avows the 
taking of the said cattle in the aaid close and justly, etc., as a dis- 
tress for the said damage. 


Avowry and cognizance for a distress taken damage feasant on a 
spot where the defendant had common of pasture: Jones v. Richard, 
oA. & EH. 413; Prichard v. Powel/, 10 Q. B. 589. 

Replication of a right of common in the plaintiff over the spot 
pur cause de viciuage: Prichard v. Powell, supra. 

A like avowry hy a burgess of a municipal corporation having right 
of common: Hulls v. Estcourt, 2 H. & C. 47; 32 L. J. Ex. 193. 


Plea in Bar, to an Avowry for a distress Damage feasant, traver- 
sing the Defendant's Title. 


That the said close was not the close and freehold of the defen- 
dant [or of the said J. K.] as alleged. 


Plea in bar, to an avowry for a distress damage feasant, of a right 
of common of pasture by prescription: Jones v. Richard, 5 A. & KH. 
413; Warburton v. Parke, 2H. & N. 64; 26 L. J. Ex. 298. 

Plea in bar of the plaintiff's right of common of pasture pur 
cause de vicinage: Prichard v. Powell, 10 Q. B. 589; Heath v. 
Lilliott, 4 Bing. N.C. 388. 

Plea in bar that plaintiff's cattle strayed on to defendant's close 
through defects of fences which it was his duty to repair: Batley v. 
Appleyard, 8 A. & E. 161; and see Carruthers v. Hollis, 8 A. & H. 
113; Singleton v. Williamson, 7H. & N. 410; 31 L. J. Ex. 17. 

Replications to pleas justifying the tuking of goods as a distress 
dumuge feasant: see “ Distress,” ante, p. 732. 


Avowries and Cognizances for Rates, Taxes, etc. 


Avowry and cognizance by overseers and bailiff under a warrant 
to distrain for poor-rates: Selby v. Bardons, 3 B. & Ad.2; Bardons 
v. Selhy, 9 Bing. 756; 1 C. & M. 500; Skingley v. Surridge, 11 M. 
& W. 503. 

Avowry by overseers under several warrants for poor-rates, some 
of which were good and some bad: Bristol v. Wait, 1 A.'& E. 264; 
Sibbald v. Roderick, 11 A. & E. 38. 

Cognizance as barliff of commissioners of sewers for sewers-rates : 
Ramsay v. Nornabell, 11 A. & E. 383; see Wingate v. Waite, 6 
M. & W. 739; Lee v. Cooke, 3 H. & N. 203; 27 L. J. Ex. 387; 
under a local Act: Mattison v. Hart, 14 C. B. 357. 

Plea of justification by a constable under a warrant of ‘justices to 


levy a highway-rate by distress: Morrell v. Martin, 6 Bing. N. C. 
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373; 3M. & G. 581; see Fawcett v. Fowlis, 7 B. & C. 394; to levy 
the costs of an appeal against a poor-rate: Gay v. Mathews, 4B. 
& S. 425; 32 L. YM. 58. 

Cognizance by a constable under a similar warrant: Morell v. 
Harvey, 4 A. & KE. 684; for levying a gas rent: Painter v. Liver- 
pool Gas Co.,3 A. & KH. 433. 

Plea of justification by justices under an order for costs made by 
them upon a surveyor of turnpike roads and which costs were levied 
by distress: George v. Chambers, 11 M. & W. 149. 

Avowry by the officer of a Court under a warrant to levy a fine: 
Aldridge v. Haines, 2 B. & Ad. 395; Frost v. Lloyd, 9 Q. B. 130. 

Avowry by the collector of assessed tares under a warrant from 
the commissioners: Allen v. Sharp, 2 Ex. 352. 


Plea in Bar of Payment into Court (C. L. P. Act, 1860, s. 23, 
ante, p. 767). 


The plaintiff as to the avowry [or cognizance] of the defendant by 
him above pleaded brings into court the sum of £——, and says 
that the said sum is enough to satisfy the claim of the plaintiff in 
respect of the matter herein pleaded to. 

Replications to plea of payment into court: ante, p. 769. 


Plea in bar, to cognizance for rent-charge, of the Statute of Limi- 
tativus, 3 & 4 Will. IV, ¢. 27, 8.2: Collier v. Clarke, 5 Q. B. 467; 
and see De Beauvoir v. Owen, 5 Ex. 166; ante, p. 750. [This statute 
does not apply to rent reserved on a demise: Grant v. Ellis, 9 M. & 
W.113; as to the limitation for a distress fur such rent, see “ Dis- 
tress,’ ante, p. 73U. ] 


REVERSION. 





General Issue (a). 
“ Not Guilty,” ante, p. 697. 


(2) In an action by a reversioner for an injury done to his reversion in 
land demised to a tenant, the plea of not guilty denies the injurious act, 
and the fact that damage was thereby caused to the reversion. (Young v. 
Spencer, 10 B. & C. 145; Atdgill v. Moor, 9 C. B. 365.) It admits the 
demise, the tenancy, and the reversionary interest of the plaintiff. (Raine v. 
Alderson, 4 Bing. N. Ce702; Grenfell v. Edgcome, 7 Q. B.661.) In an 
action by a reversioner for waste in not keeping premises in repair, not 
guilty puts in issue only the want of repair, and not the wrongfulness of it. 
(Bacon v. Smith, 1 Q. B. 345, 346.) The tenancy and the reversionary title 
of the plaintiff must, if denied, be traversed in terms. Under the issue 
taken on the tenancy, the written agreement, if there be one, must be pro- 
duced in evidence. (Cotterill v. Hubby, 4 B. & C. 465; but see Strother v. 
Barr, 5 Bing. 136.) 
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Plea traversing the Possession of the Plaintiff's Tenant. 


That the said land [or dwelling-house] was not in the pbssession 
of the said G. H. as tenant thereof to the plaintiff as alleged. 
A like plea: Hosking v. Phillips, 3 Ex. 168. 


Plea traversing the Plaintiff's Reversion. 


That the reversion of the said land [or dwelling-house] did not 
belong to the plaintiff as alleged. 
A like plea: Daintry v. Brocklehurst, 3 Ex. 207. 


Plea, in an Action by a Landlord against his Tenant for removing 
Fixtures, justifying the Removal of them as Tenant's Fixtures. 


That the said fixtures were tenant’s fixtures belonging to the de- 
fendant, which he as tenant of the said dwelling-house was lawfully 
entitled to pull down and remove during his tenancy of the said 
dwelling-house ; and the defendant during his said tenancy carefully 
pie down and removed the same, and in so doing unavoidably a 
ittle damaged the walls of the said dwelling-house, doing no unne- 
cessary damage thereto, and the defendant before the end of his 
said tenancy repaired and restored the said walls, which are the al- 
leged grievances. 

Like pleas in respect of trade fixtures and ornamental firtures : 
see ‘* Waste,” post, p. 807. 


Sepuction. See “ Master and Servant,” ante, p. 730. 


SHERIFF. 





General Issue (a). 


Not Guilty,” ante, p. 697. 


(a) In actions against the sheriff for negligence or default of duty, the 
plea of not guilty denies the neglect or default alleged, but admits all the 
preliminary proceedings stated as matters of inducement. (r. 16, T. T. 1853 ; 
ante, p. 697.) ‘Thus in an action for not levying under a ji. fa., the plea of 
not guilty denies the default in levying, but admits the judgment, the writ, 
the indorsement, the delivery to the sheriff, that goods were in the posses- 
sion of the debtor, and that the defendant was sheriff. In an action for 
making a false return to a writ of fi. fa., it denies that the sheriff made the 
return alleged, but admits all the matters above-mentioned, and also that 
he levied the money, if stated in the declaration. (Wright v. Lainson, 2 M. 
& W. 739; Lewis v. Aleock, 3 M. & W.188; Rowe v. Ames, 6 M. & W. 


747.) 
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Plea denying the Judgment. 
¢ ‘*Nul Tiel Record,” see ante, p. 621. 


Plea traversing the Process. 


That the plaintiff did not sue out a writ of fieri facias [or capias 
or capias ad satisfaciendum, as the case may be] as alleged. 


Plea traversing the Delivery of the Process to the Defendant. 


That the plaintiff did not cause the said writ to be delivered to 
the defendant as alleged. 


Plea traversing that there were any Goods within the Bailiwick. 


That there were not at or after the delivery of the said writ to 
him any goods or chattels of the said G. H. within the said baili- 
wick of the defendant, whereof the defendant could and ought to 
have levied the money and interest indorsed on the said writ as 
alleged. 

Special plea that there were not sufficient goods to satisfy previous 
writs and the landlord’s rent: Cocker v. Musgrove, 9 Q. B. 223. 
oe ae traverse would be sufficient: Wintlev. Freeman, 11 A. & 

. 039. 


By r. 16, T. T. 1853, “In actions for an escape it will operate as a denial 
of the neglect or default of the sheriff or his officers, but not of the debt, 
judgment, or preliminary proceedings.” Under acount charging an escape, 
and not guilty pleaded, the plaintiff was allowed to prove a negligent omis- 
sion to arrest when the defendant had an opportunity. (Guest v. Blwes, 5 
A. & E. 118.) Under this plea the defendant may show that a special bailiff 
was appointed at the request of the plaintiff. (Ford v. Leche, 6 A. & HE. 699 ; 
and see ante, p. 396.) So he may show that he discharged the prisoner upon 
the production of an interim protection order of the Insolvent Court. (Wal- 
linger v. Gurney, 11 C. B. N. 8. 182; 31 L. J.C. P. 55.) 

In an action for neglecting to arrest and returning non est inventus, under 
not guilty the sheriff’ cannot prove leave and licence from the plaintiff not 
to arrest. (/Zowden v. Standish, 6 C. B. 504.) 

Actions against the sheriff for negligence or default of duty or a false re- 
turn, except in the execution of finul process against the person, can only be 
maintained in respect of actual damage thereby caused to the plaintiff; 
therefore the plea of not guilty in such actions puts in issue actual damage 
as well as the act of default or negligence causing it. (Wylie v. Bireh, 4 Q. 
B. 566: Bales v. Wingfield, Ib. 580 n.) In actions for default in arresting 
or for an escape on fifial process, it puts in issue the negligence or default 
only ; and the plaintiff is entitled to nominal damages although no actual 
damage be proved. (See ante, p. 396.) 

All matters of inducement, the debt, the judgment, the writ, the indorse- 
ment, the delivery of it to the sheriff, the levy, that the defendant was sheriff, 
etc., if denied, must be traversed in terms. The judgment is put in issue 
by the plea of nul tiel record. (Ante, p. 621.) 

The period of limitation for actions for an escape or for money levied on 
any fi. fa. is six years. (3 & 4 Will. IV, c. 42, 8. 3; cited, ante, p. 640.) 
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Plea traversing the Levy (a). 


That he did not by virtue of the said writ levy of the yoods or 
chattels of the said G. H. the money and interest indorsed on the 
said writ or any part thereof as alleged. 


Plea that the Plaintiff countermanded the Writ (b). 


That after the delivery of the said writ to him, and before the al- 
leged grievance, the plaintiff countermanded the said writ and or- 
dered the defendant not to levy the said money or interest under 
the said writ, and discharged him from executing the same. 


Plea traversing the Debt of the Execution Debtor (c). 


That the said G. HZ. was not indebted to the plaintiff in a sum ex- 
ceeding £20 as alleged. 


Plea of leave and licence to an action by the execution debtor for 


(a) This plea is proper where there were previous writs or claims against 
the goods which exhausted the levy, so that no part remained applicable to 
the plaintiff's writ. (//eenan v. Evans, 3 M. & G. 398; Drewe v. Lainson, 
11 A. & HE. 538; Wintle v. Freeman, 11 A. & E. 539; Imray v. Magnay, 
11 M.& W. 273.) Under this plea the sheriff may show that the plaintitt’s 
judgment was obtained by fraud and that he paid the proceeds of the exe- 
cution to another execution creditor under a writ subsequent to the plain- 
tiffs. (Shattock v. Carden, 6 Ex. 725.) 

The sheriff is not estopped by the matters of excuse alleged in his return, 
but may account differently according to the fact for the disposal of the 
goods or proceeds, so as to show that the plaintiff sustained no damage. 
(Remmett v. Lawrence, 15 Q. B. 1001; Levy v. Hale, 20 L. J. C. P. 127.) 

(b) This defence must be pleaded specially and cannot be proved under 
not guilty. (Hodges v. Paterson, 26 L. J. Ex. 223.) A plea that the defen- 
dant discharged a prisoner by the authority of the plaintiff’s attorney was 
formerly bad (Savory v. Chapman, 11 A. & E. 829; and see Conuop v. 
Challis, 2 Ex. 484) ; but now by the C. L. P. Act, 1852, s. 126, it 1s enacted 
that “a written order under the hand of the attorney in the cause, by whom 
any writ of capias ad satisfaciendum shall have been issued, shall justify the 
sheriff, gaoler, or person in whose custody the party may be under such 
writ, in discharging such party, unless the party for whom such attorney 
professes to act shall have given written notice to the contrary to such 
sheriff, gaoler, or person in whose custody the opposite party may be ; but 
such discharge shall not be a satisfaction of the debt, unless made by the 
authority of the creditor, and nothing herein contained shall justify any at- 
torney in giving such order for discharge without the consent of his client.” 
(See a plea under this section, Hodges v. Paterson, supra.) 

(ec) In an action for an escape on mesne process the sheriff may deny the 
debt. (Alexander v. Macauley, 4'T. R. 611.) The admissions of the origi- 
nal debtor after the arrest and before the escape are evidence against the 
sheriff. (Rogers v. Jones, 7 B. & C. 86.) Where the escape is on final pro- 
cess, the sheriff may plead that the judgment was a nullity, wherever the 
iudzment debtor might do so. (Lane v. Chapman, 11 A. & E. 966.) 
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negligence in conducting the sale of the goods taken in execution: 


Wright y. Child, L. R. 1 Ex. 358; 35 L. J. Ex. 209. 


Pleas in an Action for an Escape :— 


Traversing the writ and delivery of it, the arrest, and the es- 
cape: Jackson v. Hill, 10 A. & E. 477. 

That the prisoner was removed from the defendant's custody under 
4 a i habeas corpus and order thereon: Contant v. Chapman, 2 

. B. 771. 

That the defendant duly took a bail bond from the prisoner and 
assigned it to the plaintiff: Holden v. Raphael, 4 A. & EK. 228. 

That the plaintiff colluded in the escape: Merry v. Chapman, 10 
A. & E. 516. 

That the prisoner escaped without the knowledge of the defendant, 
and returned into custody before action: Davis v. Chapman, 5 Bing. 
N.C. 453; 2M. & G. 921. 

That the prisoner was discharged by order of the Court of Bank- 
ruptcy : Thomas v. Hudson, 14 M. & W. 353. 


Plea of payment of part of the debt hefore action, and payment 
into court of the residue: Hemming v. Hale, 7 C. B. N.S. 487. 


Plea, to an action for an escape, that the debtor produced a certi- 
Jicate of the registration of a deed executed by him under the Bank- 
ruptecy Act, 1861, s. 198: Lloyd v. Harrison, 34 L. J. Q. B. 97 ; 35 
Tb. 163; L. R. 1 Q. B. 502. 

A like plea, and replication that the debt and judgment were sub- 
sequent to the registration and plaintiff not a creditor within the 
deed: Williams v. Rose, L. R. 3 Ex. 5; 37 L. J. Ex. 12; Dignum 
v. Bailey, L. R. 3 Q. B.178; 37 L. J. Q. B. 71. 


Pleas to a count by the landlord against the sheriff for the removal 
af goods taken in execution against the tenant without paying the 
landlord a year's rent :— 

That the execution debtor was not tenant to the plaintiff: Riseley 
v. Ryle, 11M. & W.16; Gore v. Lloyd, 12 M. & W. 465. 

That the rent was not due: Reed v. Thoyts,6 M. & W. 412; 
Gore v. Lloyd, supra, 

That the defendant had no notice of the rent being due: Reed v. 
Thoyts, supra. 


Aiea by a sheriff justifying under process: see ‘‘ Process,” ante, 
p. 170. 
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Support. 





General Issue (a). 
** Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Possession of the Land. 


That the plaintiff was not possessed of the said land [with houses 
and other buildings erected and standing thereon, or as the case may 
be, according to the allegation in the declaration, | as alleged. 


Plea traversing the Plaintiff’s Right of Support. 


That the plaintiff was not entitled to have the said land, houses 
and buildings supported by the land adjacent thereto, and by the 
soil and minerals under tlie said Jand, houses and buildings [or as 
the case may be, according to the allegation in the declaration, | as 


alleged. 





Plea toan Action of Trespass justifying under a Right of Support 
and of Entry to maintain and repair the Support to Defendant's 
house. 


That at the time of the alleged trespasses he was possessed of a 
dwellinghouse adjoining the said close and wall of the plaintiff, 
and the respective occupiers of the said dwelling-house for twenty 
[or forty] years before this suit enjoyed as of right and without in- 
terruption the right and easement of having certain parts of the 
said dwelling-house built into and supported by certain parts of the 
said close and wall of the plaintiff, and of breaking and entering 
the said close and wall of the plaintiff for the purpose of repairing 
and maintaining the said parts of the said dwelling-house, and of 
doing there all things necessary in that behalf from time to time as 
oceasion should require; and the alleged trespasses were an exer- 
cise by the defendant of the said right. 


TENDER OF AMENDs (0). 


(a) The plea of the general issue, not guilty, operates as a denial of the 
wrongful act alleged to have been committed by the defendant, but not of 
the facts stated in the inducement, and no other defence than such denial is 
admissible under that plea (r. 16, T. T. 1853 ; ante, p. 697); the plaintiff’s 
alleged property in the land, buildings, etc., and his right of support inci- 
dent thereto, if disputed must be traversed specifically. As to the right of 
support necessary to maintain the action, see ante, p. 406. 


(b) Tender of amends is no defence at common law in an action for a 
wrong. It is made a defence in some cases by particular statutes, of which 
the following are instances :— 

By the 24 & 25 Vict. c. 96 (consolidating the statute law relating to lar- 
ceny), 8. 113, the 24 & 25 Vict. c. 97 (consolidating the statute law relating 
to malicious injuries to property), 8.71, and the 24.& 25 Vict. c. 99 (consoli- 
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Plea of Tender of Amends under a Statute. 


That the alleged trespasses [or grievances] were committed by 
him under and by virtue of [o7 in pursuance of, according to the 
words of the statute] the statute passed in the year of the reign 
of [here recite the title of the Act]; and after the alleged tres- 
passes [or grievances] and before action the defendant tendered and 
offered to pay to the plaintiff £ as amends for the said tres- 
passes [or eee | the same being enough to satisfy the claim 
of the plaintiff in respect of the causes of action herein pleaded to, 
and the plaintiff refused to accept the same. 











Plea, in an Action for Trespass by Defendant's Cattle on Plaintiff's 
Land, of Disclaimer of Title and Tender of Amends. (21 Jac. J, 
c. 16, s. 5 (a). 


That he never had and disclaims to have any title or interest in 


dating the statute law against offences relating to the coin), 8. 33, no plain- 
tiff shall recover in any action for anything done in pursuance of any of 
those acts if tender of sufficient amends shall have been made before such 
action brought, or if a sufficient sum of money shall have been paid into 
court after such action brought by or on behalf of the defendant; and the 
defence may be relied on under the plea of the general issue by statute. 

Tender of amends may be made and the defence relied on under the 
general issue by statute, in actions by a tenant or lessee for any unlawful 
uct or irregularity in making or disposing of a distress under 11 Geo. TI, 
c. 19, sx. 20, 21, cited ante, p. 730. In actions against justices of the peace, 
by 11 & 12 Vict. c. 44, s. 11, see ante, p. 3475; in actions against police con- 
stables, see ante, p. 389; in actions for anything done under the Highway 
Acts, see ante, p. 337; under the County Courts Acts, see ante, p. 300; 
under “the Contagious Diseases (Animals) Act, 1867,” 30 & 31 Vict. c. 125, 
s. 60. 

Tender of amends may be made and pleaded as a defence in actions 
against revenue officers under the “ Customs Consolidation Act, 1853,” 
16 & 17 Vict. c. 107, 8. 315, ante, p. 384; and may be mude and pleaded 
us a defence in actions for anything done under the Metropolitan Local 
Management Acts, by 25 & 26 Vict. c. 102, 5. 106 (see ante, p. 364), or 
under the Public Health Act, or Local Government Act, (see ante, p 
391 (a)) ; or under the “ Railway Clauses Consolidation Act, 1845,” 8 Vict. 
c. 20, s. 139, see ante, p. 776. 

Where a statute makes a tender of amends a sufficient answer to an 
action, it is not necessary for the defendant to pay the money into court, 
unless the statute requires it in addition to the tender. (Jones v. Gooday, 
9 M. & W. 736, 745.) 

As to what acts are held to be done in pursuance of a statute or in exe- 
cution of an office within the meaning of the statutes giving this defence to 
actions for such acts, see “ General Issue by Statule,” ante, p. 706; “* Notice 
of Action,” ante, p. 760. 

(a) By the 21 Jac. T, c. 16, 8. 5, it is enacted that “in all actions of tres- 
pass guare clausum feegit, wherein the defendant shall disclaim in his plea 
to make any title or claim to the land in which the trespass is by the decla- 
ration supposed to be done, and the trespass be by negligence or involuntary, 
the defendant shall be permitted to plead a disclaimer, and the trespass 
was by negligence or involuntary, and a tender or offer of sufficient amends 
for such trespass before the action brought, whereupon or upon some of 
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the said close, and that the said cattle of the defendant without his 
knowledge and against his will strayed into the said close, which is 
the alleged trespass; and afterwards and before action the defen- 
dant tendered and offered to pay to the plaintiff £—— as amends 
for the alleged trespass, the same being enough to satisfy the claim 
of the plaintiff in respect thereof, and the plaintiff refused to accept 
the same. 
A like plea: Wiiliams v. Price, 3 B. & Ad. 695. 


TrapE Mark (a). 


Trespass. I. To tHE PERSON. 





General Issue (dD). 
“ Not Guilty,” ante, p. 697. 


them the plaintiff shall be enforced to join issue; and if the said issue be 
found for the defendant, or the plaintiff shall be nonsuited, the plaintiff 
shall be clearly barred from the said action or actions, and all other suits 
concerning the same.” This statute applies only to such trespasses as are 
involuntary, and does not include voluntary trespasacs though committed 
by mistake ; thus in an action of trespass for cutting the plaintiff's grass, 
a plea that the defendant cut it by mistake for his own, with a disclaimer 
of title and tender of amends under the statute, was held a bad plea, because 
the act was voluntary. (Basely v. Clarkson, 3 Lev. 37.) The statute does 
not apply in actions for taking away goods. (Bailee v. Tirash, 1 Strange, 
549; and sce Thompson v. Jackson, 1M. & G. 242, 245 (a).) 


(a) The general issue, not guilty (see ate, p. 697), is generally the only 
plea required. The defendant may also traverse the allegation that the 
plaintiff manufactured goods and marked them as alleged. (See such 
pleas in Rodgers v. Nowill, 5 C. B. 109.) 


(t) The plea of not guilty operates only as a denial of the wrongful act 
alleged to have been committed by the defendant ; and no other defence 
than such denial is admissible under that plea (vr. 16 T. T. 1853; ante, 
p. 697). As to what amounts to a trespass to the person, sce anfe, p. 411. 

Under the issue raised by this plea the defendant may prove that the act 
complained of was involuntary, as being the result of accident, or of some 
agency over which he had no control, so as not to be his act. (Gebbons v. 
Pepper, 1 L. Ray. 38; Hall v. Fearnley, 3 Q.B.919 ; Wakeman v. Robin- 
son, 1 Bing. 213.) The act may be a trespass though unintentional. (Covell 
vy. Laming, 1 Camp. 497.) Touching a person for the purpose of calling his 
attention is not sufficient to justify giving him into custody on the charge 
of an assault. (Coward v. Baddeley, 4H. & N. 478; 28 L. J. Ex. 260.) 

An act done by an officer, by the authority of the Crown, is an act of 
state for which he is not responsible, and the defence may be shown under 
the general issue. (Buron v. Denman, 2 Hx. 167). So the acts of a 
judge within his jurisdiction are not trespasses, and may be justified under 
the general issue. (Dicas v. Lord Brougham, 6 C. & P. 249, and see ante, 
p. 345.) 
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Plea of Self-Defence (or, Son Assault Demesne). (C. L. P. Act, 
1852, Sched. B. 45) (a). 


That the plaintiff first assaulted [and beat] the defendant, who 
thereupon necessarily committed the alleged assault [or trespass or 
did what is complained of ] in his own defence. 


Replication to a Plea of Self-Defence that the Plaintiff first as- 
saulted the Defendant in Defence of his Land. (C. L. P. Act, 
1852, Sched. B. 53.) 


That the plaintiff was possessed of land whereon the defendant was 
trespassing and doing damage, whereupon the plaintiff requested 
the defendant to leave the said land, which the defendant neheed to 
do, and thereupon the plaintiff gently laid his hands on the defen- 
dant in order to remove him, doing no more than was necessary for 
that purpose, which is the alleged first assault by the plaintiff. 


Plea to a count for a trespass, that it was caused by the plaintiff’s 
own negligence: see ‘* Negligence,” ante, p. 754. 
Plea, to a count for a trespass by a collision, that tt was caused 


by the plaintiff's negligent driving: M‘Laughlin v. Pryor,4M. & 
. 48. 


In an action for an assault, and it seems also in an action for a false im- 
prisonment, the defence of leave and licence may be given in evidence under 
this plea (Christopherson v. Bare, 11 Q. B. 473, see ante, p. 740) ; but any 
defence which admits that the act was a trespass, and that it was the act of 
the defendant, must be pleaded specially. (Zé.) Thus the defence that the 
plaintiff himself by negligence or otherwise contributed to or caused the 
injury, must be specially pleaded. (10.; Knapp v. Salsbury, 2 Camp. 500.} 

All matters of justification must be pleaded specially, and if not pleaded 
cannot be given in evidence even in mitigation of damages. Extenuating 
circumstances not amounting to a justification may be proved in order to re- 
duce the dumages without a plea. (Linford y. Lake, 3H. & N. 276; 27 L. 
J. Ex. 334; and see the next note.) 

In actions for assault and battery and false imprisonment the defendant 
cannot pay money into court. (C. L. P. Act, 1852, 8. 70; sec ante, p. 767.) 

(a) Evidence of the plaintiff having first assaulted the defendant is ad- 
unissible as part of the transaction without the above plea, and will be avail- 
able in mitigation of damages. (Syers v. Chapman, 2 C. B. N. 8. 438.) 
Under a replication taking issue on this form of plea the plaintiff may give 
evidence of excess. (Dean v. Taylor, 11 Ex. 68; but see per Mellor, J., 
Rimmer v. Rimmer, 16 L. T. N.S. 238); which he could not do under a 
general traverse to the form of plea in use before the C. L. P. Act, 1852. 
(Penn v. Ward, 2C. M. & R. 338.) As to the effect of a replication or 
new assignment of excess, see ante, p. 755.) 

Where the excess is sufficiently charged in the declaration as a substan- 
tive trespass, it must be answered by the pleas, and a new assignment in 
respect of it is wrong. (Phillips v. Howgate, 5 B. & Ald. 220; Bush v. 
Parker, 1 Bing. N.C. 72; Oakes v. Wood, 2M. & W.791.) The plea of 
justification must answer all the trespasses charged, or must be limited 
in its commencement to those to which it is @ sufficient answer. (J. ; 
Greyory v. Hill, 8T. R.299; 1 Wms. Saund. 296). As to matters which 
may be treated as charged merely by way of aggravation, see ante, p. 420 (a). 


Trespass.—I. To the Person. 793 


Plea of Justification by two Defendants, Master and Servant, in 
Defence of the Master's Land (a). : 


That at the time of the alleged trespass the defendant H. F. was 
possessed of Jand whereon the plaintiff was trespassing and doing 
damage, whereupon the defendant E. F. requested the plaintiff to 
leave the said land, which the plaintiff refused to do; and there- 
upon the defendant #. F. in his own right, and the defendant G. H. 
as the servant of the defendant F. F. and by his command, gently 
laid their hands on the plaintiff in order to remove him [and removed 
him] from the said jan. doing no more than was necessary for that 
purpose, which is the alleged trespass. 

tke pleas: Bushv. Parker,1 Bing. N.C.72; Piggott v. Kemp, 
1C.& M.197; Holmes v. Bagge, 1 EK. & B. 782; 22 L. J. Q. B. 
301; Hayling v. Okey, 8 Ex. 531; Morant v. Chamberlain, 6 H. 
& N. 540; 30 L. J. Ex. 299. 


Plea of Justification by the Defendant in Defence of his House. 


That at the time of the alleged trespasses he was possessed of a 
dwelling-house wherein the plaintiff was trespassing and making a 
noise and disturbance, whereupon the defendant requested the plain- 
tiff to cease from so duing and to leave the said house, which the 
pana refused to do; and thereupon the defendant gently laid his 

ands on the plaintiff in order to remove him [and removed him] 
from the said house, doing no more than was necessary for that pur- 
pose, which are the alleged trespasses. 

Like pleas: Weaver vy. Bush, 8 T. R. 78; Gregory v. Hill, 8 T. 
R. 299; Wisdom v. Hodson, 3 Tyrwh. 811; Timothy v. Simpson, 1 
C. M. & R. 757; Webster v. Watts, 11 Q. B. 311. 


Plea of Justification in Defence of the Possession of Goods. 


That before and at the time of the alleged trespasses the aed 
had wrongfully in his possession goods of the defendant [or of J. K.], 
that is to say (naming the goods), without the leave and against the 
will of the defendant [or of the said J. K.], and the plaintiff was then 
about wrongfully and unlawfully to take and carry away the said 
goods and convert them to his own use; and the defendant [as the 
servant of the said J. K. and by his command] then requested the 
plaintiff to refrain from carrying away and converting the said goods 
and to give up the possession thereof to the defendant, which the 
plaintiff then refused! to do; and thereupon the defendant [as the 


(a2) The owner of land is justified, as against a trespasser, in making, if 
necessary, a forcible entry and an assault for the purpose of recovering pos- 
session of his land, although he may thereby be guilty of a breach of the 
peace (Harvey v. Brydges, 14 M. & W. 437; and see Blades v. Higgs, 10 
OC. B. N.S. 713; 30 L. J. C. P. 847, 349; Pollen v. Brewer, 7 C.B. N.S. 
371; Taylor v. Cole,1 Smith L. C. 6th ed. 115); so also the owner of 
goods is justified in recovering the possession of them from another by force 
if necessary. (Blades v. Higgs, supra.) 

As to excessive violence beyond what the occasion justifies, see ante, 
p. 755 (a). 

2M 
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servant of the said J. K. and by his command] gently laid his hands 
on the plaintiff in order to take [and took] the said goods from him, 
doing nc more than was necessary for that purpose, which are the 
alleged trespasses. 

Like pleas: Blades v. Higgs, 10 C. B. N.S. 713; 30 L. J. C. P. 
347 ; Morant v. Chamberlain, 6 H. & N. 540; 30 L. J. Ex. 299 ; 
Wisdom v. Hodson, 3 Tyrwh. 811; Chambers v. Miller, 13 C. B. 
N.S. 125; 32 L. J. C. P. 30. 

A like plea by the Benchers of the Middle Temple: Hudson v. 
Slade, 3 F. & F. 390. 


Plea that the plaintiff seized the defendant's horse whilst the de- 
Jendant was driving along a highway, and the defendant committed 
the trespass in removing him: see Gaylard v. Morris, 3 Ex. 695. 

Plea of justification of an assault to prevent the plaintiff unlaw- 
Fully ee a distress taken by the defendant: Field v. Adames, 
12 A. & E. 649. 


Plea of justification of an assault by a landlord in turning a 
tenant out of his house after the erpiration of the tenancy: Newton 
v. Harland, 1 M. & G. 644; and see Harvey v. Brydges, 14M. & 
W. 437; Davison v. Wilson, iW Q. B. 890. 

Plea of justification of an assault in turning the plaints ty pad 
a public-house for disorderly conduct: Oakes v. Wood, 2 3 
791; ITowell v. Jackson, 6 C. & P. 723; Ingle v. Bell, 1 M. & W. 
517; Webster v. Watts, 11 Q. B. 311. 

Plea of justification of an assault in preventing the plainti Aes 
hreaking into the defendant's house: Weaver v. Bush, 8 T. R. 78; 
Grant v. Moser, 5 M. & G. 123; or into the defendant's close : 
Looker v. Halcomb, 4 Bing. 183; Polkinhorn v. Wright, 8 Q. B. 197. 


Plea of justification of an assault in expelling the plaintiff from 
a church for indecent conduct: Hartley v. Cook, 9 Bing. 728; 
oe v. Glenister, 2 B. & C. 699; Worth v. Terrington, 13 M. 
& 

Plea of justification of an assault by the minister of a church in 
turning the plaintiff, who was clerk to the church, out of the vestry- 
room after an order to leave it: Jackson v. Courtenay, 8 EK. & B. 8. 

Plea of justification of an assault in expelling the plaintiff from a 
select vestry meeting as an intruder: Dobson v. Fussy, 7 Bing. 305. 


Plea of justification of an assault by justices in turning the plain- 
tuff out of their court: Collier v. Hicks, 2 B. & Ad. 663. 


Plea of justification by a railway company of an assault in re- 
moving the OW oe the line: Manning v. Eastern Counties 
Ry. Co., 12 M 

Plea by a railway company justifying the removal of a passenger 
Srom a carriage who had not paid his fare, under 8 Vict. c. 20, ss. 
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103, 104: Glover v. London and South-Western Ry. Co., L. R.3 
Q. B. 25; 37 L. J. Q. B. 57. 


justifying an Arrest and Imprisonment on Suspicion of 
Felony (a). 


That before any of the alleged trespasses certain goods of the 
defendant were felonioualy stolen by some person unknown to the 
defendant, [and the said goods within days after they were so 





(a) The justification of an arrest and imprisonment on the ground of an 
offence having been committed differs in the case of a private individual 
and in that of a constable. . 

If a private individual states facts to a constable, who thereupon on his 
own responsibility arrests a person, or if he procures a magistrate to issue 
a warrant for taking a person, the imprisonment is not his act, and he may 
show this under the plea of not guilty. (Stonehouse v. Hiliott, 6 T. R. 315; 
Barber v. Rollinson, 1 C. & M. 330; West v. Smallwood, 3 M. & W. 418 ; 
Brown v. Chapman, 6 C. B. 365; Brandt v. Craddock, 27 L. J. Ex. 314; 
Grinham v. Willey, 4H. & N. 496; 28 L. J. Ex. 242; ante, p. 411.) 
A private individual is justified in himself arresting a person, or ordering 
him to be arrested, where a felony has been committed, and he has rea- 
sonable ground of suspicion that the person arrested is guilty of it. (Beck- 
with v. Philby, 6 B. & C. 635; Mathews v. Biddulph, 3 M. & G. 390.) A 
private individual is justified in arresting persons committing a breach of 
the peace in his presence, or in giving them in charge to a constable at the 
time of the breach, and so long as there is danger of a renewal. (Timothy v. 
Simpson, 1 C. M. & R. 760; Ingle v. Bell, 1M.& W.516; Grant v. Moser, 
5M. & G. 123; Baynes v. Brewster, 2 Q. B. 375; Price v. Seeley, 10 Ch. & 
Fin. 28.) A private individual is not justified in arresting or causing to be 
urrested a person on a charge of misdemeanour, as for obtaining goods by 
false pretences (Mathews v. Biddulph, 3 M. & G. 390); except in the case 
of a breach of the peace under the circumstances above-mentioned. 

A constable is justified in arresting a person without a warrant, upon a 
reasonable suspicion of a felony having been committed and of the person 
being guilty of it, although no felony has in fact been committed, and whe- 
ther the reasonable grounds for suspicion are matters within his own know- 
ledge or are facts stated to him by another. (Beckwith v. Philby,6 B. & C. 
635 ; Hobbs v. Branscomb, 3 Camp. 420; Davis v. Russell, 5 Bing. 354; 
Hogg v. Ward, 3. & N. 417; 27 L. J. Ex. 443.) A constable is not in 
general justified in arresting a person for a misdemeanour without a warrant ; 
but he is justified in arresting without a warrant persons committing a breach 
of the peace in his presence (Timothy v. Simpson, 1 C. M. & R. 760; Dere- 
court v. Corbishley, 5 KB. & B. 188) ; and whilst there is danger of a renewal 
(Queen v. Light, 27 L.J.M. C. 1) ; but not after the breach and danger of 
renewal have ceased (Queen v. Walker, 23 L. J. M. C. 123; Queen v. 
Marsden, L. R.1 C. C. 131) ; and he may arrest persons given in charge 
by one who has witnessed the breach of the peace, where there is danger of 
immediate renewal. (Timothy v. Simpson, supra.) <A constable at common 
law is not justified in imprisoning a person on suspicion that. he has com- 
mitted a misdemeanour (Griffin v. Coleman, 4H. & N. 265; 281. J. Ex. 
134) ; but he is justified in doing so in certain cases under the Metropolitan 
Police Acts (see Justice v. Gosling, 12 C. B. 39; Bowditch v. Balchin, 5 
Ex. 378; Hadley v. Perks, L. R. 1 Q. B. 444; 35 L. J. M. C.177); and 
see as to arresting offenders under the 24 & 25 Vict. c. 96, (relating to 
larceny and similar offences) ss. 103, 104 ; under the 24 & 25 Vict. c. 97, 
(relating to malicious injuries to property) s. 57; under re 24, 5 25 Vict. 
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stolen as aforesaid were found concealed in the house of the plain- 
tiff, who thereupon falsely asserted that the said goods were his 
property; and that he had bought them of J. K., stating the grounds 
of suspicion with particularity as above]; whereupon the defendant 
then tone the premises, and by reason thereof having reason- 
able and probable cause for suspecting, and suspecting that the 
plaintiff was the person who had feloniously stolen the said goods 
as aforesaid, gave the plaintiff into custody to a policeman duly au- 
thorized in that behalf, and caused the plaintiff to be imprisoned in 
a police station [according to the allegations in the declaration] in 
order that he might be dealt with according to law in respect of the 
premises, and the plaintiff’ was so dealt with accordingly, which are 
the alleged trespasses. 

Like pleas: Smith v. Shirley, 3 C. B. 142; West v. Baxendale, 
9 C. B. 141; Hailes v. Marks, 7 H. & N. 56; 30 L. J. Ex. 389; 
Perryman v. Lister, L. R. 3 Ex. 197. 

Like pleas justifying on suspicion of forgery: Currie v. Almond, 
5 Bing. N. C. 224; Perkins v. Vaughan, 4M. & G. 988. 

Like plea by a constable justifying delay in bringing the plainti, 
before a justice and handcuffing him: see Wright v. Court, 4 
& C. 596. 


Plea justifying an Arrest for a Felony committed by the 
Plaintiff (a). 


That at the time of the alleged trespasses the plaintiff had 


c. 99, (relating to offences against the coin) s. 31; under the 24 & 25 Vict. 
c. 100, (relating to offences against the person) s. 66. 

It is the duty of every person arresting another for an offence to take 
him before a justice as soon as he reasonably can; and the law gives no 
authority even to a justice to detain a person suspected, except for a rea- 
sonable time until he may beexamined. (Wright v. Court, 4 B. & C. 596.) A 
constable cannot justify handcuffing a person except by the necessity to pre- 
vent his escape. (Z6.) 

A trespass committed by the defendant by authority of the Crown is an 
act of state and not of the defendant, and such justification may be shown 
under the general issue. (Buron v. Denman, 2 Kix. 167.) 

As to when the plea of the general issue by statute is applicable, see 
ante, p. 704. 

Before the C. L. P. Act, 1852, it was necessary to aver in the plea 
with particularity the grounds of suspicion, in order that the Court might 
judge whether the suspicion was reasonable, and if the grounds of suspicion 
were insufficient, the plea was bad on demurrer. (Mure v. Kaye, 4 ‘Taunt. 
34; Smith v. Shirley, 3 C. B. 142; see Broughton v. Jackson, 18 Q. B. 
379.) ‘The above Act does not seem to contain any provisions authorizing 
a more general statement of the grounds of suspicion. The plea may be 
amended at the trial by striking out or correcting the averments according 
to the evidence. (Hailes v. Markes,7 H.& N.56; 30 L. J. Ex. 389; and 
see West vy. Barendale, 9 C. B. 141.) 

The reasonable and probable cause for suspicion is a question of law for 
the Court to decide upon the facts found by the jury. (Davis v. Russell, 5 
Bing. 354; Panton v. Williams, 2 Q. B. 169; West v. Baxendale, ¥ C. B. 
141; Hailes v. Marks, 7H. & N. 56; 30 L. J. Hx. 389; Perryman v. 
Lister, L.R. 3 Ex. 197, where see also as to what constitutes reasonable and 
probable cause ; and see “ Malicious Prosecution,’’ ante, p. 350.) 

(2) This plea should not be pleaded except where the defendant cannot 
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feloniously stolen certain goods [of the defendant}; wherefore 
the defendant gave the plaintiff into custody to a policeman duly 
authorized in that behalf, and caused him to be impfisoned in 
a police station in order that he might be dealt with according 
to law in respect of the said offence, and the plaintiff was so 
dealt with accordingly, which are the alleged trespasses. 

Like pleas: Merryv. Green, 7 M. & W.623; Warwick v. Foulkes, 
12 M. & W. 507; justifying additional violence on the ground of 
dg lage s resistance, see Atkinson v. Warne, 3 Dowl. 483; 10. 

; . 827. 


Plea by parish officers justifying the imprisonment of a lunatic 
pauper: Eliot v. Allen, 1 C. B. 18. . 

Plea justifying the removal of a lunatic prisoner: Gore v. Grey, 
13 C. B. N.S. 138; 32 L. F.C. P. 106; 33 Ib. 109. 

Plea by the proprietor of a licensed house under the Act for regu- 
lating the care of lunatics, 8 & 9 Vict. c. 100, justifying the con- 
finement of a lunatic (6) ; Norris v. Seed, 3 Kix. 782. 


Plea justifying an Assault in stopping an Affray, and to preserve 
the Peace. 


That at the time of the alleged trespasses the plaintiff made an 
assault upon J. K. and was beating him, in breach of the peace, 
whereupon the defendant gently laid his hands on the plaintiff in 
order to preserve the peace, and to prevent the plaintiff from fur- 
ther beating the said J. K., doing no more than was necessary for 
that purpose, which are the alleged trespasses. 


Plea justifying an Imprisonment to prevent an Assault on the 
Defendant and to preserve the Peace. 


That immediately before the alleged trespasses the plaintiff as- 
saulted and beat the defendant in breach of the peace, and was 
about further to assault and beat the defendant and to break the 
peace, whereupon the defendant, to prevent the plaintiff from fur- 
ther assaulting and beating him and to preserve the peace, gave 
the plaintiff into custody to a policeman duly authorized in that 
behalf, in order that he might be dealt with according to law 
[and the said policeman accordingly took the plaintiff into cus- 
tody, and conveyed him in custody to and imprisoned him for a 
reasonable time at the said police station, for the purpose of taking 


support a plea of justification on reasonable grounds of suspicion at 
the time, and can certainly prove the felony. ‘he putting of such a 
plea upon the record without sufficient grounds may be taken into account 
by the jury in estimating the damages. (Warwick v. Foulkes, 12 M. & W. 
607.) 

(6) The justification under this Act (s. 99) does not extend to the person 
ordering the confinement of the alleged lunatic ; and such person must plead 
a justification at common Jaw, that the plaintiff was in fact of unsound 
mind and dangerous to himself or others. (Fletcher v. Fletcher, 1 HE. & EK. 
420; 28 L. J. Q. B. 134.) 
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him before a police magistrate] in respect of the premises, which are 
the alleged trespasses. 
Like peas: Scruton v. Taylor, 8 Dowl. 110; Derecourt v. Cor- 
age , 5 a & B. 188; Coward v. Baddeley, 4 H. & N. 478; 28 
od. Ex. 260. 


Pleas justifying an arrest, in defence of the defendant's house and 
because the plaintiff was committing a breach of the peace: Timothy 
v. Simpson, 1 C.M. & R. 757; Ingle v. Bell, 1 M. & W.517; Cohen 
v. Huskisson, 2 M. & W. 477; Webster v. Watts, 11 Q. B. 311; 
and see Grant v. Moser, 5 M. & G.123; Baynes v. Brewster, 2 Q. B. 
375; Simmons v. Millingen, 2 C. B. 524; Jordan v. Gibbon, 3 F. 
& F. 607; 8L. T. N.S. 391. 


Plea by a railway company justifying an arrest under the au- 
thority of their Act for an offence committed aguinst a bye-law of the 
company: Chilton v. London and Croydon Ry. Co., 16 M. & W. 
212; Eastern Counties Ry. Co. v. Broom, 6 Ex. 314. 


Plea, to an action for an assault and battery, that the defendant 
was summoned by the plaintiff for the same trespasses before justices, 
who dismissed the complaint, and delivered to the defendant a certt- 
Jicate of such dismissal (9 Geo. IV, c. 31, ss. 27, 28; 24 & 25 Vict. 
c. 100, ss. 42-46): Skuse v. Davis, 10 A. & E. 635; Queen v. 
Robinson, 12 A. & E. 672; Tunnicliffe v. Tedd, 5 C. B. 553; Han- 
cock vy. Somes, 1 E. & E. 795; 28 L. J. M. C. 196; Costar v. Hethe- 
rington, 28 L. J. M. C. 198; aud see as to this defence, Bradshaw 
v. Vaughton,9 C. B. N.S. 103; 30 L. J. C. P. 93. 

Plea of conviction of the assault and payment of the penalty im- 
posed: see Hartley v. Hindmarsh, L. R.1 C. P. 553; 35 L. J. M. 254. 
[See also the statute 16 Vict. c. 30 (an Act for the Prevention of 
Assaults on Women and Children), s.1, which makes a conviction 
under that statute a bar to all future proceedings, civil or criminal, 
in respect of the same assault ; and see 24 & 25 Vict. c. 100, s. 43. ] 


Pleas justifying arrest and imprisonment under process : see“ Pro- 
cess,” ante, p. 770. 


Trespass. II. To Goons. 





General Issue (a). 
‘Not guilty,” anée, p. 697. 


(a) The plea of not guilty operates as a denial only of the wrongful act 
‘ alleged to have been committed by the defendant, and no other defence than 
such denial is admissible under that plea. (r. 16, T. I’. 1853; ante, p. 697.) 

, As to what constitutes a trespass to goods, see ante, p. 414. 
By r. 20, T. T. 1853, “in actions for taking or damaging the plaintiff's 
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Plea traversing the Plaintiff’s Property in the Goods (a). 


That the said goods were not nor was any of them the plaintiff’s 
as alleged. : 





Plea justifying the Removal of Goods encumbering the Defendant's 
Premises (b). 

That at the time of the alleged trespass he was possessed of a 
messuage, and the said goods were then wrongfully in the said mes- 
guage, encumbering the same and doing damage her to the defen- 
dant, whereupon a defendant took the said goods and removed 
them from his said messuage to a small and convenient distance, 











goods the plea of not guilty shall operate as a denial of the deferrdant having 
committed the wrong alleged by taking or damaging the goods mentioned, 
but not of the plaintiff’s property therein.” 

In an action for trespass in taking the plaintiff’s goods, the defendant, 
under the plea of not guilty, cannot, even in mitigation of damages, give in 
evidence a repayment by him after action brought of money produced by 
the sale of the pzoods. (Rundle v. Little, 6 Q. B. 174.) 

(a) The plaintiff's property in the goods is admitted by the plea of not 
guilty, and, if denied, must be specifically traversed. Under the issue raised 
by a traverse of the plaintiff's property, the plaintiff must prove a right to 
the immediate possession of the goods at the time of the trespass. A special 
or temporary right to the possession, as that of a bailee, is sufficient to main- 
tain the action. (See further as to the right of property neceasary to support 
this action, ante, p. 414.) 

The fact of possession is primd facie evidence of the right of present pro- 
perty, and therefore sufficiently establishes this issue against a wrong-doer 
who does not show a better right or authority. (Z/liott v. Aemp, 7M. & W. 
312; Purnell v. Young, 3 M. & W.288; Carnaby v. Welby, 8 A. & E. 872.) 
He cannot in such case set up a jus tertii, unless he can also show an 
authority in himself to act under it. But where the plaintiff was not in 
actual possession in fact at the time of the trespass, and therefore relics on 
evidence of mere legal title, the defendant may set up a jus tertii to rebut 
the plaintiff's evidence. (Gadsden v. Barrow, 9 Ex. 514; Leake v. Loveday, 
4M. & G. 972; and see ante, pp. 292, 414.) 

Under the same issue the defendant may show that he has a better right 
to the possession than the plaintiff ; thus, where tho plaintiff claimed under 
a sale, it was held that the defendant might show that the sale was fraudu- 
lent as against creditors, and that he took the goods under an execution 
against the owner. (Ashby v. Minnitt, 8 A. & E. 121.) So, a sheriff, sued 
for taking the goods of the plaintiff, may show under this issue that the 
goods belong to a third party, against whom he took them in execution. 
(Harrison v. Dixon, 12 M.& W. 142.) Under this issue the defendant 
may set up a lien. (Richards v. Symons, 8 Q. B. 90.) 

‘he issue under this plea is distributable, and the verdict may be entered 
for the plaintiff us to some of the goods, and for the defendant as to the 
others. (Routledge v. Abbott, 8 A. & E. 592; see ante, p. 438.) 

(6) A person may remove from his land the goods of another which are 
there wrongfully, and is not bound to impound them. (Rea v. Sheward, 2 
M. & W. 424, 426; in Ackland v. Lutley, 9 A. & E. 879, the plea justified 
removing the goods and placing them upon a common highway adjoining 
the plaintiff's close; and see Carruthers v. Hollis, 8 A. & E. 113.) So also 
if a man finds cattle trespassing on his land, he may chase them out and is 
not bound to distrain them damage feasant (Tyrringham’s case, 4 Rep. 
88 b; cited in Rea v. Sheward, supra), and it seems he may chase them 
into the adjoining highway. (Carruthers v. Hollis, supra.) 
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and there left the same for the plaintiff’s use, doing no more than 
was necessary for that purpose, which is the alleged trespass. 

Like pleas: Pratt v. Pratt, 2 Ex. 413; Drewell v. Towler, 3 B. 
& Ad. 735; Ackland v. Lutley,9 A. & E. 879; Rea v. Sheward, 2 
M. & W. 124; Melling v. Leak, 16 C. B. 652; see post, p. 803. 


Plea that the plaintiff had mired up his goods with those of the 
defendant so that they could not be separated, and the defendant un- 
avotdably committed the alleged trespasses in taking possession of 
his own goods: Wyatt v. White, 5 H. & N. 371; 29 L. J. Ex. 193. 


Plea justifying the Taking and Detaining of Cattle which had 
strayed on the Defendant's Close. 


That at the time of the alleged trespasses he was possessed of a 
close, whereon the said cattle had wrongfully strayed and were 
trespassing and doing him damage; and the defendant not then 
knowing to whom the said cattle belonged, took the same in his 
said close, and led them away to a convenient place near to the 
said close, and placed them therein for the purpose of safely keeping 
them for the owner thereof, and there kept and detained the same 
in safe custody until he had notice that they were the cattle of the 
plaintiff, which are the alleged trespasses. 

A like plea: Goodwyn v. Cheveley, 4 H. & N. 631. 

A. justification of taking cattle as a distress damage feasant: see 
 Replevin,” ante, p. 782. 


Plea to an action of trespass for driving and chasing the plain- 
tiffs sheep, that the defendant drove them off his land on which they 
had strayed: Stennel v. Hogg, 1 Wms. Saund. 220; Carruthers v. 
Hollis, 8 A. & E.113; and see Rea v. Sheward, 2 M. & W. 424, 
426. 


Replication that the Cattle strayed on to the Defendant's Land in 
consequence of Defects in the Defendant’s Fences which he was 
bound to repair. 

That before and at the times when the said cattle so strayed on 
the close of the defendant in the plea mentioned as therein alleged 
and of the said trespasses respectively, the plaintiff was possessed of 
a close adjoining the said close of the defendant, and the defendant 
and all other the tenants and occupiers of the last-mentioned close 
then and at all times of right ought to have maintained and repaired 
the fences between the last-rnentioned close and the said close of the 
plaintiff so as to prevent cattle lawfully being and depasturing in 
those closes respectively from straying out of the one into the other 
of them cirougli defects of the said fences; and because at the said 
times when the said cattle so strayed on the said close of the defen- 
dant the said fences were ruinous and in decay for want of repair 
thereof, the said cattle then lawfully being and depasturing in the 
said close of the plaintiff strayed out of the Jast-mentioned close into 
the said close of the defendant through the defects in the said fences 
between the said closes, whereupon the defendant of his own wron 
committed the trespasses in the declaration mentioned. 
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Inke replications: Carruthers v. Hollis, 8 A. & E. 113; Goodwyn 
v. Cheveley, 4H. & N. 631; 28 L. J. Ex. 298. 

A like plea in bar in replevin: Barber v. Whiteley? 34 L. J. 
Q. B. 212; and sce ‘* Replevin,” ante, p. 783. 


Plea justifying the removal of the plaintiffs waggon which was 
encumbering the defendant's close: Holding v. Pigott, 7 Bing. 465. 

Replication of a right by the custom of the country to come on the 
land with a waggon to remove a crop as outgoing tenant: Ib. 


Pleas justifying the taking of goods under distress or under pro- 
cess: see ‘* Distress,” ante, p. 729; “* Process,” ante, p. 770. 

Pleas justifying the removal of goods obstructing a highway: see 
* Ways,” post, p. 817. 
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General Issue (a). 
“Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Property in the Land (6). 
That the said land was not the plaintiff’s as alleged. 


(a) By r. 19, T. T. 1853, “In actions for trespass to land the plea of not 
guilty operates as a denial that the defendant committed the trespass al- 
leged in the place mentioned, but not as a denial of the plaintiff's possession 
or right of possession of that place, which, if intended to be denied, must be 
traversed specifically.” As to what amounts to a trespass to land, see ante, 

. 415. 

(5) The property of the plaintiffin the land must be specifically traversed. 
As to the title necessary to maintain trespass, see ante, p. 417. The owner 
legally entitled cannot maintain an action of trespass before entry (Litch- 
Jield v. Ready, 5 Kx. 939; Turner v. Cameron’s Coal Co.,5 Ex. 932; Har- 
risonv. Blackburn, 17 C. B. N. 8. 678; 34 L. J. C. P. 109); but an actual 
entry will relate back to the date of the accruing of the legal right, so aa to 
support an action for an intervening trespass. (Barnett v. Guildford, 11 
Ex. 19; Anderson v. Radcliffe, HK. B. & E. 806; 29 L. J. Q. B. 128; and 
see ante, p. 417.) The fact of possession is primd facie evidence of title, 
and therefore is alone sufficient to sustain the plaintiff’s cnse against a mere 
wrongdoer who cannot show a better title. (Purnell v. Young, 3 M. & W. 
288; Heath v. Milward, 2 Bing. N. C. 98; Matson v. Cook, 4 Bing. N. C. 
392; Newlands v. Holmes, 3 Q. B. 679; Whaley v. Laing, 2 H. & N. 476; 
26 L. J. Ex. 327; Every v. Smith, 26 L. J. Ex. 344.) 

Under the traverse of the plaintiff’s property the defendant may assert a 
right of possession or title to the land in himself, or in another under 
whose authority he acted (Jones v. Chapman, 2 Ex. 803, overruling Whit- 
tington v. Borall, 5 Q. B. 139; Slocombe v. Lyall, 6 Ex. 119); but it is 
not sufficient for the defendant to prove that the plaintiff, being in posses- 
sion, is not the true owner, unless he himself is, or unless he can justify his 
acts by the authority of a third person who is the true owner. He cannot 
assert the bare title of a third person, except for the purpose of proving 
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Plea that the Land was the Freehold of the Defendant (liberum 


tenementum) (a). 


That at the time of the alleged trespass the said land was the free- 
hold of the defendant. 


- that he acted under the authority of that title. (Jones v. Chapman, 2 Ex. 
803; Purnell v. Young, 3 M. & W. 288, 296.) The plaintiff may show a 
better right in a third person in order to rebut a primd facie title asserted 
by the defendant. (Brest v. Lever, 7 M. & W. 593; and see Ryan v. Clark, 
14 Q. B. 65.) A person who obtains possession by turning another out of 

’ possession without any title or authority to do so, cannot assert: his posscs- 
sion so obtained against the prior possession of the latter. (Revett v. Brown, 
5 Bing. 7; Browne v. Dawson, 12 A. & E. 629; and see “ Conversion,” 
ante, p. 717.) 

Under this issue it is sufficient for the defendant to show that he is the 
owner of that part only of the land described in the declaration, on which 
it is proved that the trespasses were committed. (Bassett v. Mitchell, 2 B. 
& Ad. 99; Tapley v. Wainwright, 5 B. & Ad. 395; Smith v. Royston, 8 
M. & W. 381.) The issue is distributable and may be found for the plam- 
tiff as to part of the land and for the defendant as to another part. (Phythian 
v. White, 1 M. & W. 216; see anfe, p. 439.) It seems to be sufficient for 
the defendant to show that he was tenant in common with the plaintiff, or 
that he was authorized by one who was tenant in common with the plain- 
tiff, if he can also show that the alleged trespass was merely an exercise of 

- the right of a tenant in common. One tenant in common may be guilty of 
a trespass against another, as by an actual ouster of him from the land or 
. by destruction of buildings, or by carrying away the soil. (Afurray v. Hall, 
7C.B. 441; Wilkinson v. Haygarth, 12 Q. B. 837; Stedman v. Smith, 8 
E. & B.1; 26 L. J. Q. B. 314.) In such case he may pay money into 
court as to the plaintiff’s share, and as to the residue plead /iberum tene- 
mentum or traverse the plaintiff’s property. (Cresswell v. Hedges, 1 H. & 
C. 421; 31 L. J. Ex. 497.) 
Although the defence that the defendant himself is the true owner is ad- 
’ missible under this issue, a freehold title in the defendant is often pleaded 
specially, with or without the plea traversing the property, and the plea is 
called a plea of liberum tenementum. If his title is not a freehold one, and 

_ he pleads it specially, the defendant must deduce it from the seisin in fee, 

’ or he may plead liberum tenementum in another person and justify under 

‘ the authority of the latter. See the forms given above. 

(a) The plea of liberum tenementum admits the possession of the plaintiff, 

, but asserts a title to the freehold, and a right of possession in the defendant. 

| (Holmes v. Newlands, 11 A. & E. 44; 3 Q. B. 679; Roberts v. Tayler, 1 

_C. B. 125; Ryan v. Clark, 14 Q. B. 65.) The evidence necessary to sup- 
port this plea may be given under the previous plea denying the property 
of the plaintiff. (Jones v. Chapman, 2 Ex. 803; Slocombe v. Lyall, 6 Ex. 

119; Wilkinson v. Kirby, 15 C. B. 443.) 

The two pleas will be allowed to be pleaded together, as they are not ne- 

' cessarily founded on the same ground of answer ; the plea donying the plain- 
tiff’s property disputes his possession and his title, the plea of liberum tene- 
mentum disputes the plaintiff's title only, and that only by asserting a title 
in the defendant. (Morse v. Apperley, 6 M. & W. 145; Slocombe v. Lyall, 
6 Ex. 119.) 3 

Where the declaration charges distinct acts of trespass which are not jus- 

' tifiable on the mere ground that the close is not the plaintiff’s (as perhaps 
chasing and driving off his cattle), it will not be sufficient to plead to the 

, Whole count the traverse of the plaintiff’s property in the close; it may then 
be necessary to plead iiberum tenementwm in the defendant or in some one un- 

, der whose authority he acted, and to justify expressly the acts of trespass. 

' As to when it is necessary to new assign to this plea, see ante, pp. 653, 755. 
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Replication, to a plea of liberum tenementum of a demise from the 
defendant to the plaintiff: Brown v. Storey,1M.&G.117; Wilkins 
: Boutcher, 3 M. & G. 807; Darlington v. Pritchard, 4 M. & G. 

83. 

Replication, to a plea of liberum tenementum, of a demise for a 
subsisting term from the defendant to a third party: Ryanv. Clark, 
14 Q. B. 65. [Held a good answer to the plea without tracing title 
to the plaintiff. | 

Replication, to a plea of liberum tenementum in a third party and 
a demise to the defendant, of a previous demise and an ussignment of 
the term to the plaintiff; Wright v. Burroughes, 3 C. B. 685. 


Replication, to a plea of liberum tenementum, setting out a copyhold 
title in the plaintiff under the defendant's freehold title as lord: 
Barnett v. Guildford, 11 Kx. 19; Thompson v. Hardinge, 1 C. B. 
940. 

Replication hy way of estoppel to pleas disputing the property of 
the plaintiff: see ‘‘ Hstoppel,” ante, p. 734. 


Pleas hy a tenant in common as to a certain undivided share in 
the premises payment into court, and as to the residue liberwm tene- 


mentum: Cresswell v. Hedges, 1 H. & C. 421; 31 L. J. Ex. 497. 


Plea justifying under the Authority of the Owner (a). 


That at the time of the alleged trespasses the said land was the 
freehold of J. H., and the defendant as the servant and by the 
command of the said J. A. broke and entered the said close and 
committed the alleged trespasscs. 


Plea, by the Owner of a House and his Servant, justifying entering a 
House and removing the Plaintiff's Goods. 


That at the time of the alleged trespasses the said messuage was 
the messuaye and frechold of the defendant &. #., wherefore the 
defendant #. F. in his own right and the defendant G. H. as his 
servant and by his command broke and entered the said messuage, 
and because the said goods were then wrongfully in the said mes- 
suage encumbering the same and doing damage there to the defen- 
dant EF. F., the defendant /. F. in his own right and the defendant 
G. H. as his servant and by his command took the said goods and 
removed them to a small and convenient distance, and there left the 
same for the plaintiff’s use, [and thereby necessarily and unavoid- 
ably a little broke, ete., as in the declaration] doing no more than 
was necessary for that purpose, which are the alleged trespasses. 

Like pleas: Melling v. Leak, 16 C. B. 652; Pratt v. Pratt, 2 
Ex. 413; see ante, p. 799. 


(a) A justification under the authority of the owner may be given in evi- 
dence under the plea denying the property of the plaintiff (Jones v. Chap- ' 
man, 2 Ex. 803, sec ante, p. 801); but it is allowed to be pleaded in addi- 
tion to that plea and also to the preceding plea of liberum tenementum. ‘ 
(Morse v. Apperley, 6 M. & W. 149.) 
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Plea stating the Defendant's Title under a Demise from the Person 


setsed in Fee (a). 


That before the alleged trespasses J. K., being seised in fee of 
the said close, demised the same to the defendant for the term of 
years from the day of , A.D. , by virtue of which 
demise the defendant entered upon the said close and became pos- 
sessed thereof for the term aforesaid, whereupon the defendant du- 
ring the said term in his own right committed the alleged tres- 
passes. 

Like pleas: Wilkins v. Boutcher, 3 M. & G. 807; Kavanagh v. 
Gudge, 5M. & G. 727; Vivian v. Jenkin, 3 A. & KB. 741; Wright 
v. Burroughes, 3 C. B. 685; Dyne v. Nutley, 14 C. B.122; May- 
hew v. Suttle, 4 KE. & B. 348. 

Pleas stating other titles in the defendant: Wilkins v. Boutcher, 
8M. & G. 807; Holmes v. Newland, 11 A. & E. 44. 














Plea of defendant's title to customary tenements of a manor: 
Lemprierev. Humphrey, 3 A. & K.181; Brown v. Storey,1M.&G. 
117 ; Darlington v. Pritchard, 4M. & G. 783. 

Plea stating title by demise from a copyhold tenant: Keyse v. 
Powell, 2 KE. & B. 132. 

Plea by the lord of a manor justifying as a seizure quousque to 
enforce admittance and fines : Phypers v. Eburn, 3 Bing. N. C. 250. 


Pleas justifying a trespass under a right of fishing in a public 
rwer: Mannall v. Fisher, 5 C. B. N.S. 856. 

Plea justifying under a public right to fish in an arm of the sea: 
Richardson v. Orford, 2 i. Bl. 182. 

Replication of a prescriptive right of fishery in the same spot : Ib. 


Plea justifying under a grant of liberty to hunt and shoot: Wick- 


(z) It was formerly necessary, in pleas setting out the defendant’s title 
as in the above case, to state in the plea a fictitious conveyance from the 
person seised in fee to the plaintiff, as by a charter of demise for life (with- 
out alleging livery), in order to give sufficient colour to the plaintiff’s claim 
to support the plea as a plea in confession and avoidance. This was called 
giving express colour inthe plea. (See 1 Chit. Pl. 7th ed. 556, where see also 
the form used.) By the C. L. P. Act, 1852, s. 64, express colour is no 
longer necessary, and by s. 49, the use of it seems to be forbidden; so 
that the plea may now be pleaded in the above form without it. 

The defendant by setting out his title in full on the record enables the 
plaintiff to take issue on some specific step in the title, admitting what he 
does not intend to disfute, or by demurrer to raise the question of its sufli- 
ciency in law at once, upon an admission of the facts without a trial. Under 
the old system of pleading the defendant was able compulsorily to secure 
admissions on the record by this course, because the replication could take 
issue on only one point. (Vivian v. Jenkins, 3 A. & HE. 741.) Under the C, L. 
P. Act, 1852, s. 77 (ante, p. 454), however, the plaintiff is enabled in his 
replication to take issue upon the whole plea, if he wishes to do so. 
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ham v. Hawker, 7 M. & W.63; Moore v. Lord Plymouth, 7 Taunt. 
614; Pickering v. Noyes, 4 B. & C. 639; Pannell v. Mill, 3 C. B. 
625. ° 

A like plea under the Prescription Act,2 43 Will. IV, c. 71: 
Wickham vy. Hawker, supra, 


Plea justifying under a grant of liberty to dig minerals: Roberts 
v. Davey, 4 B. & Ad. 664. 

Plea justifying under a prescriptive right to dig brick clay as ap- 
purtenant to a brick kiln: Clayton v. Corby, 2 Q. B. 813. 

Plea justifying under a reservation of the right to get coals: Earl 
of Cardigan v. Armitage, 2 B. & C.197. [ Where see as to the rights 
mpliedly incidental to the right to coals. | 

Plea under ua reservation in a grant of a close of way leave and 
liberty tu dig pits for coals: Dand v. Kingscote, 6 M. & W. 174; 
Smart v. Morton, 5 E. & B. 30. 

Pleas justifying in respect of the ownership of mines and quarries 
under a prescriptive right to enter upon lands to diq through to the 
quarries, and ratse and carry away the stone: Dand v. Kingscote, 
ee & W.174; Rogers v. Laylor, 1 H.& N. 706; 26 L. J. Ex. 

3. 


Plea justifying an entry on lands demised upon forfeiture of the 
lease for a condition broken: Hammond v. Colls, 3 D. & L. 164; 
Roberts v. Tuyler, 1 C. B. 117; 7 M. & G. 689. 


Plea, toan Action for a Trespass by the Defendant's Cattle on the 
Plaintiff's Land, that the Trespass was caused by Defects in the 
Plaintiff's Fences, which he was bound to repair. 


That at the time of the alleged trespasses he was possessed of a 
close adjoining the said close of the plaintiff, and the plaintiff and all 
other the tenants and occupiers of the said close of the plaintiff then 
and at all times of right ought to have maintained and repaired the 
fences between the said close of the defendant and the said close of 
the plaintiff, so as to prevent cattle lawfully being and depasturing 
in those closes respectively from escaping out of the one into the 
other of them through defects of the said fences; and because the 
said fences at the time of the alleged trespasses were ruinous and in 
decay for want of repair thereof, the said cattle then lawfully being 
and depasturing in the said close of the defendant escaped out of 
the said close of the defendant into the said close of the plain- 
tiff through the defects of the said fences between the said closes, 
and were in the said close of the plaintiff, which are the alleged 
trespasses. 


Plea, to an action for a trespass by the defendant's cattle on the 
plaintiff's land, of disclaimer of title and tender of amends: see 
‘“* Tender of Amends,” ante, p. 790. 
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Plea that the defendant entered the plaintiff's close to retake his 
goods, which had been placed there by the plaintiff: Patrickv, Cole- 
rick, 3 Ms & W. 483; Wood v. Manley, 11 A. & H. 34; Anthony v. 
Haneys, 8 Bing. 186; and see Webb v. Beavan, 6 M. & G. 1055 ; 
Burridge v. Nicholetis, 6 H. & N. 383; 30 L. J. Ex. 145; Blades 
v. Higgs, 10C. B. N.S. 713; 30 L. J.C. P. 347, 349. 

Plea that the defendant entered the plaintiff’s close to deposit there 
the plaintiff's own goods, which he had wrongfully placed on the de- 
Sendant’s land: Reav. Sheward,2 M. & W. 424; see ante, p. 799. 

Plea justifying entry to take goods assigned by plaintiff to defen- 
dant by bill of sale: Toms v. Wilson, 4B. & S. 442. 


Plea justifying an entry on the plaintiff's land to remove an ob- 
struction to the defendant’s ancient lights: see“ Lights,” ante, p. 747. 

Plea justifying under a right of support and of entry to maintain 
and repair the support to the defendant's house: see‘* Support,” 
ante, p. 789. 

Plea justifying an entry upon the plaintiff's land to abate a nut- 
sance of filth: Jones v. Williams, 11 M. & W.176; see ante, p. 761. 

Plea justifying an entry upon the plaintiff's land to repair a 
pier in a public navigable river, which was necessary for defendant's 


use of the river: see Earl Lonsdale v. Nelson, 2 B. & C. 302. 


Plea by a railway company justifying an entry, etc., under the 
Lands Clauses Act: Hosking v. Phillips, 3 Ex. 168; Knapp v. 
London Chatham and Dover Ry. Co.,2 H. & C. 212; 32 L. J. Ex. 236. 


Plea by the vicar of a church, in an action of trespass at the suit 
of the lay rector, justifying a breaking into the chancel: Griffin v. 
Dighton, 5 B. & 5. 93; 33 L. J. Q. B. 29, 181. 


Other pleas to actions of trespass to land: see ‘‘ Common,” ante, p. 
711; ° Custom,” ante, p. 720; ** Distress,” ante, p. 729 ; “ Process,” 
ante, p. 772; “ Ways,” post, p. 810. 


‘W ARRANTY. 





General Issue (a). 


Not Guilty,” ante, p. 697. 


(a) Where a count upon a warranty does not allege an express contract, 
and is treated as framed in tort, the general issue not guilty may be pleaded 
to it, and will have the effect of denying both the warranty and the breach. 
(See ante, p. 696 (a).) If the count is framed only for fraudulent misrepre- 
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WASTE. 


oma 


General Issue (a). 
‘* Not Guilty,” ante, p. 697. 


Plea traversing the Tenancy. 
That he was not tenant to the plaintiff of the said dwelling-house 
[or land] as alleged. 


Plea to a Count for Waste in removing Fixtures that they were 
removable as Trade Fixtures. 


That during the said tenancy he erected and fixed upon the said 
messuage and premises the fixtures in the declaration mentioned in 
the course of his trade of a , and for the purpose of carrying on 
the same, the said fixtures being his property and proper and ne- 
cessary for the purpose of carrying on his said trade, and being of 
right removable by the defendant as such tenant as aforesaid ; and 
the defendant afterwards during the said tenancy, carefully pulled 
down and removed the said fixtures, and in so doing unavoidably a 
little damaged the said messuage and premises, doing no unneces- 
sary damage thereto, and before the end of the said tenancy the de- 
fendant repaired the damage so dore as aforesaid and restored the 
said messuage and premises, which are the alleged grievances. 

A like plea in respect of ornamental fixtures: Avery v. Cheslyn, 
3 A. & KH. 75; in respect of tenant's fixture, see ‘* Reversion,” ante, 
p. 785. 





WatTER AND WaTERCOURSES. 





General Issue (6). 
“ Not Guilty,” ante, p. 697. 


sentation, as in the forms, anée, pp. 333, 334, the plea of not ,uilty denies that 
the defendant fraudulently induced the sale by the false warranty or misre- 
presentation, and puts in issue the fact of the warranty or misrepresenta- 
tion, that it waa false, that the defendant did not believe it to be true, and 
that it induced the sale. (Afummery v. Paul, 1 C. B. 316.) 


(a2) The plea of not guilty traverses the alleged act of waste, or breach of 
duty. The tenancy should be traversed in terms, and see “ Waste,” ante, 
p. 422. 


(d) In actions for obstructing, polluting, diverting, etc., a watercourse, 
the plea of not guilty operates as a denial of the obstruction, diversion, pol- 
lution, etc. only, and not of the plaintiff’s right. (r. 16, T. T. 1853; ante, 

.697; Frankum vy. Earl Falmouth, 2 A. & E. 452; Dukes v. Gostling, 1 
Bing. N. ©. 588.) As to the different rights to water and watercourses, see 
ante, p. 424. 

The plaintiff's right to the land through which the watercourse flows and 
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Plea traversing the Plaintiff's Possession. 


That the plaintiff was not possessed of the said land [or mill] as 
alleged. 





Plea traversing the Right to the Watercourse (a). 


That the plaintiff was not entitled to the flow of the said stream 
or watercourse to and through the said land of the plaintiff [o» for 
working the said mill] as alleged. 


Plea traversing the plaintiff’s alleged right of irrigation: Samp- 
son v. Hoddinott, 1 C. B. N. 8. 590. 

Plea traversing the plaintiff's right to have the water fall from 
the eaves of his house on to the defendant's premises: Thomas v. 


Thomas, 2 C. M. & R. 34. 


Plea of a prescriptive Right to use the Water for a Mill, under the 
243 Will. IVP, c. 71, ss. 2, 5 (see ante, pp. 286, 712). 


That at the time of the alleged grievance he was possessed of a 
mill, the occupiers whereof for twenty [or forty, as the case may be] 
years before this suit enjoyed as of right and without interrup- 
tion the right of diverting and using the water of the said river for 
working the said mill, as to the said mill of the defendant appertain- 
ing; and the alleged grievance was a use by the defendant of the 
said right. 

Like plea: National Manure Co. v. Donald, 4 H.& N.8; 28 
L. J. Ex. 185. 


Plea of a like prescriptive Right at Common Law (b). 


That at the time of the alleged grievance he was seised in fee of 


his right to the watercourse, whether a natural or acquired right, are ad- 
mitted by the plea of not guilty, and must, if denied, be traversed in terms. 

A justification founded on the exercise by the defendant of any acquired 
right to the water beyond the natural right, such right being to that extent 
in derogation of the plaintiff’s natural right, may be given in evidence under 
a traverse of the latter. (See Ward v. Robins, 15 M. & W. 237, 243.) If 
the act complained of was an exercise by the defendant of his mere natural 
right, such defence should be specially pleaded. 

(a) By the Prescription Act, 2 & 3 Will. IV, c. 71,5. 5, it 1s enacted that 
in all actions upon the case and other pleadings whercin the party claiming 
may now by law allege his right generally, without averring the existence 
of such right from time immemorial, such general allegation shall stiil be 
deemed sufficient ; and, if the same shall be denied, all and every the matters 
in this Act mentioned which shall be applicable to the case shall be admis- 
sible in evidence to sustain or rebut such allegation.” (See “ Common,” ante, 
pp. 285, 711.) 

(6) It may be advisable to plead a prescriptive right at common law as 
well as pleas of prescription under the statute, where there is any danger of 
the latter pleas failing in proof by reason of an interruption in the enjoy- 
ment, or by reason of the enjoyment not being continued to the commence- 
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a mill, and he and all those whose estate he then had therein from 
time immemorial enjoyed the right of diverting and using the water 
of the said river for working the said mill, as to the said fnill of the 
defendant appertaining ; and the alleged grievance was a use by the 
defendant atihe said right. [Jf the defendant is a tenant, state the 
seisin in fee and the right to use the water in the person so setsed for 
himself and his tenants, and then state the demise to the defendant 
and the use by him of the right, as in the form, unte, p. 713.] 


Plea of a prescriptive Right to use the Water for Agricultural 
Purposes, under the 2 & 3 Will. IV, c. 71, ss. 2, 5. 


That at the times of the alleged grievances he was possessed of 
land the occupiers whereof for twenty [or forty as the case may be] 
years before this suit enjoyed as of right and without interruption 
the right of diverting and using the said stream for agricultural 
purposes, for the better use and enjoyment of the said land, as to 
the said land of the defendant appertaining ; and the alleged griev- 
ances were uses by the defendant of the said right. 

Like pleas: Ward v. Robins, 15 M. & W. 237; Northam v. 
Hurley, 1 EK. & B. 665; Sampson v. Hoddinott, 1 C. B. N. 8. 590. 

Plea by a millowner of a prescriptive right to take water from a 
canal for the use of steam-engines and other purposes: Rochdale 


Canal Co. v. Radcliffe, 18 Q. B. 287. 


Plea justifying the use of the water of a stream as a riparian pro- 
prietor: Embrey v. Owen, 6 Ex. 353; and see ante, p. 424. 


Plea of a prescriptive rtght to discharge noxious water into a 
stream: Wright v. Williams, 1M. & W.77; Moore v. Webb, 1 C. 
B. N.S. 673. 

Plea of a prescriptive right to throw refuse into a stream: Mur- 
gatroyd v. Robinson, 7 FB. & B. 391; 26 L. J. Q. B. 233; Carlyon 
v. Lovering, 1 H. & N. 784; 26 L. J. Ex. 251. 

Plea of a prescriptive right to scour and amend the channel of a 
watercourse: Peter v. Daniel, 5 D & L. 501. 


Plea justifying the obstruction of a watercourse because the plain- 
uff thereby wrongfully discharged water on to defendant's land: 

oberts v. Rose, 33 L. J. Ex. 1; L. R. 1 Ex. 82; and see ‘* Nuisance,” 
ante, p. 761. 


ment of the suit. (See Parker v. Mitchell, 11 A. & E. 788; Onley v. Gar- 
diner, 4M. & W. 496; Lowe v. Carpenter, 6 Ex. 825; ante, p. 712.) 

A plea of a prescriptive right to take water for various purposes was held to 
be distributive as to the various purposes, so that the defendant was entitled 
to have the verdict entered for him except as to the purposes which he 
failed in proving. (Rochdale Canal Co. v. Radcliffe, 18 Q. B. 287; and 
see ante, p. 439.) 
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Plea, by a Tenant, of a Right by non-existing Grant to use the 
Water for a Mill (a). 


That at the times of the alleged grievances J. K. was seised in fee 
of a mill called mill; and long before the times of the alleged 
grievances, by a deed made between [Z. M.] the then owner of the 
said land now of the plaintiff, and which said owner [or LZ. M.] was 
then seised thereof in fee, and [V. O.] the then owner of the said mill 
who was then seised in fee of the said mill, and whose estate therein 
the said J. K. had at the times of the alleged grievances respectively 
(but which deed has been lost or destroyed by accident), the said 
then owner of the land now of the plaintift [or the said|Z. M.] 
granted to the said then owner of the said mill [ov the said NV. O.] 
and to his heirs and assigns the right for himself and themselves, 
his and their tenants and servants, of diverting and using the water 
of the said river for the working of the said mill; and by virtue 
of the said grant the defendant, at the times of the alleged grievances 
respectively, as and being the tenant of the said J. A. of the said 
mill, was entitled to the right of diverting and using the water of 
the said river for the working of the said mill; and the alleged 

rievances respectively were uses by the defendant of the said right. 
If the defendant is himself seised in fee instead of beiug a tenant, the 
plea must be modified accordingly: see the form, post, p. 813.] 

Plea of an express grant of a right to discharge refuse from bleach- 

ing works into the stream, justifying pollution under the right: Hall 


vy. Lund, 1 H. & C. 676; 32 L. J. Ex. 113. 
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General Issue (5). 
Not Guilty,” ante, p. 697. 


Plea traversing the Plaintiff's Possession. 


That the plaintiff was not possessed of the said messuage [or 
land] as alleged. 





Plea traversing the Right of Way. 


That the plaintiff was not entitled to the said right of way as 
alleged. 


(a) As to this plea, see “ Ways,” post, p. 812. 

(6) By r. 16, T. T. 1853, “In an action for obstructing a right of way, 
the plea of not guilty will operate as a denial of the obstruction only, and 
not of the plaintiff’s right of way.” (r. 16, T. T. 1853.) The right of way, 
if denied, must be specifically traversed. 

Where the right of way is public, and the action only maintainable in 
respect of the special damage incurred by the plaintiff from the obstruc- 
tion (see ante, p. 429 (a) ), the plea of not guilty also denies that the special 
damage wus caused by the obstruction. 
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Plea of a private Right of Way, under the 2 & 3 Will. IV, c. 71, 
sz. 2,5. (C. L. P. Act, 1852, Sched. B, 46) (a).\» 


That at the time of the alleged trespass he was possessed of land 
the occupiers whereof for twenty [or forty as the case may be] years 
before this suit enjoyed as of right and without interruption a way 
on foot, and with cattle from a public highway over the said land of 
the plaintiff to the said land of the defendant, and from the said land 
of the defendant over the said land of the plaintiff to the said public 
highway at all times of the year, for the more convenient occupa- 
tion of the said land of the defendant ; and the alleged trespass was 
a use by the defendant of the said way. 

Like pleas: Holford v. Hankinson, 5 Q. B. 585; Lowe v. Car- 
penter, 6 Hx. 825; Winship v. Hudspeth, 10 Ex.5; Williams v. 
James, L. R. 2 C. P. 577; 36 L. J. C. P. 256. 


Plea justifying Trespasses to Land and the Removal of Fences in 
the Exercise of a Private Right of Way, under the 2 &3 Will. IV, 
ec. 71, 8. 5. 


That at the time of the alleged trespasses he was possessed of 
land, the occupiers whereof for twenty [or forty, as the case may be] 
years before this suit enjoyed as of right and without interruption 
a way on foot and with cattle from a public highway over the said 
land of the plaintiff to the said land of the defendant, and from the 
said land of the defeudant over the said land of the plaintiff to the 
said public highway at all times of the year, for the more convenient 
occupation of the said land of the defendant; and the defendant 
broke and entered the said close of the plaintiff for the purpose of 
using the said way, and in using the same, and in so doing neces- 
sarily trod down the grass growing therein, and because the said 
[fences and gates] had been placed and were then wrongfully in the 
said way obstructing the same, the defendant necessarily broke down 
and destroyed the said [fences and gates] for the purpose of using 
the said way, doing no unnecessary damage in that behalf, which 
are the alleged trespasses. 


Plea of a private Right of Way by Prescription at Common 
: Law (b). 


That at the time of the alleged trespass he was seised in fee of 


(a) Where it is wished to repeat the plea of a right of way by prescrip- 
tion, under the 2 & 3 Will. IV, c. 71, 8. 2, in respect of a period of forty 
years as well as a period of twenty years, it may be done shortly by refer- 
ence to the previous plea, as follows :—‘ And for a plea, the defen- 
dant repeats the several allegations contained in the plea, substituting 
and alleging the period of forty years for and instead of the period of twenty 
years.” (See ante, p. 448.) 

As to the nature of rights of way, the times of prescription, and the mode 
of pleading, see “ Ways,” ante, p. 429 ; “ Common,” ante, pp. 285, 711; the 
observations there made may be applied to other easements. 

(6) Aright of way may be claimed by immemorial prescription at common 
law, and may still be pleaded in that form. (See ‘‘ Common,” ante, p. 712.) 
Such mode of claiming the right of way is applicable where the enjoyment 
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land, and he and all those whose estate he then had therein from 
time immemorial enjoyed a way on foot and with cattle and with 
carriages from a public highway over the said land of the plaintiff 
to the said land of the defendant, and from the said land of the de- 
fendant over the said land of the plaintiff to the said public high- 
way at all times of the year, for the more convenient occupation of 
the said land of the do(endent as to the said land of the defendant 
appertaining ; and the alleged trespass was a use by the defendant 
of the said way. [Ifthe defendant is a tenant, state the seisin in 
See and the right of way in the person so seixed for himself and his 
tenants, and then state the demise to the defendant and the use by 
him of the right, as in the form ante, “ Common,” p. 713]. 


Pleas of rights of way for special purposes (a): Parker v. Mitchell, 
11 A. & E. 788; Monmouth Canal Co, v. Harford, 1 C. M. & RB. 
614; Bennison v. Cartwright, 5 B. & 8.1; 33 L. J. Q. B. 137. 


Plea of a private Right of Way by non-existing Grant (6). 


That at the time of the alleged trespass he was seised in fee 
of a close called ; and long betore the alleged trespass 





—e 
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cannot be proved continuously and without interruption or be brought 
down to the comimencemment of the suit, as required for the periods fixed 
by the Prescription Act. (See Parker v. Mitchell, 11 A. & EB. 788; Lowe 
v. Carpenter, 6 Ex. 825; Cnley v. Gardiner, 4M. & W. 496.) It may be 
advisable to plead a prescription at common law as well as a prescription 
under the statute, in cases where there is any risk of the latter failing in 
proof from the above causes. 

(a) As to the proof of qualified rights of way, see Cowling v. Higginson, 
4M. & W. 245; Dare v. Heathcote, 25 L. J. Ex. 215; Morant v. Cham- 
berlain, 6H. & N. 541; 30 L. J. Ex. 299. Any use of the way bevond 
what is justified by the right is a trespass. (Colchester v. Roberts, 4 M. & 
W. 769; Henning v. Burnet, 8 Ex. 187; Skuld v. Glenister, 16C.B. N.S. 
81; 33 L. J.C. P. 185; Williams v. James, L. R. 2 C. P. 577; 361. 5.0. 
P. 256.) A right of way to a piece of land is primd facie restricted to the 
purposes necessary for the ordinary and reasonable use of such lund. 
(Williams v. James, supra ; see Ackroyd v. Smith, 10 C. B. 164.) 

If the plea states the right too largely and it is capable of being distri- 
buted, the verdict may be found partly for the plaintiff and partly for the 
defendant. (Knight v. Woore, 3 Bing. N. C.3; Highamv. Rahett, 5 Bing. 
N. C. 622; and see C. L. P. Act, 1852, 8.75; ante, p. 438.) A count stating 
a right of way too largely cannot be distributed like a plea (Brunton v. 
Hall, 1 Q. B. 792) ; but the variance might be amended. 

The plaintiff may show under a replication taking issue, without a new 
assignment, that the right of way claimed by the defendant is not so exten- 
sive as alleged, and that the use in respect of which the action was brought 
was not one to which his right extended. (Cowling v. Higginson, supra.) 
But if the plaintiff rélies upon uses of the way beyond those claimed and 
justified by the plea, or for trespasses extra viam, he must new assign. 
(See ante, p. 757; post, p. 816.) Itis sufficient for the defendant to prove 
his right over that part of the land described in the declaration upon which 
the trespasses were committed. (Bassett v. Mitchell, 2 B. & Ad. 103; 
Lapley v. Wainwright, 5 B. & Ad. 395.) 

(6) The plea of a right of way, or of a right to any other easement, by 
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by a deed made between [J. X.] the then owner of the said close 
now of the plaintiff, and which said owner [or J. K.] was then seised 
thereof in fee, and [Z. M.] the then owner of the said close called 
, who was then seised thereof in fee, and whose estate therein 
the defendant had at the time of the alleged trespass, (but which 
deed has been lost or destroyed by accident,) the said then owner of 
the said close now of the plaintiff [or the said J. K.] granted to the 
said then owner of the said close called [or the said Z. M.], 
and to his heirs and assigns a way on foot and with cattle and car- 
riages from a public highway over the said close now of the plaintiff 
to the said close called and from the said close called over 
the said close now of the plaintiff to the said public highway at all 
times of the year, for the more convenient occupation of the said 
close called , by virtue of which said grant the defendant at the 
time of the alleged trespass was entitled to such way as aforesaid ; 
and the alleged trespass was a use by the defendant of the said way. 
[If the defendant is a tenant the plea must be modified accordingly, 
as in the form ante, p. 810. | 

Like pleas: Read v. Brookman, 3 T. R.151; Campbell v. Wil- 
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non-existing grant may sometimes be supported by evidence which would 
fai] to support a prescriptive right of way under the Prescription Act, as 
where there has been an interruption of enjoyment within the period pre- 
scribed by the statute, or where the enjoyment cannot be brought down to 
the commencement of the suit. (See Parker v. Mitchell, 11 A. & EK. 788; 
Onley v. Gardiner, 4M. & W. 496; Lowe v. Carpenter, 6 Ex. 825.) It 
may also sometimes be supperted by evidence which would fail to support 
a plea of prescription at common law, by reason of the right being shown to 
have commenced within the period of legalmemory. Hence it is frequently 
advisable to pleud together in the same case pleas of prescription by the 
statute, of prescription at common Jaw, and of a non-existing grant. 

The jury are at liberty to presume the grant alleged from acts of owner- 
ship for twenty years and upwards consistent with the grant alleged in the 
plea. (1 Wms. Saund. 3236,;°2 1b. 175a@; Bright v. Walker, 1 C. M. 
& R. 211, 217; Campbell v. Welson, 3 Kast, 294; Livett v. Wilson, 3 Bing. 
115.) So that where on the trial of an issue upon this plea the judge 
directed the jury that if they thought that the defendant. had exercised the 
right of way uninterruptedly for more than twenty years, by virtue of a 
deed, they would find a verdict for the defendant, if they thought there 
had been no way granted by deed they would find for the plaintiff, the 
direction was held to be correct. (Livett v. Wilson, supra ; sce Campbell v. 
Wilson, supra; and sec as to the doctrine of lost grants per Cockburn, C.J. 
Bryant v. Foot, 36 L. J. Q. B. 65, 77; L. R. 2 Q. B. 161, 181.) 

Before the C. L. P. Act, 1852, the particularity required in pleading 
made it necessary that the plea of lost grant should specily the particulars 
of the supposed deed as to the date and the names of the parties (see Hendy 
v. Stephenson, 10 East, 55), and the evidence must have been consistent 
with the particulars stuted in the plea. (Bleweti v. Tregonning, 3 A. & E. 
554, 583, 585.) At the present day the plea would seem to be good (in sub- 
stance) without mentioning particular names; and as this form of justifica- 
tion is avowedly presumptive only, it may be contended that ifajury are 
disposed to presume at all in favour of such a grant, they may more pro- 
perly and more probably do so on a general statement that some former 
owner of the servient tenement granted the casement to some former owner 
of the dominant tenement than on a limited allegation that such a grant 
was made by a particular named grantor to a particular named grantee. 
The practice at judges’ chambers, however, differs as to the form in which 
the plea is allowed to be pleaded. 
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son, 3 East, 294; Livett v. Wilson, 3 Bing. 115; Blewett v. Tregon- 
ning, 3 A. & E. 554. 

A like plea by a tenant: Bailey v. Stevens, 12 C. B. N. 8.91; 
31 L. J. C. P. 226. 


Pleas of a right of way by express grant: Senhouse v. Christian, 
1 T. R. 561; Campbell v. Wilson, 3 East, 294; Plant v. James, 5 
B. & Ad. 791; Ackroyd v. Smith, 10 C. B. 164; Tatton v. Ham- 
mersley, 3 Ex. 279; Henning v. Burnet, 8 Ex. 187. 

Plea of a devise by will of tenements with a right of way: Pear- 
son v. Spencer, 1 B. & 8S. 571. 

Plea of a right of way under an award of enclosure commissioners: 
Logan v. Burton, 5 B. & C. 513. 





Plea of a private Right of Way of Necessity (a). 

That at the time of the alleged trespass he was seised in fee of a 
close called ——, next adjoining to the said close of the plaintiff; 
and J. K., whose estate in the said close called the defendant 
then had, was at the time of the making of the conveyance herein- 
after mentioned seised in fee as well of the said close of the plaintiff 
as of the said close called , and the said J. A. being so seised 
of the said closes respectively, before the alleged trespass granted 
the said close of the plaintiff to Z. WZ. and his heirs and assigns ; 
and at the time of the said grant the said J. A. had not, nor had he 
at any time afterwards, nor had the defendant, or any other person 
having the estate of the said J. K. in the said close called , at 
any time any way to or from the said close called otherwise 
than from or to a public highway over the said close of the plaintiff; 
and by reason thereof the said J. A. and all other persons having 
the estate of the said J. X. in the said close ralled: and the 
defendant so having the estate of the said J. K. therein as aforesaid, 
from and after the time of the said grant necessarily had and of 
right ought to have had a way on foot and with horses and carriages 
from the said public highway over the said close of the plaintiff to 
the said close called , and from the said close called over 
the said close of the plaintiff to the said public highway at all times 
of the year, for the necessary use and occupation of the said close 























(2) A right of way of necessity is an incident to a grant of land, where 
there is no access to the land granted except over remaining land of the 
grantor ; also where there is no access to remaining land of the grantor 
except over the land granted. (1 Wma. Saund. 323 (6); Howton v. Frear- 
son, 8 T. R. 50; Pinnington v. Galland, 9 Ex.1.) Mere necessity, apart 
from the relation of grantor and grantee does not give any right of way 
over the land of another (Bullard v. Harrison, 4 M. & 8. 387; and see 
Proctor v. Hodgson, 10 Ex. 824); and the plea of a right of way of ne- 
cessity must show how it arises by way of grant. (/d.) The right of way 
continues only so long as the necessity lasts, and is extinguished by the 
grantor or grantee obtfining access to the land by other ways (Holmes v. 
Goring, 2 Bing. 76); hence the plea must show a necessity, by reason of no 
other way, at the time of the trespass. (Zb.; Proctor v. Hodgson, 10 Ex. 
824.) It seems that the way of necessity is the way most convenient for 
the purpose. (See Morris v. Edgington, 3 Taunt. 24.) A right of way may 
be also implied, by reason of necessity, upon the devise of lands in several 
parcels. (Pearson v. Spencer, 1B. & 8.571; 3 Ib. 761.) 
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called ———, the same way being the nearest and most convenient 
way over the said close of the plaintiff to the said close called : 
and the alleged trespass was a use by the defendant of the said way. 
Like pleas: Howton v. Frearson, 8 T. R. 50; Buckby v. Coles, 5 
Taunt. 311; Holmes v. Goring, 2 Bing. 76. 
Plea of a right of way of necessity created by devise of the tene- 
ments to separate devisees, there being no way to the one except over 


the other: Pearson v. Spencer, 1 B. & S. 571; 3 Ib. 761. 





Plea of a right of way across a railway between lands of the de- 
JSendant severed by the foune under the Company's Act: Grand 
Junction Ry. Co. v. White, 8 M. & W. 214. . 


Replication to a Plea, under the 2 & 3 Will. IV, c. 71, s. 5, of a 
private Right of Way, traversing the Defendant's Possession of 
the Land. 


That the defendant was not possessed of the said land as alleged. 


Replication to a like Plea traversing the Right of Way. (C. L. P. 
Act, 1852, Sched. B. 54 (a).) 


That the occupiers of the said land did not for twenty [or forty 
as the case may be] years before this suit enjoy as of right and with- 
out interruption the alleged way. 


(a) The defendant’s possession of the land, or the right of way appur- 
tenant thereto, may be traversed separately as in the above replications, 
when it is wished to admit either. <A replication taking issue under the 
C. L. P. Act, 1852, s. 79, may be used; it will deny both the plaintiff's 
possession of the land and the right of way, but not that the acts were done 
in exercise of the right. If this last proposition is disputed, it must be 
pointed out by a new assignment. (Ante, p. 757; Glover v. Divon, 9 Ex. 
158; astern Co. Ry. Co.v. Dorling, 5 C. B. N. 8.821; 28 L. J.C. P. 202.) 

Under the issue raised by a traverse of the right the plaintiff may prove 
applications by the defendant during the prescribed period for leave to use 
the way, leave and licence during a portion of the period being an interrup- 
tion. (Monmouth Canal Co. v. Harford, 1 C. M. & R. 614; Beasley v. 
Clarke, 2 Bing. N. C. 705.) So unity of possession during part of the pe- 
riod (Onley v. Gardiner, 4 M. & W. 496; England v. Wall, 10M. & W. 
699; Clayton v. Corby, 2 Q.B.813; Winship v. Hudspeth, 10 Ex. 5; see 
Daniel v. Anderson, 31 L. J. C. 610) ; or any matter inconsistent with the 
simple fact of enjoyment as of right as an easement (Bright v. Walker, 1 
C. M.& R. 211, 219; Tickle v. Brown, 4 A. & E. 369, 383), may be proved 
under this issue, and need not be specially replied. (76.) Any matter not 
inconsistent with the simple fact of enjoyment without interruption and as 
of right must be specially replied, as leave and licence during the whole 
period of twenty years. (Tickle v. Brown, 4 A. & EH. 369, 383; and see 
Kinloch v. Nevile, 6 M. & W. 795.) The exceptions mentioned in the Pre- 
scription Act (2 & 3 Will. IV, c. 71, 8s. 5, 7,8; see ante, p. 286), during 
which the time is not computed, must be specially replied ; as a tenancy for 
life. (Pye v. Mumford, 11 Q. B. 666; and see “ Common,” ante, p. 714.) 
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Replication that the way was enjoyed during the whole period 
alleged by the leave and licence of the plaintiff: Colchester v. Roberts, 
4M. & W. 769; Bennison v. Cartwright, 5 B. & 8.1; 33 L. J. Q. B. 
137. 

Replication that the way claimed was enjoyed under a local Act 
until within twenty years, when a new Act passed extinguishing that 
way and setting out a new one: Kinloch v. Nevile, 6 M. & W. 795. 


Replication, to a plea of twenty or thirty years’ prescription, that 
a term for life was subsisting during the period of prescription (2 & 
2 Will. IV, ¢. 76, 8.7): Clayton v. Corby, 2 Q. B. 813; see Bright 
v. Walker, 1 C. M. & R. 211; Pye v. Mumford, 11 Q. B. 666. 

Replication, to a plea of forty years’ prescription, of a term for 
life or years, and that the plaintiff was the reversioner expectant 
upon it, and resisted the claim within three years after the determi- 
natton of such term (2 & 3 Will. IV, c. 76, 8. 8): see Wright v. Wil- 
liams, 1M. & W. 77; and see Bright v. Walker, supra. [This re- 
plication only applies to easements within the second section of the 
statute. The preceding form applies to prescriptive rights within the 
JSirst and second sections. | 


New assignment to pleas of right of way: ante, p. 757. 

Plea to new assignment extra viam, that the way was impassable 
through the plaintiff's default in repairing, wherefore the defendant 
went extra viam as near the way as he could (a): see Henn’s case, Sir 
W. Jones, 296; Absor v. French, 2 Show. 28; Taylor v. Whitehead, 
2 Doug. 744. 

New assignment of trespasses for other purposes and on other oc- 
eastons than those justified by the right of way : Henning v. Burnet, 
8 Ex. 187; 22 L. J. Ex. 79; Williams v. James, L. R. 2 C. P. 577 ; 
36 L. J. C. P. 256; see ante, p. 757. 


Plea of ua publie Right of Way. 


That at the time of the alleged trespass there was and of right 
ought to have been a common and public highway over the said land 
of the plaintiff for all persons to go and return on foot and with 
horses, cattle, and carriages, at all times of the year at their free will 
and pleasure ; and the alleged trespass was a use by the defendant of 
the said highway. 

Like pleas: Rouse v. Bardie, 1 H. Bl. 351; Petrie v. Nuttall, 
11 Ex. 569; Pipe v. Fulcher, 1 KE. & E.111; 28 L. J. Q. B. 12. 


(a) A person entitled to the use of a private way over the land of another 
has no right to deviate from it in consequence of its being impassable, unless 
it was the duty of the owner of the land to repair the way and it has be- 
come impassable through his default in not repairing. The grantor of the 
way or owner of the servient tenement is not bound to repair it by the 
common law. (Taylor v. Whitehead, 2 Doug. 744; Bullard vy. Harrison, 
4M.&S. 387.) Itseems that if a public way is impassable, a person using 
it has a right to deviate extra viam. (Jb. ; Gale on Easements, 4th ed. 491.) 
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Piea ofa Public Highway justifying the Removal of Obstructions. 


That at the time of the alleged trespasses there was and of right 
ought to have been a common and public highway over the said 
land of the plaintiff for all persons to go and return, on foot and 
with horses, cattle, and carriages, at all times of the year, at their 
free will and pleasure; and the defendant, having occasion to 
use the said way, then entered into and upon the said land of the 
pane and along the said highway, then using the same as he 
awfully might for the cause aforesaid ; and because the said [wall] 
had been erected, and then was wrongfully in and across the said 
highway, obstructing the same and preventing the convenient use 
thereof, the defendant necessarily pulled down and destroyed the 
said [wall] for the purpose of using the said highway, doing no 
unnecessary damage in that behalf, which are the alleged trespasses. 
Like pleas: Webber v. Sparkes, 10 M. & W. 485; EHiwood v. 
Bullock, 6 Q. B. 383; Bracegirdlev. Peacock, 8 Q. B. 174; Dawes 
v. Hawkins, 8 C.B. N.S. 848; 29 L. J.C. P. 343; Morant v. 
Chamberlain, 6H. & N. 540; 30 L. J. Ex. 299. [As to when to re- 
ply and when to new assign to this plea, see ante, pp. 757, 812. ] 


Plea justifying the removal of obstructions from a public highway 
under the authority of the Metropolis Local Management Act: Le 
Neve v. Vestry of Mile End, 8 HK. & B. 1054; 27 L. J. Q. B. 208. 

A like plea of justification under the authority of a local Board of 
Health: Morantv. Chamberlain, 6 H. & N. 540; 30 L. J. Ex. 299. 


Replication of a right by custom to erect booths on the highway at 
a fair: Elwood v. Bullock, 6 Q. B. 383. 

Replication of a prescriptive right to place goods upon the public 
way: Morant v. Chamberlain, supra. 


Plea of a public right of way along a navigable river, justifying 
the destruction of a weir fired in the channel: Williams v. Wilcox, 
8A. & EK. 314. 

A like plea justifying trespasses on a landing stage of the plain- 
tiff: Eastern Counties Ry. Co. v. Dorling, 5 C. B. N.S. 821; 28 
L. J. C. P. 202. 


WITNEsS. 





General Issue (a). 
Not Guilty,” ante, p. 697. 


(a) The plea of not guilty does not deny that the evidence of the defen- 
dant was material in the former action, or that the plaintiff had a good 
cause of action therein, when the latter allegation, which is involved in the 
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Plea that the Testimony of the Defendant was not material. 


That the appearance and testimony of the defendant were not, 
nor was either of them, necessary or material on behalf of the 
plaintiff on the trial of the said issues or any of them, as alleged. 


Plea that a reasonable sum was not paid or tendered to the de- 
Jendant for his erpenses as a witness: see Betteley v. M‘Leod, 3 
Bing. N. C. 405. 


former, is expressly stated. (Needham v. Fraser, 1 C. B. 815; and see 
Mullett v. Hunt, 1 C. & M. 752, 764.) Where the declaration showed that 
several issues had been joined in the former action, and charged that the 
plaintiff had incurred costs by reason of the defendant not obeying a sub- 
poena, a plea traversing that the plaintiff had a good cause of action was 
held bad, because the plaintiff might, notwithstanding, have sustained 
damage in respect of the costs of some of the issues on which he might have 
succeeded by the testimony of the defendant. (Couling v. Core, 6 C. B. 
703; and see ‘“ Witness,” ante, p. 431.) 
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CHAPTER VII. 


DEMURRER (a). 


(a) Demurrer.]—Demurrer is the formal mode in pleading of disputing 
the sufficiency in law of the pleading of the other side. 

Before the C. L. P. Act, 1852, demurrers were of two kinds, general and 
special. Upon general demurrer no objection could be taken to mere de- 
fects of form in the pleading demurred to, for it was enacted by the statutes 
27 Eliz. c. 5, and 4 Anne, c. 16, that where any demurrer should be joined 
the judges should give judgment according as the very right of the cause and 
matter in law should appear unto them, without regarding any imperfec- 
tion, omission, defect, or want of form, except those only which the party 
demurring should specially and particularly set down and express, together 
with his demurrer, as causes of the same. When the grounds of objection 
were specially and particularly set down and expressed, the demurrer was 
called a special demurrer ; when not, it was called a general demurrer. 

By the C. L. P. Act, 1852, s. 50, it is enacted that “either party may ob- 
ject to the pleading of the opposite party on the ground that such pleading 
does not set forth sufficient ground of action, defence, or reply, as the case 
may be; and where issue is joined on such demurrer, the Court shall pro- 
ceed and give judginent according as the very right of the cause and matter 
in law shall appear unto them, without regarding any imperfection, omis- 
sion, defect in or lack of form; and no judgment shall be arrested, stayed, 
or reversed for any such imperfection, omission, defect in or lack of form.” 

By s. 51, ‘no pleading shall be deemed insuilicient for any defect which 
could heretofore only be objected to by special demurrer.” 

By s. 52, “if any pleading be so framed as to prejudice, embarrass, or 
delay the fair trial of the action, the opposite party may apply to the Court 
or a judge to strike out or amend such pleading, and the Court or any judge 
shall make such order respecting the same, and also respecting the costs of 
the application, as such Court or judge shall see fit.” 

There is now therefore but one kind of demurrer, and this is admissible 
only when the pleading of the opposite party is bad in substance. Objec- 
tions which could formerly be taken by way of special demurrer, as objec- 
tions on the ground of argumentativeness, want of particularity, repugnance, 
duplicity, etc... when not amounting also to matter of substance, are no 
longer grounds of demurrer, and are to be remedied, if necessary, by the 
summary metinod provided by the s. 52 and by the general summary juris- 
diction of the Court. Duplicity in pleas or subsequent pleadings, pleaded 
withcut leave of the Court or a judge, may sometimes amount to a violation 
of the s. 81 of the Act, (see anfe, p. 441,) and entitle the other party to 
sign judgment. 

A departure in pleading is matter of substance, and ground of general de- 
murrer. (Bartlett v. Wells, 1 B. & S. 836; 31 L.J.Q. B.57; Brine v. Great 
Western Ry. Co., 2 B. & 8.402 ; 31L.J.Q. B. 101; Thames lronworks and 
Shipbuilding Co. v. Royal Mail Steam Packet Co., 13 C. B. N. 8. 358; 31 
L. J. C. P. 169.) 

By the C. L. P. Act. 1852, s. 89, it is provided that “the form of a de- 
murrer shall be as follows or to the like effect : 


“The defendant by his attorney [or in person, etc. or plaintiff] says 
that the declaration [or plea, eta) is bad in substance.” 
. 2N2 
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And in the margin thereof some substantial matter of law intended to be 
argued shzll be stated ; andif any demurrer shall be delivered without such 
statement, or with a frivolous statement, it may beset aside by the Court or 
a judge, and leave nay be given to sign judgment as for want of a plea ; and 
the form of a joinder in demurrer shall be as follows, or to the like effect :— 


“ The plaintiff [or defendant] says that the declaration [or plea, etc. ] 
is good in eubstance.” 

A demurrer is within the s. 54 of the C. L. P. Act, 1852, which requires 
that ‘every pleading shall be entitled of the proper Court, and of the day 
of the month and the year when the same was pleaded, and shall bear no 
other time or date.” (See ante, p. 433.) 

The effect of a demurrer is, that the party demurring thereby confesses on 
the record that for the purposes of the demurrer all the matters of fact 
pleaded are to be taken to be true (1 Wms. Saund. 337, n. 3) ; but denies 
that they are sufficient in their legal effect to constitute the right or defence 
which is maintained by the other side. An issue in law is thus raised which 
is decided by the Court after argument. 

The Court upon the argument of a demurrer (except in the case of a 
demurrer to a plea in abatement) will look over the whole record, and con- 
sider as well the previous pleadings as the particular pleading demurred to, 
and give judgment for the party who on the whole appears to be entitled to 
it. (Steph. Pl. 7th ed. 141.) But a plaintiff is not entitled to recover in 
respect of a cause of action which is not stated in his declaration and is 
clisclosed only in the defendant's plea. (Marsh v. Bulteel, 5 B. & Ald. 507.) 

When a pleading is clearly bad in substance, it is generally advisable to 
demur to it, as the judgment upon the demurrer (except a judgment for the 
plaintiff on a demurrer to a plea in abatement) will be final, and determine 
the cause, or the part of it to which the demurrer relates, in the simplest 
and cheapest manner; and the demurrer will prevent the possibility of the 
defect being aided by pleading over or by verdict. As to the effect of a 
verdict in curing defects in pleading, see 1 Wms. Saund. 228; Lord Dela- 
mere v. The Queen, 36 L. J. Q.B.313; L. R. 2 H. L. 419. 

But although a party may elect not to demur to a defective pleading, he 
may be able to object to it at a later stage, either upon a subsequent demurrer, 
or by motion in arrest of judgment, or for judgment. non obstante veredicto, 
or by error. There is, however, a disadvantage in taking the objection by a 
motion in arrest of judgment, or for judgment non obstante veredicto, by 
reason of the enactments of the C. L. P. Act, 1852, with respect to such 
motions. For by that statute, s. 143, upon any such motion the party whose 
pleading is alleged to be defective may, by leave of the Court, suggest any 
omitted facts or other matter which, if true, would remedy the defect ; and 
such suggestion may be pleaded to, and the issues thereon tried as in an or- 
dinary action. By s. 144, the judgment is made to follow the result of the 
suggestion, as if it had been originally stated in the pleading, and the costs 
of the issues are given to the successful party. And by s. 145, the party 
against whom judgment is given is entitled to the costs of any issues in fact 
arising out of the defective pleading on which he has succeeded. These 
provisions, it will be observed, do not extend to cases where error is brought. 
As tothe practice under these sections, see Day’s C. L. P. Acts, 3rd ed. 124, 

it may frequently happen that a party who is in a position to demur to 
the preceding pleading may be able to strengthen his own case by adding 
some fact which does not yet appear on the record; in such case the most 
advisable course is to abstain from demurring, and to plead the additional 
fact or facts as if by way of answer to the preceding pleading, and then the 
other party will be compelled to demur (assuming the new facts to be true), 
and will thereby admit the new facts ; and the party pleading will thus gain 
the advantage of objecting upon the argument to the original defective 
pleading with the benefit of the added facts. 
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Where a pleading states a deed or an agreement or other written docu- 
ment according to its supposed legal effect, and the opposite party admits 
the instrument in fact but disputes the construction put upon it?it is often 
convenient for the latter to set out the writing verbatim in his pleading in 
order that the party relying on the document may be compelled to demur, 
and so raise the question as to the legal construction upon the demurrer. (See 
C. L. P. Act, 1852, s. 56; ante, p. 438 ; Sim v. Ldmands, 15 C. B. 240; and 
see ante, p. 467.) 

It is often practicable and advisable to raise the real question in the case 
by means of a demurrer, in the manner above described, which has the ad- 
vantage of a special case without the necessity of the mutual agreement 
of the parties. When it is intended to adopt this course, care must be 
taken not to insert any allegation in the pleading which can be successfully 
traversed. 


Pleading and Demurring tothe same Pleading. |—At common law a party 
had the alternative cither to plead or to demur to the pleading of his oppo- 
nent, but was not at liberty both to plead and demur to the same pleading. 
(Bayley v. Baker, 1 Dow). N. 8. 891.) It was thought expedient to allow 
this liberty, subject to the leave of the Court or a judge. Accordingly it 
was enacted by the C. L. P. Act, 1862, s. 80, that “either party may, by 
leave of the Court or a judge, plead and demur to the same pleading at the 
same time, upon an affidavit by such party or his attorney, if required by 
the Court or a judge, to the effect that he is advised and believes that he has 
just ground to traverse the several matters proposed to be traversed by him, 
and that the several matters sought to be pleaded by way of confession and 
avoidance are respectively true in substance and in fact, and that he is 
further advised and believes that the objections raised by such demurrer 
are good and valid objections in Jaw; and that it shall be in the discretion 
of the Court or a judge to direct which issue shall be first disposed of.” 

By r. 62, H. 'T. 1853, “ Where issues in law and fact are raised, the costs 
of the several issues, both in law and fact, will follow the finding or judg- 
ment, and if the party entitled to the general costs of the cause obtain a 
verdict on any material issue, he will also be entitled to the general costs 
of the trial; but if no material issue in fact be found for the party other- 
wise entitled to the general costs of the cause, the costs of the trial shall be 
allowed to the opposite party.” 

It is discretionary in the Court or a judge to allow a party to plead and 
demur together, although an affidavit is made as required by the above sec- 
tion. (Thompson v. Knowles, 24 L. J. Ex. 43.) Where the defendant ob- 
tained leave to traverse and demur to the surrejoinder, and judgment was 
given against him on the demurrer on the ground that his plea was bad, 
the Court refused to rescind the order as to the traverse, because the defen- 
dant: was entitled to a writ of error onthe plea. (Sheehy v. The Professional 
Life Ass. Co., 13 C. B. 801.) After judgment on the demurrer the Court 
hias no power to postpone the trix] of the issue in fact until the issue in 
law has been finally disposed of ina court of error. (Lumley v. Gye, 2 E. & 
B. 216.) The affidavit mentioned in s. 80 (supra) is seldom required. 

If issues in fact are raised, it is not advisable for a plaintiff to demur, 
where he can with safety avoid it, as he would thereby delay the final judg- 
ment and the recovery of his demand. Where there is a demurrer, either 
party may set it down for argument; so that although the plaintiff only 
(unless the Court or a judge interferes, or the plaintiff is in default) has the 
control of the issues in fact (see Crucknell v. Trueman, 9 M. & W. 684), 
the defendant may be able, where it is in his interest to do so, to get the 
demurrer tried first. In determining which issues should be tried first, it 
must be borne in mind that no amendment of a defective pleading is allowed 
on the demurrer after the trial of the issues of fact. (Crucknell v. Trueman, 
supra.) Before the C. L. P. Act, 1852, it was the interest of both parties 


820 Demurrer. 


And in the margin thereof some substantial matter of law intended to be 
argued shrll be stated; andif any demurrer shall be delivered without such 
stutement, or with a frivolous statement, it muy beset aside by the Court or 
a judge, and leave may be given to sign judgment as for want of a plea; and 
the form of a joinder in demurrer sliall be as follows, or to the like effect :-— 


“ The plaintiff (or defendant] says that the declaration [07 plea, etc. | 
is good in substance.” 

A demurrer is within the s. 54 of the C. L. P. Act, 1852, which requires 
that “ every pleading shall be entitled of the proper Court, and of the day 
of the month and the year when tle same was pleaded, and shall bear no 
other time or date.” (See ante, p. 433.) 

The effect of a demurrer is, that the party demurring thereby confesses on 
the record that for the purposes of the demurrer all the matters of fact 
pleacled are to be taken to be true (1 Wms. Saund. 337, n. 3); but denies 
that they are sufficient in their legal effect to constitute the right or defence 
which is maintained by the other side. An issuein law is thus raised which 
is decided by the Court after argument. 

The Court upon the argument of a demurrer (except in the case of a 
demurrer to a plea in abatement) will look over the whole record, and con- 
sider as well the previous pleadings as the particular pleading demurred to, 
and give judgment for the party who on the whole appears to be entitled to 
it. (Steph. Pl. 7th ed. 141.) But a plaintiff is not entitled to recover in 
respect of a cause of action which is not stated in his declaration and is 
disclosed only in the defendant’s plea. (Marsh v. Bulteel, 5 B. & Ald. 507.) 

When a pleading is clearly bad in substance, it is generally advisable to 
demur to it, as the judgment upon the demurrer (except a judgment for the 
plaintiff on a demurrer to a plea in abatement) will be final, and determine 
the cause, or the part of it to which the demurrer relates, in the simplest 
and cheapest manner ; and the demurrer will prevent the possibility of the 
defect being aided by pleading over or by verdict. As to the effect of a 
verdict in curing defects in pleading, see 1 Wms. Saund. 228; Lord Dela- 
mere v. The Queen, 36 L. J. Q.B.313; L. R. 2 H. L. 419. 

But although a party may elect not to demur to a defective pleading, he 
may be able to object to it at a later stage, cither upon a subsequent demurrer, 
or by motion in arrest of judgment, or for judgment non obstante veredicto, 
or by error. There is, however, a disadvantage in taking the objection by a 
motion in arrest of judgment, or for judgment zon obstante veredicto, by 
reason of the enactments of the C. L. P. Act, 1852, with respect to such 
motions. For by that statute, s. 143, upon any such motion the party whose 
pleading is alleged to be defective may, by leave of the Court, suggest any 
omitted facts or other matter which, if true, would remedy the defect; and 
such suggestion may be pleaded to, and the issues thereon tried as in an or- 
dinary action. By s. 144, the judgment is made to follow the result of the 
suggestion, as if it had been originally stated in the pleading, and the costs 
of the issues are given to the successful party. And by s. 145, the party 
against whom judgment is given is entitled to the costs of any issues in fact 
arising out of the defective pleading on which he has succeeded. These 
provisions, it will be observed, do not extend to cases where error is brought. 
As tothe practice under these sections, sce Day’s C. Ll. P. Acts, 3rd ed. 124. 

It may frequently happen that a party who is in a position to demur to 
the preceding pleading may be able to strengthen his own case by adding 
some fact which does not yet appear on the record; in such case the most 
advisable course is to abstain from demurring, and to plead the additional 
fact or fucts as if by way of answer to the preceding pleading, and then the 
other party will be compelled to demur (assuming the new facts to be true), 
and will thercby admit the new facts ; and the party pleading will thus gain 
the advantage of objecting upon the argument to the original defective 
pleading with the benefit of the added facts. 
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Where a pleading states a deed or an agreement or other written docu- 
ment according to its supposed legal effect, and the opposite party admits 
the instrument in fact but disputes the construction put upon it?it is often 
convenient for the latter to set out the writing verbatim in his pleading in 
order that the party relying on the document may be compelled to demur, 
and so raise the question as to the legal construction upon the demurrer. (See 
C. L. P. Act, 1852, s. 56; ante, p. 438 ; Sim v. kdmands, 15 C. B. 240; and 
see ante, p. 467.) 

It is often practicable and advisable to raise the real question in the case 
by means of a demurrer, in the manner above described, which has the ad- 
vantage of a special case without the necessity of the mutual agreement 
of the parties. When it is intended to adopt this course, care must be 
taken not to insert any allegation in the pleading which can be successfully 
traversed. 


Pleading and Demurring to the same Pleading.|—At common law a party 
had the alternative cither to plead or to demur to the pleading of his oppo- 
nent, but was not at liberty both to plead aud demur to the same pleading. 
(Bayley v. Baker, 1 Dowl. N. 8. 891.) It wasthought expedient to allow 
this liberty, subject to the leave of the Court or a judge. Accordingly it 
was enacted by the C. L. P. Act, 1862, s. 80, that ‘either party may, by 
leave of the Court or a judge, plead and demur to the same pleading at the 
same time, upon an aflidavit by such party or his attorney, if required by 
the Court or a judge, to the effect that he is advised and believes that he has 
just ground to traverse the several matters proposed to be traversed by him, 
and that the several matters sought to be pleaded by way of confession and 
avoidance are respectively true in substance and in fact, and that he is 
further advised and believes that the objections raised by such demurrer 
are good and valid objections in law; ancl that it shall be in the discretion 
of the Court or a judge to direct which issue shall be first disposed of.” 

By r. 62, UW. T. 1853, “ Where iasues in law and fact are raised, the costs 
of the several issues, both in law and fact, will follow the findimg or judg- 
ment, and if the party entitled to the general costs of the cause obtain a 
verdict on any material issue,he will also be entitled to the general costs 
of the trial; but if no material issue in fact be found for the party other- 
wise entitled to the general costs of the cause, the costs of the trial shail be 
allowed to the opposite party.”’ 

It is discretionary in the Court or a judge to allow a party to plead and 
demur together, although an affidavit is made as required by the above sec- 
tion. (Lhompson v. Knowles, 24 L. J. Ex. 43.) Where the defendant ob- 
tained leave to traverse and demur to the surrejoinder, and judgment was 
given against him on the demurrer on the ground that his plea was bad, 
the Court refused to rescind the order us to the traverse, because the deten- 
dant was entitled to a writ of error onthe plea. (Sheehy v. The Professional 
Life Ass. Co. 13 C. B. 801.) After judgment on the demurrer the Court 
has no power to postpone the trix] of the issue in fact until the issue in 
law has been finally disposed of in a court of error. (Lumley v. Gye,2 E. & 
B. 216.) The aflidavit mentioned in s. 80 (supra) is seldom required. 

If issues in fact are raised, it is not advisable for a plaintiff to demur, 
where he can with safety avoid it, as he would thereby delay the final judg- 
ment and the recovery of his demand. Where there is a demurrer, either 
party may set it down for argument; so that although the plaintiff only 
(unless the Court or a judge interferes, or the plaintiff is in default) has the 
control of the issues in fact (see Crucknell v. Trueman, 9 M. & W. 684), 
the defendant may be able, where it is in his interest to do so, to get the 
demurrer tried first. In determining which issues should be tried first, it 
must be borne in mind that no amendment of a defective pleading is allowed 
on the demurrer after the trial of the issues of fact. (Crucknell v. Trueman, 
supra.) Before the C. L. P. Act, 1852, it was the interest of both parties 
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Demurrer to a Declaration. (C. L. P. Act, 1852, 8. 89.) 
In the Queen’s Bench [or Common Pleas or Exchequer of Pleas]. 











The day of , A.D. ; 
F. The defendant, by G. 7. his attorney [or in person, 
ats. a if there is a plea preceding the demurrer the defen- 
B. dant] says that the declaration is bad in substance. 


A matter 
of law intended to be argued is [state a substantial ground of de- 
murrer (a) }. 


to argue the demurrer first in so far as one might obtain leave to amend 
the pleading demurred to, and the other might obtain leave to withdraw 
his demurrer and plead ; but since that Act, as the party demurring gene- 
rally pleads also, he cannot in any event improve his position ; and it is his 
interest to try the issues in fact first, so as to preclude his opponent from 
amending his pleading upon the argument of the demurrer. 


Cross Demurrers.|—Cross demurrers are where each party demurs to 
some pleading of his adversary. In arguing cross demurrers the practice in 
the Courts of Queen’s Bench and Common Pleas is for the plaintilf to 
begin ; but in the Court of Exchequer the party demurring first is held 
entitled to begin. (Halhead v. Young, 6 E. & B. 312; 25 L. J. Q. B. 290, 
Hill v. Cowdery, 1 H. & N. 360; 25 L. J. Ex. 285; Churchward v. The 
Queen, L. R. 1 Q. B. 173, 184; Redway v. Sweeting, Li. R. 2 Kx. 400; 36 
L. J. Ex. 185; Hagle v. Charing Cross Ry. Co., L. R. 2. C. P. 638, 640; 
36 L. J.C. P. 297.) The party beginning has the right to reply. 


(a) Marginal Note.|—Thie statement in the margin required by the C. L- 
P. Act, 1852, 8. 89, of the substantial matter of law intended to be argued, 
must be something more particular than a mere repetition of the demurrer ; 
thus under the former rule of Court to the sume effect the marginal statement 
“that the matters disclosed by the plea contained no justification,’ was 
held insufficient. (Ross v. Robeson, 3 Dowl. 779.) The statement of one 
point is cnough. (Z4.) Where several demurrers were pleaded to several 
pleas on the sume grounds, it was held sufficicnt to make the statement in 
full in the marginal note to the first demurrer, and to refer to it in the others. 
(Braham v. Watkins, 16 M. & W. 77.) A statement of the matter to be 
argued will not be deemed frivolous if the point raised by it be arguable, 
because the effect of setting aside a demurrer is to deprive the party of his 
writ of error ; but if it be obviously frivolous, or be pleaded in direct oppo- 
sition to some decided case, or amount to saying nothing, the demurrer 
would be set aside and judgment allowed as for want of a plea. (Papineau 
v. King, 2 Dow), N.S. 228; Tucker v. Barnesley, 16 M. & W. 56; and see 
Hall v. Conder, 2 C. B.N.8. 22; 26 L. J. C. P. 251.) The omission or 
insufficiency of the marginal statement is an irregularity, and is ground for 
setting aside the demurrer under the above section ; but it is no objection 
to the demurrer being argued. (Lacey v. Umbers, 3 Dow]. 732; and see as 
to the application to get aside the demurrer, 2 Chit. Pr. 12th ed. 926.) 

The marginal statement of the ground of demurrer is altogether distinct 
from the points which are to be delivered to the judges with the demurrer 
books. The object of the latter is to inform the Court of the points of law 
intended to be argued; whereas the marginal note is only required as a 
voucher for the sufliciency or bona fides of the demurrer. The points for 
argument are not restricted by the marginal statement. 
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Demurrer to Part of a Declaration (a). 











In the ——. 
The day of , A.D. ; 
F, The defendant, by G. H. his attorney, [o7 in person, 
ats. a if there is a plea preceding the demurrer the de- 
B. fendant] as to the count of the declaration, [or the 





A matter breach first or secondly, or as the case may be, above as- 
of lawin- signed, ov as to so much of the count as alleges 
tended to that or as charges the defendant with or as relates to, 
beargued etc.,| says that it is bad in substance. 

is [state a 

substantial ground of demurrer]. 





(a) The demurrer should be confined to that part of the declaration which 
is insuflicient, as in the above form. (See Wyatt v. Harrison,3 B. & Ad. 871.) 
It was formerly the practice of the courts if a demurrer was too large, that 
is, if it covered matters which were sufficient in luw, to give judgment for 
the plaintiff on the whole demurrer. (Hinde v. Gray, M.& G. 195, 201 (a) ; 
Price v. Williams, 1M. & W.6; Teague v. Morse, 2 M. & W. 599; Par- 
rett Navigation Co. v. Stower, 6 M. & W. 564.) But it has since been re- 
cognized that the practice of overruling demurrers as being too large is 
wrong, and that judgment should be given upon the whole record, and 
should be for the plaintiff only for so much of the declaration as is suffi- 
cient and against him for the residue. (Briscoe v. Hill, 10 M. & W. 735; 
per Parke, B., Dawson v. Wrench, 3 Ex. 359, 365; and sce 1 Wms. 
Saund. 285 b, (9); 2 Ib. 379.) Thus, in the case of a general demurrer 
to two counts, one of which is good and the other bad, the plaintiff has 
judgment on the good count and not on the other. (Briscoe v. Hill, supra.) 
So where a declaration assigned two breaches, and one of them only was 
well assigned, but the demurfer went to the whole declaration, the judg- 
ment for the plaintiff was confined to that breach which was well assigned. 
(Slade v. Hawley, 13 M. & W. 757.) 

But where a plea is pleaded to several counts or breaches, and is bad as 
to some of them, upon demurrer it 1s bad altogether, and it cannot be con- 
strued distributively under the C. L. P. Act, 1852, s. 75, ante, pp. 438, 440, 
s0 as to be good in part. (Steph. Pl. 7th ed. 855; Parratt v. Goddard, 1 
Dowl. N. S. 874; Christopherson vy. Bare, 11 Q. B. 473; Chappell v. 
Davidson, 18 C. B.194; 25 L. J.C. P. 225; see Blagrave v. Bristol Water- 
works Co.,1 H. & N. 369; 26 L. J. Ex. 57; Goldsmid v. Hampton, 5 C. 
B. N. 8.94, 103.) As to which purty is entitled to succeed upon a demurrer 
to an immaterial allegation, see Reindel v. Schell, 4.C. B. N.8. 97; 27 L. 
J.C. P. 146; Stranks v. St. John, 36 L. J. C. P. 118. 

Upon a demurrer to one count or part of a count the plaintiff may enter 
a nolle prosequi as to the causes of action to which the demurrer is pleaded 
(Milliken v. For, 1 B. & P. 157; Bertram v. Gordon, 6 Taunt. 445), or to 
the residue of the declaration. (See Quarrington v. Arthur, 11 M. & W. 
491.) But the defendant cunnot enter a nolle prosequi as to part of the 
matter demurred to, where by so doing he would take away the grounds of 
demurrer ; as in the case of a demurrer to the whole declaration for a mis- 
joinder of counts, a nolle prosequi cannot be entered as to one of the counts 
(Drummond v. Dorant, 4'T. R. 360; Butler v. Mapp, 10 Bing. 391; see 
Kitchenman v. Skeel, 3 Ex. 49); and see further as to meeting a demurrer 
by a nolle prosequi, 1 Wus. Saund. 207 a; 2 Chit. Pr. 12th ed. 1513. 
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Demurrer to a Plea or subsequent Pleading. 


In the ——. 
: The day of , A.D. 

B. F. The plaintiff [or defendant] says that the plea [or 
V. por un} plea ov the replication or the replication to the 
FS B. plea or the rejoinder, or as the case may be, par- 

Amatter ticularizing the pleading to which the demurrer is 
of law in- addressed] is bad in substance. 
tended to 
be argued is [state a substantial ground of demurrer]. 

















Joinder in Demurrer. (C. L. P. Act, 1852, s. 89 (a).) 


In the 
The day of , A.D. 
* | The plaintiff [or defendant] says that the declaration 

















v. por ats. > [or count or plea or plea or as the case may 
F. B.) be] is good in substance. 





(a) By the r. 14, H. T. 1853, “The party demurring may give a notice 
to the opposite party to join in demurrer in four days, which notice may be 
delivered separately or indorsed on the demurrer, otherwise judgment.” 
(See Chit. Forms, 10th ed. 492.) 

The plaintiff cannot himself add the joinder in demurrer, as he might a 
joinder in issue. (Mullins v. Cox, 7 Dowl. 660.) But he sometimes obtains 
the right of doing so by its being imposed on the defendant as a condition 
of allowing the latter to plead a questionable plea together with others, or 
for some like cause, where the plaintiff might otherwise be delayed. Where 
the plaintiff has added a jomder of issue for the defendant (see avle, p. 458), 
the defendant may within four days strike out the joinder of issue and 
demur, giving notice to the plaintiif to that effect. (See Chit. Forms, 10th 
ed. 493.) 

As to the making up and delivery of the demurrer books amd points for 
argument, and further as to the proceedings upon demurrer, see r. 14-17, 
H. 'T’. 1853; and see 2 Chit. Pr. 12th ed. 928; Chit. Forms, 10th ed. 494. 

In making up the demurrer book care should be taken to insert the date 
of the writ of summons, as in an issue in fact (see ante, p. 459), the date 
being often material upon the arguinent. The Court is presumed to have 
the writ before them on demurrer. (Ayalls v. Bramall, 1 x. 734.) 


APPENDIX 


OF 


RECENT STATUTES AND GENERAL RULES 
RELATING TO PLEADING (a). : 


THE COMMON LAW PROCEDURE ACT, 1852. 
(15 & 16 Vict. cap. 76.) 


An Act to amend the Process, Practice, and Mode of 
Pleading in the Superior Courts of Common Law at 
Westminster, and in the Superior Courts of the Counties 


Palatine of Lancaster and Durham. 
[30th June, 1852. } 


Wuereas the process, practice, and mode of pleading in the su- 
perior courts of common law at Westminster may be rendered 
more simple and speedy: be it enacted by the Queen’s most ex- 
cellent Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present parliament 
assembled, and by the autherity of the same, as follows: 
1. The provisions of this Act shall come into operation on the gommence- 
twenty-fourth day of October in the year of our Lord one thou- ment of Act. 
sand eight hundred and fifty-two. 


And with respect to the writs for the commencement of per- writs for 
sonal actions in the said Courts against defendants, whe- Commence- 
ther in or out of the jurisdiction of the Courts, be itenacted ment of 
as follows: Acta: 

2. All personal actions brought in her Majestv’s superior Personal ac- 

Courts of common law, where the defendant is residing or sup- Boe Nera 
posed to reside within the jurisdiction of the said Courts, shall be Sesides 
commenced by writ of summons in the form contained in the within the 
Schedule (A.) to this Act annexed, marked No. 1, and in every jurisdiction, 
such writ and copy thereof the place and county of the residence !°,P¢ £° by 
or supposcd residence of the party defendant, or wherein the de- writ ofsum- 
fendant shall be or shall be supposed to be, shall be mentioned ; mons in 
and such writ shall be issued by any one of the officers of the he 
said Courts respectively by whom like process hath been hereto- 
fore issued from such Court, or by such other oflicer as the Court 


shall direct. (See ante, p. 642.) 


> 


(a) References are given throughout the Appendix to the pas- 
sages in the body of the work in which the several enactments 
and rules are commented on or cited. 
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Noformor 3. It shall not be necessary to mention any form or cause of 
renee of ac- action in any writ of summons, or in any notice of writ of sum- 
on to be . : ; 
mentionedin mons, issued under the authority of this Act. (See anée, pp. 
writ. 11, 36, 58, 94, 274.) 
Writtostate 4, Every writ of summons shall contain the names of all the 
rece tae defendants, and shall not contain the name or names of any de- 
and for only fendant or defendants in more actions than one. (See ante, p. 5.) 
one action, 5. Every writ of summons shall bear date on the day on which 
Writ tobe the same shall be issued, and shall be tested in the name of the 
ented Of day Lord Chiet Justice or Lord Chief Baron of the Court from which 
end tested the same shall issue; or in case of a vacancy of such office, then 
innameof in the name of a senior puisne judge of the said Court. 
chief or as 6. [Writ to be indorsed with name and abode of attorney, or 
senior ues 9 memorandum that writ has been sued out by plaintiff in 
person. | 
7. [Attorney on demand to declare whether writ issued by 
his authority, and to declare name and abode of his client, if 
ordered. | 
Indorsement 8. Upon the writ and copy of any writ served for the payment 
of debt and of any debt the amount of the debt shall be stated, and the 
are amount of what the plaintiff’s attorney claims for the costs of 
py 9 : ‘ ; 
writ fora such writ, copy, and service, and attendance to receive debt and 
debt, with costs, and it shall be further stated that upon payment thereof 


ee ae within four days to the plaintiff or his attorney further proceed- 


will be ings will be stayed ; which indorsement shall be written or printed 
stuayedon in the followimg form or to the like effect :-— 

i a a “The plaintiff claims £ for debt, and £ for costs ; 
days. and if the amount thereof be paid to the plaintiff or to 


his attorney within four days from the service hereof 
further proceedings will be stayed.” 
But the defendant shall be at liberty, notwithstanding such pay- 
ment, to have the costs taxed; and if more than one-sixth shall 
be disallowed, the plaintiff's attorney shall pay the costs of taxa- 
tion. 
9. [Concurrent writs may be issued. 
10. [The provisions of 2 Will. TV, c. 39 as to alias and pluries 
writs, etc., repealed. | 
Renewal of 11. No original writ of summons shall be in force for more 
writ of sum- than six months from the day of the date thereof, including the 
Ai etceer day of such date; but if any defendant therein named may not 
of Limita- have been served therewith, the original or concurrent writ of 
tions, and = summons may be renewed ut any time before its expiration for 
for other six months from the date of such renewal, and so from time to 
purposes, : 
time during the currency of the renewed writ, by being marked 
with a seal, bearing the date of the day, month, and year, of such 
renewal; such seal to be provided and kept for that purpose at 
the offices of the Masters of the said Superior Courts, and to be 
impressed upon the writ by the proper officer of the Court out of 
which such writ issued, upon delivery to him by the plaintiff or 
his attorney of a preecipe in such form as has heretofore been re- 
quired to be delivered upon the obtaining of an alias writ; and 
a writ of gammons so renewed shall remain in force and be avail- 
able to prevent the operation of any statute whereby the time for 
the commencement of the action may be limited, and for all other 
purposes, from the date of the issuing of the original writ of 
summons. (See ante, p. 642.) 
Production § 12. [Renewal of writs issued before this Act. | 
ete uened 13. The production of a writ of summons purporting to be 


dence of | marked with the seal of the Court, showing the same to have 
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been renewed according to this Act, shall be sufficient evidence commence- 
of its having been so renewed, and of the commencement of the aa of ue 


action, as of the first date of such renewed writ for all purposes. Writ m ay be 


(See ante, p. 642.) ; served in 
14. The writ of summons in any action may be served in any any county. 
county. 


15. [Indorsement of service to be made. | 

16. [As to service of writ on corporation and inhabitants of 
hundreds and towns.] (See ante, p. 30.) 

17. The service of the writ of summons, wherever it may be Proceedin gs 
practicable, shall, as heretofore, be personal ; but it shall be law- Where per- 
ful for the plaintiff to apply from time to time, on affidavit, to nee 
the Court out of which the writ of summons issued, or to a judge; effected, but 
and in ease it shall appear to such Court or judge that reason- defendant 
able efforts have been made to effect personal service, and either salu ue 
that the writ has come to the knowledge of the defendant or that evades ser- 
he wilfully evades service of the sume and has not appeared vice. 
thereto, it shall be lawful for such Court or judge to order that 
the plaintiff be at liberty to proceed as if personal service had 
been effected, subject to such conditions as to the Court or judge 
may seem fit. 

18. In case any defendant, being a British subject, is residing As to ac- 
out of the jurisdiction of the said superior Courts in any place one eas 
except in Scotland or Ireland, it shall be lawful for the plaintiff jects residing 
to issue a writ: of summons in the form contained in the schedule out of the 
(A.) to this Act annexed, marked No. 2, which writ shall bear ees 

: ; . : : superior 
the indorsement contained in the said form purporting that such Courts, 
writ is for service out of the jurisdiction of the said superior 
Courts; and the time for appearance by the defendant to such 
writ shall be regulated by the distance from England of the 
place where the defendant is residing ; and it shall be lawful for 
the Court or judge, upon being satisfied by affidavit that there is 
a cause of action which arose within the jurisdiction, or in respect 
of the breach of a contract made within the jurisdiction, and 
that the writ was personally served upon the defendant, or that 
reasonable efforts were made to effect personal service thereof 
upon the defendant, and that it came to his knowledge, and either 
that the defendant wilfully neglects to appear to such writ, or 
that he is living out of the jurisdiction of the said Courts in 
order to defcut and delay his creditors, to direct from time to 
time that the plaintiff shall be at liberty to proceed in the action 
in such manner and subject to such conditions as to such Court 
or judge may seem fit, having regard to the time allowed for the 
defendant to appear being reasonable, and to the other cireum- 
stances of the case: Provided always, that the plaintiff shall and 
he is hereby required to prove the amount of the debt or damages 
claimed by him in such action, either before a jury upon a writ 
of inquiry, or before one of the masters of the said superior 
Courts in the manner hereinafter provided, according to the 
nature of the case, as such Court or judge may direct; and the 
making such proof shall be a condition precedent to his obtain- 
ing judgment. (See ante, p. 30.) 

19. In any action against a person residing out of the juris- As to ac. 
diction of the said Courts, and not boing a British subject, the ons ageiet 
like proceedings may be taken as against a British subject resi- sevidinc 

p § . again J l- residing out 
dent: out of the jurisdiction, save that in lieu of the form of writ of the juris. 
of summons in the schedule (A.) to this Act annexed marked diction of 
No. 2, the plaintiff shall issue a writ of summons according to Gdirts, 
the form contained in the said schedule (A.) marked No. 3, and 
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shall in manner aforesaid serve a notice of such last-mentioned 
writ upon the defendant therein mentioned, which notice shall 
4e in the form contained in the said schedule also marked No. 3; 
and such service shall be of the same force and effect as the 
service of the writ: of summons in any action against a British 
subject resident abroad, and by leave of the Court or a judge, upon 
their or his being satisfied by affidavit as aforesaid, the like pro- 
ceedings may be had and taken thereupon. (Sce ante, p. 30.) 
20. [Omission to insert or indorse matters in or on writ not 
to nullify it. ] 
21. [Substitution by mistake or inadvertence of one form of 
writ for another may be amended by judge without costs. ] 
22. [Writs for service within and without jurisdiction may be 
concurrent, and vice versd. | 
23. [Affidavits in certain cases may be sworn before a consul. ] 
24. {Distringas to compel appearauce or to proceed to outlawry 
abolished. | 
Special in- 25. In all cases where the defendant resides within the juris- 
aioe diction of the Court, and the claim is for a debt or liquidated de- 
ticulars of |. maud in money, with or without interest, arising upon a contract, 
debts or express or implied, as, for instance, on a bill of exchange, promis- 
lee g sory note, or cheque, or other simple contract debt, or on a bond 
emands aps 
may be made Or contract under seal for payment of a liquidated amount of 
on the writ. money, or on a statute where the sum sought to be recovered is 
a fixed sum of money, or in the nature of a debt, or on @ guaran- 
tee, whether under seal or not, where the claim against the prin- 
cipal is in respect of such debt or liquidated demand, bill, cheque, 
or note, the plaintiff shall be at liberty to make upon the writ of 
suinmons and copy thereof a special indorsement of the parti- 
culars of his claim, in the form contained in the schedule (A.) 
to this Act annexed, marked No. 4, or to the like effect ; and 
aoe ee when a writ of summons has been indorsed in the special form 
toatand for ereinhefore mentioned, the indorsement shall be considered 
particulars as particulars of demand, and no further or other particulars 
ofdemand. of demand need be delivered, unless ordered by the Court or a 
judge. (See ante, pp. 16, 35, 55, 57, 163.) 


Appearance, And with respect to the appearance of the defendant, and pro- 
eohneein ceedings of the plaintiff’ in default of appearance, be it 
Default of enacted as follows: 

Appearance. 26. [Appearance according to provisions of Acts of 12 Geo. I. 

aes ce. 29, and 2 Will. LV, c. 39, abolished. ] 

Final judg- 27. In case of non-appearance by the defendant, where the 

er: writ of summons is indorsed in the special form hereinbefore 

ly eda provided, it shall and may be lawful for the plaintiff, on filing an 
in default of affidavit of personal service of the writ of summons, or a judge’s 
appearance. order for leave to proceed under the provisions of this Act, and 
a copy of the writ of summons, at once to sign final judgment in 
the form contained in the Schedule (A.) to this Act annexed, 
marked No. 5, (on which judgment no proceeding in error shall 
lie,) for any sum not exceeding the sum indorsed on the writ, 
togetherawvith interest at the rate specified, if any, to the date of 
the judgment, and a sum for costs, (to be fixed by the masters of 
the said superior Courts, or any three of them, subject to the ap- 
proval of the judges thereof, or any eight of them, of whom the 
Lords Chief Justices and the Lord Chief Baron shall be three,) 
unless the plaintiff claim more than such fixed sum, in which 
case the costs shall be taxed in the ordinary way ; and the plain- 
tiff may upon such judgment issue execution at the expiration of 
eight days from the last day for appearance, and not before : pro- 
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vided always, that it shall be lawful for the Court or a judge, 
either before or after final judgment, to let in the defendant to 
defend upon an application, supported by satisfactory affidavigs 
accounting for the non-appearance, and disclosing a defence upon 
the merits. (See ante, p. 1.) 

28. In case of such non-appearance, where the writ of summons Judgment 
is not indorsed in the special form hereinbefore provided, it shall for non-ap- 
and may be lawful for the plaintiff, on filing an affidavit of per- Pye i 

sonal service of the writ of summons, or a judge's order for leave writ is not 
to proceed under the provisions of this Act, and a copy of the indorsed in 
writ of summons, to file a declaration indorsed with a notice to eee 
plead in eight days, and to sign judgment by default at the ex- 

piration of the time to plead, so indorsed as aforesaid ; and in 

the event of no plea being delivered, where the cause of action 
ancntioned in the declaration is for any of the claims which might 

have been inserted in the special indorsement on the writ of sum- 

mons hereinbefore provided, and the amount claimed is indorsed 

on the writ of summons, the judginent shall be final, and execu- 

tion may issue for an amount not exceeding the amount indorsed 

on the writ of summons, with interest at the rate specified, if 

any, and the sum fixed by the masters for costs, as hereinbefore 
mentioned, unless the plaintiff claim more, in which case the 

costs shall be taxed in the ordinary way: provided ulways, that 

in such case the plaintiff shall not be entitled to more costs than 

if he had made such special indorsement, and signed judgment 

upon non-appearance. (See ante, p. 1.) 

29. The defendant may appear at any time before judgment, appearance 
and if he appear after the time specified either in the writ of tohe entered 
summons, or in any rule or order to proceed as if personal ser- *t Any Time 

: ; A »efore judg- 

vice had been effected, he shall, after notice of such appearance pent.” ” 
to the plaintiff or his attorney, as the case may be, be in the same 

Peers as to pleadings and other proceedings in the action as if 

1e had appeared in time: provided always, that a defendant ap- 

pearing after the time appointed by the writ shall not be entitled 

to any further time for pleading or any other proceeding than if 

he had appeared within such appointed time. 

30. [Appearance by the defendant in person to give an address 
at which proceedings may be served. ] 

31. [Mode of appearance to writ of summons. |] 

32. [Procecdings mentioned in writ or notice may be had and 
taken. ] 

33. In any action brought against two or more defendants, proceedings 
where the writ of summons is indorsed in the special form herein- where only 
before provided, if one or more of such defendants only shall ap- Pane ey 
pear, and another or others of them shall not appear, it shall and appear to a 
may be lawful for the plaintiff to sign judgment against such writ spe- 
defendant or defendants only as shall not have appeared, and, ae i 
before declaration against the other defendant or defendants, to “°"""” 
issue execution thereupon, in which case he shall be taken to 
have abandoned his action against the defendant or defendants 
who shall have appeared ; or the plaintiff may, before issuing 
such execution, declare against such defendant or defendants as 
shall have appeared, stating, by way of suggestion, the judgment 
obtained against the other defendant or defendants who shall not 
have appeared, in which case the judgment so obtained against 
the defendant or defendants who shall not have appeared shall 
operate and take effect in like manner as a judgment by default 
obtained before the commencement of this Act against one or 
more of the several defendants in an action of debt before the 
commencement of this Act. (See ante, p. 16.) 
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Joinder of — And with respect to the joinder of parties to actions, be it 
eernes: enacted as follows : 
Non-joinder « 34. It shall aud may be lawful for the Court or a judge, at any 
and mis- time before the trial of any cause, to order that any person or 
ee persons, not joined as plaintiff or plaintiffs in such cause, shall be 
fay be so joined; or that any person or persons, originally joined as 
amended  — plaintiff or plaintiffs, shall be struck out from such cause, if it 
before trial. shall appear to such Court or judge that injustice will not be done 
by such amendment, and that the person or persons, to be added 
as aforesnid, consent, cither in person or by writing, under his, 
her, or their hands, to be so joined, or that the person or per- 
sons to be struck out as uforesaid, were originally introduced 
without his, her, or their consent, or that such person or persons 
consent in manner aforesaid to be so struck out ; and such amend- 
ment shall be made upon such terms as to the amendment of the 
pleadings (if any), postponement of the trial, and otherwise, as 
the Court or judge by whom such amendment is made shall think 
proper ; and when any such amendment shall have been made, 
the liability of any person or persons, who shall have been added 
as co-plaintiff or co-plaintiffs, shall, subject to any terms imposed 
as aforesaid, be the same as if such person or persons had been 
originally jomed in such cause. (See ante, pp. 469, 470, 708.) 
Non-joinder 35. In case it shall appear at the trial of any action that there 
and decaf Das been a misjoinder of plaintiffs, or that: some person or per- 
joinder of ie Say oe 
plaintiffs sons, not joined as plaintiff or plaintiffs, ought to have been so 
may he joined, and the defendant shall not, at or before the time of 
ep a! pleading, have given notice in writing that he objects to such 
incasesot non-joinder, specifying therein the name or names of such person 
amendments or persons, such misjoinder or non-joinder may be amended as a 
of variances variance, at the trial, by any Court: of record holding plea in civil 
under 3 & 4 ‘ : ae ey can 
Will. Iv, actions, and by any judge sitting at nisi prius, or other presiding 
c. 42, officer, in like manner as to the mode of amendment, and pro- 
ceedings consequent thercon, or as near thereto as the circum- 
stances of the case will admit, as in the case of amendments of 
variances under an Act of Parliament passed in the session of 
Parliament held in the third and fourth years of the reign of his 
late Majesty King Willinm the Fourth, intituled “An Act for 
the further Amendment of the Law, and the better Advancement 
of Justice,” if it shall appear to such Court, or judge, or other 
presiding officer, that such misjoinder or non-joinder was not for 
the purpose of obtaining an undue advantage, and that injustice 
will not be done by such amendment, and that the person or 
persons, to be added as aforesaid, consent, either in person or by 
writing under his, her, or their hands, to be so joined, or that 
the person or persons to be struck out as aforesaid, were origi- 
nally introduced without his, her, or their consent, or that such 
person or persons consent, in manner aforesaid, to be so struck 
out ; and such amendment shall be made upon such terms as the 
Court, or judge, or other presiding officer, by whom such amend- 
ment. is mace, shall think proper ; and when any such amend- 
ment shall have been made, the liability of any person or persons 
who shall have been added as co-plaintiff or co-plaintiffs, shall, 
subject to arfy terms imposed as aforesnid, be the same as if 
such person or persons had been originally joined in such action. 
_ (See ante, pp. 470, 708.) 
oon 36. In case such notice be given, or any plea in abatement of 
mono: ve non-joinder of a person or persons as co-plaintiff or co-plaintiffs, 
of pluintiffs, in cases where such plea in abatement may be pleaded, be pleaded 
proceedings by the defendant, the plaintiff shall be at liberty, without any 
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order, to amend the writ and other proceedings before plea, by may be 
adding the name or names of the person or persons named in *™ended. 
such notice or plea in abatement, and to proceed in the action, 
without any further appearance, on payment of the costs of, and 
occasioned by, such amendment only, and in such cause the defen- 
roa shall be at liberty to plead de novo. (See ante, pp. 470, 476, 

08. 

37. It shall and may be lawful for the Court or a judge in the Misjoinder 
case of the joinder of too many defendants in any action on con- 8 gator 
tract, at any time before the trial of such cause, to order that the je amended 
name or names of one or more of such defendants be struck out, before or at 
if it shall appear to such Court or judge that injustice will not be rial. 
done by such amendment: and the amendment shall be made 
upon such terms as the Court or judge, by whom such amend- | 
ment is made, shall think proper ; and in case it shall appear at 
the trial of any action on contract that there has been a mis- 
joinder of defendants, such misjoinder may be amended, as a 
variance, at the trial, in like manner as the misjoinder of plain- 
tiffs has been hereinbefore directed to be amended, and upon 
such terms as the Court or judge, or other presiding officer, by 
sare such amendment is made, shall think proper. (See ante, 

- 470.) 
: 38. In any action on contract where the non-joinder of any Upon plea in 
person or persons as a co-defendant or co-defendants has been a eeeuens 
pleaded in abatement, the plaintiff shall be at liberty, without joinder of 
any order, to amend the writ of summons and the declaration, defendants, 
by adding the name or names of the person or persons named in Proceedings 
such plea in abatement as joint contractors, and to serve the gmonded, 
amended writ upon the person or persons so named in such plea 
in abatement, and to proceed ayuinst the original defendant or 
defendants, and the person or persons so named in such plea in 
abatement: provided that the date of such amendment shall, 
as between the person or persous so named in such plea in abate- 
ment and the plaintiff, be considered for all purposes as the com- 
mencement of the action. (See ante, pp. 471, 476.) 

39. In all cases after such plea in abatement and amendment, Provision in 
if it shall appear upon the trial of the action that the person or Sab eaieat 
persons so named in such plea in abatement was or were jointly proceedings 
liable with the original defendant or defendants, the original de- against the 
fendant or defendants shall be entitled as against the plaintiff to POO, a 
the costs of such plea in abatement and amendment ; but if at plea in abate- 
such trial it shall appear that the original defendant or any of the ment for 
original defendants is or are liable, but that one or more of the poset 
persons named in such plea in abatement is or are not liable as a dants. 
contracting party or parties, the plaintiff shall nevertheless be en- 
titled to judgment against the other defendant or defendants who 
shall appear to be liable ; and every defendant who is not so liable 
shall have judgment, and shall be entitled to his costs as against 
the plaintiif, who shall be allowed the same, together with the 
costs of the plea in abatement and amendment, as costs in the 
cause against the original defendant or defendants who shall have 
so pleaded in abatement the non-joinder of such person : pro- 
vided that any such defendant who shall have so pleaded in abate- 
ment shall be at liberty on the trial to adduce evidence of the 
liability of the defendants named by him in such plea in abate- 
ment. (See ante, p. 471.) 

40. In any action brought by a man and his wife for an injury Joinder of 
done to the wife, in respect of which she is necessarily joined as S!#'ms by 


co-plaintiff, it shall be lawful for the husband to add thereto wifseith 
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claims in claims in his own right, and separate actions brought in respect 
Lisa of hus- of such claims may be consohdated, if the Court or a judge shall 
; think fit : provided that in the case of the death of either plain- 
‘tiff such suit, so far only as relates to the causes of action, if any, 
which do not survive, shall abate. (See ante, pp. 11, 22, 338, 
412, 455.) 
And with respect to joinder of causes of action, be it enacted 
as follows: 
Joinder of 41. Causes of action, of whatever kind, provided they be by 
pried and against the same parties and in the same rights, may be 
‘joined in the same suit ; but this shall not extend to replevin or 
Different eject ment ; and where two or more of the causes of action so 
causes of = joined are local, and arise in different counties, the venue may be 
action may «© .,. : - A 
be jomed, laid in either of such counties ; but the Court or a judge shall 
but separate have power to prevent the trial of different causes of action to- 
poe ie be gether, if such trial would be inexpedient, and in such case such 
paren Court or judge may order separate records to be made up, and 
separate trials to be had. (See ante, pp. 2,11, 36, 274, 393.) 





Questions And for the determination of questions raised by consent of 

by Consent the parties without pleading, be it enacted as follows: 

ee 42. Where the parties to an action are ngreed as to the ques- 
eading. : 


tion or questions of fact to be decided between them, they may, 
Giidations oF after writ issued, and before judgment, by consent and order 
fact may, Of a judge (which order any judge shall have power to make, 
atterwrit upon being satisfied that the partics have a bond fide interest m 
aaoannes nq the decision of such question or questions, and that the same is 
leave of a OT are fit to be tried), proeeed to the trial of any question or 
judge, be = questions of fact without formal pleadings; and such question 
ne hag or questions may be stated for trial in an issue in the form con- 
ee “tained in the schedule (A.) to this Act annexed, marked No. 6, 

and such issue may be entered for trial and tried accordingly in 

the same manner as any issue joined in an ordinary action ; and 

age ‘pattie eee y 5 

the proceedings in such action and issue shall be under and sub- 

ject to the ordinary control and jurisdiction of the Court as in 

J J J 

other auctions. 
Agreement 43. The parties may, if they think fit, enter into an agreement 
may been- in writing, which sliall not be subject to any stamp duty, and 
tered into : : : a: 
for the pay- Which shall be einbodied in the said or nny subsequent order, 
ment of that upon the finding of the jury m the affirmative or negative 
money and of such issue or issues, a sum of moncy fixed by the parties, or 
costs accord- . . pre : : 
ing tothe re- to be ascertained by the jury upon a question inserted in the issue 
sult ofthe for that purpose, shall be paid by one of such partics to the other 
isaue. of them, either with or without the costs of the action. 
Judgment to 44. Upon the finding of the jury in any such issue judgment 
be entered may be entered for such sum as shall be so agreed or ascertained 
poe: to as aforesaid, with or without costs as the case may be, and exe- 
ment and cution may issue upon such judgment forthwith, unless other- 
execution wise agreed, or unless the Court or a judge shall otherwise order, 
eres tii for the purpose of giving either party an opportunity for moving 
stayed.” &88 to set aside the verdict, or for a new trial. 

45. ‘The proceedings upon such issue may be recorded at the 

Proceedings . : : 
upon issue. instance of e’ther party, and the judgment, whether actually re- 
may be re- corded or not, shall have the same effect as any other judgment 
corded. in a contested action. 
ee 46. The parties may, after writ issued, and before judgment, 
raised after Dy consent and order of a judge, state any question or questions 
writ issued, of law in a special case for the opinion of the Court, without any 
by consent, pleadin 3 
etc., without 8°. 
pleading. 
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47. The parties may, if they think fit, enter into an agreement Agreement 
in writing, which shall not be subject to any stamp duty, and 4s to pay- 
which shall be embodied in the said or any subsequent order, thas ™ent on d 
upon the judgment of the Court being given in the affirmative or Boca ace 
negative of the question or questions of law raised by such spe- cording to 
cial case, a sum of money, fixed by the parties, or to be ascer- ten 
tained by the Court, or in such manner as the Court may direct, oe 7 
shall be paid by one of such purtics to the other of them, either 
with or without costs of the action ; and the judgment of the 
Court may be entcred for such sum as shall be so agreed or as- 
certained, with or without costs, as the case muy be, and execu- 
tion may issue upon such judgment forthwith, unless otherwise 
agreed, or unless stayed by proceedings in error. 

48. In case no agreement shall be entered into as to the costs Costs to 
of such action, the costs shall follow the event, and be recovered ‘ollow the 


l 
by the successful party. ilieneae 


agreed, 

And with respect to the language and form of pleadings in pyeadings in 

general, be it enacted as follows : general. 

49. All atatements which need not be proved. such as the state- Fietiti 

: : . : ‘ictitious 
ment of time, quantity, quality, and value, where these are im- and neediess 
material ; the statement of losing and finding, and bailment, in averments 
actions for goods or their value; the statement of acts of tres- Bot to be 

. © ‘ : : made. 
pass having been committed with force and arms, and against 
the peace of our lady the Queen ; the statement of promises which 
need not be proved, as promises in indebitatus counts, and mu- 
tual promises to perform agreements ; and all statements of a 
like kind, shall be omitted. (See ante, pp. 9, 36, 290, 293, 294, 
312, 412, 437, 804.) 

50. Either party may object by demurrer to the pleading of Judgment 
the opposite party, on the gronnd that such pleading does not de eee 
act forth sufficient ground of action, defence, or reply, asthe case Fiven ac. 
may be; and where issue is joined on such demurrer, the Court cording to 
shail proceed and give judgment according as the very right of the very 
the cause and matter in law shall appear unto them, without re- ne se 
garding any imperfection, omission, defect in or lack of form ; 
and no judgment shall be arrested, stayed, or reversed for any 
such imperfection, omission, defect in or lack of form. (See ante, 
pp. 10, 819.) 

51. No pleading shall be deemed insufficient for any defect Objections 
which could heretofore only be objected to by special demurrer. a ve 
(See ante, pp. 10, 437, 461, 819.) ane 

52. If any pleading be so framed us to prejudice, embarrass, taken away. 
or delay the fair trial of the action, the opposite party may apply Pleadings 
to the Court ora judge to strike out or amend such pleading, and framed to 
the Court or any judge shall make such order respecting the same, se ae 
and also respecting the costs of the application, as such Court. or struck out 
judge shall sve fit. (See ante, pp. 8, 10, 207, 420, 438, 461, 819.) or amended. 

53. Rules to declare, or declare peremptorily, and rules to re- Four days’ 
ply, and plead subsequent pleadings, shall not be necessary, and notice Ae 
instead thereof a notice shall be substituted requiring the oppo- Sines [oF 
site party to declure, reply, rejoin, or as the case may be, within glare, reply, 
four days, otherwise judgment, such notice to be delivered sepa- or rejoin. 
rately or indorsed on any pleading to which the opposite party 1s 
required to reply, rejoin, or as the case may be. (See ante, 
pp. 1, 453.) 

54. Every declaration and other pleading shall be entitled of Pleadings to 
the proper Court, and of the day of the month and the year when bhatt ane 
the same was pleaded, and shall bear no other time or date, and 
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every declaration and other pleading shall also be entered on the 
record made up for trial and on the judgment roll under the date 
ef the day of the month and the ycar when the same respectively 
took place, and without reference to any other time or date, un- 
less otherwise specially ordered by the Court or a judge. (See 
ante, pp. 1, 433, 820.) 

55. It shall not be necessary to make profert of any deed or 
other document mentioned or relied on in any pleading ; and if 
profert shall be made it shall not entitle the opposite party to 
crave oyer of or set out upon oyer such deed or other docu- 
ment. (See ante, pp. 10, 438.) 

56. A party pleading in answer to any pleading in which 
any document is mentioned or referred to shall be at liberty 
to set out the whole or such part thereof as may be material, 
aud the matter so set out shall be deemed and taken to be part 
of the pleading in which it is set out. (See ante, pp. 58, 438, 
467, 543, 821.) 

57. It shall be lawful for the plaintiff or defendant in any 
action to aver performance of conditions precedent generally, and 
the opposite party shall not deny such averment generally, but 
shall specify in his pleading the condition or conditions precedent 
the performance of which he intends to contest. (See ante, pp. 
10, 61, 147, 435, 438, 467, 543, 564.) 


And with regard to the time and manner of declaring, and to 
particulars of demand, be it enacted as follows : 

58. A plaintiff shall de deemed out of Court, unless he declare 
within one year after the writ of summons is returnable. (See 
ante, p. 1.) 

59. Every declaration shall commence as follows, or to the 
like effect : 

[Venue.] “ A. B. by E. F., his attorney,” [or “in person,” as 
the case may be, | “sues C. D. for” [here state the cause of action] ; 
and shall conclude as follows, or to the like effect : 

* And the plaintiff claims £ » {or if the action is brought 
to recover specific gouds, * the plaintill claims a return of the 
said goods or their value, and £ for their detention.’’ | 

(See ante, pp. 1, 15.) 

60. In all cases in which, after a plea in abatement of the non- 
joinder of another person as defendant, the plaintiff shall, with- 
out having proceeded to trial on an issue thereon, commence 
another action against the defendant or defendants in the action 
in which such plea in abatement shall have been pleaded, and the 
person or persons named in such plea in abatement as joint con- 
tractors, or shall amend by adding the omitted defendant or de- 
fendants, the commencement of the declaration shall be in the 
following form, or to the like effect : 

[Venue.] “A. B. by H. F., his attorney,” [or “in his own 

proper person,” ete.,] “sues C.D. and G. H., which said 
C. D. has heretofore pleaded in abatement the non-joinder 


of the said G. H. for,” etc. 

(See ante,A. 16.) 
Ol. In actions of libel and slander the plaintiff shall be at 
liberty to aver that the words or matter complained of were used 
in a defamatory sense, specifying such defamatory sense without 
any prefatory averment to show how such words or matter were 
reaps that sense, and such averment shall be put in issue by 
e denial of the alleged libel or slander; and whew the words 
Or matter set forth, with or without the alleged meaning, show ® 
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cause of action, the declaration shall be sufficient. (See ante, pp. Pleas and 


10, 305, 725.) oe el 


sa as to pleas and subsequent pleadings, be it enacted ds , 175 
ollows: plead and de. 
62. No rule to plead or demand of plea shall be necessary, and mand of ples 
the notice to plead indorsed on the declaration or delivered sepa- #bolished. 
rately shall be sufficient. (See ante, p. 434.) Time for 
68. In cases where the defendant is within the jurisdiction, ewe 
the time for pleading in bar, unless extended by the Court or a fendant is 
judge, shall be eight days; and a notice requiring the defendant within juris- 
to plead thereto in eight days, otherwise judgment, may, whether pte oe 
the declaration be delivered or filed, be indorsed upon the decla- 6 mee 
ration, or delivered separately. (See ante, p. 434.) pareee 


. f£olour 
64. Express colour shall no longer be necessary in any plead- abolished. 


ing. (See ante, pp. 438, 804.) Special 
65. Special traverses shall not be necessary in any pleading. traverses 
(Sce ante, p. 438.) abolished. 


66. In a plea or subsequent pleading it shall not be necessary Formal com- 
to use any allegation of actionem non or actionem ulterius non, Sade 
or to the like effect, or any prayer of judginent, nor shall it be of qudginent 
necessary in any replication or subsequent pleading, to use any unnecessary. 
allegation of pracludi non, or to the like effect, or any prayer of 
judgment. (See ante, pp. 438, 450.) 

67. No formal defence shall be required in a plea, or avowry, Commence- 
or cognizance, and it shall commence as follows, or to the like ™ent of plea. 
effect : 

“The defendant by _his attorney,” [or “in person,” or as 

the case may be, | “saysthat”’ [here state the first defence] ; 


and it shall not be necessary to state in a second or other plea, 
or avowry, or cognizance, that it is pleaded by leave of the Court 
or a judge, or according to the form of the statute, or to that 
effect ; but every such plea, avowry, or cognizance shall be written 
in a separate paragraph, and numbered, and shall commence as 
follows, or to the like effect : - 


‘And for a second [efc.] plea the defendant says that’”’ [here 

state second, ete. defence] ; 
or if pleaded to part only, then as follows, or to the like effect : 

“And for a second [efe.] plea to” [stating to what it is 

pleaded], “ the defendant says that,” ete. 
and no formal conclusion shall be necessary to any plea, avowry, 
cognizance, or subsequent pleading. (See ante, pp. 483, 446, 450, 
777, 780.) 

68. Any defence arising after the commencement of any action Plea of mat- 
shall be pleaded according to the fact, without any formal com- ter subse- 
mencement or conclusion; and any plea which does not state Beers iia 
whether the defence therein set. up arose before or after action 
shall be deemed to be a plea of matter arising before action. (See 
ante, p. 451.) 

69. In cases in which a plea puis darrein continuance has here- Plea puis 
tofore been pleadable in bane or at nisi prius, the same defence ore con- 
may be pleaded, with an allegation that the matter arose after Vien and 
the last pleading ; and such plea may, when necessary, be pleaded how to be 
at nisi prius, between the tenth of August and twenty-fourth of pleaded. 
October ; but no such plea shall be allowed unless accompanied 
by an affidavit that the matter thereof arose within eight days 
next before the pleading of auch plea, or unless the Court or a 


judge shall otherwise order. (See ante, pp. 435, 42.) 
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70. It shall be lawful for the defendant in all actions (except 
actions for assault and battery, false imprisonment, libel, slander, 
malicious arrest or prosecution, criminal conversation, or de- 
bauching of the plaintiff’s daughter or servant), and, by leave of 
the Court or ajudge, upon such terms as they or he may think 
fit, for one or more of several defendants to pay into Court a sum 
of money by way of compensation or amends: provided that 
nothing herein contained shall be taken to affect the provisions 
of a certain Act of Parliament passed in the session of Parlia- 
ment holden in the sixth and seventh years of the reign of her 
present Majesty, intituled “An Act to amend the Law respect- 
ing defamatory Words and Libel.” (See anée, pp. 645, 549, 664, 
727, 750, 751, 767, 792.) 

71. When money is paid into Court, such payment shall be 
pleaded in all cases, as near as may be, in the following form, 
mutatis mutandis : 

“The defendant by his attorney” [or “in person,”’ efc. } [if 
pleaded to part say, “asto & parcel of the money 
claimed ’’], “ brings into Court the sum of £ and says 
that the same sum is enough to satisfy the claim of the 
plaintiff in respect of the matter herein pleaded to. 

(See ante, pp. 664, 767, 768.) 

72. No rule or judge’s order to pay money into Court shall be 
necessary, except in the case of one or more of several defendants, 
but the money shall be paid to the proper officer of each Court, 
who shall give a receipt for the amount in the margin of the 
plea, and the said sum shall be paid out to the plaintiff or to his 
attorney, upon a written authority from the plaintiff, on demand. 
(See ante, pp. 664, 767.) 

73. The plaintiff, after the delivery of a plea of payment of 
money into Court, shall be at liberty to reply to the same by ac- 
cepting the sun so paid into Court in full satisfaction and dis- 
charge of the cause of action in respect of which it has been puid 
in, and he shall be at liberty in that case to tax his costs of suit, 
and, in cause of non-payment thereof within forty-eight hours, to 
sign judgment for his costs of suit so taxed, or the plaintaff may 
reply that the sum paid into Court is not enough to satisfy the 
claim of the plaintiffin respect of the matter to which the plea 
is pleaded ; and in the event of an issue thereon being found for 
the defendant, the defendant shall be entitled to judgment and 
his costs of suit. (See anfe, pp. 664, 667, 668, 767, 769.) 

74. Whereas certain causes of action may be considered to 
partake of the character both of breaches of contract and of 
wrongs, and doubts may arise as to the form of pleas in such ac- 
tions, and it is expedient to preclude such doubts. Any plea, 
which shall be good in substance, shall not be objectionable on 
the ground of its treating the declaration either as framed for a 
breach of contract, or for a wrong. (See ante, pp. 266, 273, 461, 
504, 547, 697.) 

75. Pleas of payment and set-off, and all other pleadings ca- 
pable of being construed distributively, shall be taken distribu- 
tively, and if issueis taken thereon, and so much thereof as shall 
be sufficient ¢nawer to part of the causos of action proved shall 
be found true by the jury, a verdict shall pass for the defendant 
in respect of so much of the causes of action as shall be answered, 
and for the plaintiff in respect of so much of the causes of action 
as shall not be so answered. (See ante, pp. 438, 661, 683, 823.) 

76. A defendant may either traverse generally such of the facts 
contained in the declaration as might have been denied by one 
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plea, or may select and traverse separately any material allega- 
tion in the declaration, although it might have been included in 
a general traverse. (See ante, pp. 435, 461.) 5 

77. A plaintiff shall be at liberty to traverse the whole of any Traverse of 
plea or subsequent pleading of the defendant by a general denial, pee eee 
or, admitting some part or parts thereof, to deny all the rest, or nleadifig of 
to deny any one or more allegations. (See ante, pp. 454, 564, defendant. 
775, 780, 804.) 

78. A defendant shall be at liberty in like manner to deny the Traverse of 
whole or part of a replication or subsequent pleading of the pel eenon 
plaintiff. (See ante, pp. 454, 564, 780.) alent plead: 

79. Either party may plead, in answer to the plea or subse- ing of the 
quent pleading of his adversary, that he joins issue thereon, which Plaintiff. 
joinder of issue may be as follows, or to the like effect : Joinder of 

The plaintiff joins issue upon the defendant’s first [ete., speci- “*"* 

Sying what or what part] plea: 

The defendant joins issue upon the plaintiff’s replication to the 

first [etc., specifying what] plea: 
and such form of joinder of issue shall be deemed to be a denial 
of the substance of the plea or other subsequent pleading, and an 
issue thereon ; and im all cases where the plaintiffs pleading is in 
denial of the pleading of the defendant, or some part of it, the 
plaintiff may add a joinder of issue for the defendant. (See ante, 
pp. 454, 458, 775, 780, 815.) 

80. Kither party may, by leave of the Court or a judge, plead As to plead- 
and demur to the same pleading at the same time, upon an ath- 
davit by such party, or his attorney, if required by the Court or 
judge, to the effect that he is advised and believes that he has 
just ground to traverse the several matters proposed to be tra- 
versed by him, and that the several matters sought to be pleaded 
as aforesaid by way of confession and avoidance are respectively 
true in substance and in fact, and that he is further advised and 
believes that the objections raised by such demurrer are good and 
valid objections in law, and it shall be in the discretion of the 
Court or a judge to direct which issue shall be first disposed of. 

(See ante, pp. 445, 454, 821.) 

81. The plaintiff in any action may, by leave of the Court or a Several mat- 
judge, plead in answer to the plea, or the subsequent pleading of ies cae 
the defendant, as many several matters as he shall think neces- cay stage of 
sary to sustain his action; and the defendant in any action may, the plead- 
by leave of the Court or a judge, plead in answer to the declara- ‘78°: 
tion, or other subsequent pleading of the plaintiff, as many se- 
veral matters as he shall think necessary for his defence, upon an 
affidavit of the party making such application, or his attorney, if 
required by the Court or judge, to the effect that he is advised 
and believes that he has just: ground to traverse the several mat- 
ters proposed to be traversed by him, and that the several matters 
sought to be pleaded as aforesaid by way of confession and avoid- 
ance are respectively true in substance and in fact; provided that 
the costs of any issue, either of fact or law, shall follow the find- 
ing or judgment upon such issue, and be adjudged to the success- 
ful party, whatever may be the result of the other issue or issues. 

(See ante, pp. 436, 438, 441, 819.) 
82. No rule of Court for leave to plead several matters shall Judge’s 


: Bee aoe . order to 
be necessary where a judge’s ordér has been made for the same plead eeveral 


purpose. 4 se matters suf- 
83. All objections to the pleading of several pleas, replications, ficient. 
or subsequent pleadings, or several avowries or cognizances, on Objections to 


the ground that they are founded on the same ground of answer pecone: te 
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summons to or defence, shall be heard upon the summons to plead several 
Loe matters. (See ante, pp. 442, 780.) 
Certain pleas ‘ 84. The following pleas, or any two or more of them, may be 
may be pleaded together as of course, without leave of the Court or a 
pleaded to- judge; that is to say, a plea denying any contract or debt alleged 
petner with in the declaration ; a plea of tender as to part; a plea of the Sta- 
‘tute of Limitations, set-off, bankruptcy of the defendant, discharge 
under an insolvent Act, plene administravit, plene administravit 
preter, infancy, coverture, payment, accord and satisfaction, re- 
lease, not guilty, a denial that the property an injury to which 
is complained of is the plaintiff’s, leave and licence, son assault 
demesne, and any other pleas which the judges of the said su- 
perior Courts, or any eight or more of them, of whom the chief 
judges of the said Courts shall be threc, shall by any rule or 
order, to be from time to time by them made in term or vacation, 
order or direct. (See ante, pp. 442, 694, 728.) 
Signature of 85. The signature of counsel shall not be required to any 
counsel, pleading. 
For pleading 86. Hxcept in the cases herein specifically provided for, if 
several ese either party plead several pleas, replications, avowries, cogni- 
hve jade: zances, or other pleadings, without: leave of the Court or a judge, 
ment may be the opposite party shall be at liberty to sign judgment ; provided 
signed. that such judgment may be set aside by the Court or a judge, 
upon an affidavit of merits, and such terms as to costs and other- 
wise as they or he may think fit. (See ante, p. 442.) 
One new 87. One new assignment only shall be pleaded to any number 
assignment of pleas to the same cause of action; and such new assignment 
only allowed shall be consistent with and confined by the particulars delivered 
in respect of ° . : e a eae 
thesame in the action, if any, and shall state that the plaintiff proceeds 
cause of ac- for causes of action different from all those which the pleas pro- 
tion. fess to justify, or for an excess over and above what all the de- 
fences set up in such pleas justify, or both. (See ante, pp. 56, 
654, 655, 756, 757.) 
Pleas notto 88. No plea, which has already been pleaded to the-declara- 
be repeated. tion, shall be pleaded to such new assignment, except a plea in 
denial, unless by leave of the Court or a judge; and such leave 
shall only be granted upon satisfactory proof that the repetition 
of such plea is essential to a trial on the merits. (See ante, pp. 
655, 656, 756.) 
Form ofde- 89. The form of a demurrer, except in the cases herein speci- 
murrer and fically provided for, shall be us follows, or to the like effect : 
one The defendant, by his attorney [o7 “in person,” etc., or 
; “ plaintiff”’] says, that the declaration [or “ plea,” ete. ] 
is bad in substance; 
and in the margin thereof some substantial matter of law in- 
tended to be argued shall be stated ; and if any demurrer shall 
be delivered without such statement, or with a frivolous state- 
ment, it may be set aside by the Court or a judge, and leave may 
be given to sign judgment as for want of a plea; and the form of 
@ joinder in demurrer shall be as follows, or to the like effect : 
The plaintiff [or “defendant”’] says that the declaration [or 
“ plea,” etc.] is good in substance. 
(See ante, pp.“819, 822.) 
Time for 90. Where an amendment of any pleading is allowed, no new 
pleading _ notice to plead thereto shall be necessary ; but the opposite party 
“~~ amend- shall be bound to plead to the amended pleading within the time 
specified in the original notice to plead, or within two days after 
amendment, whichever shall last expire, unless otherwise ordered 
by the Court or a judge; and in case the amended pleading has 
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been pleaded to before amendment, and is not pleaded to de novo 
within two days after amendment, or within such other time as 
the Court or a judge shall allow, the pleadings originally pleaded, 
thereto shall stand and be considered as pleaded in answer to 
such amended pleading. (See ante, p. 434.) 


And whereas it is desirable that examples should be given of Examples of 
the statements of causes of action, and of forms of plead- Pleading. 
ing, be it enacted as follows: = 

91. The forms contained in the Schedule (B.) to this Act an- Forms in 

nexed shail be sufficient, and those and the like forms may be schedule 
used, with such modifications as may be necessary to meet the Gioted 
facts of the case; but nothing herein contained shall render it 
erroneous or irregular to depart from the letter of such forms, so ~ 

long . the substance is expressed without prolixity. (See anfe, 

p. 37. 


And with respect to judgment by default, and the mode of as- Judgment by 
certaining the amount to be recovered thereupon, be it Default, and 
enacted as follows : pines J 

92. No rule to compute shall be necessary or used; but no- © peconered. 
thing in this Act contained shall invalidate any proceedings © —— 
already taken or to be taken by reason of any rule to compute, nue - ines 
made or applied for before the commencement of this Act. Vebed. 
93. In actions where the plaintiff seeks to recover a debt or Judgment by 
liquidated demand in money, judgment by default shall be final. default for 
(See ante, p. 36.) liquidated 

94. In actions in which it shall appear to the Court or a judge . 
that the amount of damages sought to be recovered by the plain- 
tiff is substantially a matter of calculation, it shall not be neces- 
sary to issue a writ of inquiry, but the Court or a judge may direct may he di- 
that the amount, for which final judgment is to be signed, shall rected to 
be ascertained by one of the masters of the said Court ; and the oe 
attendance of witnesses and the preduction of documents before master. 
such master may be compelled by subpcena, in the same manner 
as before a jury upon a writ of inquiry; and it shall be lawful 
for such master to adjourn the inquiry from time to time, as oc- 
casion may require; and the master shall indorse upon the rule 
or order for referring the amount of damages to him, the amount: 
found by him, and shall deliver the rule or order, with such in- 
dorsement to the plaintiff; and such and tho like proceedings 
may thereupon be had as to taxation of costs, signing judgment, 
and otherwise, as upon the finding of a jury upon a writ of in- 
quiry. (See anée, p. 36.) 

95. In all actions where the plaintiff recovers a sum of money, Judgment 
the amount to which he is cntitled may be awarded to him by for money 
the judgment generally, without any distinction being therein area 
made as to whether auch sum is recovered by way of a debt or tinction be- 
damages. (See ante, p. 36.) tween debt 

96. Nothing in this Act contained shall in any way affect the es saanie fe 
provisions of a certain Act of Parliament passed in the session of oe as to 
Parliament holden in the eighth and ninth years of the reign of chines ba & 
his Majesty King William the Third, intituled “ An Act for the 9 Will. 111, 
better preventing frivolous and vexatious Suits,” as to the assign- °- 11. 
ment or suggestion of breaches, or as to judgment for a penalty 
as a security for damages in respect of further breaches. (See 


ante, pp. 10, 115.) 


840 Appendix. 


And with respect to notice of trial and inquiry, and counter- 

Trial, In- mand thereof, be it enacted as follows: 
quiry,and 97. Ten days’ notice of trial or inquiry shall be given, and 
mand, shall be sufficient in all cases, whether at bar or Nisi Prius, in 


_.777 ~~ town or country, unless otherwise ordered by the Court or a 
Time oa ju d ge 
tice 0 : . ‘ P 
irial andin- 98. A countermand of notice of trial shall be given four days 
3 before the time mentioned in the notice of trial, unless short 
Notice of notice of trial has been given, and then two days before the time 
counter- : . : : : 
wand: mentioned in the notice of trial, unless otherwise ordered by the 
Court or a judge, or by consent. 
99. A rule for costs of the day for not proceeding to trial pur- 
suant to notice, or not countermanding in sufficient time, may be 
drawn up on affidavit, without motion, 


Costs of the 
day. 


ntfor And with respect to judgment for default in not proceeding to 
Sih trial, be it enacted as follows : 
Treat rial, be it enacted as follows : 
z= 100, 101. [Sections 100 and 101 relate to judgment for not 
proceeding to trial. | 
Nisi Priue And with respect to the nisi prius record, be it enacted as 
Kecord. follows : 
102, 103. [Sections 102 and 103 relate to the nisi prius record. | 





J nd . ari ; ; 
; bigs one And : teat a to juries and jury process, be it enacted as 
104-115. [Sections 104 to 115 inclusive relate to the jury and 
the jury process. | 


Lefendant’s 116. Nothing hercin contained shall affect the right of a de- 
right 7 Bee fendant to take down a cause for trial, after default by the plain- 
oithe plan. tiff to proceed to trial, according to the course and practice of 
titl, pre- the Court ; and if records are entered for trial both by the plaim- 
served, tiff and the defendant, the defendant’s record shall be treated as 
standing next in order after the plaintiff’s record in the list of 
causes, and the trial of the cause shall take place accordingly. 


Adinission of And with respect to the admission of documents, be it enacted 


117-119. [Sections 117 to 119 inclusive relate to the admis- 
sion of documents. | 


And with respect to execution, be it enacted as follows : 
= 120-127. [Sections 120-127 inclusive relate to execution. ] 


Proceedings And with respect to proceedings for the revival of judgments 
to revive. and other proceedings by and against persons not parties 
to the record, be it enacted as follows : 
Execution in 128. During the lives of the parties to a judgment, or those of 
nixyears them during whose lives execution may at present issue within a 
without re- year and a day without a scire facias, and within six years from 
: the recovery of the judgment, exccution may issue without a re- 
vival of the judgment. (See ante, p. 621.) 
Judgment to 129, In cases where it shall become necessary to revive a judg- 
re woud ment by reason either of lapse of time, or of a change, by death 
with leave of OF Otherwise, of the parties entitled or liable to execution, the 
Courtor party alleging himeelf to be entitled to execution may cither sue 
judge, py out a writ of revivor in the form hereinafter mentioned, or apply 
eMegeeon- to the Court or a judge for leave to enter a suggestion upon the 
roll, to the effect that it manifestly appears to the Court that such 
party is entitled to have execution of the judgment and to issue 
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execution thereupon ; such leave to be granted by the Court or a 
judge upon a rule to show cause or a summons, to be served ac- 
cording to the present practice, or in such other manner as such 
Court or judge may direct, and which rule or summons may be « 
in the form contained in the Schedule (A.) to this Act annexed, - 
marked No. 7, or to the like effect. (See ante, p. 621.) 

130. Upon such application, in case it manifestly appears that Proceedings 
the party making the same is entitled to execution, the Court or (Fo® 8 ag 
judge shall allow such suggestion as aforesaid to be entered in the suggestion 
form contained in the Schedule (A.) to this Act annexed, marked to revive 
No. 8, or to the like effect, and execution to issue thereupon, and judgment. 
shall order whether or not the costs of such application shall be 
paid to the party making the same; and in case it does not ma- 
nifestly so appear, the Court or judge shall discharge the rule or 
dismiss the summons with or without costs: provided neverthe- 
lesa, that in such last-mentioned case the party making such ap- 
plication shall be at liberty to proceed by writ of revivor or action 
upon the judgment. (See ante, p. 621.) 

131. The writ of revivor shall be directed to the party called Writ of re- 
upon to show cause why execution should not be awarded, and ¥¥OF: ene 2 
shall bear teste on the day of its issuing; and, after reciting the dase 
reason why such writ has become necessary, it shall call upon the 
party to whom it is directed, to appear, within eight days after 
service thereof, in the Court out of which it issues, to show cause 
why the party at whose instance such writ has been issued should 
not have execution against the party to whom such writ is di- 
rected, and it shall give notice that, in default of appearance, the 
party issuing such writ may proceed to execution ; and such writ 
may be in the form contained in the Schedule (A.) to thi» Act 
annexed, marked No. 9, or to the like effect, and may be served 
in any county, and otherwise proceeded upon, whether in term 
or vacation, in the same manner as a writ of summons; and the 
venue in a declaration upon such writ may be laid in any county ; 
and the pleadings and proceedings thereupon, and the rights of 
the parties respectively to costs, shall be the same as in an ordi- 
nary action. (See ante, pp. 88, 193, 621.) 

132. All writs of scire facias issued out of any of the superior Writs of 
Courts of law at Westminster against bail on a recognizance ; ad rash ie 
audiendum errores ; against members of a joint-stock company to be tested, 
or other body, upon a judgment recorded against a public officer directed,and 
or other person sued as representing such company or body, or PY 
against such company or body itself; by or against a husband to aren 
have execution of a judgment for or against a wife; for restitu- 
tion after a reversal in error; upon a suggestion of further breaches 
after judgment for any penal sum, pursuant to the statute passed 
in the session holden in the eighth and ninth years of the reign 
of King William the Third, intituled “ An Act for the better pre- 
venting frivolous and vexatious Suits ;” or for recovery of land 
taken under an elegtt, shall be tested, directed, and proceeded 
upon, in like manner as writs of revivor. (See ante, pp. 88, 193, 

621.) 
133. Notice in writing to the plaintiff, his attorney or agent, APPearance 


: ; : to writ of 
shall be sufficient appearance to a writ of revivor. (Nee ante, revivor, 


p- 621.) As to issue 
134. A writ of revivor to revive a judgment less than ten years of writ of 
old shall be allowed without any rule or order; if more than ten revivor upon 
years old, not without a rule of Court or a judge’s order ; nor, if i lap 
more than fifteen, without a rule to show cause. (See ante, p. ty 


621.) old. 
20 
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Death, Mar. And with respect to the effect of death, marriage, and bank- 
rioge, and ruptcy upon the proceedings in an action, be it enacted 
Bunkrupitey. as follows : 
Action not “ 136. The death of a plaintiff or defendant shall not cause the 
to abate by ‘action to abate, but it may be continued as hereinafter mentioned. 
death. (See ante, pp. 16, 645.) 
Proceedings 136. If there be two or more plaintiffs or defendants, and one 
death orcas or more of them should die, if the cause of such action shall sur- 
or more of vive to the surviving plaintiff or plaintiffs, or against the surviv- 
several plain- ing defendant or defendants, the action shall not be thereby 
ne ae ag abated ; but such death being suggested upon the record, the ac- 
"tion shall proceed at the suit of the surviving plaintiff or plain- 
tiffs ‘mas the surviving defendant or defendants. (See ante, 
. 16. 
Proceeding 137. In case of the death of a sole plaintiff or sole surviving 
incase of _ plaintiff, the legal representative of such plaintiff may, by leave 
sole plaintiff. of the Court or a judge, enter a suggestion of the death, and that 
he is such legal representative, and the action shall thereupon 
proceed ; and, if such suggestion be made before the trial, the 
truth of the suggestion shall be tried thereat, together with the 
title of deceased plaintiff, and such judgment shall follow upon 
the verdict in favour of or against the person making such sug- 
gestion, as if such person were originally the plaintiff. (See ante, 
pp. 18, 21, 645.) 
Proceeding § 138. In case of the death of a sole defendant or sole surviving 


upon oe defendaut, where the action survives, the plaintiff may make a 


solesur. Suggestion, either in any of the pleadings, if the cause has not ar- 
viving de- rived at issue, or ina copy of the issue, if it has so arrived, of the 
fendant. § death, and that a person named therein is the executor or admi- 


nistrator of the deceased ; and may thereupon serve such executor 
or administrator with a copy of the writ and suggestion, and with 
@ notice, signed by the plaintiff or his attorney, requiring such 
executor or administrator to appear within eight days after ser- 
vice of the notice, inclusive of the day of such service, and that 
in default of his so doing the plaintiff may sign judgment against 
him as such executor or administrator ; and the same proceedings 
may be had and taken in case of non-appearance after such notice, 
8s upon a writ against such executor or administrator in respect 
of the cause for which the action was brought ; and in case no 
pleadings have taken place before the death, the suggestion shall 
form part of the declaration, and the declaration and suggestion 
may be served together, and the new defendant shall plead there- 
to at the same time ; and in case the plaintiff shall have declared, 
but the defendant shall not have pleaded before the death, the 
new defendant shall plead at the same time to the declaration and 
suggestion ; and in case the defendant shall have pleaded before 
the death, the new defendant shall be at liberty to plead to the 
suggestion, only by way of denial, or such plea as may be appro- 
priate to und rendered necessary by his character of executor or 
administrator, unless by leave of the Court or a judge, he should 
be permitted to plead fresh matter in answer to the declaration ; 
and in case the defendant shall have pleaded before the death, 
but the pleadings shall not have arrived at issue, the new defen- 
dant, besides pleading to the suggestion, shall continue the plead- 
ings to issue in the same manner as the deceased might have done, 
and the pleadings upon the declaration and the pleadings upon 
the suggestion shall be tried together ; and in case the plaintiff 
shall recover, he shall be entitled to the like judgment in respect 
of the debt or sum sought to be recovered and in respect of the 
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costs prior to the suggestion, and in respect of the costs of the 
suggestion and subsequent thereto, he shall be entitled to the like 
judgment as in an action originally commenced against the execu* 
tor or administrator. (See ante, pp. 19, 21, 645.) 

139. The death of either party between the verdict and the 
judgment shall not hereafter be alleged for error, so as auch judg- 
ment be entered within two terms after such verdict. 

140. If the plaintiff in any action happen to die after an in- 
terlocutory judgment and before a final judgment obtained there- 
in, the said action shall not: abate by reason thereof, if such ac- 
tion might be originally prosecuted or maintained by the execu- 
tor or administrator of such plamtiff; and if the defendant die 
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Death be- 
tween Ver- 
dict and 
judgment. 
Proceedings 
in case of 
death after 
interlocu- 
tory, and be- 
fore final 


after such interlocutory judgment and before final judgment judgment. 


therein obtained, the said action shall not abate, if such action 
might be originally prosecuted or maintained against the execu- 
tor or administrator of such defendant ; and the plaintiff, or, if 
he be dead after such interlocutory judgment, his executors or 
administrators, shall and may have a writ of revivor, in the form 
contained in the schedule (A.) to this Act annexed, marked No. 
9, or to the like effect, against the defendant, if living after such in- 
terlocutory judgment, or if he be dead, then against his execu- 
tors or administrators, to show cause why damages in such action 
should not be assessed and recovered by him or them; and if 
such defendant, his executors or administrators, shall appear at 
the return of such writ, and not show or allege any matter suf- 
ficient to arrest the final }udgment, or shall make default, a writ 
of inquiry of damages shall be thereupon awarded, or the amount 
for which final judgment is to be signed shall be referred to one 
of the Masters, as hereinbefore provided ; and upon the return 
of the writ, or delivery of the order with the amount indorsed 
thereon to the plaintiff, his executors or administrators, judg- 
ment final shall be given for the said plaintiff, his executors or 
administrators, prosecuting such writ of revivor, against such de- 
fendant, his executors or administrators respectively. 

141. The marriage of a woman plaintiff or defendant shall not 
cause the action to abate, but the action may, notwithstanding, 
be proceeded with to judgment ; and such judgment may be exe- 
cuted against the wife alone, or, by suggestion or writ of revivor 
pursuant to this Act, judgment may be obtuined against the hus- 
band and wife, and execution issue thereon; and in case of a 
judgment for the wife, execution may be issued thereupon by the 
authority of the husband without any writ of revivor or sugges- 
tion ; and if in any such action the wife shall sue or defend by 
attorney appointed by her when sole, such attorney shall have 
authority to continue the action or defence, unless such authority 
be countermanded by the husband, and the attorney changed ac- 
cording to the practice of the Court. (See ante, pp. 173, 473, 
598.) 

142. The bankruptcy or insolvency of the plaintiff in any ac- 
tion which the assignees might maintain for the benefit of the 
creditors, shall not be pleaded in bar to such action, unless the 


Marriage 
notto abate 


action, 


Bankruptcy 


and insol- 


vency of 


laintiff, 


assignees shall decline to continue, and give security for the costs when not to 


thereof, upon a judge’s order to be obtained for that purpose, 
within such reasonable time as the judge may order, but the pro- 
ceedings may be stayed until such election is made; and in case 
the assignees neglect or refuse to continue the action, and give 
such security within the time limited by the order, the defendant 
may within eight days after such neglect or refusal, plead the 
bankruptcy. (See ante, pp. 474, 507, 608.) 


o> - 


abate action. 
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Arrest of And with respect to the proceedings upon motions to arrest 


hes se the judgment, and for judgment non obstante veredicto, be 
ment pi ‘ it enacted as follows : 
obstante 148. Upon any motion made in arrest of judgment, or to enter 


Veredicto. on arrest of judgment, pursuant to the statute passed in the first 
Uponmotion year of his late Majesty King William the Fourth, intituled 
in arrest of ‘An Act for the more speedy Judgment and Execution in Actions 
judgment, brought in his Majesty’s Courts of Law at Westminster, and in 

the Court of Common Pleas of the County Palatine of Lancaster, 
c.7,orfor and for amending the Law as to judgment ona Cognovit actionem 
hss Sat ; in cases of Bankruptcy,” or for judgment non obstante veredicto, 
aad me by reason of the non-averment of some alleged material fact or 
omitted facts facts or material allegation, or other cause, the party, whose 
By ay cave pleading is alleged or adjudged to be therein defective, may, by 
ha stiggented leave of the Court, suggest the existence of the omitted fact or 
facts, or other matter, which, if true, would remedy the alleged 
defect ; and such suggestion may be pleaded to by the opposite 
party within eight days after notice thereof, or such further time 
as the Court or a judge may allow: and the proceedings for trial 
of any issues joined upon such pleadings shall be the same as in 
an ordinary action. (See ante, p. 820.) 
Judgmentto 144. If the fact or facts suggested be admitted, or found to be 
follow result true, the party suggesting shall be entitled to such judgment as 
“he would have been entitled to if such fact or facts or allegations 
had been originally stated in such pleading, and proved or ad- 
mitted on the trial, together with the costs of, and occasioned by, 
the suggestion and proceedings thereon ; but if such fact or facts 
be found untrue, the opposite party shall be entitled to his costs 
of, and occasioned by, the suggestion and proceedings thereon, in 
addition to any other costs to which he may be entitled. (See ante, 
p. 820.) . 
Costs of | 145. Upon an arrest of judgment, or judgment non obstante 
ae 8 veredicto, the Court shall adjudge to the party against whom such 
; judgment is given the costs occasioned by the trial of any issues 
of fact, arising out of the pleading for defect of which such judg- 
ment is given, upon which such party shall have succeeded ; and 
such costs shall be set off against any money or costs adjudged 
to the opposite party, and execution may issue for the balance, if 
any. (See ante, p. 820.) 





Error. And with respect to proceedings in error, be it enacted as fol- 
aes lows : 
146-167. [Sections 146 to 147 inclusive relate to error. | 
Ejectment. And with respect to the action of ejectment, be it enacted as 
iar follows : 


168-221. [Sections 168 to 221 inclusive relate to the action of 
ejectment. | 


Amendment. And whereas the power of amendment now vested in the Courts 
ais and the judges thereof is insufficient to enable them to 
prevent the failure of justice by reason of mistakes and 

objections of form, be it enacted as follows: 

Amendment. 222, It shall be lawful for the superior Courts of common law, 
and every judge thereof, and any judge sitting at nisi prius, at all 
times to amend all defects and errors in any proceeding in civil 
causes, whether there is anything in writing to amend by or not, 
and whether the defect or error be that of the party applying to 
amend or not; and all such amendments may be made with or 
without costs, and upon such terms as to the Court or judge may 
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seem fit; and all such amendments as may be necessary for the 
purpose of determining in the existing suit the real question in 
controversy between the parties shall be so made. (See ante, pp, 
12, 171, 469, 707.) 


And in order to enable the Courts and judges to carry this Act Power to 
thoroughly into effect, and to enable them from time to eee . 
time to make rules and regulations and to frame writs and cad fan 

proceedings for that purpose, be it enacted us follows : Writs and 
223. [General rules may be made by the judges.] (See ante, Proceedings. 
p. 462.) 
224. [New forms of writs and other proceedings. | 
Pie ne may be made by each Court for government of its 
officers. 


And whereas it is expedient that injunctions and orders to stay Effect of 
proceedings should be rendered more effectual, be it enacted 2” ania 
as follows : 

226. In case any action, suit, or proceeding in any Court of Injunctions 
law or equity shall be commenced, sued, or prosecuted, in dis- ra eee 
obedience of and contrary to any writ of injunction, rule, or order racditgs to 
of either of the superior Courts of law or equity at Westminster, have a spe- 
or of any judge thereof, in any other Court than that by or in cilic effect. 
which such injunction may have been issued, or rule or order 
made, upon the production to any such other Court or judge 
thereof of such writ of injunction, rule, or order, the said other 
Court (in which such action, suit, or proceeding may be com- 
menced, prosecuted or taken), or any jedge thereof, shill stay 
all further proceedings contrary to any such injunction, rule, or 
order; and thenceforth all further and subsequent proceedings 
shall be utterly null and void to all intents and purposes: pro- 
vided always, that nothing herein contained shall be held to di- 
minish, alter, abridge, or vary the liability of any person or persons 
commencing, suing, or prosecuting any such action, suit, or pro- 
ceeding contrary to any injunction, rule, or order of either of the 
Courts aforesaid, to any attachment, punishment, or other pro- 
ceeding to which any such person or persons are, may, or shall 
be liable in cases of contempt of either of the Courts aforesaid, 
in regard to the commencing, suing, or prosecuting such action, 
suit, or proceeding. (See ante, p. 572.) 


And be it enacted as follows : 

227. In the construction of this Act the word “ court” shall Interpreta- 
be understood to mean any one of the superior Courts of common #04 of terms 
law at; Westminster in which any action is brought ; and the 
word “judge” shall be understood to mean a judge or baron of 
any of the said Courts; and the word “ master” shall be under- 
stood to mean a master of any of the said Courts ; and the word 
“action”? shall be understood to mean any personal action 
brought by writ of summons in any of the said Courts ; and no 

art of the united kingdom of Great Britain and Ireland, nor 
the islands of Man, Guernsey, Jersey, Alderney, or Sark, nor any 
islands adjacent to any of them, being part of the dominions of 
her Majesty, shull be deemed to be “beyond the seas” within 
the meaning of this Act: and wherever in this Act, in describing 
or referring to any person or party, matter or thing, any word 
importing the singular number or masculine gender is used, the 
same shall be understood to include and shall be applicable to 
several persons and parties as well as one person or party, and 
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females as well as males, and bodies corporate as well as indi- 
viduals, and several matters and things as well as one matter or 
thing, unless it otherwise be provided, or there be something in 
“the subject or context repugnant to such construction. 
228. [Her Majesty may direct all or part of this Act to extend 
to any Court of record. ] 
229. [Certain of the provisions of this Act to extend and apply 
to the Court of Common Pleas at Lancaster and the Court of 
Pleas at Durham. | 
230. [Powers given by this Act to the judges of the superior 
Courts at Westminster to make rules, etc., may be exercised by 
judges of the Court of Common Pleas at Lancaster and Court of 
Pleas at Durham as to those Courts. | 
231. [Judges may make rules for applying other provisions of 
this Act to Court of Common Pleas at Lancaster and Court of 
Pleas at Durham. | 
232. [ Provisions to apply to masters of Courts at Westminster, 
to apply to prothonotarics of Court of Common Pleas at Lan- 
caster and Court of Pleas at Durham, and their deputies, etc. ] 
233. [As to proceedings in error. ] 
234. {Certain provisions of 4 & 5 Will. IV, c. 62, and 2 &$ 
Vict. c. 16, repealed. 
Short title 235. In citing this Act in any instrument, document, or pro- 
of Act. ceeding, it shall be sufficient to use the expression “The Common 
Law Procedure Act, 1852.” 
Act not to 236. Nothing in this Act shall extend to Ireland or Scotland, 


extendto except in the cases herein specially mentioned. 
Ireland or 
Scotland. 


SCHEDULE (B.). 


FORMS OF PLEADINGS. 
STaTEMENTS oF CAUSES OF ACTION. 
On Contracts. 


Goods sold. 1. Money payable by the defendant to the plaintiff for [these 
words ‘‘money payable,”’ etc., should precede money counts like \ 
to 14, but need only be inserted in the first] goods bargained and 
sold by the plaintiff to the defendant. (See ante, pp. 38, 39, 54, 
237.) 

Work and 2. Work done and materials provided by the plaintiff for the 

materials. defendant at his request. (See ante, p. 40.) 

Money lent. 3. Money ‘lent by the plaintiff to the defendant. (See ante, p. 
41.) 


Money paid. 4. Money paid by the plaintiff for the defendant at his request. 
(See ante, p. 42.) 

Money re- 5. Money received by the defendant for the use of the plain- 

caved: tiff. (See ante, p. 44.) 


Account 6. Money found to be due from the defendant to the plaintiff 
stated. on accounts stated between them. (See ante, p. 52.) 

Foranestate 7. A messuage and lands sold und conveyed by the plaintiff to 
aold. the defendant, (See ante, p. 246.) 

Eee good- 8. The goodwill of a business of the plaintiff, sold and given 


up by the plaintiff to the defendant. (See ante, p. 261.) 
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9. The defendant’s use, by the plaintiff’s permission, of mes- For the use 
suages and lands of the plaintiff. (See ante, p. 196.) se te 

10. The defendant’s use, by the plaintiff's permission, of % 5... they 
fishery of the plaintiff. (See ante, p. 198.) of a fishery, 

11. Fines payable by the defendant as tenant of customary For copy. 
tenements of the manor of to the plaintiff as lord of the hold fines, 
said manor, for the admission of the defendant into the said cus- 
tomary tenements. (See anée, p. 149.) 

12. The hire of [as the case may be], by the plaintiff let to For hire of 
hire to the defendant. (See ante, p. 170.) goods, ete. 

13. Freight for the conveyance by the plaintiff for the defen- For freight. 
dant at his request of goods in ships. (See ante, p. 129.) 

14, The demurrage of a ship of the plaintiff kept on demur- For demur- 
rage by the defendant. (See ante, p. 130.) _Tage. 

15. That the defendant, on the day of , A.D. , by Payee 
his promissory note, now overdue, promised to pay to the 2sainst 
plaintiff £ {¢wo| months after date, but did not pay the aris oF 
same. (See ante, p. 109.) ; 

16. That one A., on etc., [date], by his promissory note, now anacra’ © 
overdue, promised to pay to the defendant, or order, £ [two] Gersor of 
months after date ; and the defendant indorsed the same to the note. 
plaintiff; and the said note was duly presented for payment and 
was dishonoured, whereof the defendant had due notice, but did 
not pay the same. (See ante, p. 111.) 

17. That the plaintiff, on ete. [date], by his bill of exchange, Drawee 
now overdue, directed to the defendant, required the defendant to ceptor of bill 
pay to the plaintiff £ = [two] months after date; and the ; 
defendant accepted the said bill, but did not pay the same. (See 
ante, p. 94.) 

18. That the defendant, on etc., [date], by his bill of exchange, Payee 
directed to A., required A. to pay to the plaintiff £ [two] against 
months after date ; and the suid bill was duly presented for ac- 2°9¥°F- 
ceptance, and was dishonoured, of which the defendant had due 
notice, but did not pay the same. (See ante, p. 97.) 

19. That the plaintiff and defendant agreed to marry one an- Breach of 
other, and a reasonable time for such marriage has elapsed, and Promise of 
the plaintiff has always been ready and willing to marry the de- ™4™™!#6°- 
fendant, yet the defendant has neglected and refused to marry 
the plaintiff. (See ante, p. 219.) 

20. That the plaintiff and defendant agreed to marry one 
another on a day now elapsed, and the plaintiff was ready 
and willing to marry the defendant on that day, yet the defen- 
dant neglected and refused to marry the plaintiff. (See ante, pp. 

219, 647.) 

21. That the defendant, by warranting a horse to be then sound Warranty of 
and quiet to ride, sold the said horse to the plaintiff, yet the said * horse. 
horse was not then sound and quiet to ride. (See ante, pp. 264, 

266, 696.) 

22. That the plaintiff and the defendant agreed, by charter- Fornot load- 
party, that the plaintiff's ship called the ‘ Ariel’ should with all , 
convenient speed suil to R., or so near thereto as she could safely 
get, and that the defendant should there load her with a full 
cargo of tallow or other lawful merchandise, which she should 
carry to H., and there deliver, on payment of freight, £ per 
ton, and that the defendant should be allowed ten days for load- 
ing, and ten for discharge, and ten days for demurrage, if required, 
at £ per day ; and that the plaintiff did all things necessary 
on his part to entitle him to have the agreed cargo loaded on 
board the said ship at R., and that the time for so doing has 
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elapsed, yet the defendant made default in loading the agreed 
cargo. (See ante, pp. 189, 147.) 
pron: « 23. That the plaintiff let to the defendant a house, No. 401, 
rent. Piccadilly, for seven years, to hold from the day of ; 
A.D. , at £ a year, payable quarterly, of which rent 
quarters are due and unpaid. (See ante, p. 199.) 
eee cove- 24, That the plaintiff by deed let to the defendant a house, No. 
ae *°- 401, Piccadilly, to hold for seven years from the day of 
, A.D. , and the defendant by the said deed cove- 
nanted with the plaintiff well and substantially to repair the 
said house during the said term [according to the covenant |, yet 
the said house was during the said term out of good and sub- 
stantial repair. (See ante, p. 201.) 


For Wrongs independent of Contract. 


Trespass to 25. That the defendant broke and entercd certain land of the 

land. plaintiff, called the Big Field, and depastured the same with 
cattle. (See ante, p. 415.) 

Assault, bat. 26. That the defendant assaulted and beat the plaintiff, gave 

tery,and him into custody to a policeman, and caused him to be impri- 

fulse impri-  soned in a police office. (See ante, p. 412.) 


Pa 27. That the defendant debauched and carnally knew the plain- 
conversation tiff’s wife. (See ante, pp. 360, 702, 751.) 

Wrongful 28. That the defendant converted to his own use, or wrongfully 
conversion of deprived the plaintiff of the use and possession of the plaintifi’s 
goods. goods ; that is to say, iron, hops, houschold furniture [or as the 


case may be|. (See ante, pp. 290, 293.) 
Wrongful 29. That the defendant detuined from the plaintiff his title 
hae of decds of land called Belmont in the county of ; that is to 
pear > gay, [describe the deeds |. (See ante, p. 314.) 
30. That the plaintiff was possessed of a mill, and by reason 


Diverting 

water from thereof was entitled to the flow of a stream for working the 

@ mill. same, and the defendant, by cutting the bank of the said stream, 
diverted the water thereof away from the said mill. (See anie, 


. 428.) 

Tufringe- : 31. That the plaintiff was the first and true inventor of a cer- 

ment of a ‘ . “a aad 

patent. tain new manufacture, that is to say, of “ccrtain improvements 
in the manufacture of sulphuric acid,” and thereupon her Majesty 
Queen Victoria, by letters patent under the great seal of England, 
granted the plaintiff the sole privilege to make, use, exercise, and 
vend the said invention within England for the term of fourtecn 
years from the day of, A.D. , subject to a condi- 
tion that the plaintiff should within six calendar months next 
after the date of the said letters patent cause to be enrolled in 
the High Court of Chancery an instrument in writing under his 
hand and seal, particularly describing and ascertaining the nature - 
of Ins said invention, and in what manner the same was to be 
and might be performed, and the plaintiff did within the time pre- 
scribed fulfil the said condition, and the defendant during the 
a term did infringe the said patent right. (See ante, pp. 385, 

65.) : 

Defamation 32. That the defendant falsely and maliciously spoke and pub- 

ef character. ee the plaintiff the words following ; that is to say, “ heis 
a thief ;” 

[af there be any special damage, here state it with such rea- 
sonable particularity as to give notice to the defendant 
of the peculiar injury complained of ; for instance, | 
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whereby the plaintiff lost his situation as gamekeeper in the em- 
ploy of A. (See ante, pp. 304, 308.) 

33. That the defendant falsely and maliciously printed anfl 
published of the plaintiff in a newspaper called ‘ ’ the 
words following; that is to say, “he is a regular prover under 
bankruptcies,” the defendant meaning thereby that the plaintiff 
had proved and was in tho habit of proving fictitious debts 
against the estates of bankrupts, with the knowledge that such 
debts were fictitious. (See ante, pp. 304, 305.) 


CoMMENCEMENT OF PLEA. 


34. The defendant by his attorney [or “in person ”’] 
says [here state the substance of the plea}. (See ante, p. 433.) 

35. And for a second plea the defendant says [here state the 
second plea}. (See ante, p. 446.) 


Pleas in Actions on Contracts. 


36. That he never was indebted as alleged. 

[This plea is applicable to declarations lke those numbered Nenial of 
1 to 14.] (See ante, p. 461.) debt. 

37. That he did not promise as alleged. 

[This plea is applicable to other declarations on simple con- Denia) of 
tracts, not on bills and notes, such as those numbered 19 to 22. contract. 
It would be unobjectionable to use “ did not warrant,” “did not 
agree,”’ or any other appropriate denial.| (See ante, pp. 465, 

696. 
38. That the alleged deed is not his deed. (See ante, p. 467.) ae of 

39. That the alleged cause of action did not accrue within six lag ‘i P 
years [state the period of limitation applicable to the case] before yinitations. 
this suit. (See ante, pp. 644, 747.) 

40. ‘That before action he satisfied and discharged the plaintiff's Payment. 
claim by payment. (See ante, p. 660.) 

41. That the plaintiff at the commencement of this suit was, Set-off. 
and still is, indebted to the defendant in an amount equal to the 
plaintiff’s claim, for [here state the cause of set-off, as in a decla- 
ration ; see forms, ante], which amount the defendant is willing 
to set off against the plaintilf’s claim. (See ante, p. 682.) 

42. That after the alleged claim accrued, and before this suit, Release 
the plaintiff by deed released the defendant therefrom. (See ante, 

p- 670.) 


Pleas in Actions for Wrongs independent of Contract. 


43. That he is not guilty. (See ante, p. 697.) Not guilty. 
44. That he did what is complained of by the plaintiff’s leave. Teavaaua 
(See ante, p. 740.) licence. 


45. That the plaintiff first assaulted the defendant, who there- gelf-defence. 
upon necessarily committed the alleged assault in his own de- 
fence. (See ante, pp. 755, 792.) 

46. That the defendant, at the time of the alleged trespass, Right of 
was possessed of land, the occupiers whereof for twenty years ¥®Y- 
before this suit enjoyed as of right and without interruption a 
way on foot and with cattle from a public highway over the said 
land of the plaintiff to the said land of the defendant, and from 
the said land of the defendant over the said land of the plaintiff 
to the said public highway, at all times of the year, for the gy P 
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convenient occupation of the said land of the defendant, and 
that the alleged trespass was a use by the defendant of the said 
way. (See ante, p. 811.) 

47. That the defendant, at the time of the alleged trespass, 
was possessed of land, the occupiers whereof for thirty years be- 
fore this suit enjoyed as of right and without interruption, com- 
mon of pasture over the said land of the plaintiff for all their 
cattle, levant and couchant, upon the said land of the defendant, 
at all times of the year, as to the said land of the defendant ap- 
pertaining, and that the alleged trespass was a use by the defen- 
dant of the said right of common. (See ente, p. 711.) 


REPLICATIONS. 


48. The plaintiff takes issue upon the defendant’s Ist, 2nd, 
etc., pleas. (See ante, p. 453.) 

49. The plaintiff as to the second plea says [here state the an- 
swer to the pica as in the following forms}. (See ante, p. 454.) 

50. That the alleged release is not the plaintiff's deed. (See 
ante, p. 671.) 

51. That the alleged release was procured by the fraud of the 
defendant. (See ante, p. 671.] 

52. That the alleged set-off did not accrue within six years 
before this suit. (See ante, p. 691.) 

53. That the plaintiff was possessed of land whercon the de- 
fendant was trespassing and doing damage, whereupon the plain- 
tiff requested the defendant to leave the said land, which the de- 
fendant refused to do; and thereupon the plaintiff gently laid 
his hands on the defendant in order to remove him, doing no 
more than was necessary for that purpose, which is the alleged 
first assault by the plaintiff. (See ante, p. 792.) 

54. That the occupiers of the said land did not for twenty 
years before this suit enjoy as of mght and without interruption 
the alleged way. (See ante, pp. 714, 815.) 


New ASSIGNMENT. 


55. The plaintiff, as to the and pleas, says, that 
he sues not for the trespasses therein admitted, but for trespasses 
committed by the defendant in excess of the alleged rights, and 
also in other parts of the said land and on other occasions, and 
for other purposes than those referred to in the said plea. (See 
ante, p. 757. | 

[If the plaintiff replies and new assigns, the new assignment 
may be as follows :] 

56. And the plaintiff, as to the and pleas, further 
says, that he sues not only for the trespasses in those pleas ad- 
mitted, but also for, ete. (See ante, p. 457.) 

[Lf the plaintiff replies and new assigns to some of the pleas, 
and new asssigns only to the other, the form may be as follows :] 

57. And the plaintiff, as to the and pleas, further 
says, that he sues not for the trespasses in the pleas 
(the pleas not replied to] admitted, but for the trespasses in 
the pleas [the pleas replied to] admitted, and also for, 
etc. (See ante, p. 457.) 
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THE COMMON LAW PROCEDURE ACT, 1854. 
(17 & 18 Vicor. cap. 125.) : 


An Act for the further Amendment of the Process, Prac- 
tice, and Mode of Pleading in and enlarging the Juris- 
diction of the Superior Courts of Common Law at 
Westminster, and of the Superior Courts of Common 
Law of the Counties Palatine of Lancaster and Durham. 
[12th August, 1854. ] 


Br it enacted by the Queen’s most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, . 
and Commons, in this present parliament assembled, and by the 
authority of the same, as follows :— 

1. The parties to any cause may, by consent in writing, Judge may, 
signed by them or their attorneys, as the case may be, leave the by consent, 
decision of any issue of fact to the Court, provided that the ef Gquesons 
Court, upon a rule to show cause, or a judge on summons, shall, 
in their or his discretion, think fit to allow such trial; or pro- 
vided the judges of the superior Courts of Law at Westminster 
shall, in pursuance of the power hereinafter given to them, make 
any general rule or order dispensing with such allowance, either 
in all cases or in any particular class or classes of cases to be 
defined in such rule or order; and such issue of fact may there- 
upon be tried and determined, and damages assessed where 
necessary, in open court, either in term or vacation, by any 
judge who might otherwise have presided at the trial thereof by 
jury, either with or without the assistance of any other judge or 
judges of the same Court, or included in the same commission 
at the assizes; and the verdict of such judge or judges shall be 
of the same effect as the verdict of a jury, save that it shall not 
be questioned upon the ground of being against the weight of 
evidence ; and the proceedings upon and after such trial, as to 
the power of the Court or judge, the evidence, and otherwise, 
shall be the same as in the case of trial by jury. 

2. [Two judges may sit at same time for trial of causes pend- 
ing in the same Court. | 

3. If it be made appear, at any timo after the issuing of the power to 
writ, to the satisfaction of the Court or a judge, upon the applica- Court or 
tion of either party, that the matter in dispute consists wholly or judge eee 
in part of matters of mere account which cannot conveniently be tration be- 
tried in the ordinary way, it shall be lawful for such Court or fore trial. 
judge, upon such application, if they or he think fit to decide 
such matter in a summary manner, or to order that such matter, 
either wholly or in part, be referred toe an arbitrator appointed 
by the parties, or to an officer of the Court, or in country causes 
to the judge of any county court, upon such terms as to costs 
and otherwise as sucl:i Court or judge shall think reasonable ; 
and the decision or order of such Court or judge, or the award 
or certificate of such referee, shall be enforceable by the same 
process as tle finding of a jury upon the matter referred. 

4, If it shall appear to the Cour} or a judge that the allow- Special case 
ance or disallowance of any particular item or items in such may be 
account depends upon a question of law fit to be decided by the parr 
Court, or upon a question of fact fit to be decided by a jury, or fact tried, 
by a judge upon the consent of both parties as hereinbefore pro- 
vided, it shall be lawful for such Court or judge to direct a case 
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to be stated, or an issue or issues to be tried; and the decision 
of the Court upon such case, and the finding of the jury or 
gudge upon such issue or issues, shall be taken and acted upon 
by the arbitrator as conclusive. 
Arbitrator 5. It shall be lawful for the arbitrator upon any compulsory 
may state yeference under this Act, or upon any reference by consent of 
special case. a rties where the submission is or may be made a rule or order 
of any of the superior Courts of Law or Equity at Westminster, 
if he shall think fit, and if it is not provided to the contrary, to 
state his award, as to the whole or any part. thereof, in the form 
of a special case for the opinion of the Court, and when an 
action is referred, judgment, if so ordered, may be entered accord- 
ing to the opinion of the Court. 
Power to 6. If upon the trial of any issue of fact by a judge under this 
judge to Act it shall appear to the judge that the questions arising there- 
tration at. 0” involve matter of account which cannot conveniently be tried 
time of trial, before him, it shall be lawful for him, at his discretion, to order 
beh ne that such matter of account be referred to an arbitrator ap- 
his dectsion, Pointed by the parties, or to an officer of the Court, or, in 
country causes, to a judge of any county court, upon such terms, 
as to costs and otherwise, as such judge shall think reasonable ; 
and the award or certificate of such referee shall have the same 
effect as hereinbefore provided as to the award or certificate of a 
referee before trial; and it shall be competent for the judge to 
proceed to try and dispose of any other matters in question, not 
referred, in like manner as if no reference had been made. 
Proceedings 7. The proceedings upon any such arbitration as aforesaid 
eee of Shall, except otherwise directed hereby or by the submission or 
ar arbitrae document authorizing the reference, be conducted in like manner, 
tor. and subject to the same rules and enactments, as to the power of 
the arbitrator and of the Court, the attendance of witnesses, the 
production of documents, enforcing or setting aside the award, 
and otherwise, as upon a reference made by consent under a rule 
of court or judge’s order. 
Power to 8. In any case where reference shall be made to arbitration as 
eee aforesaid the Court or a judge shall have power at any time, and 
tor. from to time, to remit the matters referred, or any or either of 
them, to the reconsideration and redetermination of the said ar- 
bitrator, upon such terms, as to costs and otherwise, as to the said 
Court or judge may seem proper. 
Application 9. All applications to set aside any award made on a compul- 
to set aside gory reference under this Act shall and may be made within the 
the award. frst seven days of the Term next following the publication of 
the award to the parties, whether made in vacation or term; 
and if no such application is made, or if no rule is granted there- 
on, or if any rule granted thereon is afterwards discharged, such 
award shall be final betWeen the parties. 
Enforcing of 10. Any award made on a compulsory reference under this 
ribet ip et Act may, by authority of a judge, on such terms as to him may 
esiting them Seem reasonable, be enforced at any time after seven days from 
aside. the time of publication, notwithstanding that the time for 
moving to set it aside has not elapsed. 

11. Whenever the parties to any deed or instrument in writing 
by one party be hereafter made or executed, or any of them, shall agree 
alter all have that any then existing or future differences between them or any 
na fares ar- of them shall be referred to arbitration, and any one or more of 
Court or’ the parties so agreeing, or any person or persons claiming through 
judge may or under him or them, shall nevertheless commence any action 


ey ms law or suit in equity against the other party or parties, or any 
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of them, or against any person or persons claiming through or 
under him or them in respect of the matters so agreed to be re- 
ferred, or any of them, it shall be lawful for the Court in whigh 
action or suit is brought, or a judge thereof, on application by 
the defendant or defendants, or any of them, after appearance 
and before plea or answer, upon being satisfied that no sufficient 
reason exists why such matters cannot be or ought not to be re- 
ferred to arbitration according to such agreement as aforesaid, and 
that the defendant was at the time of the bringing of such action 
or suit and still is ready and willing to join and concur in all acts 
necessary and proper for causing such matters so to be decided 
by arbitration, to make a rule or order staying all proceedings in 
such action or suit, on such terms as to costs and otherwise as to 
such Court or judge may seem fit: Provided always, that any 
such rule or order may at any time afterwards be discharged or 
varied as justice may require. 
12. [On failure of parties or arbitrators, judge may appoint 
single arbitrator or umpire. | 
13. [When reference is to two arbitrators and one party fail 
to appoint, other party may appoint arbitrator to act alone. | 
14. [Two arbitrators may appoint umpire. } 
15. [Award to be made in three months unless parties or 
Court enlarge time.] 
16. [Rule to deliver possession of land pursuant to award to 
be enforced as a judgment in ejectment. | 
17. Every agreement or submission to arbitration by consent, Agreement 
whether by deed or instrument in writing not under seal, may be eau 
made a rule of any one of the superior Courts of Law or Equity ing may be _ 
at Westminster, on the application of any purty thereto, unless made rule of 
such agreement or subunission contain words purporting that the Pilea 
parties intend that it should not be made a rule of Court; and esas tei 
if in any such agreement or submission it is provided that the tion appear. 
same shall or may be made a rule of one in particular of such 
superior Courts, it may be made_a rule of that Court only; and 
if when there is no such provision a case be stated in the award 
for the opinion of one of the superior Courts, and such Court be 
specified in the award, and the document authorizing the refe- 
rence have not, before the publication of the award to the par- 
ties, been made a rule of Court, such document may be made a 
rule only of the Court specified in the award ; and when in any 
case the document authorizing the reference is or has been made 
a rule or order of any one of such superior Courts, no other of 
such Courts shall have any jurisdiction to entertain any motion 
respecting the arbitration or award. 
18-31. [Sections 18 to 31 inclusive relate to proceedings at the 
trial and evidence. | 
32. [Error may be brought on a special case. ] 
33. [Grounds to be stated in rule nisi for new trial.] 
34-42. [Sections 34 to 42 inclusive relate to appeal upon mo- 
tions and rules to enter a verdict or nonsuit or for a new trial. ] 
43. [Error upon award of trial de novo. } 
“Payment of costs upon new trial on matter of fact. | 
45. [Affidavits on new matter. ] 
46-49. [Sections 46 to 49 inclusive relate to oral examina- 
tion of witnesses. | 
50. [Discovery of documents. | 
51-57. [Sections 51 to 57 inclusive relate to examination of 
party, orally and by written interrogatories. | 
58. [Inspection by jury or parties or witnesses. | 
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59. [Rule or order for summoning jury. } 

60. It shall be lawful for any creditor who has obtained a 
jydgment in any of the superior Courts to apply to the Court or 
a judge for a rule or order that the judgment debtor should be 
orally examined as to any and what debts are owing to him be- 
fore a master of the Court, or such other person as the Court or 
judge shall appoint ; and the Court or judge may make such rule 
or order for the examination of such judgment debtor, and for 
the production of any books or documents, and the examination 
shall be conducted in the same manner as in the case of an oral 
examination of an opposite party before a master under this Act. 

61. ‘It shall be lawful for a judge, upon the ex parte applica- 
tion of such judgment creditor, either before or after such oral 
examination, and upon affidavit by himself or his attorney stat- 
ing that judgment has been recovered, and that it is still unsatis- 
fied, and to what amount, and that any other person is indebted 
to the judgment debtor, and is within the jurisdiction, to order 
that all debts owing or accruing from such third person (herein- 
after called the garnishee) to the judgment. debtor shall be at- 
tached to answer the judgment debt; and by the same or any 
subsequent order it may be ordered that the garnishee shall ap- 
pear before the judge or a master of the Court, as such judge 
shall appoint, to show cause why he should not pay the judgment 
creditor the debt due from him to the judgment debtor, or so 
much thereof as may be sufficient to satisty the judgment debt. 
(See ante, p. 49-4.) 

62. Service of an order that debts due or accruing to the 
judgment debtor shall be attached, or notice thereof to the gar- 
nishee, in such manner as the judge shall direct, shall bind such 
debts in his hands. (See anfe, pp. 494, 495.) 

63. If the garnishee does not forthwith pay into court the 
amount due from him to the judgment debtor, or an amount 
equal to the judgment debt, and does not dispute the debt due 
or claimed to be due from him to the judgment debtor, or if he 
does not appear upon summons, then the judge may order exe- 
cution to issue, and it may be sued forth accordingly, without 
any previous writ or process, to levy the amount due from such 
garnishee towards satisfaction of the judgment debt. (See ante, 

. 495.) 

64. Ifthe garnishee disputes his linbility, the judge, instead 
of muking an order that execution shall issue, may order that the 
judgment creditor shall be at liberty to proceed against the gar- 
nishee by writ, calling upon him to show cause why there should 
not be execution against him for the alleged debt, or for the 
amount due to the judgment debtor, if less than the judgment 
debt, and for costs of suit; and the proceedings upon such suit 
shall be the same, as nearly as may be, as upon a writ of revivor 
issued under ‘‘’ he Common Law Procedure Act, 1852.” (See 
ante, pp. 34, 82, 495.) 

65. Payment made by or execution levied upon the garnishee 
under any such proceeding as aforesaid shall be a valid discharge 
to him as against the judgment debtor to the amount paid or 
levied, although such proceeding may be set aside or the judg- 
ment reversed. 

66. In each of the superior Courts there shall be kept at the 
master’s office a debt attachment book, and in such book entries 
shall be made of the attachment and proceedings thereon, with 
names, dates, and statements of the amount recovered, and other- 
wise ; and the mode of keeping such books shall be the same in 
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all the Courts; and copies of any entries made therein may be 
taken by any person upon application to any master. 

67. The costs of any application for an attachment of debt Costs of ap- 
under this Act, and of any proceedings arising from or incidental Plication. 
neuen application, shall be in the discretion of the Court or a 
judge. 

68. The plaintiff in any action in any of the superior Courts, Action for 
except replevin and ejectment, may indorse upon the writ and enone 
copy to be served a notice that the plaintiff intends to claim the pectoris 
a writ of mandamus, and the plaintiff may thereupon claim in ance of 
the declaration, either together with any other demand which duties. 
may now be enforced in such action, or separately, a writ of 
mandamus commanding the defendant to fulfil any duty in the 
fulfilment of which the plaintiff is personally interested. (See ante, 

p. 356.) 

69. The declaration in such action shall set forth sufficient Declaration 
grounds upon which such claim is founded, and shall sct forth i #ction for 
that the plaintiff is personally interested therein, and that he ™*™°#™™* 
sustains or may sustain damage by the non-performance of such 
duty, and that performance thereof has been demanded by him, 
and refused or neglected. (See ante, p. 356.) 

70. The plendings and other proceedings in any action in Proceedings 
which a writ of mandamus is claimed, shall be the same in all fee te claim 

or manda- 
respects, as nearly as may be, and costs shall be recoverable by mug, 
either party, as in an ordinary action for the recovery of damages. 
(See ante, p. 356.) 

71. In case judgment shall be given to the plaintiff that a Judgment 
mandamus do issue, it shall be lawful for the Court in which such one ceouee 
judgment is given, if it shall see fit, besides issuing execution in =" 
the ordinary way for the costs and damages, also to issue a per- 
emptory writ of mandamus to the defendant, commanding him 
forthwith to perform the duty to be enforced. 

72. The writ need not recite the declaration or other proceed- Form of 
ings, or the matter therein stated, but shall simply command the 
performance of the duty, und in other respects shall be in the 
form of an ordinary writ of execution, except that it shall be 
directed to the party and not to the sheriff, and may be issued in 
term or vacation, and returnable forthwith ; and no return there- 
to, except that of compliance, shall be allowed, but time to return 
it may, upon sufficient grounds, be allowed by the Court or a 
judge, either with or without terms. 

73. The writ of mandamus so issued as aforesaid shall have Effect of 
the same force and cffect as 2 peremptory writ of mandamus - 
issued out of the Court of Queen’s Bench, and in case of disobe- proceedings 
dience may be enforced by attachment. (See ante, p. 356.) to enforce 1t, 

74. The Court may, upon application by the plaintiff, besides The Court 
or instead of proceeding against the disobedient purty by attach- 2, ees 
ment, direct that the Act required to be done may be done by the ie 
plaintiff or some other person appointed by the Court, at the expense of 
expenee of the defendant ; and upon the act being done, the the defen- 
amount of such expense may be ascertained by the Court, either dant. 
by writ of inquiry or reference to a master, as the Court or a 
judge may order; and the Court may order payment of the 
amount of such expenses and costs, and enforce payment thereof 
by execution. 

75. Nothing herein contained shall take away the jurisdiction Prerogative 
ofthe Court of Queen’s Bench to grant writs of mandamus ; nor a a 
shall any writ of mandamus issued out of that Court be invalid preserved, 
by reason of the right of the prosecutor to proceed by action for 
mandamus under this Act. 
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Proceedings 76. Upon application by motion for any writ of mandamus in 
ria abel the Court of Queen’s Bench, the rule may in all cases be abso- 
mandamus te in the first instance, if the Court shall think fit; and the 
accelerated. writ may bear teste on the day of its issuing, and may be made 
returnable forthwith, whether in term or in vacation, but time 
may be allowed to return it, by the Court or ajudge, either with 
or without terms. 
Proceedings 77. The provisions of “The Common Law Procedure Act, 
on preroga- 1852,” and of this Act, so far as they are applicable, shall apply 
tive bck of to the pleadings and proceedings upon a prerogative writ of man- 
mancames- damus issued by the Court of Queen’s Bench. 
Specific 78. The Court or a judge shall have power, if they or he see fit 
delivery of 80 to do, upon the application of the plaintiff in any action for 
chattels. the detention of any chattel, to order that execution shall issue 
for the return of the chattel detained, without giving the defen- 
dant the option of retaining such chattel upon paying the value 
assessed, and that if the said chattel cannot be found, and unless 
the Court or a judge should otherwise order, the sheriff shall 
distrain the defendant by all his lands and chattels in the said 
sheriff’s bailiwick, till the defendant render such chattel, or, at 
the option of the plaintiff, that he cause to be made of the de- 
fendant’s goods the assessed value of such chattel ; provided that 
the plaintiff shall, either by the same or a separate writ of execu- 
tion, be entitled to have made of the defendant's goods the da- 
pe costs, and interest in such action. (See ante, pp. 313, 728, 
67.) 
Claimofwrit 79. In allcases of breach of contract or other injury, where the 
of injunction party injured is entitled to maintain and has brought an action, 
he may, in like case and manner as hereinbefore provided with 
respect to mandamus, claim a writ of injunction against the re- 
petition or continuance of such breach of contract, or other in- 
jury, or the committal of any breach of contract or injury of a 
like kind, arising out of the same contract, or relating to the 
same property or right; and he may also in the same action in- 
clude a claim for damages or other redress. (See ante, p. 341.) 
Form of writ 80. The writ of summons in such action shall be in the same 
ofsummons form as the writ of summons in any personal action, but on every 
epee eel such writ and copy thereof there shall be indorsed a notice that 
on. in default of appearance the plaintiff may, besides proceeding to 
judgment and execution for damages and costs, apply for and 
obtain a writ of injunction. 
Formofpro- 81. The proceedings in such action shall be the same, as nearly 
ceedings and as may be, and subject to the like control, as the procecdings in 
of judgment. an action to obtain a mandamus under the provisions hereinbe- 
fore contained ; and in such action judgment may be given that 
the writ of injunction do or do not issue, as justice may require ; 
and in case of disobedience such writ of injunction may be en- 
forced by attachment by the Court, or, when such Courts shall 
not be sitting, by a judge. (See ante, p. 341.) 
Writ of in- 82. It shall be lawful for the plaintiff at any time after the com- 
baie ney mencement of the action, and whether before or after judgment, 
jh td ae to apply ex parte to the Court or a judge for a writ of injunction 
stage of the to restrain the defendant in such action from the repetition or con- 
cuuse, tinuance of the wrongful act or breach of contract complained of, 
or the committal of any breach of coutract or injury of a like kind, 
arising out of the same contract, or relating to the same property 
or right ; and such writ may be granted or denied by the Court or 
judge upon such terms as to the duration of the writ, keeping an 
account, giving security, or otherwise, as to such Court or judge 
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shall seem reasonable and just; and in case of disobedience such 
writ may be enforced by attachment by the Court, or, when such 
Courts shall not be sitting, by a judge : provided always that ansy 
order for a writ of injunction made by a judge, or any writ issued 
by virtue thereof, may be discharged or varied or set aside by the 
Court on application made thereto by any party dissatisfied with 
such order. 

83. It shall be lawful for the defendant or plaintiff in replevin Equitable 
in any cause in any of the superior Courts in which, if judgment 8 “landed 
were obtained, he would be entitled to relief against such judg- °° P°*°°™ 
ment on equitable grounds, to plead the facts which entitle him 
to such relief by way of defence, and the said Courts are hereby 
empowered to receive such defence by way of plea; provided that 
such ploa shall begin with the words “for defence on equitable 
grounds,” or words to the like effect. (See ante, pp. 437, 450, 

566, 567, 733.) 

84. Any such matter which, if it arose before or during the Equitable 
time for pleading, would be an answer to the action by way of defence after 
plea, may, if it arise after the lapse of the period during which it J¥48™e4t. 
could be pleaded, be set up by way of auditd quereld. (Sce ante, 
pp. 566, 733.) 

85. The {plaintiff may reply, in answer to any plea of the de- Equitable 
fendant, facts which avoid such plea upon equitable grounds ; pro- replication. 
vided that such replication shall begin with the words “ for repli- 
cation on equitable grounds,’ or words to the like effect. (See 
ante, pp. 456, 567, 733.) 

86. Provided always, that in case it shall appear to the Court gourt or 
or any judge thereof, that any such equitable plea or equitable judge may 
replication cannot be dealt with by a court of law so as to do jus- strike ee 
tice between the parties, it shall be Jawful for such Court or judge ea oetepli 
to order the same to be struck out on such terms as to costs and cation. 
otherwise as to such Court or judge may seem reasonable. (See 
ante, pp. 567, 733.) 

87. In case of any action founded upon a bill of exchange or Actions on 
other negotiable instrument, it shall be lawful for the Court or a lost instru- 
judge to order that the loss of such instrument shall not be set ™°™!* 
up, provided an indemnity is given, to the satisfaction of the 
Court or judge, or a master, against the clainis of any other per- 
son upon such negotiable instrument. (See ante, p. 534.) 

88. [Jurisdiction under Shipowners Act.] 

89. [False evidence. ] 

90. [ Execution to fix bail.] 

91. Proceedings against executors upon a judgment of assets Scire facias 
in futuro may be had and taken in the manner provided by “The on judgment 
Common Law Procedure Act, 1852,” as to writs of revivor. (See ite m 
ante, p. 579.) 

92. Where an action would, but for the provisions of ‘‘ The To compel 
Common Law Procedure Act, 1852,” have abated by reason of See aaa: 
the death of either party, and in which the proccedings may be trent of ac. 
revived and continued under that Act, the defendant or person tion in case 
against whom the action may be so continued may apply by of death. 
summons to compel the plaintiff, or person entitled to proceed 
with the action in the room of the plaintiff, to proceed according 
to the provisions of the said Act within such time as the judge 
shall order; and in default of such proceeding the defendant, or 
other poreon against whom the action may be so continued as 
aforesaid, shall be entitled to enter a suggestion of such default, 
and of the representative character of the person by or against 
whom the action may be proceeded with, as the case may be, and 
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to have judgment for the costs of the action and suggestion against 
the plaintiff, or against the person entitled to proceed in his room, 
98 the case may be, and in the latter case to be levied of the goods 
of the testator or intestate. 

93. [Claimant in second ejectment for same premises against 
same defendant may be ordered to give security for costs. | 

94. [As to writs of execution issued before the 24th October, 
1852. ] 

95. [Courts may appoint sittings. ] 

96. It shall be lawful for the superior courts of common law, 
and every judge thereof, and any judge sitting at nisi prius, at 
all times to amend all defects and errors in any proceedings under 
the provisions of this Act, whether there is anything in writing to 
amend by or not, and whether the defect or error be that of the 
party applying to amend or not; and all such amendments may 
be made with or without costs, and upon auch terms as to the 
Court or judge may seem fit; and all such amendments as may 
be necessary for the purpose of determining in the existing suit 
the real question in controversy betweon the parties shall be so 
made, if duly applied for. 

97. [General rules may be made by the judges. | 

98. [New forms of writs and other proceedings. ] 

99. In the construction of this Act the word “court” shall be 
understood to mean any one of the superior courts of common 
law at. Westminster ; and the word “judge” shall be underatood 
to mean a judge or baron of any of the said courts ; and the word 
*‘ master” shall be understood to mean a master of any of the 
said courts; and the word “action” shall be understood to mean 
any personal action in any of the said courts. 

100. [Provisions relating to superior courts to apply to Court 
of Common Pleas at Lancaster and Court of Pleas at Durham. | 

101. { Provisions as to Masters of superior Courts to apply to 
Prothonotaries of Palatinate Courts. ] 

102. [Court of Queen’s Bench to be the Court of Appeal from 
Palatinate Courts. ] 

103. [Enactments in ss. 19 to 32 to apply to every civil court 
of judicature in England and Ireland. } 

104, The provisions of this Act shall come into operation on 
the twenty-fourth day of October, in the year of our Lord One 
thousand eight hundred and fifty-four. 

105. (Her Majesty may direct all or part of this Act to extend 
to any Court of Record.] 

106. In citing this Act in any instrument, document, or pro- 
ceeding, it shall be sufficient to use the expression “ The Com- 
mon Law Procedure Act, 1854.” 

107. Nothing in this Act shall extend to Ireland or Scotland, 
gave a8 


THE COMMON LAW PROCEDURE ACT, 1860. 
(23 & 24 Vicr. cap. 125.) 


An Act for the further Amendment of the Process, Prac- 
tice, and Mode of Pleading in and enlarging the Jurts- 
diction of the Superior Courts of Common Law at West- 
minster. [28th August, 1860.] 


WHEREAS it is desirable further to improve the process, prac- 
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tice, and mode of pleading in, and, in some respects, to enlarge 
the jurisdiction of the Superior Courts of Common Law: Be it 
enacted by the Queen’s most excellent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and Com- 
mons, in this present parliament assembled, and by the authority 
of the same, as follows: 

1-3. [Sections 1 to 3 inclusive relate to Relief against For- 
feiture. | 

4-11. [Sections 4 to 11 inclusive relate to Appeal from order 
of judge under this Act.] 

12-18. [Sections 12 to 18 inclusive relate to Interpleader Pro- 
ceedings. | 


Procedure and Practice. 


19. The joinder of too many plaintiffs shall not be fatal, but Joinder as 

every action may be brought in the name of all the persons in pine of 
; ; : persons 
whom the legal right may be supposed to exist; and judgment supposed to 
may be given in favour of the plaintiffs by whom the action is be legally 
brought, or of one or more of them, or, in case of any question of titled. 
misjoinder being raised, then in favour of such one or more of 
them as shall be adjudged by the Court to be entitled to recover : 
provided always, that the defendant, though unsuccessful, shall 
be entitled to his costs occasioned by joining any person or 
persons in whose favour judgment is not given, unless otherwise 
Stas by the Court or a judge. (See ante, pp. 5, 229, 469, 680, 
08.) 

20. Upon the trial of such cause a defendant who has therein Defendantto 
pleaded a set-off may obtain the benefit of his set-off by proving pete hehe 
either that all the parties named us plaintiffs are indebted to him, though see 
notwithstanding that one or more of such plaintiffs was or were plaintiffs 
improperly joined, or on proving that the plaintiff or plaintiffs properly 
who establish their right to maintain the cause is or are indebted 3" 
to him. (See ante, p. 680.) 

21. No other action shall be brought against the defendant by No other 
any person so joined as plaintiff in respect of the same cause of 8¢Hon ie 
cue same claim 

22. The provisions of an Act passed in the session of parlia- brought. 
ment held in the nineteenth and twentieth years of the reign of sa one ot 
her present Majesty, chapter one hundred and eight, which re- ae a rv 
Jate to replevin, shall be deemed and taken to apply to all cases replevin, 
of replevin, in like manner as to the cases of replevin of goods extended to 
distrained for rent or damage feasant. (See ante, pp. 235, 393.) acai 

23. The plaintiff in replevin may in answer to an avowry pay Payment 
money into court in satisfaction, in like manner and subject to into court in 
the same proceedings as to costs and otherwise as upon a pay- Teplevin. 
ment into court by a defendant in other actions. (See ante, pp. 

235, 767, 777, 784.) 

24. Such payment into court in replevin shall not, nor shall Effect of 
the acceptance thereof by the defendant in satisfaction, work a deer ged 
forfeiture of the replevin bond. (See ante, pp. 235, 777.) peach 

25. In any action brought upon a bond which has a condition Payment 
or defeasance to make void the same upon payment of a lesser a court in 
sum at a day or place certain, with a penalty, and in any action moneys 
for detaining the goods of the plaintiff, it shall be lawful for the ponds, and 
defendant, by leave of the Court or a judge, and upon such terms for detainer. 
as they or he shall think fit, to pay into court a sum of money 
to answer the claim of the plaintiff in respect of such bond in 
the former case, and in the latter case to the value of the goods 
alleged to be detained; and such payment into court shall be 
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made and pleaded in like manner, and according to the provi- 
sions of “‘ The Common Law Procedure Act, 1852 ;”’ and the like 
proceedings may be had and taken thereupon as to costs and 
otherwise. (See ante, pp. 115, 313, 544, 545, 664, 728, 767.) 
Dower, writ 26. No writ of right of dower or writ of dower unde nihil 
aie ae habet, and no plaint for free bench or dower in the nature of any 
quare impe- ®Uch writ, and no guare impedit, shall be brought after the com- 
dit abolished mencement of this Act in any court whatsoever; but where any 
pega to Such writ, action or plaint would now lie, either in a superior or 
he codiz in any other court, an action may be commenced by writ of sum- 
menced by mons issuing out of the Court of Common Pleas in the same man- 
writ of sum- ner and form as the writ of summons in an ordinary action; and 
ee upon such writ shall be indorsed a notice that the plaintiff in- 
tends to declare in dower, or for free bench, or in quare impedit, 
as the case may be. 
Writ, andall 27. The service of the writ, appearance of the defendant, pro- 
procescigs ceedings in default of appearance, pleadings, judgment, execution, 
to be sume as 2nd all other proceedings and costs upon such writ, shall be sub- 
in ordinary ject to the same rules and practice, as nearly as may be, as the 
actions. proceedings in an ordinary action commenced by writ of sum- 
mons; and the provisions of “The Common Law Procedure Act, 
1852,” and of “The Common Law Procedure Act, 1854,” shall 
apply to the writ and pleadings, and proceedings thereupon. 
Judge may 28. In procecdings to obtain an attachment of debts under 
rhs to “The Common Law Procedure Act, 1854,” the judge may, in his 
oe discretion, refuse to interfere, where, from the smallness of the 
touttach amount to be recovered, or of the debt sought to be attached, or 
debts. otherwise, the remedy sought would be worthless or vexatious. 
Proceedings 29. Whenever in proceedings to obtain an attachment of debts 
Musi ae under the Act above mentioned it is suggested by the garnishee 
jen on the that the debt sought to be attached belongs to some third person 
debt. who has a lien or charge upon it, the judge may order such third 
person to appear before him, and state the nature and particulars 
of his claim upon such debt. 
Judge may 30. After hearing the allegations of such third person under 
Laide et such order, and of any other person whom by the same or any 
and make Subsequent order the judge may think fit to call before him, orin 
orders. case of such third person not appearing before him upon such 
summons, the judge may order execution to issue to levy the 
amount due from such garnishee, or the judgment creditor to 
proceed against the garnishee, according to the provisions of “ The 
Common Law Procedure Act, 1854,” and he may bar the claim 
of such third person, or make such other order as he shall think 
fit, upon such terms, in all cases with respect to the lien or 
charge (if any) of such third person, and to costs, as he shall think 
ns just and reasonable. 
cea 31. The provisions of “The Common Law Procedure Act, 
¢.195, to 1854,” so far as they are applicable, shall apply to any order, and 
apply toor- the proceedings thereon, made and taken in pursuance of the 
ders. herein next before mentioned powers under this Act. 
Costs of 32. In all cases in which a writ of mandamus or of injunction 
hh ie mi" is issued under the provisions of “ The Common Law Procedure 
injunction Act, 1854,’’ guch writ shall, unless otherwise ordered by the Court 
may bein- ora judge, in addition to the matterdirected to be inserted therein, 
Gar te ins command the defendant to pay to the plaintiff the costs of pre- 
; paring, issuing, and serving such writ; and payment of such 
costs may be enforced in the same manner as costs payable under 
a rule of Court are now by law enforceable. (See ante, pp. 341, 


356.) 
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83. Writs of injunction against a corporation may be enforced Mode of en- 
either by attachment against the directors or other officers thereof, forcing 
as in the case of a mandamus, or by writ of sequestration against a 
their property and effects, to be issued in such form and tested porations. 
and returnable in like manner as writs of execution, and to be 
proceeded upon and executed in like manner as writs of seques- 

a issuing out of the Court of Chancery. (See ante, pp. 342, 
356. 

34. When the plaintiff in any action for an alleged wrong in Costs not re- 
any of the superior Courts recovers by the verdict of a jury less bela os 
than five pounds, he shall not be entitled to recover or obtain Hs a 
from the defendant any costs whatever in respect of such verdict, verdict less 
whether given upon any issue or issues tried, or judgment passed ape £5, if 
by default, in case the judge or presiding officer before whom #,,°" oe 
such verdict is obtained shall immediately afterwards certify on 
the back of the record, or on the writ of trial or writ of inquiry, 
that the action was not really brought to try a mght besides the 
mere right to recover damages, and that the trespass or grievance 
in respect of which the action was brought was not wilful and 
malicious, and that the action was not fit to be brought. (See 
ante, p. 312.) 

35. [Enactment in lieu of s. 88 of 17 & 18 Vict. c. 125. ] 

36. It shall be lawful for the superior Courts of common law, Amend- 
and every judge thereof, and any judge sitting at nisi prius, at al] ments. 
times to amend all defects and errors in any proceedings under 
the provisions of this Act, whether there is anything in writing to 
amend by or not; and whether the defect or error be that of the 
party applying to amend or not; and all such amendments may 
be made with or without costs, and upon such terms as to the 
Court or judge may seem fit, and all such amendments as may 
be necessary for the purpose of determining in the existing suit 
the real question in controversy between the parties shall be so 
made, if duly applied for. 

37. {General rules may be made by the judges. |] 

38. [New forms of writs and other proceedings. | 

39. In the construction of this Act the word “court” shall Interpreta- 
be understood to mean any one of the superior Courts of common Monette 
law at Westminster ; and the word “judge” shall be understood 
to mean a judge or baron of any of the said Courts ; and the word 
“master” shall be understood to mean a master of any of the 
said Courts ; and the word “action” shall be understood to mean 
any action in any of the said Courts. 

40. | Provisions relating to superior Courts to apply to Court 
of Common Pleas at. Lancaster and Court of Pleas at Durham. ] 

41. [Provisions as to masters of Courts at Westminster to apply 
to prothonotaries of Palatinate Courts. | 

42, [ As to proceedings in appeal. | 

43. ‘The provisions of this Act shall come into operation on Commence- 
the tenth day of October in the year of our Lord One thousand ment of Act. 
eight hundred and sixty. 

44. [Her Majesty may direct all or part of this Act to extend 
to any Court of record. } 

45, In citing this Act in any instrument, document, or pro- Short title. 
ceeding, it shall be sufficient to use the expression “ The Common 
Law Procedure Act, 1860.” 

46. Nothing in this Act shall extend to Ireland or Scotland. a of 
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GENERAL RULES AS TO PRACTICE, OF 
. HILARY TERM, 1853. 


WHeEnreas the practice of the Courts of Queen’s Bench, Common 
Pleas, and Exchequer, in civil actions, in respect of which the 
said Courts possess a common jurisdiction, has been to a great 
extent superseded or altered by the Common Law Procedure 
Act, 1852, and it is expedient that the written rules of practice 
of the said Courts should be consolidated and rendered uniform : 
it is ordered, that all existing written rules of practice in any of 
the said Courts in regard to such civil actions, save and except as 
regards any step or proceeding heretofore taken, shall be and the 
same are hereby annulled, and that the practice to be observed in 
the said Courts with respect to the matters hereafter mentioned 
shall be as follows ; that is to say :— 


Joinder of Parttes. 


6. Whenever a plaintiff shall amend the writ after notice by 
the defendant, or a plea in abatement of a non-joinder by virtue 
of the Common Law Procedure Act, 1852, s. 36, he shall file a 
consent in writing of the party or parties whose name or names 
are to be added, together with an affidavit of the handwriting, 
and give notice thereof to the defendant, unless the filing of such 
consent be dispensed with by order of the Court or a judge. (See 
ante, p. 470.) 


Pleadings. 


7. No side bar rule for time to declare shall be granted. (See 
ante, p. 1.) 

8. The defendant shall not be at liberty to waive his plea, or 
enter a relictd verificatione after a demurrer, without leave of the 
Court or a judge, unless by consent of the plaintiff or his at- 
torney. (See ante, pp. 657, 672.) 

9. In case the time for pleading to any declaration, or for an- 
swering any pleadings, shall not have expired before the 10th 
day of August in any year, the party called upon to plead, reply, 
etc., shall have the same number of days for that purpose after 
the 24th day of October, as if the declaration or preceding plead- 
ing had been delivered or filed on the 24th of October. (See 
ante, p. 435.) 

10. Where a defendant shall plead a plea of judgment reco- 
vered, he shall in the margin of such plea state the date of such 
judgment, and if such judgment shall be in a Court of record the 
number of the roll on which such proceedings are entered, if any ; 
and in default of his so doing, the plaintiff shall be at liberty to 
sign judgment as for want of a plea; and in case the same be 
falsely stated by the defendant, the plaintiff, on producing a cer- 
tificate from the proper oflicer or person having the custody of 
the records or proceedings of the Court where such judgment is 
alleged to have been recovered, that there is no such record or 
entry of a judgment as therein stated, shall be at liberty to sign 
judgment as for want of a plea. (See ante, pp. 625, 626.) 


Payment of Money into Court. 


11. No affidavit shall be necessary to verify the plaintiff’s sig- 
nature to the written authority to his attorney to take money out 
of court, unless apecially required by the master. 
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12. When money is paid into court in respect of any particular 
sum or cause of action in the declaration, and the plaintiff accepts 
the same in satisfaction, the plaintiff, when the costs of the cause 
are taxed, shall be entitled to the costs of the cause in respect of* 
that part of his claim so satisfied, up to the time the money is so 
paid in and taken out, whatever may be the result of any issue 
or issues in respect of other causes of action; and if the defen- 
dant succeeds in defeating the residue of the claim, he will be 
entitled to the costs of the cause in respect of such defence, com- 
mencing at “ Instructions for Plea,” but not before. (See ante, 
pp. 665, 668, 767.) 

13. Where money is paid into court in several actions which 
are consolidated, and the plaintiff, without taxing costs, proceeds 
to trial on one and fails, he shall be entitled to costs on the others 
up to the time of paying money into court. (See ante, p. 665.) 


Demurrer. 


14. The party demurring may give a notice to the opposite 
party to join in demurrer in four days, which notice may be de- 
livered separately, or indorsed on the demurrer, otherwise judg- 
ment. (See ante, p. 824) 

15. No motion or rule for a concilium shall be required, but 
demurrers as well as all specia] cases, special verdicts, and ap- 
peals from County Courts, shall be set. down for argument in the 
special paper at the request of either purty, four clear days before 
the day on which the same are to be argued, and notice thereof 
shall be given forthwith by such party to the opposite party. (See 
ante, p. 824.) 

16. Four clear days before the day appointed for argument 
the plaintiff shall deliver copies of the demurrer book, special 
case, special verdict, or appeal cases, with the points intended to 
be insisted on, to the Lord Chief Justice of the Queen’s Bench 
or Common Pleas, or Chief Buron, as the case may be, and the 
senior puisne judge of the court im which the action is brought ; 
and the defendant shall deliver copies to the two other judges of 
the court next in seniority; and in default thereof by either 
party, the other party may on the day following deliver such 
copies as ought to have been so delivered by the party making 
default ; and the party making default shall not be heard until 
he shall have paid for such copies, or deposited with the Master 
a sufficient sum to pay for such copies. If the statements of the 
points have not been exchanged between the parties, each party 
shall, in addition to the two copies left by him, deliver also his 
statement of the points to the other two judges, ether by mark- 
ing the same in the margin of the books delivered, or on separate 
papers. (See ante, p. 824.) 

17. When there shall be a demurrer to part only of the de- 
claration or other subsequent pleadings, those parts only of the 
declarations and pleadings to which such demurrer relates shall 
be copied into the demurrer books; and if any other parts shall 
be copied, the master shall not allow the costs thereof, on taxa- 
tion, either as between party and party, or as between attorney 
and client. (See ante, pp. 448, 824.) 


Venue, Change of. 


18. No venue shall be changed without a special order of the 
court or a judge, unless by consent of the parties. (See ante, p. 3.) 
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Particulars of Demand or Set-off. 


19. With every declaration (unless the writ has been specially 
jndorsed under the provisions contained in the 25th section of 
the Common Law Procedure Act, 1852), delivered or filed, con- 
taining causes of action such as those set forth in Schedule (B.) 
of that Act, and numbered from 1 to 14 inclusive, or of a like 
nature, the plaintiff shall deliver or file full particulars of his de- 
mand under such claim, where such particulars can be comprised 
within three folios; and where the same cannot be comprised 
within three folios, he shall deliver or file such a statement of 
the nature of his claim, and the amount of the sum or balance 
which he claims to be due, as may be comprised within that 
number of folios; and with every plea of act-off containing 
claims of a similar nature as those in respect of which a plaintiff 
is required to deliver or file particulars, the defendant shall in 
like manner deliver particulars of his set-off. And to secure the 
delivery or filing of particulars in all such cases, it is ordered, 
that if any such declaration shall be delivered or filed, or any 
plea of set-off delivered, without such particulars or such state- 
ment as aforesaid, and a judge shall afterwards order a delivery 
of particulars, the plaintiff or defendant, as the case may be, shall 
not be allowed any costs in respect of any summons for the pur- 
pose of obtaining such order, or of the particulars he may after- 
wards deliver; and a copy of the particulars of the demand, 
and set-off, shall be annexed by the plaintiff’s attorney to every 
record at the time it is entered with the proper officer. (See ante, 
pp. 33, 55, 445, 683.) 

20. A summons for particulars, and order thereon, may be 
obtained by a defendant before appearance, and may be made, 
if the judge think fit, without the production of any affidavit. 

21. A defendant shall be allowed the same time for pleading 
after the delivery of particulars under a judve’s order which he 
had at the return of the summons, unless vtherwise provided for 
in such order. (See ante, p. 434.) 


Security for Costs. 


22. An application to compel the plaintiff to give security for 
ecvsts must, in ordinary cases, be inade before iszue joined. 


Discontinuance. 


23. To entitle a plaintiff to discontinue after plea pleaded, it 
shall not. be necessary to obtain the defendant’s consent, but the 
rule shall contain an undertaking on the part of the plaintiff to 
pay the costs, and a consent that if they are not paid within four 
days after taxation defendant shall be at liberty to sign judgment 
of non pros. 


Staying Proceedings. 


24. In any action against an acceptor of a bill of exchange or 
the maker of a promissory note, the defendant shall be at liberty 
to stay proceedings on payment of the debt and costs in that 
action only. (Seg ane, p. 537.) 


Notice of Trial. 


35. The expression “Short notice of trial,” or “ Short notice 
of inquiry,” shall in all cases be taken to mean four days. 
38. On a replication or other pleading denying the existence 
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of a record pleaded by the defendant, a rule for the defendant 
toproduce the record shall not be necessary or used, and instead 


thereof a four days’ notice shall be substituted, requiring the de- , 


fendant to produce the record, otherwise judgment (s. 119). 

40. In all cases where the plaintiff’s pleading is in denial of 
the pleading of the defendant, without joining issue, the plain- 
tiff’s attorney may give notice of trial at the time of delivering 
his replication or other subsequent pleading; and in case issue 
shall afterwards be joined, such notice shall be available; but if 
issue be not joined on such replication, or other subsequent 
pleading, and the plaintiff shall sign judgment for want thereof, 
and forthwith give notice of executing a writ of inquiry, such 
notice shall operate from the time that notice of trial was given 
as aforesaid ; and in all cases where the defendant demurs to the 
plaintiff's declaration, replication, or other subsequent pleading, 
the defendant’s attorney, or the defendant if he plead in person, 
shall be obliged to accept notice of executing a writ of inquiry 
on the back of the joinder in demurrer; and in case the defen- 
dant pleads a plex in bar, or rejoinder, etc., to which the plaintiff 
demurs, the defendant’s attorney, or the defendant if he plead in 
person, shall be obliged to accept notice of executing a writ of 
Inquiry on the back of such demurrer. 


Judgment. 


55. No rule for judgment shall be necessary; and after the 
return of a writ of inquiry judgment may be signed at the ex- 
piration of four days from such return. 

56. All judgments, whether interlocutory or final, shall be 
entered of record of the day of the month and year, whether in 
term or vacation, when signed, and shall not have relation to any 
other day; but it shall be competent for the Court or a judge to 
order a judgment to be entcred nune pro tune. 

57. When a plaintiff or defendant has obtained a verdict in 
term, or in case a plaintiff has been nonsuited at a trial in or out 
of term, judgment may be signed and execution issued thereon 
in fourteen duys, unless the judge who tries the cause, or some 
other judge, or the Court, shall order execution to issue at an 
earlier or later period, with or without terms. 


Costs ; Setting-off Damages or Costs. 


62. When issues in law and fact are raised, the costs of the 
several issues both in law and fact will follow the finding or judg- 
ment, and if the party entitled to the general costs of the cause 
obtain a verdict on any material issue, he will also be entitled 
to the general costs of the trial; but if no material issue in fact 
be found for the party otherwise entitled to the general costs of 
the cause, the costs of the trial shall be allowed to the opposite 
party. (See ante, p. 821.) 

63. No set-off of damages or costs between parties shall be 
allowed to the prejudice of the attorney’s lien for costs in the 
particular suit agamst which the set-off is sought; provided 
nevertheless, that interlocutory costs in the same suit, awarded 
to the adverse party, may be deducted. 


Miscellaneous. 


174. In all cases in which any particular number of days, not 
expressed to be clear days, is prescribed by the rules or practice 
of the Court, the same shall be reckoned exclusively of the first 
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day, and inclusively of the last day, unless the last day shall 
happen to fall on a Sunday, Christmas Day, Good Friday, or a 
day appointed for a public fast or thanksgiving, in which case 
« the time shall be reckoned exclusively of that day also. (See ante, 

. 434.) 

: 175. The days between Thursday next before, and the Wed- 
nesday next after Easter Day, and Christmas Day, and the three 
following days, shall not be reckoned or included in any rules, 
notices, or other proceedings, except notices of trial or notices of 
inquiry. (See ante, p. 434.) 

176. In all cases in which there have been no proceedings for 
one year from the last proceeding had, the party, whether plain- 
tiff or defendant, who desires to proceed, shall give a calendar 
month’s notice to the other party of his intention to proceed. 
The summons of a judge, if no order be made thereupon, shall 
not be deemed a proceeding within this rule. Notice of trial, 
though afterwards countermanded, shall be deemed a proceed- 
ing within it. 


GENERAL RULES AS TO PLEADING, OF 
TRINITY TERM, 1853 (a). 


WHERBAS, pursuant to the provisions of the statute passed in 
the session of Parliament held in the third and fourth years of 
the reign of his late Majesty King William the Fourth, intituled 
“An Act for the further Amendment of the law and the better 
Advancement of Justice,” the Judges of the Superior Courts of 
Common Law at Westminster made certain rules, orders, and 
regulations as to the mode of pleading, and other matters in the 
said Act mentioned, which said rules, orders, and regulations 
were duly laid before both Houses of Parliament, as required by 
that statute, and came into effect and operation respectively on 
the first day of Easter Term, in the year of our Lord One thou- 
sand eight hundred and thirty-four, and the first day of Michael- 
mas term, in the year of our Lord One thousand eight hundred 
and thirty-eight : 

And whereas it is provided by the “ Common Law Procedure 
Act, 1852,” that it should be lawful for the Judges of the Courts 
of Common Law at Westminster, or any eight or more of them, 
of whom the chiefs of each of the said Courts should be three, 
from time to time to make all such general rules and orders for 
the effectual execution of that Act, and of the intention and ob- 
ject thereof, and for fixing the costs to be allowed for and in re- 
spect of the matters therein contained, and the performance 
thereof, and for apportioning the costs of issues, and for other 
purposes mentioned in the said Act, as in their judgment should 





(a) Thése rules were dated of Hilary Term, 1853, but were 
ordered to be in force from and after the firat day of Trinity 
Term then next; they are therefore sometimes cited as the rules 
of Trinity Term, 1853 (r. T. T. 1853), and may thus be distin- 
guished from the practice rules of Hilary Term, 1853 (cited as 
r. H. T. 1853). 
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be necessary or proper; and to exercise all the powers and au- 

thority given to them by an Act of Parliament passed in the ses- 

sion of Parliament held in the thirteenth and fourteenth years of® 
the reign of her present Majesty, intituled “ An Act to enable 

the Judges of the Courts of Common Law at Westminster to 

alter the Forms of Pleading,” with respect to any matter therein 

contained relative to practice or pleading; and the provisions of 
the said last-mentioned Act, as to the rules, orders, or regula- 

tions made in pursuance thereof, should be held applicable to 

any rules, orders, or regulations which should be made in pur- 

suance of the said Common Law Procedure Act, One thousand 

eight hundred and fifty-two : 

And whereas by the said Act passed in the session of Parlia- 
ment held in the thirteenth and fourteenth years of the ragn of 
her present Majesty powers were given to the Judges of the ~ 
Courts of Common Law at Westminster, by rules and orders, to 
make alterations in the forms of pleading in the said Courts, and 
respecting other matters in that Act mentioned ; and it was en- 
acted that all such rules, orders, or regulations should be laid 
before both Houses of Parliament in manner directed by the said 
Act, and that no such rule, order, or regulation should have effect 
until three months after the same should have been so laid before 
both Houses of Parliament; and that any rule, order, or regula- 
tion so made should from and after such time aforesaid be bind- 
ing and obligatory on the said Courts, and all other Courts of 
Common Law, and on all Courts of Error, and be of like force 
and effect as if the provisions contained therein had been expressly 
enacted by Parliament : 

And whereas it is expedient for the effectual execution of the 
said “ Common Law Procedure Act, 1852,” that the said rules, 
orders, and regulations, respectively made in pursuance of the 
said statute passed in the session of Parliament held in the third 
and fourth years of the reign of his late Majesty King Wilham 
the Fourth, should be repealed, and that other rules, orders, and 
regulations should be framed in lieu thereof : 

It is therefore ordered, that from and after the first day of 
Trinity Term next inclusive, unless Parliament shall in the mean- 
time otherwise enact, the said rules, orders, and regulations made 
respectively in pursuance of the said statute passed in the session 
of parliament held in the third and fourth years of the reign of 
his late Majesty King William the Fourth shall be and are hereby 
repealed, excepting so far as the sume or any of them are neces- 
sary or applicable to any pleadings, proceedings, or other matters 
to which they relate, had or taken previous to the said first day 
of Trinity Term next ; and the following rules, orders, and regu- 
lations shall be in force; that is to say :— 

1. Except as hereinafter provided, several counts on the same 
cause of action shall not be allowed, and any count or counts 
used in violation of this rule may, on the application of the party 
objecting, within a reasonable time, or before an order made for 
time to plead, be struck out or amended by the Court or a judge, 
on such terms, as to costs or otherwise, as such Court or judge 
may think fit. (See ante, p. 10.) 

2. Several pleas, replications, or subsequent pleadings, or seve- 
ral avowries or cognizances founded on the same ground of an- 
swer or defence, shall not be allowed; provided, that on an ap- 
plication to the Court or a judge to strike out any count, or on 
an objection taken before the judge on a summons to plead se- 
veral matters to the allowance of several pleas, replications, or 

2P2 


868 


Appendix. 


subsequent pleadings, avowries, or cognizances on the ground of 
such counts or other pleadings being in violation of this rule, 


‘the Court or the judge may allow such counts on the same cause 


of action, or such pleas, replications, or subsequent pleadings, or 
such avowries or cognizances founded on the same ground of 
answer or defence, as may appear to such Court or judge to be 
proper for the determining the real question in controversy be- 
tween the parties on its merits, subject to such terms, as to costs 
and otherwise, as the Court or judge may think fit. (See ante, 
pp. 10, 442.) 

3. When no such rule or order has been made as to costs by 
the Court or judge, and on the trial there is more than one count, 
plea, replication, or subsequent pleading, avowry, or cognizance, 
on the record, founded on the same cuuse of action or ground of 
answer or defence, and the judge or presiding oflicer before whom 
the cause is tried shall at the trial certify to that effect on the 
record, the party so pieading shall be liable to the opposite party 
for all costs occasioned by such count, plea, or other pleading in 
respect of which he has failed to establish a distinct cause of 
action or distinct ground of answer or defence, including those 
of the evidence as well as those of the pleading. (See ante, pp. 
11, 443.) 

4. The name of a county shall in all cases be stated in the mar- 
gin of a declaration, and shall be taken to be the venue intended 
by the plaintiff, and no venue shall be stated in the body of the 
declaration, or in any subsequent pleading. 

Provided that, m cases where local description is now re- 
quired, such local description shall be given. (See ante, pp. 2, 
418.) 

5. In all actions by and against assignees of a bankrupt or in- 
solvent, or executors or administrators, or persons authorized by 
Act of Parliament to sue or be sued as nominal parties, the cha- 
racter in which the plaintiff or defendant is stated on the record 
to sue or be sued shall not in any case be considered as in issue, 
unless specially denied. (See ante, pp. 6, 492, 577.) 

6. In all actions on simple contract, except as hereinafter ex- 
cepted, the plea of non assumpsit, or a plea traversing the con- 
tract or agreement alleged in the declaration, shall operate only 
as a denial in fact of the express contract, promise, or agreement 
ulleged, or of the matters of fact from which the contract, pro- 
oon or agreement alleged may be implied by law. (See ante, p. 
503. 

Exempli gratid. In an action on a warranty, such pleas will 
operate as a denial of the fact of the sale and warranty 
having been given, but not of the breach ; and, in an action 
on a policy of insurance, of the subscription to the alleged 
policy by the defendant, but not of the interest, of the com- 
mencement of the risk, of the loss, or of the alleged com- 
pliance with warranties. (See ante, pp. 611, 696.) 

In actions against carriers and other bailees for not delivering 
or not keeping goods sufe, or not returning them on request, 
and i111 actions against agents for not accounting, such pleas 
will gperate as a denial of any express or implied contract 
to the effect alleged in the declaration, but not of the breach. 
(See ante, pp. 465, 5477.) 

To causes of action to which the plea of “ never was indebted” 
is applicable, as provided in Schedule B. (36) of the Com- 
mon Law Procedure Act, 1852, and to those of a like 
nature, the plea of non assumpsit shall be inadmissible, aud 
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the plea of “never was indebted” will operate as a denial 
of those matters of fact from which the lability of the de- 


fendant arises; exempli gratid, in actions for goods bar-, 


gained and sold, or sold and delivered, the plea will operate 

as a denial of the bargain and sale, or sale and delivery, in 

point of fact ; in the like action for money had and received 

it will operate as a denial both of the receipt of money and 

the existence of those facts which make such reccipt by the 

defendant a receipt to the use of the plaintiff. (See ante, 
. 462.) 

7. Th all actions upon bills of exchange and promissory notes, 
the plea of ‘non assumpsit,” and “never indcbted”’ shall be in- 
admissible. In such actions, therefore, a plea in denial must 
traverse some matter of fact; exempli gratid, the drawing, or 


making, or indorsing, or accepting, or presenting, or notice of ~ 


dishonour of the bill or note. (See ante, pp. 520, 689.) 

8. In every species of actions on contract, all matters in con- 
fession and avoidance, including not only those by way of dis- 
charge, but those which show the transaction to be either void 
or voidable in point of law, on the ground of fraud or otherwise, 
shall be specially pleaded; exempli gratid, infancy, coverture, 
release, payment, performance, illegality of consideration, either 
by statute or common law, drawing, indorsing, accepting, etc., 
bills or notes by way of accommodation, set-off, mutual credit, 
unseaworthiness, misrepresentation, conccalment, deviation, and 
various other defences, must be pleaded. (See ante, pp. 437, 460, 
463, 465, 525, 565, 566, 599, 606, 611, 616, 632, 669, 679, 689.) 

9. In actions on policies of assurance, the interest of the as- 
sured may be averred thus :—“ That A., B., C., and D. [orsome 
or one of them] were or was interested,” etc. And it may also be 
averred, “that the insurance was made for the use and benefit, 
and on the account, of the person or persons so interested.” (See 
ante, p. 181.) 

10. In actions on specialties and covenants, the plea of non 
est factum shall operate as a denial of the execution of the deed 
in point of fact only, and all other defences shall be specially 
pleaded, including matters which make the deed absolutely void, 
as well as those which make it voidable. (See axzte, pp. 467, 542, 
616, 653.) 

11. The plea of ‘ nid debet”’ shall not be allowed in any action. 
(See ante, pp. 462, 543, 632, 653.) 

12. All matters in confession and avoidance shall be pleaded 
specially, as above directed in actions on simple contracts. (See 
ante, pp. 437, 460, 467, 543, 616, 653.) 

13. In any case in which the plaintiff (in order to avoid the 
expense of the plea of payment or set-off) shall have given credit 
in the particulars of his demand for any sum or sums of money 
therein admitted to have been paid to the plaintiff, or which the 
plaintiff admits the defendant is entitled to set off, it shall not be 
necessary for the defendant to plead the payment or set-off of 
such sum or sums of money. 

But this rule is not to apply to cases where the plaintiff, after 
stating the amount of his demand, states that he seeks to 
recover a certain balance, without giving credit for any par- 
ticular sum or sums, or to cases of set-off where the plaintiff 
does not state the particulars of such set-off. (See ante, pp. 
55, 660.) 

14. Payment shall not in any case be allowed to be given in 

evidence in reduction of damages or debt, but shall be pleaded 
in bar. (See ante, pp. 464, 660.) 
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15. In actions for detaining goods, the plea of non detinet 
shall operate as a denial of the detention of the goods by the de- 
fendant, but not of the plaintiff’s property therein ; and no other 
defence than such denial shall be admissible under that plea. 
(See ante, pp. 698, 699, 728.) 

16. In actions for torts, the plea of not guilty shall operate as 
a denial only of the breach of duty or wrongful act alleged to 
have been committed by the defendant, and not of the facts 
stated in the inducement, and no other defence than such denial 
shall be admissible under that plea; all other pleas in denial 
shall take issue on some particular matter of fact alleged in the 
declaration. (See ante, pp. 696, 697, 702, 709, 711, 737, 746, 
752, 753, 785, 789, 791, 798, 807.) 

Exempli gratié. In an action for a nuisance to the occupation 
of a house by carrying on an offensive trade, the plea of not 
guilty will operate as a denial only that the defendant car- 
ried on the alleged trade in such a way as to be a nuisance 
to the occupation of the house, and will not operate as a 
denial of the plaintifi?s occupation of the house. (See ante, 
pp. 697, 700, 761.) 

In an action for obstructing a right of way, such plea will 
operate as a denial of the obstruction only, and not of the 
plaintift’s right of way. (See ante, pp. 697, 762, 810.) 

In an action for slander of the plaintiff in his office, profession, 
or trade, the plea of not guilty will operate in denial of 
speaking the words, of speaking them muliciously and in 
the defamatory sense imputed, and with reference to the 
plaintitf’s office, profession, or trade, but it will not operate 
as a denial of the fact of the plaintiff holding the office or 
ea of the profession or trade alleged. (See ante, pp. 697, 

22.) 

In actions for an escape, it will operate as a denial of the 
neglect or default of the sheriff or his officers, but not of 
the debt, judgment, or preliminary proceedings. (See ante, 
pp. 698, 702, 703, 786.) 

In actions against a carrier, the plea of not guilty will operate 
as a denial of the loss or damage, but not of the receipt of 
the goods by the defendant as a carrier for hire, or of the 
purpose for which they were received. (See ante, pp. 547, 
698, 700, 710.) 

17. All matters in confession and avoidance shall be pleaded 

specially, asin actions on contract. (See ante, pp. 437, 460, 698.) 

18. In actions for trespass to land, the close or place in which 
etc. must be designated in the declaration by name or abuttals or 
other description, in failure whereof the plaintiff may be ordered 
to amend, with costs, or give such particulars as the Court or a 
judge may think reasonable. (See ante, pp. 2, 418, 422.) 

19. In actions for trespass to land, the plea of not guilty shall 
operate as a denial that the defendant committed the trespass 
alleged in the place mentioned, but not as a denial of the plain- 
tiff’s possession, or right of possession of that place, which, if in- 
tended to be denied, must be traversed specially. (See ante, pp. 
6Y8, 699, 801.) 

20. In actions for taking, damaging, or converting the plain- 
tiff’s goods, the plea of not guilty shall operate as a denial of the 
defendant having committed the wrong alleged, by taking, da- 
maging, or converting the goods mentioned, but not of the plain- 
tiff’s property therein. (See anle, pp. 698, 699, 716, 798.) 

21. In every case in which a defendant shall plead the general 
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issue, intending to give the special matter in evidence by virtue 
of an Act of Parliament, he shall insertin the margin of the plea 
the words “ By Statute,” together with the ycar or years of the 
reign In which the Act or Acts of Parliament upon which he 
relies for that purpose were passed, and also the chapter and sec- 
tion of each of such Acts, and shall specify whether such Acts are 
oer or otherwise, otherwise such plea shall be taken not to 

ave been pleaded by virtue of any Act of Parliament ; and such 
memorandum shall be inserted in the margin of the issue, and of 
the nisi prius record. (See ante, pp. 706, 730.) 

22, A plea containing a defence arising after the commence- 
ment of the action may be pleaded, together with pleas of de- 
fences arising before the commencement of the action; provided 
that the plaintiff may confess such plea, and thereupon shall be 
entitled to the costs of the cause up to the time of the plead- 
ing of such first-mentioned plea. (See ante, pp. 444, 452, 658, 
664.) 

23. When a plea is pleaded with an allegation that the matter 
of defence arose after the last pleading, the plaintiff shall be at 
liberty to confess such plea, and shall be entitled to the costs of 
the cause up to the time of pleading such plea; provided that 
this and the preceding rule shall not apply to the case of such 
plea pleaded by one or more only out of several defendants. (Sce 
ante, pp. 444, 452, 658.) 

24. Courts of error may award a repleader, or direct a trial de 
novo. 

25. The cost of proceeding in error shall be taxed and allowed 
as costs in the cause, and no double costs in error shall be allowed 
to either party. 

26. On error from one of the superior Courts such Courts shall 
have power to allow interest for such time as execution has been 
delayed by the proceedings in error, for the delaying thereof ; and 
the master, on taxing the costs, may compute such interest with- 
out any rule of Court. or order of a judge for that purpose. 

27. In no case shall error be brought for any error in a judg- 
ment with respect to costs, but the error (if any) in that reapect 
may be amended by the Court in which such judgment may have 
been given, on the application of either party. 

28. A person admitted to sue in formd pauperis shall not in 
any case be entitled to costs from the opposite party, unless by 
order of the Court or a judge. 

29. If a plaintiff in ejectment be nonsuited at the trial, the de- 
fendant shall be entitled to judgment for his costs of suit. 

30. If the plaintiff in ejectment appear at the trial, and the 
defendant does not appear, the plaintiff shall be entitled to a 
verdict without producing any evidence, and shall have judgment 
for his costs of suit, as in other cases. 

31. No entry or continuances, by way of imparlance, curia 
advisari vult, vicecomes non misit breve, or otherwise, shall be 
made upon any record or rol] whatever, or in the pleadings. (See 
ante, p. 452.) 

32. All judgments, whether interlocutory or final, shall be 
entered of record of the day of the month or year, whether in 
term or vacation, when signed, and shall not have relation to any 
other day; provided that it shall be competent for the Court or 
a judge to order a judgment to be entered nunc pro tunc. 
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GENERAL RULES. 
Michaelmas Vacation, 1854. 


Ir 1s ORDERED, That the practice to be observed in the superior 
Courts of Common Law at Westminster with respect to the 
matters hereinafter mentioned, shall be as follows; that is to 
say, 

I. The provisions as to pleadings and practice contained in the 
Common Law Procedure Act, 1852, and the rules of practice 
of the superior Courts of common law made the lith January, 
1853, and also the rules of pleading which came into operation 
on the first day of Trinity Term, 1853, so far as the same are or 
may be made applicable, shall extend and apply to all proceed- 
ings to be had or taken under the Common Law Procedure Act, 
1854. 
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(The references in italics in the inner margin relate to the notes.) 


ABANDONMENT. 
of ship insured, notice of, 182, 612. 
of ancient lights, 348. 
ABATEMENT. 
Commencement and conclusion of plea in abatement, 450. 
of replication to plea in abatement, 496. 
Pleas in abatement. 
Non-joinder of a co-contractor as a defendant, 468. 
Non-joinder of a co-exccutor as a plaintiff, 472. 
Non-joinder of a co-executor as a defendant, 472. 
Coverture of the plaintiff, 473. 
Coverture of the defendant, 473. 
Another action pending for the same cause of action, 473. 
Privilege of an attorney, 474. 
Plaintiff an alien enemy, 475. 
Non-joinder of a co-plaintiff in an action of tort, 707. 
Coverture of the plaintiff or defendant in an action of tort, 708. 
Affidavit of the truth of a plea in abatement, 472. 
Replications. 
The defendant solely liable, 475. 
The co-contractor not resident within the jurisdiction, 476. 
The co-contractor discharged by bankruptcy, 476. 
Tho co-contractor discharged under the Insolvent Act, 477. 
The co-contractor an infant, 477. 
To a plea of coverture, denying it, 477, 
Plea in abatement, nature of, 468. 
must give plaintiff a better writ, 468. 
7s not an issuable plea, 468. 
Time for pleading, 468. 
Not allowed for misnomer, 468. 
Mis-joinder and non-joinder of parties to actions on contracts, 
how objected to and amended, 469-471. 
Parties jointly and severally liable on contracts, 471. 
Affidavit verifying plea in abatement, 472. 
Non-joinder of executor as plaintiff or defendant, 472. 
Effect of coverture of plaintiff or defendant in abatement, 473. 
Pendency of another action, 473. 
Privilege of attorney, 474. 
Alien enemy, 475. 
Replication to plea in abatement, 475. 
Judgment on plea in abatement, 476. 
Co-contractor discharged by bankruptcy, 476. 
Co-contractor discharged by the Statute of Limitations, 476. 
Effect of infancy of co-contractor, 477. 
Mis-joinder or non-joinder of parties to actions for wrongs, 
consequences of, 707, 708. 
ABSTRACT. 
Count for not delivering an abstract of title, 253. 
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AxpsTRACT OF PrEas, 445. 
ABUTTALS, 418. See TRESPass TO LAND. 
ACCEPTANCE. 
Counts against acceptor of bill, 94-97. 
against drawer for default of acceptance, 97. 
Plea traversing acceptance, 521. 
And see BILts OF EXCHANGE. 
Count for not accepting goods sold, 239; see SALE oF Goons. 
for not accepting shares sold, 257; see SHARES. 
ACCIDENT. 
Counts on policies of insurance against accidents, 192. 
by executors for accidental death caused by negligence, 326. 
Accident how far evidence of negligence, 368. 
Accidental act not a trespass, 411, 791. 
AccomMopaTION Birt. 
Count by the acceptor of an accommodation bill on the contract to in- 
demnify him, 175. 
Pleas of bill or note given for accommodation, 525. 
ACCORD AND SaTISFACTION. 
Pleas of accord and satisfaction. 
by work done, goods sold, etc., 479. 
after action brought, 479. 
to one of joint plaintiffs, 479. 
by various matters, 479. 
to various causes of auction, 480. 
by giving a bond, 480. 
by giving a bill of exchange, 480. 
by making a promissory note, 481. 
by payment of a smaller sum by a third party, 481. 
by an agreement between plaintiff, defendant, and a third party, 
that defendant should be discharged and the third party ac- 
cepted by plaintiff’ as debtor instead, and acceptance accord- 
ingly, 482. 
by acceptance of new firm as debtors on retirement of partner, 482. 
by an agreement between plaintiff, defendant and a third party, 
that defendant should be discharged in consideration of being 
accepted as debtor to the third party, and acceptance by the 
third party accordingly, 483. 
in an action of tort, 709Y. 
by one of several co-trespassers, 709. 
in action of libel, that mutual apologies should be published in 
satisfaction, 709. 
Replication to pleas of accord and satisfaction, 483. 
Accord and satisfaction, 477. 
Accord before breach, 477. 
Payment of smaller sum in satisfaction of larger debt, 478. 
Account stated and payment of balance, 478. 
Agreement taken in satisfaction, 478. 
Accord without satisfaction, 478. 
Accord and satisfaction made by third party, 479. 
Accord and satisfuction by or to one of joint parties, 479. 
Accord and satisfaction of bonds and covenants, 479. 
Mode of pleading accord and satisfaction, 479. 
Bills and notes given in accord and satisfaction, 480. 
Acceptance of third party as debtor instead of defendant, 482. 
ACCOUNT. 
Count against a tenant in common of land for not rendering an ac- 
count, 62. 
against a bailiff for not rendering an account of the profits of 
land, 63. 
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Account—continued. 
against a tenant in common of goods for not rendering an ac- 
count, 68. 
against an agent for not accounting, 64. : 


againat a broker for not accounting for purchases, 119. 
on a guarantee for the due accounting by a clerk, 167. 
Plea traversing that the plaintiff was bailiff, 484. 
that the defendant did render an account, 484. 
Account ; action of, at common law, by statute, 63. 
No general issue in action of, 483. 
Exception of from Statute of Limitation abolished, 483. 
Account Startep. 
The common indebitatus count upon accounts stated, 52. 
Account stated ; effect of, 52. 
Account stated of cross demands, 53, 478. 
Account stated by mistake ; for debt without consideration ; for 
illegal debt ; for debt within the Statute of Frauds, 53. 
How made ; by writing; by bill or note; by I O U; by oral 
statement, must be of sum certain; to whom and by whom 
made, 53. 
Account stated of future debt; of debt payable by instalments ; 
upon contingency ; of debt under seal, 53, 54. 
Form of count, 54. 
Effect of never indebted, 465. 
Pleading to debts and to accounts stated respecting them, 484. 
ACTION. 
Local and transitory, 2. 
Actions upon contracts and for wrongs, 6, 273. 
Actions partaking of both characters, 120, 273, 461. 
Forms of action, 58, 273. 
Statement of form of action unnecessary, 11, 35, 58. 
Joinder of causes of action, 10. 
Notice of action, 758. 
And see PARTIES. 
Action, Noticrk oF, 758. See Notice oF ACTION. 
ACTION PENDING. 
Plea of another action pending, 473. See ABATEMENT. 
ADMINISTRATOR. 
Commencements and conclusions of declarations by and against ad- 
ministrators, 19-21. See DECLARATIONS. 
And see EXEcUTORS. 
ADMISSION. 
By not traversing, 436. 
By payment into Court, 666, 768. 
ADVERTISEMENT. 
Count on the promise in an advertisement of a reward, 237. 
AFFIDAVIT. 
Affidavit verifying plea in abatement, 472. 
The common affidavit to change venue, 3. 
AFFRAY. 
Plea justifying an assault in stopping an affray, 797. 
AGENT. 
Counts in Contract. 
Indebitatus count for work, etc., done by an agent, 64. 
Count by an agent employed to buy goods against his employer for not 
accepting a bill for the price, 64. 
by an agent for revoking the retainer, 64. 
by an agent for not supplying goods to fulfil contract of sale, 64. 
against an agent employed to sell goods for not accounting, 64. 
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AGENT—continued. 

against an agent for selling goods for a less price than ordered, 65. 

against an agent for selling goods on credit contrary to orders, 65. 

against an agent for negligence in conduct of agency, 65. 

against an agent for not using due care and diligence in collecting 
moneys, 65. 

against an agent employed to discount bills, 65. 

against a del credere agent on his guarantee of goods sold by him, 
66. 


against a house-agent employed to let a house, 66. 
against an agent on the implied warranty that he had authority to 
contract with the plaintiff, 67. 
Counts in tort. 
against a broker for selling goods on credit contrary to orders, 273. 
against an agent for selling goods at a less price than ordered, 274. 
against an accountant for negligence in making out accounts, 274. 
against an agent for drawing bills in excess of authority, 274. 
against an insurance broker for not effecting an insurance on a ship 
pursuant to his retainer, 274. 
against a surveyor and valuer for loss arising from ignorance and want 
of skill in his profession, 274. 
against an agent for falsely representing that he had authority to make 
a contract, 274. 
Pleas. 
the general issue, 484. 
to an action for not accounting for the sale of goods, that defendant 
did not sell, 485. 
to a similar action, that the plaintiff did not request defendant to ac- 
count, 485. 
that the defendant did account, 485. 
that the defendant contracted as agent only and not personally, 485, 
572. 
of set-off against agent of plaintiff, 688. 
not guilty, 709. 
denying the retainer of the defendant, 709. 
Agent ; action for commission, etc. ; description of work or ser- 
vices, 64. 
Del credere agent, 66. 
Implied warranty by agent of his authority, 67. 
Damages in action against agent for want of authority, 67. 
Money received by agent for principal, 45; money received from 
principal to pay over, 46; effect of accounting by agent, 46; 
money held by agent after revocation of authority, 46. 
Action against agent for non-feasance, for misfeasance, 65. 
Action may be in form of contract or in tort, 273. 
When action will lie for non-feasance, 274. 
Effect of the general issue in actions on contracts, 484; in ac- 
tions of tort, 709. 
AGGRAVATION. 
Distinction between matters of aggravation and substantive causes 
of action; when and how to plead to matters of aggravation, 
420, 436. 
When new assignment necessary, 755. 
AGISTMENT. . 
Indebitatus count for the agistment of cattle, 68. 
for the keep of horses, 68. 
for the use of pasture, 68. 
Count against an agister of cattle for losing a horse, 68. 
Common law duty of agister of cattle, 68. 
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AGREEMENT. 
How pleaded, 58. How denied, 460. 
Setting out verbatim, 58, 467, 821. 
Objections to under the Statute of Frauds, 467 ; and see FRavpds, 
STATUTE OF. 
Objections under Stamp laws, 467. 
Agreement with penalty for non-performance ; to pay liquidated 
damages, 115, 217. 
Alimn ENEmy. 
Plea in abatement of, 475. 
When may be pleaded in bar, 475. 
ALTERATION OF WRITTEN CONTRACT. 

Plea that a written contract was made void by an alteration, 485. 

Pleas of altcrations in contracts, 487. 

Plea that a release was altered by inserting the amount, 487. 

Pleas of alterations in bills and notes, 531 ; see Birts of ExcHANGE. 
Alteration of written contract ; by a party; by a stranger; 485. 
Alteration by accident, 486. 

Alteration by consent of both parties, 486. 
When alteration must be specially pleaded, 486, 533. 
Alteration of a bill or note, 531, 533. 
ALTERNATIVE. 
Breaches of alternative promises, 62, 217. 
Performance of alternative conditions of bond, 545. 
AMBASSADOR. 
Plea that the defendant is the ambassador of a foreign state, 487, 629. 
AMENDMENT. 
Of misjoinder or non-joinder of parties, 469-471, 708. 
Powers of amendment under the C. L. P. Act, 12, 171, 469, '707. 
Amendment of pleas, 445. 
Pleading to amended pleadings, 434. 
AMENDS, 789. See TENDER OF AMENDS. 
Ancient Licuts, 347. See LiGHts. 
ANIMAL. 
Property in animals fere natura, 295. 
Action for keeping mischievous animals, 366. See MiscHIEvovs 
ANIMALS. 
ANNUITY. 
Count on an annuity deed for arrears, 68. 
on a covenant in a deed of separation between husband and wife 
to pay an annuity to the wife’s trustee, 69. 
on an annuity bond, 117. 

Plea of the general issue, 487. 
that no memorial was enrolled, 487. 
that the memorial enrolled is defective, 488. 
of redemption of the annuity under the deed, 488. 

Avowry for annuities secured by distress, 780. See REPLEVIN. 
Statute 53 Geo. LIT, requiring enrolment of memorial of an- 

nuity deeds, repealed, 487. 
APOLOGY. 

Notice of intention to prove apology in action for defamation, 726. 

Plea of apology and payment into court in an action for a libel in a 

newspaper, 726. See DEFAMATION. 
APOTHECARY, 225. See MepioaL ATTENDANCE. 
APPEARANCE. 
Proceeding in default of, 1. 
APPRAISEMENT. 
Count for selling a distress without appraisement, 322; and see Dis- 
TRESS. 
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APPRAISER. 
Count for work done as an appraiser, 85. 
Plea that plaintiff was not duly licensed, 601. 
APPRENTICEs 
Count by the apprentice against the master on the indenture of appren- 
ticeship, 69. 
by the father of the apprentice against the master, 70. 
against the new master after an assignment of the indenture, 70. 
by the master against the father of the apprentice on the inden- 
ture of apprenticeship, 70. 
against a surety to the indenture of apprenticeship for non-pay- 
ment of the premium, 71. 
Covenants in indenture of apprenticeship are independent, 
69; defences to action on, 69, 488. 
Right to return of premium on death of master or appren- 
tice, 69. . 
Effect of minority of apprentice, 70. 
Liability of father, 70. 
Damages in action against father for removing apprentice, 


APPROVEMEDT. 
Plea of approvement of common, 715. 
Replication of approvement of common, 715, 
ARBITRATION AND AWARD. 
Indebitatus count on an award, 71. 
on an umpirage, 71. 
for the costs of an action and reference, 72. 
Count on an award made under a reference by a judge’s order, 72. 
by an order of nisi prius, 73. 
by an order in Chancery, 73. 
upon an award under reference by agreement, 73. 
on a reference to severul arbitrators, 74. 
on an arbitration bond, 74. 
for the breach of an agreement to refer to arbitration, 74. 
for refusing to choose an arbitrator, 75. 
for refusing to appoint a valuer, 75. 
for revoking the arbitrator’s authority, 75. 
by arbitrators for their fees, 75. 
Plea to an action on an award, of the general issue, 488. 
denying a submission by judge’s order, 488. 
denying the making of the award, 489. 
that the award was not final, 489. 
that the award included matters not referred, 489. 
of revocation of the arbitrator’s authority, 489. 
Plea to an action, of a reference of the action by judge’s order and 
award, 490. 
of a reference by agreement and award, 491. 
of an award settling sum to be deducted from plaintiff's claim, 491. 
to action on policy of insurance that amount of loss was to be set- 
tled by arbitration, 491. 
of rules of Friendly Society that dispute should be referred to 
arbitration, 491. 
of an agreement to refer other matters accepted in satisfaction, 492. 
Replications to tht plea of an arbitration and award, 492. 
Arbitration and award; modes of enforcing ; by action; by at< 
tachment or execution, 71; by suit for specific performance, 71. 
Indebitatus count, when applicable, 71 
Account stated will not lie on award, 53. 
Interest on award when and how recoverable, 71. 
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ARBITRATION AND AWARD—continued. 
Limitation of action on award, 71. 
Costs awarded, how recoverable, 72. 
Agreements to refer to arbitration ; damages for breach of, 74. 
Enforcing references under the C. L. P. Act, 1854, 75. 
Remedies of arbitrator for fees, 75. 
Effect of the general issue in an action on award, 488. 
Effect of plea denying the making of the award, 488. 
Grounds for application to set aside award, 489. 
Revocation of arbitrator’s authority, 489. 
Agreement to refer to arbitration, when a defence, 490. 
Staying proceedings contrary to agreement to refer, 490. 
Award how far conclusive, 490. 

ARBITRATOR. 
Mode of recovering fees; under contract ; by lien upon the award, 

75. 


Excessive fees, how recovered from arbitrator, 50, 75. 
ARGUMENTATIVE PLEAS, 461, 819. 
ARREST. 
Counts for malicious arrest, 351. See Maticious PRosEcvrTion. 
for false imprisonment, 412. See Trespass TO PERSON. 
against sheriff for not arresting, 399, 400. 
Pleas justifying arrest under process, 770. See PROCESS. 
justifying arrest for felony and suspicion of felony, 795, 796. 
Arrest for felony, 795. 
Arrest by private person and constable, 795. 
Arrest for misdemeanour, 795. 
Arrest for breach of the peace, 795. 
Privilege from arrest, effect of, 353, 396. 
ASSAULT. 
Count for an assault, 411. 
Plea of son assault demesne, 792. 
And see TRESPASS TO PERSON. 
ASSETS. 
Plea of plene administravit, 578. 
of plene administravit preter, 579. And see EXECUTOR. 
ASSIGNEE OF DEBT. 
Declaration by assignee of book debts under the Bankruptcy Act, 26. 
by assignee of debt or chose in action, 26. 
by assignee of bail bond, 26, 86. 
by assignee of administration bond, 26. 
by assignee of debt under the Companies Act, 1862, 75. 
by assignee of bond under Companies Clauses Act, 75. 
Replication to plea of plaintiff’s bankruptcy that he assigned the debt 
before bankruptcy, 519. 
Equitable pleadings of assignment of debt, 573. 
Debt or chose in action not assignable at law, 75. 
Assignable in equity, 75. 
Action by assignee in name of assignor, 75. 
Contracts assignable at law, 75. 
When assignee of debt can sue for money received, 45. 
Assignment of debt by bankrupt before bankruptcy, 519. 
Assignment of debt as ground for equitable pleadings, 570. 
ASSIGNEE OF LESSOR AND LEssEE, 207. See LANDLORD aND TENANT. 
ASSIGNEFS OF BANKRUPT OR INSOLVENT. 
Commencement and conclusion of declaration by the assignees of a 
bankrupt, 24, 25. 
by the assignees of a bankrupt partner and the solvent partner, 
24. 
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ASSIGNEES OF BANKRUPT OR INSOLVENT—continued. 


by a trustee under the arrangement clauses in Bankruptcy Act, 
24. 
vy the assignees of an insolvent, 25. 


Indebitatus count by the assignees of a bankrupt upon causes of action 


accrued before the bankruptcy, 76. 

by the assignees of a bankrupt upon causes of action accrued 
after the bankruptcy, 79. 

by the a reg of a bankrupt partner jointly with the solvent 
partner, 79. 

by the assignees of an insolvent upon causes of action accrued 
to the insolvent, 81. 

upon causes of action accrued to the assignees, 82. 


Count by the assignees of a bankrupt for not accepting goods sold by 


him, 80. 

by the assignee of debts sold by the assignees of a bankrupt, 80. 

on contracts made with the bankrupt not executed before the 
bankruptcy and adopted by the assignees, 81. , 

by the assignees under an Irish bankruptcy upon causes of ac- 
tion accrued to the bankrupt in England, 81. 

by the trustee of a Scotch bankrupt, 81. 

by the syndics of a French bankrupt, 81. 

by the assignecs of a bankrupt drawer of a bill against the ac- 
ceptor, 103. 

by the assignees of a bankrupt for a conversion of goods before 
the bankruptcy, 295. 

for a conversion after the bankruptcy, 295. 

by the assignees of an insolvent for a conversion of goods 
before the insolvency, 295. 

for a conversion after the insolvency, 295. 

by the assignees of a bankrupt against his landlord for dis- 

training for more than a year’s rent, 275. 


Plea denying that the plaintiffs are assignees, 492. 


Notice to be given with the above plea, 492. 


Plea of payment to the bankrupt without notice of a previous act of 
bankruptcy, 493. 

Plea that the bankrupt before bankruptcy had assigned the debt to a 
third party with notice of the assignment to the defendant, 493. 

Plea by assignees of bankrupt lessee that they never elected to take 
the lease, 493. 

Pleas of set-off and mutual credit in actions by assignees, 687. 


Assignees under the B. L. C. Act, 1849, 76. 

Pesting of bankrupt’s estate in the assignees, 76. 

mei 7 the assignees; effect of death or removal of assig- 
nees, 77. 

Assignees under the Bankruptcy Act, 1861, 77. 

Vesting of bankrupts’ estate in creditors’ assignee, 77. 

ee and actions by, creditors’ assignee and official assig- 
nee, 78. 

Action by assignees of bankrupt partner of a firm, 79. 

Sale and assignment by assiynees of book debts, and action by 
purchaser, 80. 

Jurisdiction in insolvency abolished, 25. 

Character of vassignees must be specially denied; effect of such 
denial, 492. 

Notice to be given of matters disputed by such denial, 492. 

Non-joinder of assignees, 492. 

Assignees suing without leave of court, 492. 

Pleading set-off and mutual credit in actions by assignees, 687. 
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ASSIGNMENT OF Dept. See AssiGNEE OF Dent. 
ASSUMPSIT. 
Action of ; ndebitatus assumpsit, 35, 58. 
ATTACHMENT OF DEBT. 
Declaration against garnishee under the C. L. P. Act, 1854, 34, 82. 
Plea to declaration against garnishee, 494. 
that the plaintiff took the judgment debtor in execution, 494. 
of payment or execution under order of attachment, 494. 
of foreign attachment in the Lord Mayor’s Court, and execution 
had of the debt in the hands of the diefendant as garnishee, 496. 
replication that the plaintiff sued as trustee, 497. 
replication that the attachment was after the death of the creditor, 
497. 
of attachment of debts in foreign countries, 497. 
Attachment of debt under C. L. P. Act, 1854, 494. 
Order of attachment, 494, 
Order for execution, 495. 
Order for proceedings against garnishee, 495. 
Payment or execution a discharge to the garnishee, 495. 
Creditor cannot attach debts after taking debtor in execu- 
tion, 494. 
Order of attachment equivalent to security in bankruptcy, 495. 
Payment by garnishee after notice of bankruptcy, 495. 
Payment by garnishee under execution, 496. 
Effect of attachment upon debts previously assigned, 496. 
What debts may be attached, 496. 
Attachment in the Lord Mayor's Court, 496. 
ATTAINDER, 565. Sec Conviction. 
ATTORNEY. : 
Counts in contract. 
Indebitatus count for work done as an attorney, 82. 
for work done by an agent for another attorney, 83. 
Count by an attorney for a wrongful dismissal after a permanent re- 
tainer, 83. 
against an attorney for neghgence in conducting an action, 83. 
for compromising an action contrary to orders, 83. 
for negligence in defending an action, 84. 
for investing money upon insufficient security, 84. 
for negligence in conducting business, 84. 
for disclosing a defect in his client’s title, 84. 
for not taking care of his client’s papers, 85. 
Counts in tort. 
Against an attorney for negligence in defending an action, 275. 
for le ea action contrary to the directions of the client, 
275. 
for disclosing defect in client’s title, 275. 


Other counts against an attorney for negligence, 83, 275. 
Pleas. 


the general issue, 497. 

traverse of the retainer, 497. 

that the plaintiff was not admitted or enrolled, 497. 

that the plaintiff had not taken out a certificate, 498. 

that the plaintiff did not deliver a bill a month before action, 499. 

Replication that the plaintiff did deliver a bill, 500. 

to a count for negligence denying the negligence, 500. 

to a count for abandoning a previous action, that the defendant was 
not supplied with funds by the plaintiff, 501. 

of the privilege of an attorney to be sued in his own court, 474. 

of lien by an attorney, 744. 
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ATTORNEY—continued. 
Attorney, appointment of, to sue and defend, 6. 
Who may appoint ; married woman; husband and wife; infant ; 
idiot ; lunatic, 6. 
Privileges as to court and venue; no privilege in the county courts, 
82, 83. Privilege pleaded in abatement, 474. 
Effect of general issue in actions by and against, 497. 
Liability for negligence, 83, 84. 
Admission of, want of admission how far a defence, 498. 
Certificate, 498. 
Delivery of bill of costs, when necessary, 499. 
Authority of attorney to compromise action, 84, 500. 
AUCTION. 
Count on sale of goods by auction for not removing the lots purchased, 
241. 
on sale of land by auction for not completing, 248, 252. 
Sale of land by Auction Act, 218. 
And see SALE OF Goops; SALE oF Lanp. 
AUCTIONEER. 
Indebitutus count for work done as an auctioneer and appraiser, 85. 
Count by an auctioneer against his employer on the implied indemuity 
againat defect of title to the goods sold, 85. 
by an auctioneer against a purchaser on the conditions of sale, 85. 
against an auctioneer for not selling without reserve according 
to advertisement, 86. 
on sale by auction of land, 248, 252. See Satz or Lanp. 
AVERAGE. 
Count on a policy of insurance upon particular goods to recover for a 
: general average loss, 184. 
on a policy of insurance on a ship for a general average loss by 
goods thrown overboard, 184. 
on a policy upon cargo to recover for particular average, 184. 
by a shipowner against the owner of goods to recover general 
average loss in respect of damage to the ship, 187. 
by owner of goods against. shipowner for general average loss in 
respect of goods thrown overboard, 187. 
by owner of goofs lost against owner of goods saved for general 
average, 187. 
Plea that the loss was an average loss within the exception im the 
policy, 612. 
And see INSURANCE. 
AVERMENT. 
part of declaration so called, 8, 61. 
Avownry, 777. Seo REPLEVIN. 
AwakD, 71, 488. See ARBITRATION 4ND AWARD. 


Bart-Bonp. 
Count by the assignee of a bail-bond against the principal and the 
bail, 86. 
Count on indemnity against becoming surety to bail-bond, 176. 
Plea of non est factum, 501. 
that the bond was not assigned by the sheriff, 501. 
that bail was put in and perfected, 502. 
that the plaintiff took the debtor under a ea. sa., 502. 
Replication to the plea that bail was put iv, nul tiel record, 502. 
Assignment of bail-bond ; action by assignee, 86. 
Equitable relief on bail-bond, 86. 
Action on bail-bond ; by sheriff, by assignee; where to be brought, 
mode of declaring, 87. 
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BatL-Bonn—continued. 
Staying proceedings in action, 87. 
Action against sheriff for refusing to assign, 87. 
Effect of the general issue, 501. 
Bait, RECOGNIZANCE OF. 
Count on a recognizance of bail, 88. 
Plea of nul tiel record, 502. 
that there was no ca. sa. against the principal, 502. 
Replication that there was a ca. sa. against the principal, 503. 
Action on recognizance of bail ; recognizance matter of record ; 
venue local, 88. 
Forms of recognizance in the different courts, 88. 
Plea of nul tiel record, 502. 
Other defences to the action, 502. 
BalLiFF. 
Count against bailiff of land, 63. See Account. 
by bailiff against landlord upon indemnity against the illegality 
of a distress, 177. 
against bailiff to recover excessive charges for a distress, 324. 
See Distress. 
against bailiff of county court, 300. 
Plea of justification by bailiff under process, 770. 
Liability of sheriff for default of bailiff, 396. 
Action against bailiff of county court, 301. 
BatILMENT. 
Indebitatus count by a warehouseman for keeping goods, 88. 
by a wharfinger for wharfage and warehouse room, 89. 
for the hire of goods, 170. 
Count against a bailee for not re-delivering goods bailed, 89. 
for not re-delivering goods pledged with him 
as security for advances of moncy, 89. 
on a joint bailment, for refusing to re-deliver, 89. 
for not safely keeping goods bailed, 89. 
for losing goods, 90. 
against the hirer of gqods for negligent use, 170. 
against an agister of cattle for losing a horse, 68. 
against a livery stable-keeper for not taking care of a horse, 90. 
against a veterinary surgeon for negligent treatment of a horse, 
90, 156. 
on a bailment of foreign mining shares by way of loan for not 
delivering them, 90. 
against a railway company for not re-delivering goods left in 
their custody ata station, 129. 
Count in tort against a builee for negligence in keeping goods, 275. 
for losing goods, and for not re-delivering goods, 276. 
for carelessness in using goods, 276. 
by a gratuitous borrower against the lender of a machine 
for damage caused by its dangerous state, 276. 
for ae informing bailee of dangerous nature of goods, 
276. 
Plea of the general issue, 503. 
traversing the bailment, 504. 
traversing the request to re-deliver the goods, 504. 
traversing that a reasonable time had elapsed, 504. 
traversing the breach in not re-delivering the goods, 504. 
traversing the breach in not taking care of the goods, 504. 
by bailee that the bailor’s title had determined by the claim of 
the rightful owner, 504. 
See other pleas, 504. 
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BaILMENT—continued. 
Bailment ; lien for charges, 89. 
Joint bailinent ; delirery to one of joint bailors, 89. 
Liability of bailee for negligence ; gratuitous borrower, 276. 
Pleas of the general issue ; effect of ; where doubtful whether 
count framed in contract or in tort, 508, 504. 
And see Carnizer; Hire; Lien. 
BankER. 
Declaration by the public officer of a banking partnership, 27. 
against the public officer, 28. 
Indebitatus count by bankers, 90. 
Count against a banker for not paying a customer’s check, 91. 
for not presenting a check for payment within a reason- 
uble time, 92. 
for not complying with the instructions of a customer, 92. 
for negligence in paying a crossed check, 92. 
Plea of lien by bankers, 744. 
Relation of banker and customer ; duty of banker to pay custo- 
mer's check, 91. 
Liability of banker on paying forged checks ; checks payable to 
order, 91; crossed checks, 92. 
Lien of banker on securities of customer, 743. 
Pleas to action for not paying customer’s check, 505. 
BankEr’s CHECK, 107. See Birits or EXcHANGE, etc. 
Bankine CoMPany. 
Commencement and conclusion of declaration by the public officer of 
a banking company, 27. 
against the public officer of a banking company, 28. 
Plea that banking company was illegally formed, 601. 
And see CoMPANY. 
BaNxk-NOTE. 
Count on a Bank of England note, 111. 
on a country bank-note, 111. 
BanK OF ENGLAND. 
Counts against the Bank of England for refusing to pay dividends and 
transfer stock, 405 ; and see STocK. 
BANKRUPTCY. 
Commencement and conclusion of declaration by the assignees of a 
bankrupt, 24. 
by a trustee under the arrangement clauses in the Bank- 
ruptcy Act, 24. 
by the assignees of a bankrupt partner and the solvent 
partner, 24. 
by the assignees of a bankrupt, before the Bankruptcy Act, 
25 


Plea of the bankruptcy of the defendant, 505. 
Like pleas, setting out the proceedings in bankruptcy, 506. 
Plea of the defendant's discharge by foreign bankruptcy, 506. 
of the defendant’s bankruptcy pending action, 507. 
of the bankruptcy of the plaintiff, 507. 
of release by deed of arrangement under the Bankruptcy Act, 
1861, 508. 
of deed of arrangement to pay composition and tender of compo- 
sition, 517. ¢ 
of deed of arrangement annulling bankruptcy, 517. 
of an arrangement under the control of the court and certificate 
under the Bankrupt Law Consolidation Act, 1849; 12 & 18 
Vict. c. 106, ss. 211-223, 517. 
of release by deed of arrangement under ss. 224-229, 517. 
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BaNnkKRUPTCY— continued. 
Plea of a composition after adjudication under ss. 230-231, 517. 
Pleas of illegality under the bankruptcy laws, 517. 
Pleas in actions by assignees of bankrupt, 518. 
Replication to a plea of the plaintifi’s bankruptcy that the plaintiff 
assigned the debt before bankruptcy with notice to the defendant 
and now sues as trustee, 519. 
that plaintiff sued for rent of house as trustee, 520. 
that the assignees sold the debts, being book debts, to the 
plaintiff, 520. 
that the certificate was obtained by fraud, 520. 
that the consent of creditors to composition deed was ob- 
tained by fraud, 520. 
to plea of non-joinder, of bankruptcy of co-contractor, 476. 
to pleas of set-off, of the discharge of the plaintiff by bank- 
ruptcy, 691. 
to plea of set-off, of the bankruptcy of the defendant, 691. 

Plea of defendant's bankruptcy, 505. 

Order of discharge under the Bankruptcy Act, 1861, effect of, 505. 

Issue on plea of bankruptcy, 506. 

Adjudication and proof of debt without order of discharge is no 
plea, 506. 

Effect of foreign bankruptcy, 506. 

Bankruptcy of defendant after action, 507. 

Bankruptcy of plaintiff ; when an issuable plea, 507. 

Plea of plaintiff's bankruptcy after action ; enactment of C. L. P. 
Act as to, 507. 

Deeds of arrangement under the Bankruptcy Act, 1861, 508. 

Conditions to be observed in such deeds, 508. 

Additional conditions under the Bankruptcy Amendment Act, 
1868, 509. 

Meaning of creditor in the Act, 510. 

Secured creditors no longer reckoned, 510. 

Creditors under bills, etc., 510. 

Assents of creditors, when to be given, 510. 

Effect of deeds not satisfying conditions, 510. 

Assignment of property, not necessary, 511. 

Deed must be for benefit of all the creditors, 511. 

<All the creditors must be parties to the covenants, 511. 

All the creditors must be placed on equal terms, 512. 

What terms may be imposed on non-assenting creditors, 512. 

Plea must show that the deed is valid and that it is a release or 
satisfaction of the action, 514. 

Evidence under issue on the deed, 515. 

Jurisdiction of Court of Bankruptcy over parties to deed, 515. 

Protection of debtor against execution, 51d. 

Execution by leave of the Court, 515. 

Whether debtor, omitting to plead the deed, is entitled to protec- 
tion, 515. 

What Court to have jurisdiction under deed, 516. 

Contracts to pay debts provable under bankruptcy, 517. 

Contracts on consideration to forbear opposing, etc., 518. 

Assignment of debt in whole or in part before bankruptcy, 519. 

Properly remaining in order and disposition of bankrupt, 493, 
519, 718. 

Actions for anything done in pursuance of bankruptcy Acts, must 
be brought within three months; general issue may be pleaded ; 
costs in, 277. 

And see ASSIGNEES. 
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Baron and Femz. See Huspanp anp WIFE. 
BaBRISTER. 
Cannot sue for professional services, 92. 
Barrery, 410. See Trespass TO Person. 
BEaSTs OF THE PLOUGH. 
Count for distraining beasts of the plough, 317. See DisTress. 
BETTING. 
Money received as deposit on bet recoverable, 162; and see GaMING. 
Bitts oF Excuaner, BANKERS’ CHECKS, PROMISSORY NOTES, etc. 
Counts on Inland Bills of Exchange. 
Drawer against acceptor on a bill payable to drawer, 94. 
The expense of noting charged as special damage, 95. 
Drawer against acceptor on a bill payable to a third party, 95. 
Drawer aguinst acceptor on a bill accepted payable at a particular 
place, 95. 
Drawer against acceptor on a bill accepted payable on a contingency, 
96. 
Payee against acceptor, 96, 
Indorsee against acceptor, 97. 
Payee against drawer for default acceptance, 97. 
Indorsee against drawer for default acceptance, 97. 
Payee against drawer for default payment, 98. 
Payee against drawer for default payment of a bill drawn payable at 
a particular place, 98. 
Payee against drawer for default payment excusing notice of disho- 
nour, 99. 
Payee against drawer for default payment excusing presentment be- 
cause the drawee could not be found, 99. 
Payee aguinst drawer for default payment where the drawee was dead 
and no executor or administrator appointed at the time the bill be- 
came due, 99. 
Payee ugainst. drawer for default payment where the defendant dis- 
pensed with presentment, 100. 
Indorsee against drewer for default payment on a bill payable to the 
drawer or order, 100. 
Indorsee against drawer for default payment on a bill payable to a 
third party or order, 101. 
Indorsee against indorser for default acceptance, 101. 
Indorsee aguinst indorser for default payment, 101. 
Executor of drawer against acceptor, 101. 
Administrator of drawer against acceptor, 102. 
Executor of payee against acceptor, 102. 
Executor of indorsee against acceptor, 102. 
Drawer against executor of acceptor, 102. 
Drawer against administrator of acceptor, 102. 
Indorsee of executor of drawer against acceptor, 102. 
Indorsee of administrator of drawer against acceptor, 102. : 
Assignees of a bankrupt drawer against acceptor, 103. 
Assignees of an insolvent drawer against acceptor, 1038. 
Husband and wife on a bill drawn by her before marriage against ac- 
ceptor, 103. 
Husband and wife on a promissory note made to wife, 108. 
Husband on promiasory note made to wife, 103. 
Widow on promiss$ry note made payable to her during marriage, 104. 
Administrator of wife on promissory note, 104. 
Drawer against husband and wife on a bill accepted by her before 
marriage, 104. 
Surviving drawer against acceptor, 104. 
Against a surviving joint acceptor, 104. 
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Birrs of ExcHaNnGr, BANKERS’ CHECKS, Promissory Nortss, etc.— 
continued. 
Counts on Inland Bills of Exchange—continued. 
Action on bill or note under the Summary Procedure on Bills of 
Exchange Act; must be brought within six months, 93. 
Leave to appear upon affidavit of defence ; after judgment, 98. 
One writ may be issued against all the parties, 93. 
Provision of C. L. P. Acts applicable, 93. 
Writ issued beyond six months irregular but not void, 938. 
Checks are within the Act, 93. 
Separate declarations when necessary, 93. 
Declaration may include a count upon the consideration, 94. 
Defence not restricted by affidavit, 94. 
Act extends to County Courts, 94. 
Declaration upon bill must describe it as overdue, 94; on bill 
payable at or after sight, 94. 
When it may be in debt and when in assumpsit, 94. 
When count on the consideration, and upon account stated may 
be added, 4. 
Interest chargeable on bills or notes ; on foreign bills ; need not be 
charged in declaration, 94. 
Mode of stating bills drawn by a firm; by parties designated by 
initials or contraction of name, 95. 
Ambiguous instruments how pleaded, 95. 
Noting and protesting a bill; expenses of noting, etc., how recover- 
able; under the Bills of Exchange Act, 95. 
Acceptance of Bill; general or qualified ; liability on qualified 
acceptance, 95. 
Acceptance payable at a particular place, 96. 
Bills drawn payable at a particular place, 96. 
Indarsement, how stated ; imports delivery and transfer of pro- 
perty ; delivery without indorsement ; conditional indorsement, 
97. 
Indorsement in blank, 97. 
Striking out indorsements, 97. 
Default acceptance ; no new cause of action upon default payment, 
97. 
Default payment, 98. 
Presentment for payment ; where the bill is drawn payable at a 
particular place; where the acceptance is qualified, 98. 
Mode of stating presentment, 101. 
Notice of dishonour; for non-acceptance; for non-payment ; 
reasons for; excuses for want of; reasonable delay of notice 
need not be excused ; waiver of, YY, 100. 
Indorser in position of drawer, 101. 
Bills made to or by wife before or after marriage, 103. 
Counts on Foreign Bills of Exchange. 
Drawer against acceptor, 104. 
Payee against acceptor on a bill drawn in sets, 105. 
Payer supra protest against acceptor, 105. 
Payee against acceptor supra protest, 105. 
Indorsee against acceptor on a foreign bill payable at usances, 106. 
Payee against drawer for default acceptance, 106. 
Indorsee against: drawer for default payment, 106. 
Foreign bills of exchange ; mode of suing upon; must be described 
as foreign bills, 104. 
Expenses of noting and protesting, 104. 
Interest on, 104. 
Stamps on, 104. 
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BILts OF EXcHaNnGE, Bankers’ CHECKS, PROMISSORY NOTES, ETO.— 
continued. 
“Counts on Foreign Bills of Exchange—continued. 
Bills in sets, 105. 
Acceptance supra protest, 105. 
Usances, 106. 
Amount recoverable on, 106. 
Counts on Bankers’ Checks. 
Payee of check against drawer, 107. 
Payee of check against drawer excusing notice of dishonour, 107. 
Bearer or indorsee against drawer, 107. 
Indorsee of check against indorser, 108. 
Bearer of a crossed check against drawer, 108. 
Bankers’ checks, mode of suing on; within the Bills of Exchange 
Act, 107. 
Time for presentment of ; consequence of not presenting in time, 
107. 
Post-dated check, 107. 
Indorsement of, 108. 
Crossed checks ; liabilityof banker upon ; mode of declaring upon, 
108. 
Counts on Promissory Notes. 
Payee against maker, 109. 
On a promissory note setting it out verbatim, 109. 
Payee against muker on a note payable on demand, 109. 
Payee against maker on a note payable after notice, 109. 
Payee against maker on a note made payable at a particular place in 
the body of it, 109. 
Payee against maker on a note payable by instalments where the whole 
sum is due, 110. 
Payee against maker where some only of the instalments are duc, 110. 
Payee against muker on a note payable by instalments, in which the 
whole sum is made payable on any default, 110. 
Bearer against maker ou a note payable to bearer, 111. 
Bearer against Bank of England on bank-note, 111. 
Bearer against maker on a country bank-note payable in town or 
country, 111. 
On the debenture of a company, 111. 
Indorsee against maker, 111. 
Indorsee against payee, 111. 
Indorsee against indorser, 112. 
Executor or administrator of payee against maker, 112. 
Aguinet the executor or administrator of muker, 112. 
Assignees of a bankrupt payee against maker, 112. 
Husband and wife on a note payable to the wife before marriage, 
against maker, 112. 
Againat husband and wife on a note made by the wife before marriage, 
112. 
Surviving payee against maker, 113. 
By payee against surviving muker, 113. 
Promissory notes; note payable on demand, 109. 
Note payable after sight or after notice, 109. 
Note payable at a particular place ; presentment at the specified 
place must ée made and stated ; excuse of presentment, 109, 
110. 
Note payable by instalments ; is assignable within the statute of 
Anne, 110. 
Note drawn payable to the maker’s own order ; special indorse- 
ment of,111. 
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Britis or Excuancz, Bankers’ CuoEcxs, Promissory Norss, ete.—con- 
tinued. 
Miscellaneous Counts relating to Bills, etc., 
Count for the breach of a promise to retire a bill at maturity i in con- 
sideration of renewal, 113. 
against a person employed to discount a bill for negotiating it 
for his own use, 113. 
for not discounting or returning a bill delivered to be dis- 
counted, 114. 
for not applying the proceeds of a bill as agreed upon, 114. 
against a person employed to take up a bill for neglecting to do 
so, 114. 
by the acceptor of an accommodation bill on the contract to 
indemnify him, 175. 
by one joint maker of a bill against the other on a covenant to 
pay the bill, 176. 
on an indemnity to the plaintiff against taking up a bill and 
bringing an action upon it, 176. 
fleas to Actions on Bills, Notes, ete. 
Traverse of the drawing of the bill, 520. 
of the making of the note, 521. 
of the acceptance, 521. 
of the indorsement, 522. 
of the presentment for acceptance, 522. 
of the presentment for payment, 522. 
. of the default in acceptance, 523. 
that the bill was returned to the plaintiff, 523. 
of notice of dishonour, 5238. 
of the facts alleged as excuse for want of notice of dishonour 
[or of presentment |, 523. 
of the facts alleged as excuse for want of presentment, 523. 
- that the defendant dispensed with presentment, 524. 
Plea that the plaintiff was not the holder, 524. 
that the plaintiff indorsed away the bill, 524. 
of the bankruptcy of the indorser before indorsement, 524. 
that the defendant accepted the bill for the plaintiff’s accommo- 
dation, 525. 
that the bill was accepted by the defendant for the accommodation 
of the drawer who indorsed it to the plaintiff without value, 525. 
other pleas of want of consideration, 526. 
that the bill was accepted in payment of goods sold, which the 
, plaintiff failed to deliver, 526. 
that the bill was accepted in consideration of goods to be consigned 
by the plaintiff to the defendant, which the plaintiff failed to 
consign, 527. 
other pleas of failure of consideration, 527. 
that the defendant was induced to accept the bill by the fraud of 
the drawer who indorsed it to the plaintiff without value [or 
with notice, or when overdue |, 528. 
by acceptor that the bill was accepted without consideration, and 
was delivered to the drawer for the special purpose of his getting 
it discounted for the defendant’s benefit, and that it was in- 
dorsed by the drawer to the plaintiff in fraud of that purpose 
and without value, 528. 
by the drawer that he drew and indorsed the bill without con- 
sideration for the special purpose of getting it discounted, and 
that it was negotiated in fraud of that purpose, and that plain- 
tiff gave no value, 529. 
that the note was stolen and plaintiff held it without value, 580. 
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Bris or Excuaner, Banxers’ CoEcks, Promissory Norss, etc.—con- 
tinued. 
Pleas to Actions on Bills, Notes, etc.—continued. 
other pleas of fraud, 530. 
pleas of illegality, 530. 
in an action by the indorsee against the indorser of a bill that 
the plaintiff and the drawer are the same person, 531. 
5 Replication that the defendant indorsed the bill as surety 
for the acceptor only and for his accommodation, 531. 
of an alteration in the bill, 531. 
of an alteration in a note, 533. 
that a note was materially altered so as to require a new stamp, 533. 
in an action by the drawer against the acceptor that the bill has 
been lost by the plaintiff, 534. 
other pleas of lost bill, 534. 
of waiver of a bill or note, 534. 
in an action against the drawer that the plaintiff agreed with the 
acceptor to give him time for payment, 535. 
other pleas of time given to prior party, 535. 
on equitable grounds to an action against one of several joint 
makers of a promissory note that the defendant made the note 
as surety only for another maker to whom the plaintiff gave 
time, 335. 
other pleas on equitable grounds of discharge by dealings with 
principal, 536. 
Replication that the remedies against the sureties were re- 
served, 536. 
of payment to the plaintiff, 536. 
to an action by the indorsee against the drawer of payment by 
the acceptor, 536. 
to an action by the indorsee against the acceptor of payment by 
the drawer, 537. 
to an action by the indorsee against the acceptor of payment to 
the drawer after the bill was due, and subsequent indorsement 
by the latter, 537. 
of payment to a prior holder not mentioned in the declaration, 
and subsequent indorsement to the plaintiff, 358. 
of payment of part of a note to a prior holder, and subsequent in- 
dorsement to the plaintiff for the residue only with notice, and 
payment of the residue, 538. 
that the defendant deposited goods with the drawer to meet the 
bill, out of the proceeds of which he paid himself and indorsed 
the bill when overdue, 538. 
that the bill was accepted for the accommodation of the drawer 
and paid by him when due, and endorsed when overdue, 538. 
that the bill was for the accommodation of the drawer and was 
taken up by him when due and reissued when overdue without 
a new stamp, 539. 
that the holder at maturity recovered judgment against the de- 
fendant on the bill, and that plaintiff took it with notice, 539. 
of accord and satisfaction to bills of exchange, 539. 
of agreements affecting the bill or note, 539. 
of set-off on bills and notes, 683. 
Pleas to actions on bills, ete.; non assumpsit and never in- 
debted inadmissible, 520. 
Pleading to declaration containing counts on bille with other 
counts, 521. 
Acceptor cannot deny the drawing, 521. 
Indorser cannot deny the drawing or previous indorsement, 521. 
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mater oy oes Bankers’ Cuzecxs, Promissory Norss, ete.—con- 
inued, 
Pleas—continued. e 

Traverse of acceptance or drawing, effect of, 522. 

Objections to stamps, how raised, 522. 

Traverse of indorsement, effect of, 522. 

Presentment, when necessary, and what sufficient, 523. 

Notice of dishonour, what sufficient, excuses of, 523. 

Holder of bill or note, traverse that plaintiff is the holder, 524. 

Plea that plaintiff has indorsed away the bill, effect of, 524. 

Accommodation bill, 525 ; effect of notice of, 525. 

Want of consideration, how pleaded, 525. 

Total or partial failure of consideration ; severance of con- 
sideration, 526. . 

Breach of warranty of goods paid for by bill, 526. 

Bill or nofe accepted or drawn by fraud; indorsee with- 
out value or with notice, or when overdue cannot recover, 
528. 

Allegations that plaintiff took the bill without value, with no- 
tice, and when overdue, how pleaded, 528. 

Effect of fraud or illegality in the inception or negotiation of 
bill or note on the burden of proof, 529. 

Illegal consideration ; not severable, 530. 

Pleading to counts on bill, and on the consideration, and on 
account stated jointly, 530. 

Defence that the bill has been reindorsed to the plaintiff, a 
previous indorser, when to be pleaded, 531. 

Alteration in a bill or note; where requiring new stamp ; 
effect of in pleading and in evidence, 531, 532. 

Defence of lost bill; indemnity against a lost bill under the 
C. L. P. Act, 534. 

Waiver of bill or note, 534. 

Effect of giving time for payment of a bill or note upon the 
liability of subsequent parties, 535. 

Party primarily liable on bill can set up the rights of a surety 
only in a pleading upon equitable grounds, 535. 

Effect of payments by drawer on liabilities of other parties, 
537. 


Payment after action, 537. 
Effect of payment by drawer and acceptor before and after the 
bill is due, 537. 
Indorsee of overdue bill takes it subject to all the equities at- 
tached, 537. 
Transfer of bill after action brought, and after judgment, 539. 
Effect of agreements relating to bills and notes upon the rights 
of the parties, 539. 
Biirs oF Excuaneer Act, Summary procedure on, 93, 521. 
BILL TAKEN Fork DEBT. 
Plea that the defendant accepted a bill of exchange on account of the 
debt which is still running, 540. 
that the defendant accepted a bill on account of the debt which 
the plaintiff has indorsed away, 540. 
other pleas of similar defences, 541. 
that the defendant indorsed a bill to the plaintiff on account of the 
debt, 541. 
that the defendant indorsed to the plaintiff on account of the 
debt, a note of a third party, 541. 
that a third party accepted a bill drawn by the plaintiff on account 
of the debt, 541. 
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BILL TAKEN FOR DEBT—continued. 
Plea that the defendant indorsed a bill to the plaintiff on account of 
the debt upon which the plaintiff gave time for payment, 641. 
that the defendant indorsed bills to the plaintiff on account of the 
debt which the defendant rendered useless, 542. 
of bills and notes taken in accord and satisfaction, 480. 
Replication, to plea that the defendant indorsed a bill accepted by a 
third party, that the bill is overdue and dishonoured, 
542. 
of fraud to a plea of bill taken for a debt, 587. 
Giving a negotiable security on account of a debt ; when a defence, 
540 


No defence to bond or other specialty ; nor to debt for rent, 540. 
How pleaded and replied to; where defendant primarily liable on 
the bill ; where defendant secondarily liable, 540, 542. 
Payment of the bill operates as payment of the debt, 540. 
If plaintiff loses the remedy on the bill, the defendant is dis- 
charged, 542. 
Bills taken in accord and satisfaction, 480, 540. 
Brit or Lavine. 
Count by consignee of goods against master of ship on bill of lading, 132. 
by indorsee of bill of luding against master, 132. 
against indorsee of bill of lading, 133. 
Transfer of rights and liabilities on bills of lading by indorse- 
ment, 129, 130. 
Contract to pay freight or demurrage implied from acceptance 
of goods under bill of lading, 130. 
And see CARRIERS BY WATER. 
BoaRD and LODGING. 
Indebitatus count for the use of lodging, 197. 
for board and lodging, 197. 
Contract for board and lodging is not a contract for an interest 
in land within the Statute of Frauds, 197. 
Liability of lodging-house keeper for loss of goods of lodger, 344. 
BoarD OF HEatrn. 
Commencement and conclusion of declaration by or against a Local 
Board of Health, 31. 
Plea justifying under the authority of a local Board of Health, 817. 
Local Boards incorporated with power to sue, 31, 391. 
Actions for anything done under Public Health Act, limitation, 
venue, general issue, tender of amends, 31, 391. 
Bonn. 
Count on a bond without assigning a breach, 117. 
on an annuity bond stating the condition and assigning a Grewch: 
117. 
on a bond with a special condition setting out the condition and 
assigning breaches, 118. 
on a (Lioyd’s) bond given by a company, 118. 
by, the assignee of a bond under the Comp. Clauses Consol. Act, 
118. 
on a bond given under 1 & 2 Vict. c. 110, s. 8, 110. 
on an administration bond assigned by order of the judge of 
the Court of Probate, assigning breaches, 110, 
against heir on the bond of his ancestor, 170. 
Counts on indemnity bonds, 176. See INDEMNITY. 
on bonds of guarantee, 162. See GUARANTEE. 
on bonds conditioned not to exercise a trade, 268. See TRADE. 
on bail-bonds, 86. See Bart. 
on replevin bonds, 235. See REPLEVIN. 
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Bonp— continued. 
Plea of non est factum to a bond, 543. 


that bond was delivered as an escrow, 543. e 

of payment according to the condition (solvit ad diem), 543. 

of payment after the day but before action (solvit post diem), 
544. 

payment into court to a common money bond, 544. 

of performance generally of special conditions, 545. 

of performance to actions on bonds of guarantee, 545. 

of matter excusing performance, 546. 

that bond was given for immoral consideration, 599. 

to an indemnity bond, of non damnificatus, 604. 

of a set-off on a bond, 684. 

of set-off to an action on a bond, 686. - 


Suggestions of breaches, 546. 


Boox. 


Bonds; penalty recoverable at common law; relief againat 
the penalty in equity ; by statute, 114, 115. 

Common money bonds; payment post diem; payment into 
court of the principal and interest, 115. 

Bonds with special conditions ; assignment of breaches ; sug- 
gestion of breaches ; inquiry and assessment of damages ; 
stay of execution on payment into court of the damages ; 
judgment for penalty as security for future breaches; scire 
facias on ; entry of judgment, 115. 

Distinction between common money bonds and bonds with 
special conditions, 115. 

Covenants and agreements with penal sum, 115. 

Mode of declaring upon money bond, 116, 117. 

Mode of declaring upon bond within the statute ; assignment 
of and sugyestion of breaches, 116. 

Only one breach assignable at common law; several breaches 
assignable under the statute, 116, 117. 

Proceedings by scire facias on the judgment for future 
breaches, 117. 

Staying proceedings on payment of amount due, 117. 

Liability on a bound is limited to the amount of the penalty, 
117. 

Effect of non est factum, 542. 

Nil debet not allowed, 543. 

Performance, how pleaded ; when generally ; when with par- 
ticularity, 543. 

Where performance not yet due, 543. 

Performance of negative or alternative conditions ; excuse of 
performance, 545. 

Payment post diem cannot be pleaded to part, 544. 

Tender post diem no defence, 544. 

Payment into court cannot be made to bonds with special 
conditions, 544. 


Count for infringing the copyright in a book, 297. See CopyRigHt. 


BooKING-OFFICE KEEPER. 
Count against, for losing goods, 128, 280. 
Bortomry Bonp. 
Count upon a policy of insurance upon a bottomry bond, 186. 


BREAcH. 


Mode of assigning, 61. 

Several breaches, 62. 

Breach with exceptions, 62. 
General denial of the breach, 486. 
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BREAcH—continued. 
Effect of not guilty in denying breach of contract, 461. 
Assignment and suggestion of breaches in actions on bonds, 115. 
See Bonps. 
Breach of alternative promises, 62, 217. 
BREACH OF Promisk OF MaRkRIAGE, 219. See MaRRiaGeE. 
BREACH OF THE PRACE. 
Justification of arrest to prevent, 797. 
Right to arrest for breach of peace, 795. 
BRIBERY, 
Counts for penalty for bribery at election, 233. 
BROKER. 
Indebitatus count by a broker for commission, etc., 118. 
Count by broker against his employer on his indemnity against pay- 
ments made by the broker under the rules of the Stock Exchange, 
119, 178. 
on the implied promise that shares delivered to him to sell 
were genuine, 119. 
on implied warranty of authority to sell, 119. 
for not completing sale, 119. 
against a sharebroker for not purchasing shares according to 
order, 119. 
against a broker, employed to purchase or sell goods, for neglect 
of duty, 119, 120. 
against an insurance broker for neglect of duty, 120. 
by a broker employed to distrain against his employer upon an 
indemnity against the illegality of the distress, 177. 
by an insurance broker for brokerage and premiums, 192. 
Plea to an action for work done, that it was done by the plaintiff as a 
broker, and that he was not duly licensed, 546, 601. 
Unlicensed broker cannot recover commission ; may recover money 
paid, 118, 119, 546. 
Usage of Stock Exchange ; of Lloyd’s, 119. 
Insurance broker, 192 
Broker employed to distrain, implied indemnity of, 177. 
Excessive fees paid to broker, 50, 324. 
Buitpine Societies, 159. See FRIENDLY SOCIETIES. 
BUsINess. 
Count for the price of the goodwill of a business, 261. 
on contract not to carry on business within certain limits, 
262. And see TRADE. 
for fraud in misrepresenting the value of a business on a sale, 
834. 
Brz-Law. 
Count for penalties under bye-law of company, 234. 
Plea by railway company justifying arrest under bye-law, 798. 


Cas. 
Count against a cab proprietor for the loss of a passenger’s luggage 
from a hired cab, 136. 
by driver against his employer for defacing his licence, 
276. ¢ 
Ca1is. 
Counts by companies for calls, 140. 
Pleas to actions for calls, 559. See Company. 
Canal. 
Indebitatus count for tonnage on canals, 131. 
Railway and Canal Traffic dct, 551. See CaRnrer. 
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CANCELLATION OF DEED. 
Plea that deed was cancelled with consent of plaintiff and defendant, 
675. 
Action for rent upon demise under cancelled deed, 199, 675. 
Carias. 
Counts for malicious arrest on a capias to hold to bail, 351. 
Counts for malicious arrest on a ca. sa., 353. See Maxicrous Pro- 
SECUTION. 
against the sheriff for not arresting and for escape, 399, 400. 
See SHERIFF. 
Pleas of justification under a writ of ca. sa., 772. See PRocEss. 
CaRrELessness, 368. See NEGLIGENCE. 
CabriaGEs, COLLISION OF. 
Count for negligent driving, 369. See NEGLIGENCE. 2 
for collision in driving, 412. See TRESPass. 
CaRRIER. 
Carriers by Land, Counts in Contract. 
Indebitatus count by a carrier for the carriage of goods, 122. 
Count against a carrier for not carrying and delivering goods within a 
reasonable time, 124. 
for a delivering goods according to the directions of the plain- 
tiff, 125. 
for not carrying and delivering goods in time for a market, 125. 
for loss of goods, 126. 
for injury to goods after declaration of value under the Carriers 
Act, 126. 
for excessive charges for packed parcels, 126. 
against a railway company for not providing trucks to convey 
carriages, 126. 
for damage done to furniture in removing it, 127. 
against a railway company for not safely keeping goods left at 
a station, 128. 
against a railway company for not forwarding goods left at a 
station to be forwarded, 128. 
Carriers by Land, Counts in Port. 
Count against a common carrier for refusing to carry goods, 277. 
for refusing to carry a passenger’s luggage, 277. 
by a collector of parcels against a railway company for refusing 
to carry packed parcels, 278. 
for refusing to carry at a lawful rate of charge, 278. 
for refusing to curry unless value of goods declared and insured, 
278 
for not carrying and delivering within a reasonable time, 278. 
for not carrying and delivering in time for a market, 278. 
for damaging goods, 279. 
for losing goods, 279. 
for not providing proper trucks for cattle, 280. 
for not taking care af goods after refusal of consignee to accept, 
280. 
against a booking-office keeper for losing goods, 280. 
Carriers by Water, Counts in Contract. 
Indebitatus count by carrier for freight, 129. 
for freight payable in advance, 130. 
for freight under charterparties, 137. 
for demurrage, 130. 
for lighterage, 131. 
for tonnage on canals, 131. 
Count by the carrier against the shipper for freight and primage pay- 
able in advance, 131. 
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CaRRIER—continued. 
Carriers by Water, Counts in Contract—continued. 


by the owner of » ship against the shipper and consignee of 

* goods for not receiving the goods within a reasonable time, 
131, 132. 

by the carrier against the shipper upon the implied warranty 
that the goods shipped were not dangerous, 132. 

by the consignee of goods against the master of a ship on the 
bill of lading for not delivering, 132. 

by the indorsee of a bill of lading against the master for not 
delivering the goods, 132. 

against the indorsee of a bill of lading, 133. 

against a carrier for negligently stowing the goods, whereby 
they were damaged, 133. 

against a carrier for damage done to goods by stowing them 
on deck, 133. 

against a carrier for loss of the goods, 133. 

against a carrier for damage to the goods, 134. 

against a carrier on the implied promise that his vessel was 
seaworthy, 134. 

against the master of a steam-tug for negligence in towing the 
plaintiff’s ship, 134. 


Carriers by Water, Counts in Tort. 


Count against shipowner for the loss of goods, 281. 


by the consignee against the carrier for refusing to deliver the 
goods, 281. 

for damage to goods shipped in the defendant’s ship to be 
carried, 281. 

for damage to goods occasioned by negligent stowage, 281. 

by 4 carrier against the shipper of goods for knowingly shipping 
dangerous goods without giving notice to the carrier, 282. 

against shipowner for landing goods without notice under the 
Merchant Shipping Act, 282. 


Carriers of Passengers, Counts in Contract. 


Indebitatus count for passage money, 134. 
Count against a carrier for not carrying a passenger who has booked 


his place, 135. 

by a husband for loss of his wife’s luggage, 135. 

against a railway company for loss of a passenger’s luggage, 136. 

against a cab proprietor for loss of a passenger’s lugguge froin 
a cab, 136. 

against a railway company for delay in a train, 136. 

against a railway company for not running a train as advertised 
by the time tables, 136. 


Carriers of Passengers, Counts in Tort. 


against a railway company for refusing to carry the plaintiff, 282. 


for refusing to carry passenger’s luggage, 
283. 

for refusing to admit conveyance within the 
station, 283. 

for the loss of a passenger’s luggage, 283. 

for delay in a train, 284. 


against a carrier for a personal injury to a passenger, 284. 
by executor or administrator of a passenger killed, under Lord Camp- 
bell’s Act, 326. 


Carriers of Messages. 


Count against an electric telegraph company for not transmitting a 


message correctly, 137. 
for not transmitting a message, 285. 
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CaRRIER—continued. 
Carriers of Messages— continued. 
Count for injury done to a telegraphic cable by negligent navigation, 285. 
Pleas to Actions by and against Carriers. 

The general issue in contract, 546 ; in tort, 710. 

Traverse of the delivery and receipt of the goods, 547, 710. 

Traverse of the breach, 547. 

Plea under the Carricrs Act, 1 Will. IV. c. 68, that the goods were 
within the Act, and were above the value of £10, and were not de- 
clared or insured, 547. 

Replication to the plea of the Carriers Act that the loss was occasioned 
by the felonious acts of the defendant’s servants, 550. 

Pleas of special contracts restricting liability, 551. 

by a railway company, of special conditions, 551. = - 

that the breach was caused by the plaintiff’s own act and default, 
554. 

that the plaintiff refused to pay the carriage, 554. 

that the delay was caused by the line being blocked with snow, 
55-4. 

by carriers by sea, of special conditions and exceptions restricting 
liability, 554. 

of stoppage in transitu, 555. 

not guilty, 711. 

to a count for refusing to carry, traversing that the defendant was 
a common carrier, 710. 

to a count for refusing to carry, that the plaintiff was not ready 
and willing to pay the carriage, 710. 

of lien by a carricr, 743. 

Duties of carrier at common law ; implied contract with carrier, 
120. 

Declaration against carrier may be framed on contract or in tort, 
120. 

Effect of charging defendant as a common carrier, 120; allega- 
tion of duty tmmaterial ; mode of charging liability of carrier ; 
exceptions and qualifications of liability, 121. 

Test of action being of contract or of tort, 121. 

In whose name action should be brought ; when the consignee 
should sue and when the consignor ; consignee under a sale 
within the Statute of Frauds, 121, 122. 

Rights and liabilities of consignee under bill of lading, and of in- 
dorsee of bill of lading, 129, 130. 

Duties of carriers of goods by land, 122. 

Railway companies as common carriers ; special contracts with ; 
Railway companies carrying over other lines, 123. 

Packed parcels, 126; unequal and excessive charges by, 127. 

Duties of carriers by water ; special contracts by charterparty, 
129. 

Action for freight ; under charterparty ; who to sue, 129. 

Freight pro ratd itineris, 129. 

Rights and liabilities for freight under bill of lading, 129. 

‘ Indorsement of bill of lading, 129; transfer of liability under ; 
title of indorsee, 130. 

Effect of bill of lading as evidence of shipment, 129. 

Where shipowner liable for negligent stowage, 281; where steve- 
dore employed, 281. 

Action for demurrage ; against whom it will lie, 130. 

Duties of carriers of passengers ; liability of railway company 
running over other lines, 135. 

Liability for passengers’ luggage, 134, 185, 
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CaRRIER—continued. 
Carriers of Messages—continued. 
What is passengers’ luggage, 135. 
Damages for delay in carrying a passenger, 135. 
Damages in actions against carrier ; for loss or delay in carriage 
5 of goods, 123. 
When carrier liable for wrongful conversion, 279. 
Carriers of messages by telegraph, 137. 
The Telegraph Act; telegraphs to be open to all persons alike ; 
penalty for omission or delay in transmitting message or for 
divulging message, 137. 
Effect of non assumpsit; of not guilty ; where doubtful whether 
the action is framed on contract or in tort, 546, 710. 
Carriers Act, 126, 547 ; articles to be declan ‘ed ; increased charges ; 
public notices ; non-joinder of co-partner in public conveyance ; 
felony of servants, proof of value; payment into Court, 547, 
550 


The statute a defence to counts for the loss of or injury to goods ; 
not to counts for delay, 549. 
Carrier bound to demand increased charge on declared value, 550. 
Carriers partly by land and partly by water, 550. 
Special contracts with carriers, 551. 
The Railway and Canal Traffic Act ; special contracts under, 
551, 553. 
Conditions which have leen held reasonable, 552. 
Conditions which have been held unreasonable, 552. 
Provisions respecting liability for loss or injury to animals carried, 
553. 
Cargigers Act, 547. See CARRIER. 
Cask, action of, 273, 639. 
CatTuE. 
Count for the agistment of cattle, 68. 
for distraining beasts of the plough, 317. 
Pleas of eommon of pasture, 711. See Common. 
justifying taking cattle for distress damage feasant, 731. See 
DiIsTRESB. 
Avowries for distress damage feasant, 782. See REPLEVIN. 
Plea justifying detaining cattle which had strayed on the defendant’s 
close, 800. 
CERTIFICATE. 
Plea that attorney had not taken out a certificate, 498. 
Plea to action by conveyancer, that he was not certificated, 601. 
CERTIORARI. 
Commencement of declaration in an action removed by certiorari from 
the county court, 33. 
in an action removed from the Court of Passage at 
Liverpool, 34. 
CHAMPERTY, 646. Seo MAInTENANCE. 
CHANGE oF VENUE, 3. See VENUE. 
CHARACTER. | 
Character in which parties sue or are sued, 5. See Partrzs. 
Actions for injuries to, 301. See Duramation, 
Giving character of servant, 303. 
Fraudulent representations respecting, 336. See ¥ BAUD. 
CHARTERPARTY. 
Indebitatus counts for freight and demurrage, 129, 180. See Car- 
RIER. 
Count by shipowner against charterer for not paying for freight by 
bills as agreed upon, 137. 
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CHARTERPARTY—continued. 
for not paying freight according to the terms of 
the charterparty, 138. 
for demurrage and detention beyond the days of 
demurrage, 138. 
for not loading pursuant to the charterparty, 
139. 
by charterer against shipowner for deviating from and abandon- 
ing the voyage to the port of loading, 139. 
for delay and deviation in the voyage to the port 
of loading, 140. 
for refusing to continue voyage, 140. 
for not carrying and delivering according to the 
charterparty, 140. s 
for not repaying freight paid in advance upon 
failure to deliver the cargo, 140. 
for continuing the voyage after the ship had be- 
come unseaworthy, 140. 
for breach of warranty of class of ship, 140. 
Plea of the general issue, 555. 
that the liability of the chartercr was to cease on loading a cargo 
worth the freight, 556. 
that the ship did not sail pursuant to the charterparty, 556. 
that the plaintiff was not ready and willing to deliver the cargo, 
556. 
that the defendant, the charterer, did not keep the ship on demur- 
rage, 556. 
that the defendant, the charterer, did not detain the ship, 556. 
that the detention sued for was caused by ice and excepted from 
the charterparty, 556. 
that the defendant, the charterer, did load a complete cargo, 556. 
of excuses to actions for not loading, 557. 
that the defendant, the owner, was prevented from completing the 
voyage by causes excepted in the charterparty, 557. 
that a declaration of war rendered the performance of the charter- 
party illegal, 557. 
Contracts by charterparty, 129; exceptions in charterparty, 
140. 
Freight under charterparty ; how recoverable, 129. 
Damages for not loading pursuant to charterparty, 189. 
Effect of non assumpsit ; of non est factum, 555. 
Exceptions in the charterparty, how pleaded, 556. 
Curox, 107. See Binits or EXCHANGE. 
CHURCH. 
Count for disturbing a right to a pew, 389. 
for dilapidations of benefices, 315. 
Plea justifying an expulsion from church, 794. 
by minister of church justifying expulsion from vestry, 794. 
by vicar justifying breaking into the chancel, 806. 
CHURCHWAERDEN. 
Commencement and conclusion of declaration by or against church- 
wardens and overseers, etc., 32. 
CrroviTy oF ACTION. 
Pleas in avoidance of circuity of action, 558. 
Where defendant entitled to recover back the damages claimed, he 
may plead defence to avoid circuity ofraction, 558. 
No defence if measure of damages not identical, 558. 
Covenant or agreement not to sue may be so pleaded, 558. 
Covenant not to sue and release of one of joint debtors, 559. 
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Crrourty or AcTion—continued. 
Covenant not to sue for a limited time; with condition of for- 
Seiture if action brought within the time, 559. 
Indemnity by plaintiff against debt sued for, 559. 
In action on a bill reindorsed to a previous indorser, 531. 
Equitable pleadings founded on cross demands and set-off, 571. 
Cram of debt or damages, 11. See Damages. 
CLERK. 
Declarations by and against clerks to public bodies, 32. 
Count on a guarantee for due accounting by a clerk, 167. 
Pleas justifying the dismissal of, 650. 
CLIENT. 
Actions by, against attorney, 83, 275. See ATTORNEY. 
Crosk, 417. See TREspass TO Lanp. 
CoGNnizaNcE, form of, 777. See REPLEVIN. 
CoHABITATION. 
Agency of wife during cohabitation, 172. 
Contracts respecting illicit cohabitation, 599. 
COLLISION. 
Count for collision caused by negligent driving, 369, 412. 
for cullision caused by negligent navigation of ship, 371. 
See NEGLIGENCE ; THESPaSsS. 
Colour. 
Express colour ; unnecessary, 438, 804. 
COMMENCEMENTS and conclusions of declarations, 1. See DECLARATION. 
of pleas and subsequent pleadings, 433. 
See PrEA; REPLICATION; REJOINDER. 
COMMISSION. 
Indebitatus count by agent for commission, 64. 
COMMISSIONER. 
Actions against commissioners of public works, 32, 376. 
Common. 
Count for a disturbance of the plaintiff’s right of common of pasture 
by digging up the turf and soil and enclosing, 285. 
for obstructing the plaintiff’s right of common by putting on 
cattle, 288. 
for disturbing a right of common by surcharging, 288. 
for disturbing a right of common by removing manure, 288. 
Plea of the general issue, 711. 
traversing the plaintiffs possession, 711. 
traversing the plaintiff's right of common of pasture, 711. 
of a right of common under the statute, 711. 
of a prescriptive right of common at common law, 713. 
by a tenant of a right of common, 713. 
justifying pulling down obstructions to right of common, 713. 
justifying driving sheep because trespassing on common, 713. 
of rights of common of pasture of various kinds, 713. 
by a copyhold tenant of a right of common of turbary, 714. 
of right to dig minerals, etc., 714. 
of approvement of common, 715. 
Replication traversing the right of common, 714. 
a the cattle were not defendant;s commonable cattle, 
14. 
that the close had been enclosed for twenty years, 715. 
of approvement of common, 715. 
New assignment to pleas of right of common, 757. 
The Prescription Act, 285. 
Periods of prescription for rights of common, etc., 285, 286. 
Rights may be pleaded for the periods in the Act, 286. 
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ComMon—continued. 
No presumption from less periods, 286. 
Where parties under disability, 286. * 
Where tenancy for life or years, 286. 
Interruption of enjoyment, 287. 
Right of common of pasture ; cattle levant and couchant, 287. 
Restricted and qualified rights must be so pleaded, 287. 
Effect of general issue,'711; under the Prescription Act, 711. 
Pleading right of common appurtenant, and right of common in 
gross, 711, 712. 
Pleading prescriptive rights under the statute and at common law, 
712. 
Repeating pleas of prescription for different periods, 712. 
Provisoes, disabilities, and matters not inconsistent with enjoy- 
ment, must be pleaded specially, 712, 714. 
Replication taking issue; denies the right only ; when new assign- 
ment necessary, 714, 757. 
Effect of licence ; agreement ; unity of possession, 714. 
Surcharge must be new assigned, 715. 
Approvement and enclosure of common, 715. 
Encroachment on waste, 715. 
Common Count, 35. See INDEBITATUS CouUNT. 
ComMPANY. 
Commencement and conclusion of declarations by and against a joint- 
stock company, 27. 
by and against the public officer of a banking com- 
pany, 27, 28. 
by and aguinst the public officer of a company em- 
powered to sue by letters patent, 28. 
by the secretary, etc., of a company empowered to 
sue by secretary, etc., 28. 
by and against an official manager, 29. 
by and against a foreign public company, 30. 
Count by a company for calls under theo Companies Clauses Consoli- 
dation Act, 141. ~ . 
for several calls on the same shares, 141. 
by a company registered under the Joint Stock Companies Act, 
for culls or other moneys due, 142. 
by a colonial company for calls, 143. 
by a company upon the covenant contained in the deed of set- 
tlement for calls, 143. 
by a company for deposits or back calls due upon shares al- 
lotted, 143. 
by the committee of management against the allottee of shares 
in a projected company for refusing to pay the deposits, 143. 
on a covenant in the subscription contract to pay expenses in 
the event of not obtaining an Act, 143. 
by allottee of sharcs against a member of the managing com- 
mittee of a projected company to recover deposits upon the 
abandonment of the undertaking, 144. 
by a company registered under the Joint Stock Companies 
Acts, against a contributory for calls under the winding-up 
clauses, 144. 
against a company for costs and expenses incurred in obtain- 
ing the company’s Act, 144. 
against a company on a Lloyd’s bond, 145. 
against a company for dividends on stock of the company, 145. 
against a railway company for compensation under the Lands 
Clauses Consolidation Act, 145. 
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CoMPANY—continued. 


for compensation assessed upon inquisition and for the costs of 
the inquiry, 146. 

for compensation awarded by arbitration, 146. 

for compensation for minerals, 146. 

for a mandamus against a company to compel a jury to assess 
value of land taken, 146. 

on a debenture of a company, 111. 

on a bill drawn on a joint-stock company with limited liability 
omitting the word “limited” from their title and accepted 
on behalf of the company by the defendant, 146. 

against a promoter of a company provisionally registered on 
a contract entered into on behalf of the company, but not 
within the powers of the promoters, 146. 

by the assignee of a debt under the Companies Act, 75. 

against a company for refusing to register the plaintiff as a 
shareholder, 146, 289. 

against a company for wrongfully declaring the plaintiff’s shares 
forfeited and selling them, 290. 


Claim for a mandamus against a company to register the plaintiff as a 
shareholder, 290. 
Plea of the general issue, 559. 


traversing the incorporation of the company, 560. 
thet the company was not registered, 560. 
that the directors were not duly appointed, 561. 
by a contributory that the liquidators were not duly appointed, 
561. 
that the whole capital was not subscribed for according to the 
articles of association, 561. 
that the public officer ought to sue or be sued, 561. 
of informality in the contract, 561. 
that the contract was beyond the powers of the company, 562. 
that the contract was made by the defendants as promoters of a 
company before provisional registration, 562. 
that the plaintiff was a,director of the company and interested in 
the contract, 562. 
that a promissory note was made by dircctors of a company and 
was binding on the company only, 562. 
that defendant was induced to take shares by fraud, 586. 
that defendant was an infant at the time of taking the shares, 562. 
Statutory form of action for calls under the Companies Clauses 
Act; evidence at trial, register of shareholders, interest re- 
coverable, 141, 142. 
Calls payable by instalments, how to be sued for, 142. 
Action for calls under the Companies Act, 1862, 142. 
Action upon the covenant in the subscription contract, 143. 
Action for the costs of obtaining the special Act, 144. 
Compensation under the Lands Clauses Consolidation Act, 
146. 
Actions against company for refusing to register, 289. 
Summary jurisdiction to rectify register, 28Y. 
Effect of plea of never indebted, 559, 561. 
Register of shareholders prima facie evidence, 141, 142, 289, 
560. 
Register directory only and not essential, 560. 
Limitation of actions for calls under a statute; for calls 
under colonial statute ; for calls on a contributory, 561. 
Objection that seal affixed without authority may be taken 
under non est factum, 561. 
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ComPpany—continued. 
Objection that contract ultra vires must be pleaded specially, 
561. e 
COMPENSATION. 


Counts for compensation against company under Lands Clauses Act, 
145. See Company. 
Count for compensation to relatives for death by negligence, 326. See 
EXECUTOR. 
Reference to arbitration of compensation for death by a railway 
accident, '735. 
CoMPOSITION FOR DEBT. 
Plea that the defendant paid a composition for the debt under an 
agreement with the plaintiff and his other creditors, 563. 
A like plea, with tender of the amount of the composition and pay- 
ment into court, 563. 
Plea of composition agreement accepted in satisfaction without pay- 
ment, 563. 
Plea of composition deed under the Bankruptcy Act, 1861, 508. 
Replication that the defendant gave additional benefits to other credi- 
tors, without consent of plaintiff, 563. 
ComrouNDING OFFENCE, 602. See ILLEGALITY. 
CoNCEALMENT. 
Counts for fraudulent concealment of defects upon sale of goods, 334. 
See Fravup. 
Concealment of material facts in contracts of insurance, 614, 
617,620. See INSURANCE. 
CONCLUSION OF DECLARATION, 1,15. See DECLARATION. 
ConNDITION OF Bonn, 114. See Bonn. 
CONDITION PRECEDENT. 
General averment of the performance of conditions precedent, 147. 
excusing some and stating the performance of all 
other conditions precedent, 148. 
where the performance of some of the conditions 
precedent has been prevented by the defendant’s 
breach of the contract, 148. 
Plea averring a condition precedent and denyiug the performance of 
it, 563. 
Conditions precedent ; averment of performance. 61, 147. 
General averment of performance under the C. L. P. Act, 147. 
General denial of averment not admissible, 147, 564. 
Excuses for non-performance, how stated, 148. 
The general averment of performance imports readiness and will- 
ingness to perform all future conditions, 148. 
ee of performance of conditions not set out in the declaration, 
4. 
CONFESSION AND AVOIDANCE. 
Pleas in confession and avoidance, 437. 
eae a confession and avoidance, must be specially pleaded, 
, 698. . 
ConFESSION OF PLEA, 657. See Nox~ziE PRrosEqvr. a 
CONSIDERATION. 
Debt for executed consideration, how sued for, 36, 38. 
Debdt on several considerations, mode of pleading, 54. 
Consideration of contract must be stated ; mode of stating, 59, 60. 
Failure of consideration ; partial failure of consideration 3; com- 
plete failure of part, 48, 49, 526. 
Forbearance, when a sufficient consideration, 157. 
Consideration denied by non assumpsit, 466, 
Iilegality of, must be pleaded, 467, 599. 
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CONSIDERATION —continued. 


Part of consideration illegal, 599. 


ConsPrRracy, 290. 
ConsTABLE, 389. See PoLice. 


Arrest by, for felony, misdemeanour or breach of peace, 795. 


ConTINUING TRESPASS, 418, 420. 
ConTRAOT. 


Action for simple contract debt, 35, 58. 

Special counts on contracts, 58. 

Actions on contracts under seal, on simple contracts, €8. 

Mode of stating contracts, 58, 59, 60. 

Setting out contracts verbatim, 58, 59, 467. 

Distinction between actions on contracts and for wrongs, 121, 273. 

Distinction in the general issue, 461. 

Misjoinder and non-joinder of parties to actions on contracts, 
469. 

Joint and several contracts, 471. 


CoNTRACTOR. 


Liability of employer for negligence of contractor, 361. 


CONUSANCE OF CAUSE. 


Claim of conusance of cause in the University, 629. 


CONVERSION OF Goobs. 


Count for the conversion of goods, 290. 


for the conversion of various kinds of property, 294, 295. 

by the assignees of a bankrupt for a conversion before the bank- 
ruptcy, 299. 

by the assignees of a bankrupt for a conversion after the bank- 
ruptcy, 295. 

by the assignees of an insolvent for a conversion before and after 
the insolvency, 295. 

by an executor or administrator for a conversion in the lifetime 
of the testator or intestate, 205. 

by an executor or administrator for a conversion after the death 
of the testator or intestate, 296. 

against an executor or administrator for a conversion by the 
testator, 296. 

by husband and wife for a conversion of the wife’s goods before 
marriage, 296. 

against husband and wife for a conversion by the wife before 
marriage, 296. 

against husband and wife for a conversion by the wife during 
marriage, 297. 


Plea of the general issue, 716. 


traversing the plaintiff’s property in the goods, 716. 

to a count by the assignees of a bankrupt for a conversion before 
the bankruptcy traversing the property, 717. 

to a count by the assignees of a bankrupt for a conversion after 
the bankruptcy traversing the property, 717. 

that the plaintitf had recovered judgment in an action for the 
conversion of the same goods from a third party who had pre- 
viously sold the goods to the defendant which was the conver- 
sion complained of, 718. 

that the plainteff waived the tort by claiming the proceeds of the 
goods, " 18 

that money received was the proceeds of the goods converted, and 
Sis plaintiff had recovered judgment for the same conversion, 

18. 


New assignment in action for conversion of goods, 757. 


Action of trover ; fictitious averments abolished, 290. 
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CONVERSION OF Goops8—continued. 
What is conversion; evidence of ; demand and refusal ; dis- 
tinction between conversion and trespass, 290, 291. 
Title of the plaintiff ; when bailor may sue ; when bailee ; joint 
ownership, 291, 292. 
Effect of possession in fact ; Jus tertii, 292. 
In respect of what subjects of property the action lies ; specific 
personal property ; money ; fixtures ; moveables, 293. 
Description of the goods in the declaration, 293. 
Measure of damages; special damage ; damages in the nature 
of interest, 293, 294. 
Alternative form of declaration in the C. L. P. Act; wrongful 
deprivation ; statement of losing and finding, 294. 
Staying proceedings on return of the goods, 294. . 
Distinction of trover and detinue, 294. 
Effect of not guilty ; denies that conversion was wrongful, 716. 
Defences under not guilty, 716. 
Joint ownership with plaintiff ; conversion by a joint owner, 
716. 
Effect of traverse of plaintiff’s property, 717. 
Special or temporary ownership ; lien ; possession; jus tertii, 
717. 
Issue as to property is distributive, 439, 718. 
Judgment for the plaintiff vests the property in the goods in the 
defendant, 718. 
Plaintiff may claim the proceeds of goods wrongfully sold, and 
thereby waives the conversion, 718. 
CoNVEYANCER. 
Plea to action by a conveyancer for fees, that he was not certificated, 
601 
ConvICTION. 
Plea that the plaintiff was convicted of felony, 565 
A like plea, puis darrein continuance, 565. 
Conviction of felony forfeits goods and chattels, 565. 
Attainder forfeits lands, 565. 
May be pleaded in abatement or in bar, 565. 
Defendant cannot plead his own conviction or attainder, 565. 
CopyYHoLp. 
Indebitatus count for copyhold fines, 149. 
by the steward of a manor for fees, 149. 
Pleas of copyhold title, 804. 
of a custom in a manor to seize heriots, 721. 
Excessive fees paid to steward of manor, 50. 
Indebitatus count will not lie for arbitrary fines before assess- 
ment and demand, 149. 
CopYRIGHrT. 
Count for infringing the copyright in a book by printing copies, 297. 
for infringing the copyright in a book by selling copies, 298. 
for infringing the copyright of a musical composition, 298. 
for infringing the copyright of a print, 298. 
for infringing the copyright of a bust, 299. 
for infringing a design for an article of manufacture, 299. 
for infringing the copyright of a print under the International 
Copyright Act, 299. 
for penalties for infringing the copyright of a dramatic piece, 
299. 
Plea of the general issue, 719. 
that the plaintiff was not the proprietor of the copyright, 719. 
that the copyright was not subsisting, 719. 
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CoprricHt—continued. 
Plea that the book was not first printed in England, 719. 


that the book was printed and sold by the plaintiff without the 
name of the printer, 719. 

that the plaintiff fraudulently published the work as that of an 
author who did not write it, 719. 

that the copyright was not entered at Stationers’ Hall, 719. 


Notice to be given with pleas in an action for piracy of a copyright, 
719. 


Statutes regulating copyright ; of books ; music ; lectures; dra- 
matic pieces ; prints; sculptures ; designs ; works of art, 297. 

Infringement by photographic copies, 297. 

Infringement by dramatic representation, 299. 

Copyright in dictionary ; tn directory ; in statistical returns ; 
in articles in periodicals, 297, 298. 

International copyright, 297. 

Property in books unlawfully printed or imported, 298. 

Injunction against infringement, 298. 

Effect of plea of not guilty; circumstances avoiding the right 
must be pleaded, 719. 

Notice of objections delivered with pleas ; evidence at trial con- 
Jined to objections delivered, 719. 

Limitation of action for infringement, 748. 


CorPporaTION. See CoMPANY. 
Form of declaration by and against, 26. 


Costs. 


C INT. 


How to sue; corporate name; borough; joint-stock companies, 
26, 27. 

Liability of a corporation for wrongs; trespass; conversion ; 
libel; malicious prosecution ; negligence in performance of 
duties ; keeping mischievous animal ; fraud, 299, 300. 

Liability of corporation for acts of agent, 300. 

Liability for acts of servant, 300, 361. 

Corporation may sue for a libel, 300. 

Writ of injunction against corporation, 342. 


When costs of an action recoverable as damages, 67. 

Action for costs of an action and reference under an award, 72. 

Liability of executors and administrators for costs, 153. 

Costs recoverable under a contract of indemnity, 175. 

In actions for malicious prosecution, 351. 

Costs in actions on judgments, 193. 

Costs of investigating title to land ; of suit for specific performance 
of contract for sale of land, 251. 


The common indebitatus counts; special counts, 35, 58. 
Counts in actions on contracts and for wrongs, 6, 273. 
See JOINDER OF CoUNTS. 


Country Court. 
Declaration in action removed by certiorari from county court, 33. 
Count against the bailiff of a county court for wrongfully selling goods 
seized in execution, 300. 
Plea of judgment recovered in the county court, 626. 


in estoppel of jydgment in the county court on the same matter, 
576. 


of set-off upon 8 judgment in the county court, 685. 

of justification under process of the county court, 774. 

Jurisdiction of county court for the recovery of legacies and dis- 
tributive shares, 155. 

In action by landlord for double value, 215. 


Index. 907 


County Court—continued. 
In action for balance of partnership accounts, and in suits for the 
dissolution of partnership, 229. . 
In actions of detinue, 313. 
No jurisdiction in action for breach of promise of marriage, 219. 
In action for defamation, 307. 
In actions for malicious prosecution, 351. 
Actions for anything done under the County Courts Acts; venue ; 
notice of action ; tender of amends; general issue, 300, 301. 
Actions against bailiffs, 301. 
Effect of judgment recovered in county court, 626. 
CovENaNnrT. 
Counts on covenants in leases, 201. See LANDLORD AND TENANT. 
on covenants in mortgage deeds, 226. See MorTaGs«eE. 
on covenants for title, etc., in deeds of conveyance, 254. See 
SaLE OF Lanp. 
Plea of merger of simple contract debt in covenant, 651. See MERGER. 
of set-off on a covenant, 684. 
Action of, 58. 
Covenants running with land, 207, 209. 
Covenant for title; for quiet enjoyment; implied covenants, 205. 
Joint or several corenants, 471. 
CovERTURE. See ABATEMENT; HUSBAND AND WIFE. 
Crim. Con. 
Action for, abolished, 340. 
Crops. 
Indebitatus count for crops sold, 149. 
for work and labour expended in cultivation by an 
outgoing tenant, 149. 
Count by an outgoing tenant against the landlord for tillages, etc., 150. 
by landlord against incoming tenant for the benefit of crops, 
manure, etc., 150. 
by outgoing tenant against incoming tenant for a valuation of 
crops relinquished to the latter, 150. 
Liabilities between landlord and incoming and outgoing tenant 
Jor crops, 150, 
CULTIVATION. 
Counts against tenants for not cultivating according to the lease, 204. 
See LANDLORD AND TENANT. 
Custom. 
Pleas of customs, justifying trespasses, etc., thereunder, 721, 722. 
Custom ; must be certain, reasonable, immemorial, 720. 
Evidence of custom from modern usage rebutted by proof of previous 
non-existence, 721. 
Profits a prendre and easements, 721. 
Unreasonable customs, 721. 
CustoM oF THE CounTRY, 204, 633. See LANDLORD AND TENANT. 


DaMaGE FEASANT. 
Pleas of distress damage feasant, 731. See DisrreEss. 
Avowries for distress damage feasant, 782. See REPLEVIN. 
DAMAGES. 
Claim of damages in declaration; jury cannot give more; remittitur 
of excess ; should include interest up to judgment, 11, 12, 
Mode of claiming interest, 12. 
General and special damages ; nominal damages, 12. 
Special damage must be charged in declaration; particularity 
required, 12, 18. 
Rule in Hadley v. Baxendale as to special damage, 18. 
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DaMaGEs—continued. 
Distinct cause of action cannot be charged as damage, 13. 
Matters in aggravation of damages, 14. 
Damages recoverable for liabilities to loss, 14; for prospective 
loss, 14. 
Special damage cannot be pleaded to, 14, 436. 
When denied by the general issue, 14. 
Evidence in answer to or mitigation of damage, 14. 
Costs when recoverable as damages, 67, 175, 251, 351. 
Liability to pay may be charged as damages, 67. 
Interest recoverable as, 61. 
Measure of damages in action against an agent for want of au- 
thority, 67. 
in actions for not accepting goods sold, 239. 
in actions for not delivering goods sold, 241, 
in actions for not delivering spectfic chattels, 241, 242. 
on breach of contract for the sale of realty, 247, 251. 
on breach of contract for the sale of shares, 257. 
on breach of contract to replace stock, 258. 
for breach of warranty of goods, 265, 267. 
for breach of agreement to refer to arbitration, 7-4. 
in penal actions, 33, 232. 
an action against banker, 91. 
in actions against carriers, 123, 135. 
in action for breach of promise of marriage, 219. 
tn action by landlord against tenant for not repairing, 201 ; 
Jor holding over after expiration of tenancy, 215. 
for conversion of goods, 293, 294. 
for detention of goods, 313. 
Jor defamation, 305; proof of apology in mitigation of da- 
mages, 726. 
Jor malicious prosecution, 351, 353. 
Sor nuisances, 377. 
Jor injuries to reversion, 394. 
Jor wrongful and irregular distresses, 316. 
Jor injuries resulting in death, 327. 
in actions against sheriff, 396, 402. 
Sor slander of title, 404. 
Sor assault on wife, 413. 
Sor trespass to land, mesne profits recoverable as, 421. 
See LiguipaTED DAMAGES. 
Date. 
Of declaration, irregularity in, 1; of plea, and other pleadings, 
433 ; of demurrer, 820. 
DAUGHTER. 
Count for seducing the plaintiff’s daughter, 359. 
DEATH. 
Declaration by a surviving plaintiff, 15, 16. 
against a surviving defendant, 16. 
by the executor of a sole plaintiff, 18. 
against the executor of a sole defendant, 19. 
by or against the administrator of a sole plaintiff or de- 
fendant, 21. 
by the executor for death by negligence under Lord Camp- 
bell’s Act, 326. 
Suggestion of death, 18, 19. 
Effect of death of plaintiff or defendant, 18, 19, 21. 
DEBENTURE. 
Count on a debenture of a company, 111. 
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DEBT. 
Action of, 35, 58. 
Actions for liquidated debts, 36. 
Debt for executed consideration, 36. 
Debt upon several considerations, 54. 
Assignment of debt, 57. 
Mortgage debt, 226. See MortGaae. 
Drortt. See FRavp. 
DECLARATION. 
Commencements and Conclusions of. 
Ordinary form, 1. 
Declaration containing two or more counts, 14. 
In an action to recover specific goods, 15. 
By a plaintiff described in the writ by a wrong name, 15. 
Against a defendant described in the writ by a wrong name, ]5. 
By several plaintiffs or against several defendants, 15. 
By a et ha partner or joint promisee, the other having died before 
writ, 15. 
By a surviving plaintiff, the other having died after writ issued, 16. 
Against asurviving partner or joint contractor, 16. 
Against two defendants aftcr a plea of non-joinder of one, 16. 
Against one of two defendants after judgment for non-appearance has 
been signed against the other, 16. 
By an executor, 17. 
By a surviving executor, 17. 
By an executor of an executor, 18. 
Against an executor, 18. 
By the executor of a sole plaintiff who has died after writ issued, 18. 
Against the executor of a sole defendant who has died after writ is- 
sued, 19. 
By an administrator, 19. 
By an administrator with the will annexed, 19. 
By an administrator de bonis non with the will annexed, 20. 
By an administrator de bonis non, after the death of the first adminis- 
trator, 20. 
By an administrator during tle minority of an executor, 20. 
By an administrator during the absence of the executor, 20. 
Against an administrator, 21. 
Against an administrator with the will annexed, 21. 
Against an administrator de bonis non with the will annexed, 21. 
By or against the administrator of a sole plaintiff or defendant who has 
died after writ issued, 21. 
Against an heir, 21. 
Against an heir and devisee jointly, 21. 
Against an heir and the devisce of the devisee jointly, 22. 
By husband and wife, 22. 
Against husband and wife, 22. 
By husband and wife executrix, 22. 
Against husband and wife executrix, 23. 
By husband and wife administratrix, 23. 
Against husband and wife administratrix, 23. 
By an infant, 23. 
Against an infant, 24. 
By the official assignee of a bankrupt, 24. 
By the creditors’ assignee of a bankrupt, 24. 
By the creditors’ assignee of a bankrupt partner and the solvent part- 
ner, 24. 
By a trustee under the arrangement clauses of the Bankruptcy Act, 
24. 
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DECLARATION—continued. 
Commencements and Conclusions of—continued. 

By the assignees of a bankrupt before the Bankruptcy Act, 1861, 25. 

By the assignees under Irish, Scotch, and foreign bankruptcies, 25. 

By the assignees of an insolvent debtor, 25. 

By the official assignee under the arrangement clauses in the Bank- 
rupt Law Consolidation Act, 1849, 26. 

By the trustee of a petitioning debtor under 7 & 8 Vict. c. 70, 26. 

By the assignee of book debts sold under the Bankruptcy Act, 1861, 
26 : 


By the assignee of a bond under the Companies Clauses Act, 1845, 26. 
By the assignee of a debt under the Companies Act, 1862, 26. 
By the assignee of a bailbond, 26. 
By the assignee of an administration bond, 26. 
By or against a corporation, 26. 
By or against a joint-stock company, 27. 
By the public officer of a banking company, 27. 
Against the public officer of a banking company, 28. 
By the public officer of a company empowered by letters-patent under 
1 Vict. c. 73, 8. 3, 28. 
By the secretary or treasurer, etc., ofa company empowered by statute 
to sue by their secretary, etc., 28. 
By an official manager, 29. 
Against an official manager, 29. 
By or against a foreign company, 30. 
By the trustees of a friendly or loan society, 80. 
By or against a local Board of Health, 31. 
By or against clerks, etc., to commissioners, trustees, and other public 
bodies, 32. 
By the guardians of the poor of a union or parish, 32. 
By or against churchwardens and overseers, etc., 32. 
Against hundredors, 33. 
By an informer suing gui tam, 33. 
In an action removed by certiorari from the county court, 33. 
from the Court of Passage of Liverpool, 34. 
Against a garnishee under C. L. P. Act, 1854, s. 64, 34. 
Form of commencements and conclusions of declarations ; title 
and date ; time for declaring, 1. 
Venue, 2; change of venue, 3. 
Parties ; names ; misnomer, 4. 
Number of parties, 5. 
Character in which the parties sue or are sued, 5. 
Competency of the parties to sue or be sued ; and to appoint an 
attorney, 6. 
Body of the declaration, 6 ; inducement, 7 ; averments, 8. 
Several counts and joinder of counts, 10. 
Claim of debt or damages,11. See DAMAGES. 
DEED. 
Action on, 58. 
Indebitatus count will not lie on, 36. 
Separation deed, 6Y, 600. d 
Leases required to be by deed, 199. 
Cancellation of deed, 199, 675. 
Mortgage deed, 226. 
Estoppel by deed, 574. 
Deed of release, 669. 
Alteration and discharge of deed, 485, 678. 
Deed executed by wrong name, 4. 
And see COVENANT. 


Index. 911 


DEFAMATION. 
Count for a libel, 305. 
by husband and wife for slander of wife, 306. 
against a railway company, 306. 
by a joint-stock company, 307. 
by partners for slander of trade, 307. 
for a libel in a foreign language, 307. 
for a libel imputing felony to the plaintiff, 308. 
for slander, 308. 
for slander of the plaintiff in his trade, with statement of spe- 
cial damage, 308. 
for libel and slander imputing crimnal offences, 308. 
for libel and slander of persons in their offices, 309. 
for libel and slander of persons in their profession, trade, or 
Occupation, 309. : 
for libels imputing conduct tending to degrade or disparage the 
plaintiff, 310. 
for slander actionable by reason of special damage, 311. 
for slander of title to land or goods, 404. 
Plea of the general issue, 722. 
to an action for slander of the plaintiff in his trade, denying that 
the plaintiff carried on the trade, 723. 
that the alleged libel or slander is true, 723. 
justifying the words used without the innuendo, 725. 
justifying a general charge with reference to a particular trans- 
action, 726. 
that the matter was a fair and bond fide comment in a news- 
paper, 726. 
that the libel was a correct report of an inquiry before a justice, 726. 
Notice of intention to give in evidence an apology in mitigation of da- 
mages, 726. 
Plea of apology and payment into court to an action for a libel con- 
tained in a newspaper or periodical, 726. 
that mutual apologies were published inaccord and satisfaction,727. 
Libel and slander, 301. 
Defamatory matter, when actionable, 302. 
Whether matter is defamatory is a question for the jury, 302. 
Privileged communications, 302. 
Occasions of privilege, 302, 303, 304. 
Form of declaration; allegation of falsehood ; malice, pub- 
lication, 304. 
Mode of charging the defamatory matter ; when in a fore.gn 
language, 304. 
Innuendo ; allegation of defamatory meaning, 305. 
Inducement ; unnecessary by the C. L. P. Act, 305. 
Damage, what recoverable; when essential to the action ; 
special damage ; mode of charging, 305, 306. 
Evidence in aggravation and mitigation of damage, 307. 
Effect of the plea of not guilty, 722. 
Privileged occasion may be shown under not guilty ; special 
pleas of privilege, 722, 723. 
The truth of libel or slander must be pleaded specially, 723. 
Plea of justification to part of libel, 724. 
Form of plea of justification; particularity required, 724. 
Count charging an innuendo may be supported without the 
innuendo ; pleading justification to, 725. 
Evidence of apology may be given, after notice, in mitiga- 
tion of damages, 726. 
Apology for libel in newspaper may be pleaded, 727. 
Payment into court of amends, 727. 
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DEFENCE. 
Plea of self-defence, 792. 
justifying trespasses in defence of house and land, 793. 
justifying trespasses in defence of the possession of goods, 793. 
DEFENDANT. See PARTIES. 
De Insvurta. 
Replication de injurid, 454, 775. 
DEL CREDERE AGENT. 
Count against del credere agent on his guarantee for the price of goods 
sold by him, 66. 
Agreement of del credere agent not within the Statute of Frauds, 66. 
DEMAND. 
When necessary, in contracts of guarantee, 592 ; of indemnity, 
603 ; of insurance, 611. 
Note payable on demand, 109. 
Demand of debt after tender, 695. 
See ParticuLars OF DEMAND. 
DEMISE 
Count for rent on a demise, 199. 
Plea traversing the demise, 630. 
See LANDLORD AND TENANT. 
DEMURRAGE. 
Indebitatus count by a carrier for demurrage, 130. 
Count against indorsece of bill of lading for demurrage, 133. 
Special count by owner for demurrage and for detention beyond the 
days of demurrage, 138. 
Action for demurrage ; when indebitatus count will lie; when 
special count necessary, 130. 
And see CARRIERS, 
DEMURRER. 
Demurrer to a declaration, 822. 
to part of a declaration, 823. 
to a plea or subsequent pleading, 824. 
J oinder in demurrer, 824. 
Demurrer ; general and special demurrer, 819. 
No pleading to be objected to by special demurrer, 819. 
Pleadings framed to prejudice, embarrass, or delay, 819. 
Argumentativeness, duplicity, and departure in pleading, 819. 
Form of demurrer, 819. 
i ffect of demurrer ; issue of law, 820. 
Moving in arrest of judgment or for judgment non obstante vere- 
dicto, 820. 
Suggestions of omitted facts to remedy defective pleading, 820. 
Pleading additional facts instead of demurring, 821. 
Pleading documents verbatim to raise question of construction by 
demurrer, 821. 
Pleading and demurring together, 821. 
Costs of issues in law and fact, 821. 
Amendment of pleadings on argument of demurrer ; not allowed 
after trial of issues of fact, 821. 
As to which issues should be tried first, 821. 
Marginal note of demurrer, 822. 
Omission of or insufficient marginal note, 822. 
Frivolous demurrer, 822. 
Points for argument, 822. 
Demurrer to declaration containing counts or breaches, some of 
which are sufficient in law ; judgment upon, 828. 
Demurrer to plea which is bad in part, 823. 
Demurrer to immaterial allegation, 823. 
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DEMURRER —continued. 
Nolle prosequi as to causes of action demurred to, 823. 
Joinder in demurrer, 824. 
Demurrer books, 824. 
DEPARTURE. 
Equitable replication in departure from the declaration, bad, 
568, 733. 
Departure ground of general demurrer, 819. 
DEPosItT. 
On contract of sale, when recoverable, 48, 250. 
See Sate oF LAND. 
DETENTION OF Goops. 
Counts for the wrongful detention of goods, 314. 
for the detention of title-deeds and other documents, 314. 
for the detention of a lease, whereby the plaintiff was prevented 
from selling the demised premises, 314, 
Plea traversing the detention (non detinet), 728. 
traversing the plaintiff's property in the goods, 729. 
of delivery up of the goods after action and payment into court 
. of damages for the detention, 729. 
that the goods had been delivered to the defendant by the plain- 
tiff and others, joint owners with him, who had not demanded 
the re-delivery, 729. 
that plaintiff pawned the goods to a third party who pawned them 
to the defendant, 729. 
of lien, 741. See Lien. 
Detention of goods; action of detinue; 811. 
Whether it is an action of contract or of tort, 312. 
Property of the plaintiff necessary to support the action, 
312. 
What goods recoverable, 312. 
Title deeds ; who entitled to bring the action for, 312. 
Evidence of detention ; demand of and refusal to deliver the 
goods, 312. 
How to describe the goods in the declaration, 3138. 
Judgment for the plaintiff ; oplion of the defendant to retain 
the goods ; erecution for the return of the goods without 
option under C. L. P. Act, 313. 
Effect of non detinet, 728 ; evidence of adverse detention, 728. 
Justification must be pleaded ; lien; joint ownership, 728, 
729. 
Traverse of plaintiffs property, 729. 
Payment into court; in respect of claim to the goods; in 
respect of damages for detention, 313, 728. 
Damages for detention ; how to be assessed, 313. 
Stay of proceedings on delivery up of goods, 313. 
Jurisdiction of county courts in actions of detinue, 313. 
Jurisdiction of police magistrates to order delivery of goods 
detained, 314. 
Detinugz. See DETENTION oF Goops. 
DEVASTAVIT. ’ 
Proceedings against an executor upon a devastavit, 579. 
DEVIATION. 
Plea that the ship deviated from the voyage insured, 614. 
of deviation by delay, 614. 
DEVISEE. 
Declaration against heir and devisee jointly, 21. 
against devisee alone, 22. 
against heir and devisee of devisee jointly, 22. 
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DEVISEE— continued. 

Counts against heir and devisee on covenants of the testator, 169. 

Plea by a devisee of riens per devise, 597. 

Action against devisee upon spectalty debts of the devisor, 169. 

And see HErr. 

DILAPIDATION. 
Count by a rector against his predecessor who resigned for dilapi- 
dations, 315. 
by the rector or vicar against the executor of a deceased rector 
for dilapidations, 315. 
by the executor of a deceased incumbent against the executor 
of the predecessor for dilapidations, 315. 
against a perpetual curate by his successor for dilapidations, 
315. 
by a vicar choral of a cathedral against the executrix of a de- 
ceased vicar choral, 316. 
by a prebendary for dilapidations to a prebendal house, 316. 
Duty of incumbent to keep the buildings of the benefice in 
repair, 314. 
Action for dilapidations, 315. 
Exchange of livings in their present condition, 315. 
DILaTORY PuiEa, 435. See PLEA; ABATEMENT; JURISDICTION. 
DIRECTOR oF Company. 

Plea that directors of company were not properly appointed, 561. 
that plaintiff was a director and interested in the contract, 562. 
that note was made by defendants as directors of a company and 

not personally, 562. 
DISCHARGE. 
Order of Discharge in Bankruptcy, 505. See BANKRUPTCY. 
And see RELEASE; RuscissioNn OF CONTRACT. 
DISCLAIMER OF PATENT. 

Count for infringement of patent after disclaimer, 388. 

Plea that disclaimer extended the patent right, 765. 
DISCLAIMER OF TITLE. 

Plea in action of trespass to land of disclaimer of title and tender of 

amends, 790. 
Plea of disclaimer of title given by statute, 790. 

DisHonovur OF Bitt. 

Cuunts stating notice of dishonour, 97, 98. 

excusing notice of dishonour, 99. 
Plea traversing notice of dishonour, 523. 
traversing excuse of notice, 523. 
Notice of dishonour, how and when to be alleged, 99. 
When necessary and when excused, 100. 
DISMISSAL. 
Count for wrongful dismissal, 222. 
See MASTER AND SERVANT. 
DIsTRESS. 
Count for distraining and selling where no rent was due, 316. 
for distraining twice for the same rent, 317. 
for distraining beasts of the plough, 317. 
for distraining sheep, 318. 
for refusing to restore goods distrained on tender of the rent be- 
fore impofinding, 318. 
for selling the goods after a tender of the rent, etc., within the 
five days, 319, 323. 
for selling after replevin granted, 319. 
for taking an excessive distress, 319. 
for selling without five days’ notice of the distress, 321. 
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DisTREss—continued. 

for selling the distress without appraisement, 322. 

for not selling for the best price, 322. ; 

for not leaving the overplus in the hands of the sheriff, 323. 

for excessive charges for impounding, 324. 

against a bailiff fur extorting excessive charges to redeem a dis- 
tress, 324. 

against the broker for not giving a copy of the charges, 324. 

for irregularities in a distress of growing crops, 324. 

for pound-breach and rescue of a distress, 324. 

for abusing a distress by impounding it in an improper place, 
324. 

by assignecs of a bankrupt tenant against the landlord for dis- 
training for more than a year’s arrears, 324. 

by broker against landlord upon indemnity against the illegality 
of a distress, 177. 

by under-tenant against his landlord for not indemnifying him 
against distress by the superior landlord, 179. 

Plea of the general issue by statute, 729. 

justifying entering into a house to take goods which had been 
clandestinely removed there to avoid a distress, 730. 

justifying taking goods for toll, 731. 

justifying using land to impound a distress, 731. 

justifying seizing cattle as a distress damage feasant, 731. 

justifying seizing other things as a distress damage feasant, 731. 

of a distress damage feasant and sale of the distress to pay for its 
keep, 731. 

Replications to plea of a distress damage feasant, 732. 

Illegal, excessive, ond irregular distresses, proceedings for, $16. 

Jurisdiction of police magistrates, 316. 

Action given by statute for distraining where no rent due, to re- 
cover double value of the goods, 316. 

Distraining twice for same rent ; trespass or trover will lie, 317. 

Distraining beasts of the plough ; implements of trade ; fixtures ; 
growing crops ; things privileged from distress ; trespass, trover 
or replevin will lie ; measure of damages, 317, 318. 

What things are privileged from distress ; fixtures ; implements of 
trade; perishable commodities ; goods delivered to a person in 
the way of his trade ; things in actual use, 317, 318. 

Keeping goods distrained after tender of rent ; tender before and 
after impounding ; selling after tender, what actions will lie, 
318, 319, 323. 

Excessive distress ; excessive claim not actionable without special 
damage ; excess paid under distress cannot be recovered as money 
received ; excessive taking actionable without sale or removal ; 
test of value of goods taken ; measure of damages, 319, 320. 

Irregular distress ; statutes regulating sale of distress, 321. 

Irregular distress a trespass ab initio at common law; action- 
able for special damage only under the statute, 321. 

Liability of landlord for acts of broker, 322. 

Sale to landlord not within the statute, 322. 

Action for not leaving overplus in the hands of the sheriff ; the 
charges may be disputed in this action, 323, 324. 

Count for money received will le to recover excessive charges paid 
to redeem distress, 324. 

Proceedings for pound-breach and rescue ; treble damages, 324. 

Remedy for abusing a distress, 324. 

The general issue by statute ; effect of, in actions for illegal or 
irregular distresses ; in actions of trespass, 729, 730. 
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DisTpEss—continued. 
Tender of amends in action fur illegal or irregular distress, 730, 
Limtation of time for distress, 730. — 
Distress damage feasant, irregularity in makes the distress a tres. 
pass ab initio, 732. 
DISTRIBUTIVE PLEAS, 438. 
DivipENDs. 
Count against a company for dividends on stock, 146. 
DIvoxce. 
Effect of upon property and contracts of wife, 173. 


Count for keeping a mischievous dog, 366. And see MISCHIEVOUS 
ANIMALS, 
DoMEstTIC SERVANT. 
Count by domestic servant against master for wrongful dismissal, 224. 
See MASTER AND SERVANT. 
Dovustz REnt. 
Counts for double rent and double value for holding over, 215, 216. 
Pleas to action for double value, 638. 
DRAMA. 
Count for infringing the copyright in a drama, 299. 
DRIviNe. 
Counts for negligent driving, 369. 
Count in trespass for driving against plaintiff, 412. 
DRUNKENN Ess. 
Plea that the defendant was intoxicated at the time of contracting, 565. 
Same to action on a bill, 522. 
When drunkenness a defence; the defence must be specially 
pleaded, 565. 
DUPLICITY. 
In pleading, how objected to, 819. 
DUBESS. 
Plea that the defendant was induced to contract by duress of impri- 
sonment, 566. 
that the defendant was induced to contract by duress of threats, 
566. 
The defence of duress must be specially pleaded, 565. 
Duress by illegal imprisonment ; by threats, 566. 
Illegal taking or detaining goods; threats of injury to 
goods, 566. 
Money paid under duress of person or of goods may be re- 
covered, 49, 566. 
Dury. 
Actions on contracts framed in tort for breach of duty, 58, 120, 
273. 
Allegation of legal duty immaterial, 121; cannot be traversed, 
436. 


EaSRMENTS, 325, 733. 
EAvEs. 
Count for obstructing the right to discharge rain-water from the eaves 
of a building, 429. 
for wrongfully discharging rain-water from the eaves of de- 
fendant’s building, 429. 
EJECTMENT. 
Count for mesne profits and the costs of an ejectment, 421. 
Replication to plea of title, of estoppel by a judgment in ejectment, 
734, 


Staying proceedings in ejectinent by mortgagee, 658. 
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ELECTION. 
Count against the returning officer at an election of a member of par- 
liament for refusing to receive the plaintiff ’s vgte, 325. 
against churchwardens for refusing to receive the plaintiff’s vote 
at an election of vestrymen, 325. 
for penalties for bribery at elections, 232, 325. 
Evectric TELEGRAPH. 
Count for not transmitting a message correctly, 137, 285. 
The Telegraph Act, 1863, 137. 
ENEMY. 
Plea that plaintiff an enemy, 475. 
of declaration of war to action on charterparty, 557. 
W hen to be pleaded in abatement, and when in bar, 475. 
British subject adhering to enemy, 475. 
EQUITABLE Prreas, REPLICATIONS, etc. 
Commencement of plea on equitable grounds, 450. 
of replication on equitable grounds, 456. 
Equitable pleadings founded on mistake, 572. 
of suretyship, 573. 
of assigument of debt, 573. 
of set-off, 573. 
arising out of mortgages, 574. . 
that an obstruction to plaintiff’s lights was erected 
with the plaintiff's acquiescence, 734, 746. 
Equitable replication in action on a policy of insurance, that it was 
effected upon the faith that it should be indisputable except for fraud, 
618. 
Pleading on equitable grounds under the C. L. P. Act, 566. 
Under the Policies of Assurance Act, 1867, 567. ° 
Leave to plead on equitable grounds, when necessary, 567. 
Matter amounting to an answer at law, 567. 
Plea on equitable grounds may be supported as a defence at law, 
567. 
Equitable replications inconsistent with legal right, 567, 733. 
Equitable replication in support of claim by trustee, 568. 
Equitable pleadings allowed only where equity to unconditional 
and perpetual injunction, 568. 
Mistake, when a ground for equitable pleading, 569. 
Variations of written aareement, 569. 
Principal and Surety, 570. 
Assignment of debt, 570. 
Cross-demands and set-off, 571. 
Equities of third parties, 571. 
Effect of proceeding both at law and equity, 571. 
Equitable pleadings in actions for wrongs, 733. 
Escare. 
Count against sheriff for an escape on mesne process, 400. 
against sheriff for an escape on final process, 401. 
See SHERIFF. 
Escrow. 
Delivery of deed as escrow may be proved under non est factum, 468. 
EstoprPeE.. 
Commencement and conclusion of plea of matter of estoppel, 450. 
of replication to a plea of matter of 
estoppel, 456. 
of replication of matter of estoppel, 
456. 
Plea in estoppel of a judgment against the plaintiff upon the same 
matter in a former action, 575. 
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Replication of wal tiel record, 876. 
oo the identity of the matter, 
a — against the plaintiff in a foreign court 
that a pica, in a former action, of set-off forthe anh w 
adjudged against the now plaintiff, 576. a 


of an ac nowledgment hy deed, 576, 
Replication in estoppel to a ples of set-off, of a judgment in a county 
court upon the same matter, 576. . 
to a plea traversing the drawing of a bill, that it was so drawn 
when accepted by defendant, 577. 
to a plea traversing the plaintiff's title to land, of an estoppel 
by # judgment in ejectment, 734. — 
to a plea setting up title, of verdict in former action on same 
title pleaded, and judgment against defendant, 735. _ 
to plea of nil habuit in tenementis, of a demise by plaintiff to de- 
fendant, 735. 
to plea setting up title in third party, of a demise by defendant 
to plaintiff, 735. 
Estoppel by record or deed ; must be pleaded if possible ; is con- 
clusive in evidence where no opportunity of pleading, 574. 
Estoppel in pais conclusive in evidence ; may be pleaded, 574. 
Estoppel appearing on the record may be raised by demurrer, 
574. 
Between whom estoppel operates, 575. 
Extent of estoppel by deed, 575. 
Judgment against plaintiff, when an estoppel, 575. 
Proceedings in error no answer to plea of estoppel by judgment, 
575. 
Effect of foreign judgment in estoppel, 575. 
Issues and admissions on record, how far an estoppel, 575. 
Reversion by estoppel, 207, 636. 
Judgment in ejectinent ; may be replied in estoppel to pleas disputing 
tetle ; date of estoppel ; continuance of, 734. 


EVICTION. 
Pleas of eviction, 635. See LANDLORD anD TENANT. 


EXCEPTION. 
Exception in contract, how pleaded, 60, 62, 182, 466. 


EXcEss. 
New assignment of excess, 756. 
Replication of excess, 741, 755. 
See NEw ASSIGNMENT. 
Excessive DISTRESS. 
Count for an excessive distress, 319. Sce Distress. 
EXCHANGE. 
Indebitatus count on a contract of exchange, 151. 
Special count on a contract of exchange, 151. 
on a contract of exchange after a breach of warranty, 


151. 
on a breach of warranty of goods given in exchange, 


152. 
EXECUTION. 
Actions against sheriff for default in execution, 396. See SHERIFF. 


Pleas justifying under writs of, 770. Seo Procsss. 


EXECUTORS AND ADMINISTRATORS. 
Commencements and conclusions of declarations by and against, 


17-21. See DECLARATIONS. 
Indebitatus count by an executor or administrator on causes of action 


accrued to the deceased, 152. 
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EXECUTORS aND ADMINISTRATORS—continued. 

by an executor or administrator on causes of action accrued 
after the death, 153. 

against an executor or administrator on causes of action accrued 
against the deceased in his lifetime, 154. 

against an executor or administrator on causes of action 
accruing after the death, 155. 

by husband and wife executrix or administratrix, 156. > 

Count by an executor or administrator for a conversion in the lifetime 

of the deceased, 295. 

by an executor or administrator for a conversion after the death, 
296. 


against an executor or administrator for a conversion by the 
deceased, 296. 
against the executor of a deceased rector for dilapidations, 
315. 
by the executor or administrator of a passenger killed by the 
negligence of the defendant, a carrier of passengers, 326. 
other counts by executors for deaths by negligence, 328. 
Particulars under the above counts, 328. 
Commencement of plea by an executor or administrator, 450. 
Plea in abatement of non-joinder of a co-executor as a plaintiff, 472. 
of non-joinder of a co-executor as a defendant, 
472. 
Plea traversing that the defendant [or the plaintiff] is executor or ad- 
ministrator, 577. 
of never indebted by an executor or administrator, 577. 
of plene administravit, 578. 
Replication and interlocutory judgment of future assets, 
578. 
of plene administravit preter, 579. 
of plene administravit by the executor of an executor, 580. 
of a retainer by the defendant as executor for his own debt, 580. 
of judgment and specialty debts outstanding against the testator 
and plene administravit prater, 580. 
Replication to plea of outstanding judgment, that it was not 
registered, 582. 
that the judgment was satisfied, 582. 
of payment of an outstanding bond debt after action brought, 
582. 
of judgment recovered against the defendant as executor after ac- 
tion and plene administravit preter, 582. 
to an action for rent charging the defendant as assignee of the 
term that the defendant became assignee only as executor, and 
that the premises yielded no profit and plene administravit, 
583. 
to a like action that the defendant became assignee only as admi- 
nistrator, that the premises yielded only £——, and plene ad- 
ministravit preter, 583. 
of set-off in actions by and against executors, 686. Sce SztT-oFF. 
Executors ought to join in suing ; effect of non-joinder, re- 
nunciation by, 17, 153. 
Actions by executors and administrators upon personal con- 
tracts with the testator and intestate, 152. 
Upon contracts affecting real estate, 152. 
What claims may be joined in action by executor, 152. 
Causes of action arising in lifetime of deceased and after his 
death, 153. 
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EXECUTORS AND ADMINISTRATORS—continued. 

Effect of probate and letters of administration upon title of exe- 
cutor and administrator, 153. 

Liabvility of executor to pay costs, 153. 

Actions against executors and administrators; upon contracts 
made by the testator; for what breaches of contract executor 
may be liable, 154. 

Liability of executor for goods sold ; work done ; money received ; 
accounts stated ; money paid, 154. 

What claims may be joined in action against executor, 154. 

Liability of executor for legacies, 154. 

Jurisdiction of County Court as to distributive share or legacy, 155. 

Statute of Frauds as to promise of erecutor, 155. 

Liability of executor for funeral expenses, 161. 

Liability of executor for rent; as executor; as assignee of the 
term, 212, 583. 

Liability of executor of tenant for breaches of covenant in the 
lease, 212. 

Waiver of the lease by executor, 583. 

Married woman executrix, 156. 

Actions by and against executors and administrators for wrongs ; 
injuries to the person; to the personal estate, 325 ; to the real 
estate, 326. 

Actions for injuries resulting in death under Lord Campbell's Act, 
326. 

Persons for whose benefit such action to be brought, 326 ; particulars 
of such persons, 327 ; assessment, measure, and apportionment 
of damages, 327. 

Who to sue where no executor or administrator, 327. 

Payment into court in such action, 327. 

Effect of satisfaction made to the deceased, 735. 

Reference of compensation to arbitrator under the Regulation of 
Railways Act, 1868, 735. 

All executors must be joined as defendants, 155; plea in abate- 
ment of non-joinder of co-erecutor ; as plaintiff; as defendant, 
17. 

Character of plaintiff or defendant as executor must be specially 
denied, 577. 

Plene administravit must be pleaded ; otherwise assets admétted ; 
Sorm of plea; evidence ; judgment on; costs, 578. 

Retainer by executor for his own debt, 579, 580. 

Judgment of future assets, 579. 

Interrogatories to discover assels, 579. 

Judgment against assets of deceased ; how enforced ; fi. fa. ; re- 
turn of nulla bona testatoris; devastavit, 579. 

Plene administravit preter, how pleaded, issue and judgment there- 
on, 579 

Outstanding debts of higher degree and plene administravit pre- 
ter; how pleaded, 580. 

Bond debts of testator ; debts for rent, 581. 

Judgment not entitled to preference unless registered, 581. 

Judgment against executor; confessing judyment to creditor of 
equal degreg, 582. 

Liability of executor fot rent as executor or as assignee of the 
term ; where the premises do not yield sufficient to pay the rent ; 
defences how pleaded, 583. 

Pleading set-off in actions by and against executors, 680. 

EXONERATION. 
Plea that plaintiff exonerated the defendant from his promise, 675. 

See Rescission OF ConrRACT.: 
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EXTORTION. 
Money obtained by, when recoverable, 49, 50. 
Excessive charges by carriers, 126. 
Excessive charges of bailiff for a distress, 324. 
EXTra VIAM. 
New assignment of trespasses extra viam, 757, 816. 


Factor. 
Counts by factor employed to sell goods, 64. See AGENT. 
against agent employed to sell goods, for not accounting, and 
for selling against orders, 64, 65. See AGENT. 

Plea of a set-off against plaintiff’s factor, 688. 

of lien under the Factors Act, 745. 
See BROKER. 
Fair. 

Plea of a custom to hold a fair, 722. 
Fast IMPRISONMENT. 

Counts for false imprisonment, 412. 

Pleas justifying imprisonment, 770, 795. 

See TRESPASS TO PERSON, PROCESS. 

Fatsr REPRESENTATION, 333. See Fraup. 
Farse Return. 

Count against sheriff for false return to a writ, 397. See SmHErirr. 
FARMING. 

Counts against tenants for bad farming, 204. See LANDLORD AND 

TENANT. 
FARRIER. 
i Count against a farrier for negligent treatment of a horse, 156. 
EES. 
Recovery of fees obtained under wrongful claim of office, 50. 
Excessive fees and overcharges paid to broker, carrier, steward of 
manor, arbitrator, etc., 50. 

Physician’s fees, 225; Barrister’s fees, 92. 

FELO DE sE. 

Count on a promissory note averring that the payee was found felo de se, 
whereby the note became forfeited to the crown, and a grant to the 
plaintiff, 565. 

See SurcipE. 

FELONY. 
Counts for defamation imputing felony, 308. 
Plea of conviction of felony, 565. See Conviction. 
justifying an arrest of plaintiff for a felony committed, 796. 
justifying an arrest of plaintiff on suspicion of felony, 795. 
of illegality in compromising a felony, 602. 

Replication to plea of the Carriers Act, that the loss was occasioned 

by the felony of the carrier’s servants, 550. 
Right to arrest for felony, or suspicion of felony, 795. 
FENCE. 
Count for not repairing the fences between adjacent closes of land, 329. 

against railway companies on the statutory obligation to main- 
tain fences, 331. 

against railway companies for not maintaining sufficient gates 
or stiles on level crossings, 331. 

for not fencing the shaft of a mine, 331. 

for not fencing machinery, 375. 

Replication that cattle strayed on plaintiff’s land through defects in 
his fences, 733, 736. 

Liability of the owner of land to fence, 329; for escape of cattle 
through defect of fences, 329, 330 ; fencing shafts of mines, 330. 
2B3 
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FERRY. 
Count for disturbing the plaintiff's ferry, 331. 
against a ferryman for damaging goods carried, 281. 
Mode of describing the right to a ferry, 331. 
Freri Facras. 
Counts against sheriff for default in executing fi. fa., 396, 397. 
See SHERIFF. 
3 Pleas justifying trespasscs under a fi. fa., 770. See PRocEss. 
INE. 
Count for copyhold fines, 149. 
Frre Poxicres, 191. See INsuRANCE. 


Firm. 
Bills drawn by a firm, how stated, 95. 
Effect of change in a firm on a guarantee, 163. 
Transfer of debts upon change in firm, 482. 
See PARTNERS. 
FISHERY. 


Indebitatus count for the use of a fishery, 198. 
Counts for trespass to the plaintiff’s fishery, 332. 
injuring oyster-beds of plaintiff, 332. 
destroying fishing weir, 332. 
Pleas justifying trespasses under right of fishery, 736. 
FIXTURES. 
Indebitatus count for the price of fixtures, 157. 
Count for preventing a tenant from removing fixtures, 157. 
for depriving the plaintiff of fixtures, 332. 
for an injury to the reversion in land by removing fixtures, 332, 
394. 
Plea justifying the removal of tenant’s fixtures, 785. 
of trade fixtures, 807. 
Fixtures ; right of removing ; action for price of ; cannot be re- 
covered as for goods sold before removal, 157. 
Conversion of ; after severance ; how described, 293, 332. 
Firtures privileged from distress, 317, 318. 
FORBEARANCE. 
Count on a promise by the defendant to pay a debt and costs if the 
plaintiff would stay proceedings in an action, 157. 
Counts on other contracts of forbearance, 158. 
Plea of the general issue, 584. 
denying the original debt or cause of action forborne (where no 
action was pending), 584. 
denying the debt or cause of action (where a pending action was 
forborne), 585. 
denying the forbearance, 585. 
by surety of forbearance given to principal debtor, 585. 
Forbearance when a sufficient consideration, 167. 
Forbearance of action ; or of claim, 157. 
Forbearance for a reasonable time, 157. 
Effect of the general issue, 584. 
Forcrste Enrry, 421, 798. 
Foreign ATTACHMENT, 494. See ATTACHMENT OF DEBT. 
ForriGN BANKRUPTCY. 
Pleas of dischargesby foreign bankruptcy, 506. 
Forrian Brr1s, 104. See Bits o¥ EXCHANGE. 
FOREIGN COMPANY. 
Declaration by or against a foreign company, 80. 
Forrian JUDGMENT, 194, 623, 627. See JUDGMENT. 
Forrien Law. 
Plea of attachment of debt by, 497. 
Plea of discharge by foreign law of limitation, 646. 
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FORFEITURE. 
Plea justifying entry on lands upon forfeiture of a lease, 805. 
Pleas of forfeiture by conviction of felony, 565. 
FORGERY. ° 
Recovery of money paid for forged bills and documents, 48. 
Form oF ACTION. 
In contract; in tort ; actions partaking of both characters, 58 
273, 461. 
Form of action not mentioned in the writ, 11. 
Joinder of different forms of action, 10. See JOINDER OF CouNTSs, 
FRavD. 
Count for fraud in selling goods by a false warranty, 333. 
for selling a picture by a false representation that it was painted 
by a certain master, 334. 
for selling goods by false representations that they corresponded 
to samples, 334. 
for selling cargo of ship by false representation that it was on 
its voyage, 334. 
for selling goods by false represcntation that they were fit for 
particular use, 334. 
for fraudulently concealing a defect upon the sale of a horse to 
the plaintiff, 334. 
for selling goods by concealing known defects, 334. 
for a false representation of the value of a business whereby the 
plaintiff was induced to purchase it, 334. 
for false representations on sales of realty, 335. 
against the directors of companies for false representations of 
the condition of the companies, 335. 
for false representations of authority to sell, and of ownership 
of goods, 336. 
for false representation that pattern was registered, 336. 
for fulse representation reapecting trade-mark, 336. 
for fraudulently inducing the sheriff to levy execution against 
the wrong person or goods, 336. 
for fraudulently representing that a third person might be 
trusted with goods ‘on credit, 336. 
for false representations as to tle credit and character of an- 
other, 337. 
Plea that the contract was induced by fraud, 585. 
that acceptance of bill was obtained by fraud of drawer, and in- 
dorsed to plaintiff without value, 528. 
that the defendant was induced to contract by fraud and after- 
wards repudiated the contract, 586. 
to an action by a public company for calls that the defendant 
was induced to become a shareholder by fraud, and repudiated 
the shares, 586. 
Re see of fraud and repudiation to a plea of a bill given fora 
ebt, 587. 
Plea of general issue in action for fraud, 736. 
Fraud ; money obtained by; how and when recoverable, 47. 
Action for damages arising from fraud, 333, 
What constitutes fraud, 333. 
Actions for fraudulent warranty, 333. 
Allegation of fraud may be struck ovt of declaration, if it other- 
wise contains a good cause of action, 333. 
Representations as to churacter and credit must be in writing, 
336 ; representations partly written and partly verbal, 336. 
Contract procured by fraud voidable, 586. 
Fraud must be specially pleaded, 585. 
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Fraup—continued. 
Form of plea, particulars of fraud, 585. 
When necessary to plead repudiation, 586. 
Ple& of fraud and repudiation by shareholder tn a company, 
586. 
Effect of not guilty in action for fraud, 736. 
Objection that representation as to character or credit is not in 
writing, 737. 
Fraups, STatTureE oF. 
Promises by executors and administrators within the statute, 


155. 
Promises to answer for the debt, default, or miscarriage of an- 
other, 162. 


Leases and interests in land, 199. 
Contract or sale of interest in land, 246. 
Surrender of leases or terms of years, 634. 
Assignment of leases or terms of year's, 636. 
Contract for board and lodging, not within the statute, 197. 
Contracts for the sale of goods, 237. 
Promises to marry, and in consideration of marriage, 219. 
The statute need not be specially pleaded, 467. 
FREIGHT. 
Indebitatus count by carrier for freight, 129 
for freight payable in advance, 130. 
Special counts for freight on charterparties, 137, 138. 
Count on a policy of insurance upon freight, 183, 184. 
Action for freight ; for freight payable according to charterparty ; 
Sor freight pro rata itineris, 129. 
Rights and liabilities for freight under bill af lading, 130. 
And see CARRIERS. 
FRIENDLY SOCIETIES. 
Commencement of declaration by the trustees of a friendly society, 30. 
Indebitatus count by the trustees of a friendly society, 159. 
Count by the trustees of a loan socicty on a promissory note made as 
security for a loan, 160. 
by the trustees of a benefit building society on a covenant to 
pay subscriptions contained in a mortgage deed made by a 
member of the society, 160. 
against the trustees of a benefit building society, 161. 
Plea that the rules of the society were not duly certified and enrolled 
according to the statute, 587. 
that a note was given to secure a loan from a loan socicty to a 
greater amount than was allowed by law, 588. 
by a surety to a loan society that by the rules of the society no 
legal proceedings were to be tuken until notice of default of the 
principal had been given, 588. 
that by the rules of the society disputes were to be referred to 
arbitration, 588. 
Statutes relating to friendly societies, 159. 
Industrial and provident societies; loan societies ; benefit build- 
iny societies, 159, 160. 
Property of friendly.societies, how vested and how laid, 159. 
Trustees of friendly societies, rights of actions by and against, 
159. 
Trades unions not entitled to benefit of Friendly Societies Acts, 
159. 
Officers of industrial and provident socielies, rights of actions by 
and against, 160. 
Mode of proceeding against individual members, 160. 
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FRIENDLY SocrETIES—continued. 
Note payable to treasurer or clerk of loan society, 160. 
Disputes between members and the society to be decided accord- 
ang to the rules of the society ; or by the county vourt, 587. 
Frrvotous DeMvuREER, 822. 
FUNERAL EXPENSES. 
Indebitatus count for funeral expenses, 161. 
Liability of executor for, 161. 
Liability of husband for funeral of wife, 161. 
FURTHER MAINTENANCE. 
Pleas to the further maintenance, 451. 
Confession of plea to the further maintenance, 658. 
Defence arising after the commencement of the action; how pleaded, 
451; allowed with other pleas, 451. 
Plaintiff may confess plea and obtain costs, 452, 658. 
And see PLEA. 


Game. See SHOOTING. 
Count for the conversion of dead game, 295. 
for disturbance of right of shooting, 403. 
for frightening away plaintiff’s game, 404. 
Plea justifying trespass under right to hunt and shoot, 804. 
GAMING. 
Plea that a check was drawn for money lost upon a wager, 589. 
that a bill was accepted by the defendant for money won by the 
plaintiff of the defendant by gaming, 590. 
that money received was deposited to abide the event of a wager, 
590. 
that money lent was for the purpose of illegal gaming, 590. 
that the price of goods sold was to depend upon a wager, 590. 
that a mortgage was given for a gaming debt, 590. 
that money was deposited with the defendant as subscriptions to 
a lottery upon a horse-race, 591. 
of stockjobbing contracts, 591. 
that contracts were wagering contracts respecting the price of shares 
at future days, 591. 
Money deposited with stakeholder, when recoverable, 51, 
589. 
Money paid in discharge of security given for gaming const- 
deration, recoverable from party to whom security was 
given, 161. 
Money received as deposit on bet, recoverable, 162. 
Wagers at common law; statutes relating to, 161, 588. 
Bills and notes given for maney lost by gaming, 589. 
Contracts by way of gaming or wagering void, 589. 
Exceptions as to lawful games, 589. 
Wagers in the form of insurance, 589. 
On the price of’ stock, 589. 
Money paid on account of wager, 589. 
Money paid in execution of illegal contract, 589. 
Money lent to play at illegal game, 590. 
Defence of gaming must be pleaded ; particularity required 
tn plea, 590 
Lotteries, sales by lottery, 591. 
And see ILLEGALITY. 
GaABRNISHEE. 
Form of declaration against garnishee, under the C. L. P. Act, 1854, 
84, 82. 
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GaRNISHEE—continued. 
Pleas to declaration against garnishee, 494. 


See ATTACHMENT OF DEBT. 


GENERAL Issue. 
Plea of the general issue to indebitatus counts, 461. 


Goons. 
The common indebitatus count for goods sold and delivered, 38. 


to special counts on simple contracts, 465. 
to 8 count upon a deed, 467. 
not guilty, 697. 
by several defendants, of not guilty, 698. 
in actions against husband and wife, that the wife is not guilty, 
699. 
of the general issue by statute, 704. 
of non detinet, 728. 
of non cepit, 777. 
General wssue ; in actions on contracts; in actions for 
wrongs ; in actions partaking of both characters, 460, 
461, 697. 
Rules of pleading relating to the general issue, 460. 
Argumentative pleas of the general issue no longer objec- 
tionable, 461. 
Never indebted ; when applicable ; effect of; in actions for 
goods sold; for work done; for money lent ; for money 
paid ; for money received ; on accounts stated, 461, 465. 
Nil debet not allowed, 462. 
Non assumpsit ; when applicable; effect of ; what matters 
must be specially pleaded, 465-467. 
Non est factum ; when applicable ; effect of, 467. 
jot guilty, 697. 
Rules of pleading relating to general issue in actions for 
wrongs, 697. 
Effect of not guilty where the act charged is actionable in 
itself, 699. 
Where the act charged is actionable only by the mode of doing 
it, 700. 
Where the act charged is actionable only in its consequence, 
701. 
General issue by statute ; statutes giving the plea of the gene- 
ral issue, 704. 
General issue by statute under local and personal acts taken 
away, 706. 
Marginal note of statutes, 706. 
Defences admissible under the general issue by statute, 
707. 
Non detinet, effect of, 728. See DETENTION oF Goons. 
Non cepit, effect of, 777. See REPLEVIN. 


for goods bargained and sold, 89. 
Goods sold and delivered ; when common count applicable, 38. 
Where credit unexpired ; payment by bill, 38. 
Goods sold conditionally, 38. 
Goods delivered on sale or return, 38. 
Exchange of goods, 38. 
Goods accepted under special contract not completed, 38. 
Goods wrongfully obtained ; goods obtained by fraud, 89. 
Goods sold at different times, 39. 
Goods bargained and sold ; when common count applicable, 39. 
On sale of unascertained goods ; on conditional sale, 40. 
Effect of plea of never indebted, 463. 
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Goops — continued. 
And see Satz oF Goops, Conversion oF Goops, DETENTION OF 
Goops, Trespass To Goops. 
Goopwitt. ° 
Counts for the price of the goodwill of a business, 261. 
on contracts for sale of goodwill, for continuing to carry on the 
trade, 262. 
See TRADE. 
Grant. 
Pleas of non-existing grant, 810, 812. 
of express grant, 814. 
Object of pleading lost grant ; form of plea ; when jury may 
presume, 813. 
GrowiIne Crops. 
Count for crops sold, 149. 2 
by outgoing tenant for crops, 149, 150. 
for irregular distress of growing crops, 324. 
Growing crops distrainable by statute, 318. 
GUARANTEE. 
Count on a guarantee for the price of goods supplied to a third person, 
162. 
on a guarantee setting it out verbatim, 163. 
on continuing guarantees, 163, 164. 
on the guarantee of a del credere agent, 164. 
on a guarantee of the due payment of a bill taken for the price 
of goods supplied to a third party, 164. 
on the guarantee of the debt of a third person in consideration 
of forbearance by the plaintiff, 164. 
on a guarantee to bankers for advances made on the account of a 
third person, 165. 
on @ guarantee for rent to a landlord of premises let to a third 
person, 165. 
on the same guarantee setting it out verbatim, 165. 
by a landlord on a guarantee to pay rent due from a third person 
in consideration of the withdrawal of a distress, 165. 
on a guarantee for moneys received by an agent, 167. 
on a covenant guaranteeing the due accounting of a clerk, 167. 
on guarantees for clerks, agents, partners, officers, etc., 167, 
168. 
on guarantees for the performance of works and contracts, 168. 
on guarantees given by a guarantce company against bad debts, 
commercial losses, etc., 168. 
by a co-debtor against the creditor for not assigning to the plain- 
tiff » judgment against him and his co-debtor, 168. 
Plea of the general issue, 591. 
that the defendant revoked the guarantee before acted upon, 
592. 
that the guarantee was obtained by fraud, 592. 
that the plaintiff did not supply the goods according to the gua- 
rantee, 592. 
that the principal was not indebted, 592. 
of payment by the principal, 592. 
of accord and satistaction made by the principal debtor, 592. 
to actions on bonds of guarantee, of performance of all matters by 
the principal, 593. 
Replications to plea of performance assigning breaches, §98. 
of excuse of performance, 593. 
of release of the principal debtor by the plaintiff, 593. 
of discharge by composition with principal, 593. 
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GUARANTEE—continued. 
that employment was not according to the guarantee, 593. 
of alterations made in the liability of the principal debtor, 593. 
that “he liabilities of the principal were altered by statute, 598. 
that the plaintiff gave time to the principal debtor and thereby 
discharged the defendant, 594. 
Replication to the plea of time given to the debtor that the 
remedies against the surety were reserved, 595. 
to a guarantee for building work, that the plaintiff prepaid for 
the work contrary to agreement, 596. 
on equitable grounds to an action on a note, that defendant made 
the note as surety for another maker, to whom plaintiff gave 
time, 535. 
on equitable grounds setting up the rights of surety, and dis- 
charge by dealings with the principal, 572, 596. 
Guarantee; must be in writing by the Statute of Frauds ; 
need not be so stated in declaration, 162. 
The consideration need not appear in writing ; effect of Mer- 
cantile Law Amendment Act, 162. 
Claim on certain guarantees may be specially indorsed on 
writ, 163. 
Effect of change in firm on guarantee given to the firm, 163. 
Guarantees for the credit of others, 163, 336. 
Relation of principal and surety between parties to bills or 
notes, 535. 
Liffect of the general issue, 591. 
Surety not entitled to demand or notice of default, unless 
stipulated for, 592. 
Duty of creditor as to communication of material facts to 
surety, 592. 
Effect of giving time to the principal debtor, 594. 
Surety contracting as primarily liable, cannot assert the 
rights of a surety except by pleading upon equitable 
grounds, 595. 
What dealings with principal debtor will discharge the 
surety, 595. 
Right of contribution between co-sureties, 43. 
Right of surety to assignment of securities, 168, 595. 
Reservation of remedies against surety upon discharge of or 
giving time to principal, 595. 
GuaRDIAN OF INFANT. 
Declaration by infant who sues by guardian or next friend, 23. 
Plea by infant who defends by guardian, 449. Sec INFanr. 
GUARDIANS OF Poor. 
Declaration by or against the guardians of a union or parish, 32. 
Guardians of poor incorporated by statute, 32. 


Heatrn, 31, 391. See Pusric Heartnu. 
HEIn AND DEVISEE. 
Commencement and conclusion of declaration against an heir, 21. 
against an heir and devisee jointly, 21. 
against an heir and tlie devisee of the devisee jointly, 


Count against the heir and devisee jointly on a covenant of the tes- 
tator, 169. 
against an heir on the bond of his anceetor, 170. 
against the heir and surviving devisee, 170. 
against devisees only, there being no heir, 170. 
by the heir of a lessor against the lessee, 209. 
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HEIR aNpD DEVISEE—continued. 
Count by the devisee of a lessor against the lessee, 210. 
by the lessee against the heir of the lessor, 213. , 
Plea by an heir of riens per descent, 596. 
by a devisee of riens per devise, 597. 
by an heir, that he has paid other bond creditors to the value of 
the lands, 597. 
Replication to a plea of riens per descent that the defendant had lands, 
etc., from his ancestor, 597. 
Heir and devisee ; liability of at common law; statutes relating 
to, 169. 
Lands charged in equity with all specialty debts, 169. 
Action at law against heir and devisee on specialties binding the 
heir ; against devisee of devisee ; against devisee solely where no 
heir, 170. 
Plea denying the bond or covenant of ancestor, 596. 
Plea of riens per descent and riens per devise, 596. 
Replication to riens per descent under the statute, 596. 
Judgment upon demurrer or nil dicit for debt without inquiry, 
597. 
HERIOT. 
Plea of a custom in s manor to seize heriots, 721. 
HieHway. 
Counts for obstructions and nuisances on public highways, 377. See 
NUISANCE. 
Pleas of public highways, 816. 
ee custom to hold a fair and erect booths on a highway, 722, 
817. 
Actions for anything done in pursuance of Highway Act; notice 
of action ; tender of amends ; limitation ; venue ; general issue ; 
costs, 337, 338. 
- Liability of surveyor of highways for non-repairs, 338. 
IRE. 
Indebitatus count for the hire of goods, 170. 
Count against oo hirer of-goods for damage occasioned by negligent 
use, 170. 
against the tenant of a house for not using it in a tenant-like 
manner, 171. 
against the hirer of a steam-vessel for using it so that it was 
seized, 171. 
Hiring. See Master anp SERVANT. 
Horss. 
Indebitatus count for the agistment and keep of horses, 68. 
Count against an agister of cattle for losing a horse, 68. 
against a livery-stuble keeper for not taking care of a horse, 90. 
against a farrier or veterinary surgeon for negligent treatment 
of a horse, 156. 
for breach of warranty of a horse, 264, 266, 333. 
Hote KEEPER, 343. See INNKEEPER. 
HUNDRED. 
Commencement and conclusion of declaration against hundredors, 33. 
Counts against the inhabitants of a hundred to recover damages for an 
injury done by rioters, 338. 
Honrina. 
Plea justifying trespass under right to hunt, 804. 
HUsBAND AND WIFE. 
Commencement and conclusion of declaration by and against husband 
and wife, 22. 
by and against husband and wife, executrix and administratrix, 
22, 23. 
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HvussanD AND WIFE—continued. 
Indebitatus count by husband and wife upon causes of action accrued 
to the wife before marriage, 171. 
against husband and wife upon causes of action ac- 
crued before marriage, 174. 
Counts by husband and wife upon causes of action accrued since the 
marriage, 174. 
by and against husband and wife, executrix, 175. 
by and against husband and wife, on bills and on notes, 175. 
on covenants in separation deeds, 175. 
by husband for enticing away his wife, 340. 
by husband for wrongfully harbouring his wife, 340. 
by husband and wife [for a trespass to the wife], with a count 
by the husband in his own right for damages sustained from 
the same [trespass |, 340. 
by husband and wife for a conversion of the wife’s goods before 
marriage, 296. 
against husband and wife for a conversion by the wife before 
marriage, 296. 
against husband and wife for an assault by the wife, 341. 
Commencement and conclusion of plea by husband and wife, sued 
jointly, 449. 
of replication in an action by husband and wife, with 
a count by wife alone, 455. 
Plea in abatement of coverture of the plaintiff, 473. 
of coverture of the defendant, 473. 
Replication to plea of coverture, 477. 

that the defendant was a married woman at the time of making 
the contract, 598. 

by acceptor of a hill that the drawer was a married woman, 598. 

to action by husband and wife of the bankruptcy of the husband, 
508. 

of discharge of the wife under Insolvent Act before marriage, 598. 

that the wife is not guilty, 699. 

Husband and wife ; married woman cannot appoint attorney ; 
must appear and plead in person; husband may appornt at- 
torney for both, 6, 4149. 

When to join in suing or being sued, and consequences of mis- 
joinder and non-joinder ; in actions on promises made to the 
wife before marriage, 171. 

On promises made by the wife before marriage, 171. 
On promises made to the wife during marriage, 171. 
On promises made by the wife during marriage, 172. 
On promises made to the husband and wife, 173. 

Authority of wife to contract for her husband ; during cohabi- 
tation ; during separation, 172. 

Effect of bankruptcy of husband, 173, 339. 

Effect of marriage pending action, 173, 473. 

Position of married woman as executrix, 156, 173, 339. 

Actions by and against husband and wife on bills and notes, 
103, 104, 112. 

When to be joined in actions for injuries to the person or pro- 
perty of the wife before marriage, 338. 

For injuries to wife during marriage, 338; when husband may 
add claims in his own right, 338, 413. 

For injuries to personal property during marriage, 389. 

For injuries to real property during marriage, 339. 

In actions for wrongs done by the wife before or during marriage, 
339. 
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Hvusspanp ann Wire—continued. 


Ipror. 


Action for crim. con. abolished, 340. 

The position of a married woman after judicial separation or 
order for the protection of her property, 173, 389 ; separation 
by agreement, 840; divorce, 340. 

Coverture pleaded in abatement, 473. 

Coverture pleaded in bar, 598. 

Husband civiliter mortuus ; alien enemy ; bankrupt, 598. 


Must appear in person; another may be admitted to plead for 
him, 6. See INSANITY. 


IGNORANCE. 


Money paid tn ignorance of fact, when recoverable, 50. 
Money paid in ignorance of law not recoverable, 50. 


ILLEGALITY. 
Plea that a bond was given for immoral cohabitation, 599. 


of illegality to an action on a deed of separation providing for 
future separation, 600. 
that the debt was for spirits sold in quantities of less value than 
twenty shillings, 600. 
that goods were sold by illegal weights and measures, 601. 
that excisable liquors were sold on unlicensed premises, 601. 
that money was lent on pawn of goods contrary to Pawnbrokers 
Act, 601. 
other pleas of illegality in the contract itself, 601. 
that work was done by a surgeon without having been examined 
and approved, 601. 
that work was done by a conveyancer without a certificate, 601. 
that work was done by a broker without a licence, 601. 
other pleas that the plaintiff was not legally qualified to contract, 
601. 
that contracts were made for illegal purposes, 602. 
that goods were sold for illegal purposes, 602. 
that premises were let for illegal purposes, 602. 
to un action on a bond, that the condition was illegal as con- 
stituting a combination by mill-owners not to employ work- 
men except on certain terms, 602. 
of the Truck Act, 602. 
that the alleged contract was made in consideration of compro- 
mising a prosecution for an offence, 602. 
that a bond was given to induce an officer in the East India 
Company’s service to resign his commission, 603. 
of illegality under the bankrupt laws, 517. 
of illegality in actions on bills and notes, 530. 
of illegality on other grounds, 603. 
Illegality ; in promise ; in consideration; must be pleaded ; 
particularity required in plea, 599. 
Pleading to account stated respecting illegal debt, 599. 
Money paid in discharge of security given for gaming con- 
sideration, 161. 
Money received by teeper of betting-house, as deposit on bet, 162. 
Money lent for illegal purpose, 599. 
Money paid under illegal contract or for illegal purpose, 51, 599. 
Where parties in pari delicto, 51. 
Money deposited with stakeholder to abide wager, 51, 589. 
Effect of illegality in inception of bill or note on proof of value, 
§29. 


Iilicit cohabitation ; maintenance of illegitimate child, 599. 
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ILLEGALITY—continued. 
Deeds providing for separation of husband and wife, 600. 
ImPounpina. 
Impounding goods distrained, 319. 
Effect of tender before and after impounding, 319. 
Pound breach, 824. 
See Distress ;x Pounp. 
IMPRISONMENT. 
Counts for false imprisonment, 412. 
Pleas justifying imprisonment, 795. See Trespass TO PERSON ; 
PROCESS. 
Plea of duress by imprisonment, 566. Sce Duress. 
Income Tax. 
Plea of deduction of income tax to action for rent, 632, 781. 
IncorPpoREaL HEREDITAMENT. 
Lease af, must be by deed, 199. 
Action to recover for use of, 199. 
INDEBITATUS CoUNTS. 
The common indebitatus count for goods sold and delivered, 38. 
for goods bargained and sold, 39. 
for work done, 40. 
for money lent, 41. 
for money paid, 42. 
for money received, 44. 
for interest, 51. 
upon accounts stated, 52. 
stating several considerations, 54. 
Particulars of demand under indebitatus counts, 55. 
Indebitatus counts; money counts; common counts; quantum 
meruit counts, 35. 
Distinction between the action of debt and of indebitatus assump- 
sit; removed by the C. L. P. Act, 35. 
Indebitatus count applicable to simple contract debts, but not to 
specialty debts, 36, 462. 
Applicable for the recovery of liquidated debt, 36. 
Not for unliquidated demand, 36. 
For debt upon erecuted consideration, 36. 
For debt upon a contract performed ; after a contract rescinded, 
37. 
Not while contract remains open and unperformed, 37. 
For debt payable by instalments, 37. 
The eight common indebitatus counts, 38. 
Form of indebitatus count ; statement of money payable; of re- 
quest, 37. 
Indebitatus count with several considerations ; several indebitatus 
counts how distinguished, 54. 
Effect of plea of never indebted, 461. 
INDEMNITY. 
Count by the acceptor of an accommodation bill on the contract to 
indemnify him, 375. 
by the drawer of an accommodation bill, 176. 
on an indemnity against debts, 176. 
on an indemnity against liabilities incurred as trustee, 176. 
on an indemnity against the consequences of becoming bail, 
176. 
on ss indemnity against taking up a bill and suing upon it, 
176. 
on an indemnity against prosecuting an action of replevin, 


* 
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INDEMNITY—continued. 


on an indemnity against costs, 177. 

on an indemnity against defending an action, 177,, 

by a broker against a landlord upon an indemnity against the 
illegality of a distress, 177. 

by an auctioneer on the implied indemnity against defect of 
title to goods sold, 178. ; 

by a broker against his employer upon an indemnity against 
the liability of the broker for the price of stock, etc., pur- 
chased on the stock exchange, 178. 

by vendor against purchaser of shares in a mine upon an im- 
plied indemnity against future calls, 179. 

by an under-tenant against his immediate landlord for not in- 
demnifying him against the non-payment of rent and a dis- 
tress by the superior landlord, 179. | 

on indemnitics against the non-payment of rent, 189. 

on an indemnity against covenants in a lease, 180. 

on indemnities against incumbrances in contracts of sale, 
mortgages, etc, 180. 


Plea of the general issue, 603. 


denying that the plaintiff was damnified, 603. 
of non damnificatus to an indemnity bond, setting out the con- 


dition, 604. 


that the plaintiff was damnified by his own default, 604. 
that the defendant did indemnify the plaintiff 604. . 


Actions upon indemnities ; for money paid under indemnity ; 
when special count necessary, 175. 

Implied pone to drawer or acceptor of accommodation 
bell, 175. 

Indemnity against bringing or defending action; damages 
recoverable, 177. 

Indemnity to broker employed to distrain, 177. 

Indemnity between transferor and transferee of shares, 
179. 

Effect of general issue, 603. 

Notice of dumnification not a condition precedent, 603. 

Effect of notice of claim, 603. 

When set-off may be pleaded, 603, 679. 


INDENTURE. See DEED. 
INDORSEMENT. See BILLS oF EXCHANGE. 
INDUCEMENT. 


Part of declaration so called, 7. 

In actions for wrongs, 8. 

In actions on contracts, 8. 

When immaterial, 8. 

When admitted, 8. 

Not put in issue by non assumpsit, 466 ; or dy not guilly, 698. 
When traversable, 8, 436. 


INDUSTRIAL SoOciET1rEs, 30, 159. See FRIENDLY SOCIFTIES. 


INFANT. 


Commencement and conclusion of declaration by and against an in- 
fant, 23, 24. 

Commencement of plea by an infant defendant who defends by guar- 
dian, 449. 

Plea of the infancy of the defendant at the time of the alleged con- 


tract, 605. 


in an action for calls on shares, that defendant was an infant. 


at the time of acquiring the shares, and repudiated the shares 
after coming of age, 605. 
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InFant— continued. 
Replication that ane defendant ratified the promise after he became of 
. age, 606. 
that the debt was incurred for necessaries, 606. 
Infant must sue by prochein ami or guardian, and defend by guar- 
dian, 6 
Cannot appoint attorney, 6. 
Infant executor, 6. 
Administrator during minority, 20. 
Defence of infancy in actions on contracts ; must be pleaded ; no 
defence in actions for wrongs independent of contract, 604. 
Infant fraudulently representiny himself of full age for the pur- 
pose of contracting, not liable at law ; equitable replication held 
bad, 567, 604. 
Liability of infant for necessaries, 606; on account stated ; for 
money lent, 606. 
Repudiation of contract after full age, when necessary, 605. 
Ratification must be in writing; signed by the party himself, 
605. 
Infancy of co-contractor, 477. 
INFERIOR CoURT. 
Declaration in an action removed by certiorari, 33, 34. 
Prohibition of proceedings in inferior court, 629. 
Jurisdiction of inferior Court must be alleged and proved, 9, 629. 
Pleading proceedings of inferior Court, 629. 
And see County Court. 
INFORMER. 
Commencement and conclusion of declaration by an informer in s 
gui tam action, 33. 
See Pena, Sratures. 
INITIALS. 
Party designated by initials of name, 4, 95. 
INJUNCTION. 
Claim of a writ of injunction in an ordinary case, 341. 
in an action for the infringement of a 
patent or of a copyright, 343. 
to restrain the continuance of a nuisance, 
343. 
to restrain the obstruction of lights, 343. 
Injunction under the C. L. P. Act, 1854, 341. 
Indorsement of claim on writ of summons, 341. 
Writ to command payment of costs, 342. 
Writ of injunction against corporation, how enforced, 342. 
Claim of injunction cannot be pleaded to; when it may be met by 
demurrer, 342. 
Plaintiff cannot claim liquidated damages and injunction, 342. 
Injunction to restrain using the plaintiff's goods, 342. 
Principle of Court of Chancery in granting injunctions ; where 
damages an adequate remedy ; where act is temporary and oc- 
casional ; where act completed, 342. 
Jurisdiction of Court of Chancery to award damages, 342. 
Injunction under the Patent Law Amendment Act, 348, 385. 
Injunction th retrain a nuisance, 378. 
To restrain the use of trade marks, 408. 
Injunction in equity, when ground for equitable pleading, 568. 
Effect of injunction in staying proceedings at law, 572. 
INNKEEPER. 
Count against an innkeeper for refusing to lodge the plaintiff, 343. 
against an innkeeper for the loss of goods, 344. 
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INNKEEPER—continued. 
against the executor of a deceased innkeeper for the loss of goods, 
345. 
Plea.of the general issue, 737. ; 
that defendant was not an innkeeper, 738. 
that plaintiff did not bring the goods into the inn, 738. 
that plaintiff refused to accept the accommodation offered, 738. 
of lien by innkeeper on plaintiff’s goods, 738. 
Innkeeper bound to receive guest, 343. 
Not an insurer of goods; liability for negligence ; contribu- 
tory negligence of guest, 344. 
Liability of lodging-house keeper, 344. 
Statute regulating liability of innkeeper, 344. 
Effect of plea of the general issue, 737. 
oss of goods is prima facie evidence of negligence, 738. 
Limitation of liability under the Innkeepers Act, 738. 
Lien of innkeeper, 742. 
INNUENDO, 305, 725. See DEFAMATION. 
INSANITY. 
Plea that the defendant was insane at the time of contracting, 606. 
Replication that the debt was for necessaries, 607. 
to a plea of the Statute of Limitations, that the plaintiff 
was insane at the time of the accruing of the cause of 
action, 607. 
Plea justifying imprisonment of a dangerous lunatic, 797. 
Idiot, lunatic ; mode of suing and being sued, 6. 
When a defence to an action on a contract, 606. 
The defence must be pleaded, 606. 
Insanity prevents the Statute of Limitation beginning to run, 641. 
Confinement of lunatic ; when justifiable, 797. 
INSOLVENOY. 
Commencement and conclusion of declaration by the assignees of an 
insolvent debtor, 25. 
by the trustee of a petitioning debtor under 7 & 8 Vict. c. 
, 26. - 
by the official assignee of an insolvent debtor under the arrange- 
ment clauses of the Bankrupt L. C. Act, 26. 
Indebitatus counts by the assignees of an insolvent, 81. See AssiGNrEEs. 
Counts by assignees of an insolvent for the conversion of goods, 295. 
See CONVERSION. 
Plea of the defendant’s discharge under tho Insolvent Act, 607. 
of the defendant’s discharge by an order in the county court, 608. 
of the insolvency of the plaintiff, 608. 
ie page that the plaintiff had previously assigned the 
ebt, 609. 
of the defendant's petition and final order for protection, 609. 
of the plaintiff’s petition and the vesting of his estate in his 
assignees, 610. 
Jurisdiction in insolvency abolished, 607. 
Insolvency ; statutory plea of discharge ; replication, 607. 
" Defence must be pleaded, 607. 
New contract or security for payment of the debt discharged, 
607. 
Debts accrued after vesting order ; interference of assignee, 
608. 
Final order under Protection Acts; how pleaded, 609. 
INSTALMENTS. 
Debt payable by, 37 ; account stated respecting, 54. 
Notes payable by instalments, 110. See PromissoRy Norss. 
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INSURANCE—MARINE POLICIES. 
Count on a policy on a ship for a total loss, 181. 
free from capture, 183. 
against damage payable for collisions, 183. 
against seizure and detention, 183. 
upon freight alleging abandonment, 183. 
upon cargo for a total loss, 183. 
upon cargo and freight, 184. 
upon freight paid in advance, 184. 
upon deck goods against loss by jettison, 184. 
upon goods for a general average loss, 184. 
on a ship for a general average loss, 185. 
upon the cargo of a ship for particular average, 185. 
claiming under the suing and labouring clause, 186. 
upon profits on goods, 186. 
upon a lien upon cargo, 186. 
upon passage money, 186. 
upon a bottomry bond, 186. 
upon a share in the Atlantic Telegraph Co., 186. 
charging the insurance on the capital stock of the 
company only, 186. 
against a member of a mutual insurance associa- 
tion, 187. 
upon a time policy, 187. 
by shipowner against owner of goods for general average 
loss, 187. 
by owner of goods against shipowner for general average 
loss, 187. 
by owner of goods lost against owner of goods saved for 
general uverage, 187. 
by the underwriter to recover back the insurance money paid 
on a supposed loss, 187. 
by and against insurance broker, 120, 192. 
Plea of the general issue, 611. 
traversing the plaintiff’s interest, 611. 
that name of underwriter was not specified in the policy, 612. 
to policy not according to statute, that the ship was a British ship, 
612. 
traversing the loss, 612. 
that the loss was an average loss within the exception in the policy, 
612. 
to policy on goods free from average, that a part was not lost, 613. 
that loss was not from perils insured against, 613. 
that the ship was not seaworthy, 613. 
that the plaintiff knowingly sent the ship to sea in an unsea- 
worthy condition, 614. 
that the ship did not sail on the day warranted, 614. 
that the ship deviated from the voyage insured, 614. 
that the policy was obtained by fraud, 614. 
of misrepresentation of a material fact, 614. 
of concealment of a material fact, 615. 
that the policy was cancelled on a return of premium for unex- 
pired time, 615. 
that the plaintiff had been indemnified by payment under another 
policy, 615. 
of set-off in account with the plaintiff’s broker, by usage of 
Lloyd’s, 615. 
that the voyage was illegal, 615. 
Actions on marine policies ; may be brought in name of the 
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INSURANCE—MARINE PoLicrEs—continued. 

agent or principal, 181. 

Statutes regulating marine policies, 181. 

Wagering policies prohibited, 181. 

Stamp laws relating to marme policies, 181. 

Declarations on marine policies ; mode of averring the in- 
terest in, 181. 

Setting out the policy, memoranda, etc., verbatim, 182. 

Claim for return of premium as money received, 182. 

Total and partial loss ; constructive loss, 182. 

Interest may be given as damages, 182. 

Form of declaration against the London Assurance and 
Royal Exchange Assurance Companies, 182. 

London Assurance and Royal Exchange Assurance may 
plead in a general form, 611. 

Damages payable for collisions, when recoverable under 
policy, 183. 

Assignee of policy may sue in his own name under Policies 
of Marine Assurance Act, 1868, 610. 

Assignment, how to be made, 610. 

Effect of the general issue; what matters must be pleaded, 
611. 


Denial of the interest, 611. 
Wagering policies, 611. 
Assignment of interest before loss, 612. 
Traverse of the loss ; issue distributable ; admission of by 
not traversing, 612. 
Warranty of seaworthiness, 613. 
Misrepresentation and concealment of fact material to the 
risk, 614. 
INSURANCE—LIFE POLICIES. 
Count on a policy on the life of a third person, 187. 
on a policy made by a person on his own life, 189. 
by the assignees of a deveased bankrupt on a policy made on his 
own life, 190. : 
on a covenant not to do anything to avoid a policy, 190. 
on a covenant to keep up a policy as security for a debt, 190. 
Plea of the general issue, 616. 
traversing the plaintiff’s interest in the life insured, 616. 
that the name of the person interested was not inserted in the 
policy, 616. 
of non-payment of subsequent premiums, 616. 
that the premium was paid during the days of grace, and was 
received by the defendants in ignorance that the life had pre- 
viously died, 616. 
that the policy was obtained by fraud, 616. 
that the policy was obtained by the fraudulent concealment of a 
material fact, 617. 
that the declaration agreed upon as the basis of the insurance was 
untrue, 617. 

Replication on equitable grounds that the company by a 
prospectus undertook that their policies should be indis- 
putable except for fraud, 618. 

that the person whose life was insured departed beyond Europe, 
contrary to a condition of the policy, 618. 

that the person whose life was insured died by his own hand 
whereby the policy became void, 618. 

Replication that the policy had been assigned, and remained 
in force in favour of the assignee, 618. 

2s 
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INSURANOE—LIFE POLICIES— continued. 
Statutes regulating policies of insurance on lives, 187. 
; Life policies without interest void, 187. 
Naines of person interested must be inserted in policy, 188. 
Value of interest in the life only recoverable, 188. 
What is sufficient interest in the life to support an insurance, 188. 
Stamp duties on life pulicies, 188. 
Effect of the general issue; what matters must be pleaded, 616. 
Policies of Assurance Act, 1867, enables assignees of life policies 
to sue in their own names ; admits defence on equitable grounds, 
616. 
Error or concealment in declaration respecting risk does not avoid 
the policy unless fraudulent or unless warranted, 617. 
Proviso that policy shall be conditional upon the truth of the 
declaration, 617. 
False and fraudulent statement of referees, 617. 
Proviso that policy shall be void on death by suicide, except in 
hands of an assignee, 618. 
INSURANCE—FIRE PoLIcres. 
Count on a policy aguinst fire, 191. 
on policy against fire on goods held in trust by bailecs, ware- 
housemen, carriers, etc., 192. 
on policy giving the insurers an option to reinstate, 192. 
for breach of covenant to insure against fire, 192. 
Plea of the general issue, 618. 
traversing that the premises were burnt, 619. 
traversing the plaintiff’s interest in the premises, 619. 
that the plaintiff did not give notice of the loss, 619. 
that. the plaintiff did not give an account of his loss, 619. 
that the plaintiff did not produce proofs of his loss, 619. 
that the plaintiff delivered a fraudulent account of the loss, 619. 
that the policy was obtained by fraud, 620. 
that a material circumstance was not communicated to the in- 
surers, 620. 
that the premises did not agree with the description warranted, 
620. 
of alteration of the risk after insuring, 620. 
Declarations on fire policies ; must state or refer to the regu- 
lations indorsed on the policy, 191. 
Effect of plea of general rssue, 618. 
Loss by accident analogous to fire, 619. 
Misrepresentation or concealment of material fact avoids the 
policy, 620. 
Conditions as to alteration of the risk, 620. 
INSURANCE—AGAINST ACCIDENTS. 
Counts on policies of insurance against accidents to persons, 192. 
on a policy of insurance on plate glass, 192. 
on a policy of insurance on the Atlantic Telegraph Cable, 192. 
on a policy against bad debts, etc., 168, 192. 
Meaning of “ accident ;” railway accident, 192. 
InsuRaNcE BROKER. 
Indebitatus count for brokerage and for premiums for underwriting, 
192. - 
Count against an insurance broker for not effecting an insurance pur- 
suant to order, 120. 
for not giving notice to the shipowner of his omission to effect 
insurance, 120. 
for negligence in collecting losses from the underwriters, 120. 
When broker may recover premiums as money paid, 192. 
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INTEREST. 
The common indebitatus count for interest, 51. 
Count on a covenant in a mortgage deed to pay interest, 227. 
Interest ; when a debt ; when damages; at common*law ; under 
the statute, 51, 52. 
On mercantile securities ; by usage; on contracts to give or pay 
bills or notes; on foreign bills, 52, 104. 
Compound interest, 52. 
Usury laws repealed, 52. 
Interest under the statute 3 & 4 Will. IV. c. 42, 52. 
Interest may be given as damages in actions of trover or trespass 
de bonis asportatis, 52. 
In actions on policies of insurance, 52, 182. 
In actions by a company for calls, 140. 
How claimed in the declaration, 12, 52. 
INTOXICATION, 565. See DRUNKENNESS. 
I. 0. U. 
May be evidence of an account stated, 53. 
Not of money lent, 41. 
IRRIGATION. 
Count for disturbing a right to use water for irrigation, 428. 
Plea traversing the right, 808. 
of right to use water for agricultural purposes, 809. 
IsSUABLE PLEA. 
Undertaking to plead issuably, 434, 
What are issuable pleas, 440. 
Consequence of pleading non-issuable plea, 441. 
Plea in abatement not an issuable plea, 468. 
IssvE. 
Replications taking and joining issue, 458. 
Rejoinder taking or joining issue, 458. 
Form of an issue in general, 459. : 
Where there are issues in law and in fact, 459. 
Replication joining issue; effect of, 454. 
Joinder of issue added by plaintiff, 458. 


JOINDER IN DEMURRER, 824. 
JUINDER OF CouUnNTS. 
Several counts respecting the same matter, when allowed, 10. 
Several causes of action may be joined in same suit, 11. 
Several counts must be between the same parties and in the same 
rights, 11. 
In action by husband and wife for injury to wife, husband may 
add claims in his own right, 11. 
Consequences of misjoinder of counts, 11. 
Rejoinder taking or joining issue, 458. 
J OINDER OF Issuz, 453, 458. See Issuz. 
JOINDER OF PARTIES. 
Who may be joined as plaintiffs, 5. 
Who to be joined as defendants, 5, 468. 
Where one of several defendants suffers judgment by default, 
61. 


Joinder of executors as plaintiffs, 17; as defendants, 18. 

Joinder of assignees as plaintiffs, 492. 

Pleading jointly or severally, 449. 

And sée Parties, MisJoINDER, ABATEMENT. 
JOINT AND SEVERAL. 

Joint and several contracts, 471. 

Joint and several rights and liabilities arising out of tort, 708. 
2s 2 
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JorntT Stock Company. See Company. 
JUDGE. 
Liability of a judge for judicial acts, 345. 
For acts not within jurisdiction, 345. 
For acts of officers of the court, 345. 
For defamatory words, 303. 
Plea of not guilty puts in issue the absence of jurisdiction, 345. 
And see JUSTICE OF THE PEACE. 
JUDGE'S ORDER. 
Count on an award under a reference by a judge’s order, 72. 
Plea of a reference by judge’s order and award, 490, 
Action will not lie upon judge’s order, 194. 
JUDGMENT. 
For default of appearance, 1; of non pros., 1, 5. 
Judgment by default against one of two defendants ; proceedings 
against the other, 16. 
Judgment by default for want of plea, 434. 
For pleading non-issuable plea, 441. 
For pleading several pleas without leave, 442. 
For pleading pleas not agreeing with abstract, 445. 
For pleading judgment recovered without marginal note of the 
roll, 625. 
For pleading a demurrer without marginal note, 822. 
For pleading a frivolous demurrer, 822. 
JUDGMENT, ACTION ON. 
Count on a judgment of one of the superior courts, 193. 
on a judgment of a French court, 194. 
on judgments of foreign courts, 195. 
on 8 Scotch decreet, 195. 
on a judgment of the Court of Queen’s Bench in Ireland, 196. 
on a colonial judgment, 196. 
on # decree of a colonial Court of Equity, 196. 
againet a shareholder in a colonial company upon a judgment 
obtained against the company, 196. 
on an order of the Judicial Committee of the Privy Council for 
the payment of the costs of an appeal, 196. 
Piea of nul tiel record, 621. 
Replication to the plea of nul tiel record where the record is of the 
same court, 621. 
Same where the record is of another court, 622. 
Plea that the plaintiff took the defendant in execution under the judg- 
ment, 622. 
Plea by a garnishee that the plaintiff took the judgment debt or in exe- 
cution, 623. 
Replication to a plea of execution by ca. sa. that the writ was set aside 
for irregularity and the defendant discharged, 623. 
to a like plea that the defendant obtained his discharge by 
fraud, 623. 
Plea of discharge of the original debt by bankruptcy, 623. 
Pleas to actions on foreign judgments, 623. 
Plea of a set-off upon a judgment, 684. 
Action on judgment ; venue local; where to be laid, 193. 
On a writ of-revivor or sci. fa., venue may be laid in any county, 
193. 
Costs not recoverable without order, 193. 
On what judgments actions will lie; judgment of inferior court ; 
of county court ; decree of Court of Equity ; colonial decree ; 
rule of court ; judge’s order, 193, 194. 
Effect of foreign judgment as ground of action, 194. 
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JUDGMENT, ACTION ON—continued. 

How far foreign judgment conclusive and on what grounds it 
may be impeached, 194, 195. @ 

Appeal tn foreign court, 195. 

Declaration need not aver jurisdiction, 195. 

Proof of foreign judgments, 195. 

Plea of nul tiel record, 621. 

Replication to plea of nul tiel record ; trial by record ; notice to 
produce the record, 622. 

Amendment of declaration by inserting true date or amount of 
judgment, 622. 

What may be pleaded to action on judgment ; matters of defence 
to original action cannot be pleaded, 621. 

Matter for injunction may be pleaded as equitable defence, 621. 

Matter for writ of error ; pendency of proceedings in errgy, 621. 

Payment may be pleaded, 621. 

Release may be pleaded, 621. 

Limitation of action on judgment, 621. 

Revival of judgment, 621. 

Liffect of taking defendant in execution, 622. 

Effect of discharging defendant from execution, 622. 

General issue to count on foreign judgment is never indebted, 623. 

What matters may be pleaded to actions on foreign judgments, 
623. 

Irish and Scotch judgments, 623. 

Provisions of the Judgments Extension Act 1868 as to registering 
Irish and Scotch judgments in the Court of Common Pleas, 624. 

JUDGMENT RECOVERED. 

Plea of judgment recovered, 624. 
of judgment. recovered against a joint contractor, 625. 
of judgment recovered in the county court, 626. 
of judgment revovered in a consular court abroad and payment, 

626. 
of assignment abroad and judgment recovered by the assignee, 626. 
in estoppel of judgment recovered against the plaintiff, 575, 627. 
that a plea of set-off in respect of the same debt was decided in a 
former action against the now plaintiff, 627. 
of a judgment against the plaintiff in a former action against a 
joint debtor, 627. 
of a foreign judgment recovered against the plaintiff, 627. 
of a judgment. recovered against a co-trespasser for the same tres- 
passes, 739. 
of judgment recovered in actions for the conversion of goods, 718, 
739. 
to action for negligent navigation, judgment in the Admiralty 
Court, 738, 739. 
Replication of nul tiel record to a plea of judgment recovered in the 
same court, 628. 
Same to a plea of judgment recovered in another court, 628. 
Replication to plea of judgment recovered in an inferior court, that the 
court had no jurisdiction, 628. 
New assignment to a plea of judgment recovered, 628. 
Pleas of justification under judgment and execution, 770. See PRocEss. 
Judgment recovered by plaintiff merges the cause of action, 624. 
Judgment recovered against plaintiff operates in estoppel as to 
matters decided, 625. 

What claims covered by judgment in former action, 625. 

Plea of judgment recovered; marginal note; date; number of 
roll, 625. 
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JUDGMENT RECOVERED—continued. 
Marginal note of judgment in the county court, 626. 
Effect of judgment recovered in the county court, 626. 
Effect of a decree in equity, 625. 
Judgment recovered against one of joint debtors does not bar action 
against joint debtor beyond seas, 625. 
Plea of judgment recovered against plaintiff, 575, 627. 
Pendency of proceedings in error, 627. 
Effect of judgment recovered in a foreign court, against plaintiff, 
against defendant, 627, 739. 
Trish and Scotch judgments, 624, 627. 
Judgment recovered against a joint wrongdoer, 739. 
Replication of nul tiel record, 628. 
New assignment when necessary, 628. 
JURISDICTION. 
ea to the jurisdiction that defendant. is a sovereign prince, 629. 
that defendant 1s an ambassador, 629. 
of the privilege of a tinner within the Stannaries, 629. 
of conusance of cuuse by Vice-Chancellor of University, 629. 
of the privilege of an attorney, 630. 
Pleas to the jurisdiction, 435, 628. 
Must be pleaded in person, 629. 
Time for pleading, 629. 
Affidavit of truth, 629. 
Prohibition of suits not within jurisdiction, 629. 
Objection to the jurisdiction in Mayor’s Court must be pleaded, 
329. 
Objection to jurisdiction in county court, 629. 
In the superior courts, 629. 
Jurisdiction of Stannaries Courts, 629. 
Jus TERTII. 
When may be set up in answer to possession, 292, 417, 717, 
801. 


# 


JUSTICE. 
Count against justice for imprisonment, 345. 
for malicious prosecution, 346. 

Actions ayainst justices for acts within their jurisdiction must 
charge that the act was done maliciously and without rea- 
sonable cause, 315, 346. 

Action for acts without or in excess of jurisdiction, 346. 

Justice signing warrant must be joined with constable in 
action for act done under it, 390. 

Venue ; general issue by statute ; limitation of action; tender 
of amends ; payment into court ; notice of action, 347. 


Lapina@, Bin or. 
Count on a bill of lading for not delivering, 132. 
by an indorsee of a bill of lading for not delivering, 132. 
against the indorsee of a bill of lading, 133. 
Effect of tndorsement of bill of lading, 129, 180. 
When evidence of shipment of goods, 129. 
Liability to pay freight or demurrage by acceptance of goods 
under, 130. 
LAND, Save oF, 246. See SaLE oF Lanp. 
Lanp Tax. 
Action to recover land tax redeemed, 196. 
Plea of deduction of land tax from rent, 632, 781. 
Lanp, Trespass To, 415. See Trespass to LAnp. 
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LANDLORD AND TENANT. 
Indebitatus Counts. 

For the use of a house and land, 196. - 

For the use of lodgings, 197. 

For board and lodging, 197. 

For the use of a fishery, 198. 

For the use of minerals, 198. 

For the use of pasture, 198. 

For the use of a watercourse, 198. 

Against corporations, etc., for use and occupation, 198. 

By churchwardens and overseers for the use and occupation of parish 
property, 198. 

By an executor or administrator for use and occupation before and 
after the death, 198. : 

Against an executor or administrator for use and occupation by the 
deceased, 198. 

Special Counts. 

Upon a lease for rent, 199. 

For rent upon a tenancy in fee subject to a rentcharge, 199. 

Upon a covenant for rent, 199. 

By landlord against tenant for not keeping the premises in tenantable 
repair, 200. 

For not using the premises in a tenant-like manner, 200. 

For not delivering up the premises in good repair, 200. 

By lessor against lessee upon a covenant to repair, 201. 

By lessor against lessee upon a covenant to repair subject to certain 
exceptions, 201. 

By lessor against lessee upon a covenant to repair, showing the cove- 
naut and breach fully set out, 202. 

Against lessor on covenant to repair, 203. 

By lessee against underlessee upon covenant to repair, 203. 

On covenants to repair, landlord finding materials, 203. 

By lessor against lessee upon a covenant to insure from loss by fire, 203. 

By landlord against tenant. for not cultivating a farm according to the 
custom of the country, stating the breach generally, 204. 

By landlord against tenant for not farming according to the custom of 
the country, stating particular breaches, 204. 

For not farming according to the express terms of the demise, 204. 

On covenants to pay increased rent for pasture-land ploughed up, etc., 
204. 

On covenant not to lop trees under a penalty, 205. 

On covenant not to remove manure, hay, straw, ete., 205. 

On covenant to pay all rates, taxes, etc., in respect of the premises, 205. 

By outgoing tenant against landlord for crops and tillages, 149, 150. 

By landlord against incoming tenant for crops, etc., 150. 

By lessee against lessor for breach of covenant for title, 205. 

By lessee against lessor for breach of a covenant for quiet enjoyment, 
205. 

For the breach of a promise of quiet enjoyment contained in a con- 
tract not under seal, 206. 

Against a lessor on an agreement not under seal for not giving poa- 
session, 206. 

By underlessee against lessor for indemnity against distress by 
superior landlord, 179. 

By landlord against tenant for not giving up possession at the expira- 
tion of the term, 206. 

By assignee of lessor against lessee, 207. 

By assignee of lessor, stating various titles, against lessee, 208. 
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LANDLORD AND TENANT—continued. 
Special Counts—continued. 
By executor or administrator of lessor possessed of a term against 
lessee, 209. 
By the heir of the lessor against the lessee, 209. 
By the devisee of the lessor against the lessee, 210. 
By the legatee of the lessor against the lessee, 210. 
By a remainderman upon a lease made by a tenant for life under a 
power of leasing in a will, 210. 
By lessor against assignee of lessee upon a covenant in the lease, 
211. 
By lessor against executor or administrator of lessee, 212. 
By lessee against assignee of lessor, 213. 
By assignee, executor, legatee, etc., of lessee against lessor, 213. 
By assignee of lessor against assignee of lessee, 213. 
By assignee of lessee against assignee of lessor, 214. 
By assignee of lessor, a termor, against assignee of lessee, showing 
several mesne assignments, 214. 
For double value for holding over after demand of possession, 215. 
For double rent for holding over after giving notice to quit, 216. 
And see Crops; INDEMNITIES ; WASTE. 
Pleas. 
The general issue, 630. 
Traverse of the demise, not being by deed, 630. 
That the lessor did not execute the lease, 631. 
Traverse of the tenancy, not being under a demise by deed, 631. 
Traverse that the rent became due, 632. 
Payment of the rent when due, 632. 
That the rent was satisfied by distress, 632. 
To part of the rent claimed, a deduction by the defendant for property- 
tux, etc., paid in respect of the premises, 632. 
That the defendant kept the premises in tenantable repair, 633. 
That the defendant used the premises in a tenant-like manner, 633. 
Traverse of the want of repuir, 633. 
That defendant was ready and willing to repair, but a reasonable time 
had not clapsed, 633. 
That the defendant did cultivate according to the custom, 633. 
Traverse of the alleged custom of the country, 633. 
Traverse of the breach of the covenant for title in a lease, 633. 
Traverse of the breach of the covenant for quiet possession, 634. 
Traverse of the title of the person evicting the plaintiff, 634. 
Surrender of the term, 634. 
Surrender by operation of law, 634. 
Of surrender by acceptance of new lease, 634. 
That the defendant gave up possession in consideration of being dis- 
charged from the rent, 634. 
That the tenancy was determined by a notice to quit, 635. 
Replication that defendant afterwards waived the notice, 635. 
Eviction, 635. 
Eviction from part of the demised premises, 635. 
That defendant could not enter into part of premises because occupied 
by another, 635. 
Eviction by ejectrhent at the suit of a third party, 635. 
Re-entry by the plaintiff for a forfeiture, 635. 
Revovery of possession by superior landlord upon a forfeiture, 636. 
Assignment of the reversion by the plaintiff, 636. 
That the premises were uninhabitable through default of the plaintiff, 
636. 
To an action by an assignee traversing the assignment, 636. 
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LANDLORD AND TENANT—continued. 
Pleas—continued. 
By an assignee traversing the assignment, 636. e 
That defendants are assignees of bankrupt lessee and never elected to 
take the lease, 636. 
That defendant became assignce as executor only, and never entered, 
636. 
To an action by the assignee of the reversion traversing that the lessor 
was entitled to the reversion, 636. 
That defendant paid the rent to the lessor before notice of assignment, 
637. 
‘By the leasee to an action for rent that he assigned the term and the 
landlord accepted the assignee as tenant, 637. 
By the assignec of a lease that he had assigned the term, 637. 
That the lessor assigned the reversion before breach, 638. 
To action by landlord for double value for holding over, 638. 
Of defendant’s release under a deed under the Bankruptcy Act, 
1861, 638. 
Of deed under the Bankruptcy Act, and that trustees elected to take 
the lease, 638. 
That defendant became bankrupt and offered to deliver up the lease, 
638. 
In actions for rent against executors and administrators, 583, 639. 
That premises were let for illegal purpose, 602. 
Action for use and occupation at common law; under the statute ; 
evidence in, 196, 197. 
By and against assignee of reversion or tenancy, 197. 
By and against ereculor, 198. 
Contract for board and lodging, 197. 
Action for rent under a demise ; demise how made, 199. 
Lease of incorporeal hereditaments, 199. 
Demise under cancelled deed, 199. 
Actions on covenants to pay rent ; after assignment, 199. 
Implied agreement to use premises in a tenant-like manner, 


Actions on covenants and agreements relating to repairs ; mea- 
sure of damages, 201. 

On covenants and agreements relating to farming ; custom of the 
country, 204. 

Covenants for title; and quiet enjoyment ; when implied ; mea- 
sure of damages, 205, 206. 

Warranty of premises being fit for habitation, 205. 

Rights and liabilities of assignees of lessor and lessee on covenants ; 
covenants running with the land, 207. 

Title when and how pleaded, 207, 208, 209. 

Reversion by estoppel, 207. 

Assignment of rent without reversion, 208. 

Merger of term in reversion in fee; rights and obligations as 
against tenants preserved, 208. 

Actions by executor of lessor for rent ; for breaches of covenant in 
lifetime of testator, 209. 

Action against assignee of lessee; executor of lessee ; mortgagee ; 
assignees of bankrupt lessee, 211. 

Venue in actions by and against assignees of lessor and lessee : 
when local ; when transitory, 211. 

Liability of executor of deceased tenant for rent ; and for breaches 
of covenant, 212. 

Action for double value, 215. 

283 
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LANDLORD aND TENANT—continued. 
Pleas—continued. 
Actjon for double rent, 216. 
Liability of landlord for nuisance on demised premises, 380. 
Effect of never indebted and non est factum, 680. 
What defences admissible under never indebted to count for use 
and occupation, 630. 
How far tenant may dispute title of landlord, 630. 
Effect of claim by mortgagee of landlord, 630. 
Defence that premises incapable of occupation, when available, 
631. 
Destruction of premises by fire, 631. 
Inability on covenants where lessor has not executed the lease, 
631. 
Counterpart of lease, proof of demise by, 631. 
Plea of riens in arrear, applicable in replevin, not to count in co- 
venant, 632. 
Payment of rent after the day appointed, 632. 
Plea that defendant was on the premises ready to pay the rent 
when tt was due, but plaintiff not there ready to receive it, 
632. 
Deduction of taxes, rates and charges from the rent, 632. 
Payment of rent to a mortgagee, 630, 632. 
Surrender, how made, when to be pleaded, 634. 
Surrender by operation of law, 634. 
Eviction, what amounts to, when to be pleaded, 635. 
Effect of eviction from part of the premises, 635. 
Assignment of term, how made, 636. 
Liability of lessee after assignment, 637. 
Liability of assignee of term, 637. 
Liability of lessor after assignment of reversion, 638. 
Lessee estopped from denying reversion in the lease, 636. 
Pleas to uction by landlord for double value, 638. 
Lanps CLavsEs CONSOLIDATION ACT. 
Counts for compensation under, 145. Sce Company. 
Lease. See LANDLORD AND TENANT; SALE OF LAND. 
LEAVE AND LICENCE. 
Plea of leave and licence, 740. 
Replication of a revocation of the leave, 741. 
Leave and licence cannot be pleaded to action on contract, 673, 674. 
In actions for tort, when proveable under the general issue and 
when to be pleaded, 740. 
Lncence to enter land ; when revocable, 740. 
Acquiescence in creating nuisance may be defence on equitable 
grounds, 740. 
Revocation of licence may be pleaded, 741. 
New assignment when necessary to plea of licence, 741. 
Abuse of authority yiven by law constitutes a trespass ab initio ; 
must be replied, 741. 
LEGACY. 
Not recoverable at law as a debt, 47. 
Unless admijfed by executor as received to the use of legatee, 47. 
Mode of pleading the title of the legatee of a term, 210. 
Lessor aND LrssEx. See LANDLORD AND TENANT. 
LETTERS PATENT. See PaTENT. 
Lisri. See DEFAMATION. 
LiBEkUM TENEMENTUM. 
Plea of, 802. See Trespass To Lanp. 
Licence, 740. See Leave anp LICENCE. 
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Lien. 
Plea of a lien by a workman for work done upon goods, 742. 
by a common carrier, 743. 
by various tradesmen and artificers, 744. ° 
by an attorney, 744. 
by bankers, 744. 
by insurance broker, 744. 
by factor, 744. 
by a pawnbroker for money advanced upon goods, 744. 
by unpaid vendor on stoppage in transitu, 745. 
by an agent entrusted with goods, under the Factors 
Act, 745. 
to a count for the detention of deeds that they were Peete as 
security for a debt, 745. 
Replication of. a tender of the debt, 746. 
Lien, when must be pleaded and when proveable under a traverse 
of property, 741. 
Lien for work done upon goods, 742. 
General lien when chargeable, 742. 
Right of sale, under lien or pledge, 743. 
Lien by pawnbrokers, 744. 
Lien under the Factors Acts, 745, 
LiFe Pouicres, 187. See INSURANCE. 
LIGHTERAGR. 
Indebitatus count by carrier for lighterage, 131. 
Liguts. 
Count for obstructing the plaintiff’s windows, 347. 
by a reversioncr for an obstruction to the light, 349. 
Claim of injunction to restrain obstruction of light, 341, 349. 
Plea of the general issue, 746. 
traversing the plaintiff’s possession of the house, 746. 
traversing the plaintiff’s right to the light, 746. 
in an action by a reversioner traversing r the plaintiff’s might to the 
light, 746. 
justifying the erection of-an obstruction under the powers of a 
railway Act, 747. 
on equituble grounds that the defendant erected the obstruction 
with the consent of the plaintiff, 747, 
justifying an entry on the plaintiff’s land to remove an obstruction 
to the defendant’s lights, 747. 
Right to light under Prescription Act, 347. 
Custom of London to obstruct lights abolished, 347. 
Right of altering, enlarging, and improving lights, 348. 
Abandoning right to lights, 348. 
Repeated actions for continued obstruction, 348. 
Injunction against obstruction, 348, 349. 
Effect of not guilty ; defences under the Prescription Act, 746. 
LIMITATION, STATUTES OF. 
Plea of the Statute of Limitations, 644, 748. 
Replication in an action on a specialty of an acknowledgment within 
twenty years, 644. 
that the deferdant was abroad when the cause of action 
accrued, 645. 
of the infancy of the plaintiff at the time of the accruing 
of the cause of action, 645. 
of the insanity of the plaintiff at the time of the accruing 
of the cause of action, 645. 
by an administrator to a plea of the Statute of Limita- 
tions that the intestate commenced an action within 
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LIMITATION, STATUTES OF —continued. 
six years which abated by his death, and that the 
plaintiff sued within a reasonable time after the death, 
© 645. 
to a plea of the Statute of Limitations by an adminis- 
trator that the plaintiff brought an action within six 
years against the deceased which abated by his death, 
and that the present action was commenced within a 
reasonable time after the grant of administration, 
616. 
of the Statute of Linnitations to a plea of set-off, 691. 
Plea of the Statute of Limitations to an action on a Scotch bond, 646. 
Plea of a foreign law of limitation extinguishing the debt, 646. 
Limitation of actions on contracts ; statutes relating to, 639. 
Actions on simple contracts, 639. 
Actions to recover money charged on land, 639. 
Arrears of rent or interest charged on land, 639. 
Actions on covenants, bonds, and other specially, 610. 
Bonds and covenants to secure rent or interest charged on land, 
640. 
Actions for debt on statute ; actions for calls, 640. 
Actions for penalties, 640. 
Actions for debts incurred by Guardians of Unions, 640. 
Statutes of Limitation must be specially pleaded, 639. 
Disabilities suspending the statute ; infancy ; coverture ; tnsanity ; 
plaintiff beyond seas ; defendant beyond seas, 641. 
Time when limitation begins to run, 641, 
Subsequent disability dues nut suspend the statute, 641. 
Fraudulent concealment of cause of action does not suspend the 
statute, 641. 
Date of cause of action, 6141; on single bond, on bond with con- 
dition, 641; on bill or note, GAl. 
Commencement of the action, 642. 
Renewals of writ of summons to prevent operation of the statule, 
642. 
Proof of writ, 642. 
Computation of period of limitation, 642. 
Plaintiff may bring new action afler judgment reversed or ar- 
rested, 642. 
Renewal of simple contract debts by promise to pay ; promise im- 
plied from acknowledgment, 642. 
Conditional renewal, 642. 
Renewal by part payment and payment of interest, 642. 
To whom acknowledyment must be made, 643. 
Renewal hy infant ; by married woman, 6438. 
Acknowledgment required to be in writing ; signed by party or 
by his agent, 643. 
Renewed promise operates as a new cause of action, 643. 
Renewal applies to debts only, 643. 
Mode of declaring upon a promise to renew a debt barred by the 
statute, 217. 
Where the promise is conditional, 217. 
Renewal of specialty debts, 643. 
Acknowledgment by writing signed by the debtor or his agent ; by 
part payment or satisfaction of principal or interest, 643. 
Acknowledgment need not be under seal, 644. 
Need not import promise, and need not be made to the creditor, 
64-4. 
Mode of pleading acknowledgment of specialty debt, 644. 
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LIMITATION, STATUTES OF —continued. 
Acknowledgment or payment by one of several joint debtors, does 
not revive the remedy against the others, 644. 
Statute runs against such of joint debtors as are aot beyond seas, 
but judgment against them no bar to subsequent actions against 
those beyond seas, 645. 
Limitation where action abates by death of party, 645. 
Where period expires after death of debtor but before action, 645. 
Form of plea of the statute, 644. 
In actions on simple contracts acknowledgment may be shown 
under replication taking issue, 644. 
In actions on specialties the renewal must be specially replied, 
644. 
Limitation of actions for wrongs; statutes relating to, 747. 
Disabilities suspending the statute, 748. 
Date of the cause uf action ; where unforeseen consequénces render 
an act injurious ; where the cause of action ts fraudulently con- 
cealed, 749. 
Statutes of limitation creating or extinguishing rights of property, 
750. 
LIQUIDATED DAMAGES. 
Count on a covenant in a deed of sale of a business to pay liquidated 
damages in the event of defendant carrying on the business, 217. 
on contracts not to carry on business or to pay liquidated da- 
mages, 218. 
on covenants in leases to pay a certain sum as increased rent 
for non-observance of the covenants, 218. 
on a contract that a ship should sail at a certain time under for- 
feiture of certain damages, 218. 
Plea of a set-off of liquidated damages under a covenant or agreement, 
685. 
of a set-off of liquidated damages for not completing a building 
contract by a certain day, 685. 
Distinction between liquidated damages and penalty ; con- 
struction of contracts as to, 217. 
Mode of suing upon contract with penalty, 217. 
Action for liquidated damages, 217. 
LIverY STaBrE KEL Pen. 
Indebitatus count for the keep of horses, 68. 
Count against a livery stable keeper for not taking care of a horse, 90. 
Has no lien for keep of horse, 742. 
Loan Society. See FRIENDtY Society. 
Locat ACTION, 2. 
LocaL AND PERsonaL ACTS. 
General issue by statute under, 706. 
Limitation of actions under, 748. 
Notice of action under, 759. 
Locat Boarp oF HEALru. 
Declaration by and against, 31. See Pustic HEALTH. 
Locat GOVERNMENT ACT. 
Actions for anything done under, 392. 
Lopaine. 
Indebitatus count for the use of lodgings, 197. 
for board and lodging, 197. 
Loss. 
Counts upon policies of insurance for loss of ship, etc., 181. 
Plea traversing the loss, 612. And see INSURANCE. 
Lost B11. 
Plea in action on a bill that the bill has been lost, 534. 
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Lost BiLti—continued. 
Defence of lost bill ; indemnity against lost bill under the C. L. P. 


Act, 1854, 534. And see BILLs OF EXCHANGE. 
Lost GRANT. ¢ 
Pleas of lost grant, 810, 812. See Grant. 
LOrTrery. 
Plea that money received was deposited as subscription to a lottery 
upon a race, 591. 
that money covenanted to be paid was for the purchase of land to 
be sold by lottery, 602. 
Lotteries prohibited, 591. 
Sales by lottery prohibited and lands or goods forfeited, 591. 
LUGGAGE. 
Counts for loss of passengers’ luggage, 135. See CaRRIER. 
Lunatic. 
Plea of insanity, 606. And see INSANITY. 
justifving the imprisonment of a lunatic, 797. 
May appear in person or by attorney, 6. 
Confinement of, under Act regulating care of lunatics, 797. 


MACHINE. 
Count for not delivering a machine by agreed time, 2-44. 


Damages for non-delivery, 244. 
MACHINERY. 


Count for negligence in not fencing machinery under the Factory Act, 
375. 
MaaistraTE, 345. See JUSTIce. 
MAINTENANCE. 


Counts for maintenance, 350. 
Pleas of illegality on the ground of maintenance, 646. 
Statute against champerty and maintenance, 550. 
Purchase by the attorney in a suit of the property fo be recovered, 
646. 
Contract to pay altorney a proportion of the property, 646. 
Attorney taking security upon the property, 646. 
Matictous PROSECUTION. 
Count for a malicious arrest on a capias obtained by the false and ma- 
licious pretence that there was a cause of action, 351. 
for a malicious arrest on a capias obtauied by the false and ma- 
licious pretence that the plaintiff was about to quit England, 
352. 
for malicious arrest on final process, 353. 
for maliciously issuing a writ of extent, 353. 
for maliciously issuing a writ of fi. fa., 354. 
for maliciously filing a petition for adjudication in bankruptcy, 
354. 
for a malicious prosecution on a charge of felony, 354. 
for malicious prosecution on criminal charges, 355. 
for malicious prosecution against magistrates, 345, 356. 
Plea of the general issue, 750. 
traversing the termination of the proceedings, 750. 
Action for malicious arrest and prosecution, 350. 
Termin&tion of the proceedings in plaintiff's favour, 350. 
A bsence of reasonable and probable cause, 350. 
Malice of the defendant, 351. 
Damage, 351. 
No jurisdiction in the county court, 351. 
Arrest on mesne process; under Absconding Debtors Act, 
351. 
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Maticious PRosErcuTion—continued. 


MANDAMUS. 


On final process, judgment must be set aside before action, 
353. 

Of person privileged from arrest, not ground %f action, 353. 

Arrest on ca. sa. indorsed for more than was due; special 
damage, 353. 

Summary remedy for malicious petition in bankruptcy, 354. 

Pros cution of criminal charge; remand, 355. 

Distinction between malicious prosecution and trespass, 411, 
750. 

Effect of plea of not guilty, 750. 

Termination of proceedings must be traversed, 750. 


Count for a mandamus against a joint-stock company to register the 


plaintiff as a shareholder, 356. 


against a railway company to assess compensation for land taken, 


357. 


against a local board of health to levy rate to pay debt, 357. 
Indorsement of writ claiming a mandamus, 357. 
Claim for a writ of mandamus following a count for the same cause of 
action, 358. 
Writ of mandamus under the C. L. P. Act, 1854; when it lies ; 


proceedings to oblain, 356. 


Will not lie for specific performance of contract, 356. 
No limitation of time for claim of mandamus, 357. 
Manor. See Coryuotp; Custom. 
Mareinan Nore. 
Of judgment recovered, 625. 
Of demurrer, 822. 
MARINE Pouicies, 181. Sce INSURANCE. 


MARKET. 


Indebitatus count for tolls in a market, 260. 
Count for disturbing the plaintiif’s market, 358. 


MARRIAGE, 


Count for breach of a promise to marry within a reasonable time, 219. 


for breach of a promise to marry on a particular day, 219. 
for a breach of a promise to marry where the defendant has 


married another person, 220. 


for breach of a promise to marry subject to the consent of an- 


other person, 220. 


on & promise to pay a sum of money in consideration of the 


plaintiff marrying a particular person, 220. 


Plea of the general issue, 647. 
that the time for the marriage had not elapsed, 6-47. 
that the plaintiff and defendant mutually rescinded the contract, 


648. 


that the plaintiff exonerated the defendant from his promise, 648. 
that after making the promise the defendant discovered that the 


plaintiff was not chaste, 648. 


that at the time of making the promise the defendant was married, 


as the plaintiff knew, 648. 


Mutual promises to marry, 219. 

Promise to pay a sum in consideration of marriage, 219. 

Promise to marry within a reasonable time, 219. 

Promise by person already married, 219. 

Breach of promise by marrying third party, 219. 

Executor or administrator cannot sue for breach of promise 
to deceased, 219. 

Measure of damages, 219. 
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MaRrRiaGE—continued. 
Parties are incompetent as witnesses, 219. 
Effect of the general issue, 647. 
'Vhat defences available, 647. 
Rescission of the promises, 648. 
And see HusBanD AND WIFE. 
MARRIED WOMAN. 
Cannot appoint attorney, must appear and plead in person, 6, 449, 
598. 
When to be joined in action, on contracts, 171; for wrongs, 338. 
Coverture pleaded in abatement, 473 ; in bar, 5Y8. 
Hffect of judicial separation or order for the protection of property, 
173 


And see ABATEMENT; HuvuspanD AND WIFE; MARRIAGE. 
MastTeR AND SERVANT. 
Indebitatus count by servant for wages, 220. 
Count by servant for refusing to receive him into service, 222. 
for not receiving into service with statement of damage, 222. 
for wrongful disinissal, 222. 
on contracts of yearly hiring in various services for wrongful 
dismissal, 223. 
on special contracts of service for wrongful dismissal, 223. 
by a domestic servant for wroneful dismissal, 224. 
by servant against administrator of master on a promise of the 
latter to pay the plaintiff'a sum of moncy for remaining in his 
service till his death, 224. 
by employer against servant for leaving the service, 224. 
by employer against servant for negligently doing work, 225. 
for enticing away the plaintiff’s servant, 339. 
for receiving and harbouring the plaintiff’s servant, 359. 
for procuring a singer engaged at a theatre to break her engage- 
ment, 359. 
for the loss of services by the seduction of servant, 359. 
for loss of service caused by assault on plaintiff's son and ser- 
vant, 360. 
for loss of service caused by servant being bitten by defendant’s 
dog, 360. 
for loss of service by removal of children from custody of parent, 
361. 
against the master for injuries by the negligent driving of ser- 
vant, 361. 
against hirer of carriage for negligence of driver, 362. 
against; owner of public conveyance for negligence of servant, 
362. 
against the master for an injury done by a servant in the course 
ot his employment, 362. 
by a servant against his master for employing him to work upon 
an unsafe scaffolding, 362. 
for providing unsafe and dangerous instruments and materials 
for the servant's use, 364. 
for not fencing machinery, 364, 375. 
Plea of the general issue, 648. 
Traverse of the digmissal, 649. 
Plea to a count for a wrongful dismissal, that the service was deter- 
mined by due notice, 649. 
Replication that the notice was waived, 649. 
justifying a dismissal on the ground of incompetency, 649. 
justifying a dismissal on the ground of misconduct, 650. 
Pleas of misconduct in various situations, 650. 
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Master AND SERVANT—continued. 
Plea that plaintiff was hired on the terms that he should forfeit his 
wages if he got drunk, which he did, 651. , 
that plaintiff did not perform the services during the period for 
which he claimed wages, 651. 
of not guilty, 750. 
denying the service, 751. 
that. the injury was done by a fellow-servant of the plaintiff, 751. 
Form of action for wages and for wrongful dismissal, 220. 
Contracts of service must be correctly described, 221. 
Contracts of service for indefinite time, 221. 
Contract with domestic servants, 221. 
Custom of trade as to determining service, 221. 
Contracts implied from continuing service, 221. 
Action for enticing away servant; receiving and harbouring 
servant, 359. 
For seduction of servant ; allegation and proof of service ; ser- 
vices of daughter, 359, 360, 751. 
Action for loss of services by injury to servant, 360. 
Action by parent for loss of services of child, 361. 
Liability of master for the negligence of servant ; acts beyond the 
scope of the employment ; negligence of contractors, 361. 
Liability of master lo servant for injury arising from the negli- 
gence of a fellow-servant ; what is common employment ; lia- 
bility for extraordinary risks ; for insufficient number of ser- 
vants ; for incompetency of a fellow-servant ; for providing 
bad materials or instruments for work, 362, 363. 
Effect of the general issue ; to indebitatus count for wages ; to 
special count on a contract of service, 648. 
What matters must be specially pleaded, 648. 
Pleading justification of dismissal for misconduct, 649, 630. 
Effect of not guilty in actions for enticing away or seducing 
servant; in actions against master for injuries done by 
servant ; in actions by servant against master, 750, 751. 
Mayor’s Courr. : 
Pleas of foreign attachment in the Mayor’s Court, 496. 
Olyections to the jurisdiction of, how to be made, 496, 629. 
Mepicau ATTENDANCE. 
Indebitatus count for attendance, medicines, etc., 225. 
Counts against medical men for negligence and unskilfulness, 364. 
Plea to uction by surgeon that he was not duly examined and approved, 
601. 
Medical attendance ; registration under the Medical Act, 225. 
Action for professional charges ; cannot be maintained without 
proof of registration; want of registration need not be pleaded, 
225. 
Registration must be proved under general issue, 651. 
Right of physician to sue for fees, 225. 
Apothecaries Act; Apothecary cannot recover without proof of cer- 
tificate, 226. 
MeEgrcHanT SHIPPING AcT. 
Count for not delivering up ship’s register under, 276. 
for negligent navigation under, 371. 
Plea of compulsory pilotage under, 754. 
MERGER. 
Plea of merger of a simple contract debt in a covenant, 651. 
Plea of merger by judgment recovered, 624, 652. 
Merger of debt in higher security, 651. 
Bond or covenant given for simple contract debt, 651. 
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MERGER—continued. 
Judgment recovered on simple contract or specialty debt, 651, 624. 
Judgenent recovered on debt of record, 651. 
The security muat be given for same debt and between the same 
parties, 651. 
The defence must be specially pleaded, 652. 
MESNE PROCESS. 
Counts for malicious arrest. on mesne process, 351, 352. 
Plea justifying imprisonment under mesne process, 773. 
See PROCESS. 
MESNE PROFITS. 
Count for mesne profits and the costs of an ejectment, 421. 
When recorerable in action of ejectment, 421. 
MeEssaGFE, 137, 285. See CakritR; TELEGRAPH. 
MerTROPOLIS MANAGEMENT ACTS. 
Actions for anything done under; notice of action; limitation ; 
venue ; gexeral issue by statute; tender of amends ; costs, 364, 365. 
METROPOLITAN Buitpine Act. 
General issue, limitation, notice of action, etc., in action for any- 
thing done under, 706, 749, 759. 
MILL. 
Count for diverting the water from a mill, 428. 
for penning back the water so as to impede plaintiff’s mill, 428. 
Pleas of prescriptive right to use water for a mill, 808. 
of right to use water for a mill by non-existing grant, 810. 
MINES. 
Count for trespass to a mine, 365, 419. 
for working a mine near the plaintiff’s land, whereby it lost its 
support, 365. 
against the owner of an adjacent mine for removing barriers, 
whereby water flowed into the plaintiff’s mine, 365. 
against owner of adjacent mine for pumping up water which 
flowed into plaintiff’s mine, 360. 
against the owner of a mine for not properly fencing the shaft, 
whereby the plaintiff’s horse fell in and was killed, 365. 
Pleas justifying trespasses under rights to dig minerals, 800. 
MIscHIEVOUS ANIMAL. 
Count for knowingly keeping a fierce dog which injured the plaintiff, 366. 
A like count in respect of an injury to plaintiff’s apprentice, 367. 
against a corporation, 367. 
for keeping other mischievous animals, 367. 
for keeping fierce dogs which worried plaintiff’s sheep and 
cattle, 367. 
for knowingly keeping a dog which destroyed plaintiff's 
game, 367. 
for knowingly driving a vicious horse, 367. 
for driving a bull in the street which injured the plaintiff, 
367. ’ 
for knowingly keeping and selling diseased cattle, 367, 368. 
Plea of the general issue, 752. 
Plea justifying seizing cattle as a distress damage feasant, 800. 

Action for knowingly keeping a mischievous animal; negligently 
keeping the animal not the ground of the action; knowledge of 
mischievous character ; allegation and proof of mischievous 
character, 366. 

Injuries by animals straying on highways, 366. 

Trespasses by animals, 366, 416. 

Injuries to cattle and sheep by dogs, 367, 752. 

Ownership of dog, 367. 

Effect of not guilty, 752. 
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MissJorinDER OF Counts, 11. See Jornprer or Counts. 
MISJOINDER OF PARTIES. 
Misjoinder of parties in actions on contracts ; consequences of ; 
how amended, 464, 470. 
Misjoinder of plaintiff or defendant in actions for wrongs, 707. 
And see ABATEMENT; PARTIEs. 
MISsNOMER. 
Count by a plaintiff described in the writ by a wrong name, 15. 
against a defendant described in the writ by a wrong name, 15. 
Consequences of misnomer ; in the writ ; in the declaration; how 
amended ; name idem sonans, 4. 
Initial letters or contractions in written instruments, 4. 
Misnomer cannot be pleaded in abatement, 468. 
And see Parries. 
Mistake. 
Equitable pleadings of mistake, 572. 
Money paid by mistake of fact ; of law ; when recoverable, 50. 
Mistake rectified in equity ; when ground for equitable pleading, 
569. 
Money Count, 35. See InpEBITATUS CouUNT. 
Money Lent. 
The common indebitatus count for money lent, 41. 
When common count for money lent applicable ; for loan on simple 
contract ; for money deposited with banker ; for loan on mort- 
gage without covenant ; for money lent on condition, 41. 

Effect of £. O. U.; of check, 41. 

Money lent for illegal purpose, 42. 

Effect of plea of never indebted, 164. 

Money Pain. 
The common indebitatus count for money paid, 42. 
When common count for money paid applicable; where actual 
payment of money of plaintiff; what is equivalent to pay- 
ment, 42. 

Payment at request of defendant ; request implied ; from course 
of dealing , from notice without dissent ; from wrongful act of 
defendant, 42. 

Payment under legal compulsion, 42. 

Debt paid by a surety ; payment of acceptance by an indorser ; 
contribution between co-debtors, 43. 

Payment under indemnity, 43. 

Payment in execution of a void contract : of an illegal contract, 
44,, 

Effect of plea of never indebted, 464. 

Monry RECEIVED. 
The common indebitatus count for money received, 414. 

When the count for money received applicable, 44. 

Money ; what is equivalent to money, 44. 

Money must belong to the plaintiff ; money of the plaintiff's wife, 
44. 

Money received by tenant in common, 44. 

By sheriff in execution of writ, 44. 

When assignee of debt can claim for money received; effect of 
order by creditor or debtor to pay third party, 45. 

Agent receiving money for principal ; agent receiving money 
from principal to pay over to third party; effect of ac- 
counting by agent; agent holding money after revocation of 
authority, 45, 46. 

Trustee not liable at law for trust-money ; may be charged after 
admission that trust executed, 46, 47. 
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Money REcCEIVED—continued. 


Husband cannot claim separate money of wife in the hands of 
trustee, 47. 

Executor or administrator, when chargeable for money received ; 
cannot be sued at law for legacy, 47. 

Money wrongfully obtained by defendant ; by mistake ; by frau- 
dulent misrepresentation ; under fraudulent contract, 47. 

Money wrongfully paid to defendant, 47. 

Fees received under claim of office, 47. 

Goods wrongfully obtained and converted into money ; goods 
wrongfully seized and sold by sheriff, 48. 

Money paid for consideration which has failed, 48 ; money paid 
for void or forged bills, notes, shares, securities, and documents, 


Partial failure of consideration ; complete failure of part, 49. 

Money paid under duress of person; of goods; under extor- 
tion and oppression; by abuse of legal process; under dis- 
tress, 48, 49. 

Money paid under illegal demand ; excessive fees and overcharges, 
50. 

Money paid upon disputed claim ; recovered in action ; voluntary 
payment, 50. 

Money paid under a mistake of fact; under a mistake of law, 
50. 


Money paid upon illegal contract ; for illegal purpose ; money 
depusited with stukeholder for a wager ; parties noé in pari de- 
licto; after execution of illegal purpose, 51. 

Effect of plea of never indebted, 465. 


MorTGAGE. 


Count on the covenant for repayment of the mortgage money, 226. 


on a covenant In a mortgage deed to keep up a policy us se- 
curity, and to pay premiums, 226. 

on a covenant in a mortgage of leaseholds to observe the cove- 
nants in the lease and to insure, 227. 

on a covenant to pay interest on the mortgage debt, 227. 

ona bond of guarantee for payment of the interest on a mort- 
gage debt and the premiums on a policy, 227. 

by mortgagor against mortgagee of chattels for selling before 
default, 227. 


Plea of the general issue, 653. 
Plea that plaintiff sold the property and satisfied the debt with the 


purchase-money, 653. 


Cognizance in replevin by a mortgagor as the bailiff of the mortgagee, 
79 


779. 


Pleadings on equitable grounds in actions upon mortgage deeds, 


574 

Actions on mortgage deed, 226. 

When mortgage debt recoverable as money lent, 226. 

W hen covenunt implied in mortgage deed, 226, 652. 

Summary jurisdiction to stay proc eedings on payment into 
court of principal and interest due, 226, 653. 

Staying ejectment by mortgagee ; provisions of C. L. P. Act, 
relating to, 653. 

Payment of rent to mortgagee, 630, 632. 

Mortgagee of chattels, 227, 395. 

Liability of in dealing with the chattels, 395. 

Limitation of action for mortgage debt and interest, 639, 
653. 

Distress by mortgagor as bailiff of mortgagee, 779. 
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NAME. 
Names of the parties how to be stated, 4. : 
Names of title and dignity, 4. 
Name designated by initial letter or contraction, 4. 
Deed execuled by a wrong name, 4. 
Process made out in wrong name, 15, 773. 
And see MISNOMER. 
NECESSARIES. 
Replication to plea of infancy, that debt was for necessaries, 606. 
Authority of wife to bind husband for, 172. 
Liability of infant for, 606. 
NEOESSITY. 
Plea of right of way of necessity, 814. 
NEGLIGENCE. 
Count for injuries by the negligent driving of the defendant, 369. 
for negligent driving of defendant’s servant, 361. 
for negligent driving where the damage occurred in endeavour- 
ing to avoid a collision, 370. 
for an injury from negligently leaving horses unattended, 371. 
for aes ea horse on highway, which kicked plaintiff, 
371 


for negligently navigating a ship against the plaintiff’s, 371. 

other counts for negligent navigation, 372. 

for leaving wreck in navigable channel, 372. 

for negligently placing piles in a channel, 372. 

for negligently driving a train against the plaintiff, 372. 

aguinst a railway company for negligence in mauaging an engine, 
whereby the plaintiff’s property was burned, 372. 

against a railway company for negligence of the porter who 
knocked the plaintiff down with a truck, 373. 

against a railway company for neglecting to light their station, 
whereby the plaintiff fell and was injured, 373. 

against railway companies for negligence in keeping andregulating 
stations, lines of traffic, etc., 373, 371. 

against railway companies for negligence concerning crossings of 
line, 374. 

against a railway company for neglecting to maintain fences, 
331, 374. 

for pagligently pulling down the house adjoining the plaintiff's, 
374. 


for negligently underpinning party-wall, 375. 

for negligently constructing and keeping sewers, 375. 

for negligence in not fencing machinery, 375. 

for neghgence in lending a dangerous machine, 375. 

for negligently exposing dangerous machine on highway, 375. 

for negligently keeping fires, 375. 

for negligence in state of private premises, 375, 376. 

against commissioners, trustecs, etc., of public works, for negli- 
gence, 376. 

for negligently keeping cellars, etc., open adjoining highways, 
377. 


by the executor or administrator of person killed by the negli- 
gence of the defendant, under Lord Campbell’s Act, 326; and 
see EXECUTOR. 
against a master for negligence of his servant, 361. 
Pleas. 
Not guilty, 752. 
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NEGLIGENCE—continued. 
Pleas—continued. 


In an action for negligent driving traversing that the carriage was the 
plaintiff"s [or defendant’s], 754. 
In a like action traversing that the carriage was under the care of the 
defendant, 754. 
To a count for a trespass that it was caused by the plaintiff’s own 
negligence, 754. 
To a count for a trespass by a collision that it was caused by the plain- 
tiff’s negligent driving, 754. 
To action for negligent navigation of ship, that it was under the charge 
of a qualified pilot, under Merchant Shipping Act, 754. 
Action for negligence, when it lies, 368. 
Evidence of negligence ; presumption from accident, 368. 
Extraordinary accidents, 369. 
Accidents on railways, 369. 
Contributory negligence of plaintiff, 369, 752. 
Declaration must show breach of duty ; where duty arises from 
contract ; where it arises independently of contract, 369. 
Distinction between negligence and trespass, 369, 370. 
Negligent navigation ; jurisdiction of Admiralty Court ; liability 
of owners under Merchant Shipping Act ; negligence of pilot, 
371. 
Jaability of public trustees, commissioners, etc., for negligence, 
299, 361, 376. 
Negligence of gurernment officers, 376. 
Liability of master for negligence of servant, 361, 370; and see 
*MasTER AND SERVANT.” 
Negligence of contractors, 361. 
Effect of not guilty in actions for negligence, 752. 
Contributory negligence of plaintiff, when must be pleaded, 752. 
Effect of not guilty in action for negliyent driving, 753. 
Effect of not guilty in action for negligent navigation ; Admiralty 
regulations ; incapacity of pilot, 754. 
Liability for negligence of partner, 754. 


NEVER INDEBTED, 461. See GENERAL ISSUE. 
NEW ASSIGNMENT. 


Commencement of new assignment of other causes of action than 
those pleaded to, 457. 
New assignment where the plaintiff also replies to the same pleas, 
457. 
to two pleas, one of which is replied to and the other 
not, 457. 
Second new assignment after plea to previous one, 457. 
Under an indebitatus count, of another debt than that pleaded to, 656. 
Under a special count, of the breach of another contract than that 
pleaded to, 656. 
Under a special count, of other breaches of the contract than those 
pleaded to, 656. 
New assignment to a plea of judgment recovered, 628. 
New assignment to plea of bankruptcy, for breaches of covenant since 
the bankruptcy, 656. 
New assignment torplea of eviction by lessee, for breaches before the 
eviction, 667. 
New assignment of other wrongs, 755. 
of an excess, 756. 
to pleas of right of way and right of common, 757. 
to a plea of right of way, of a trespass extra viam and 
of excess, 757. 
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New ASssiGNMENT—continued. 
to a plea of right of common, of excessive trespass in 
removing obstructions, 757. 
in an action for the wrongful conversion*of goods, 757. 

Plea to a new assignment, 457. 

Relinquishment of pleas, where defendant suffers judgment by default 
or pays money into court as to the cause of action newly assigned, 
657, 758. 

New assignment, what it is and where necessary, 653. 

Unnecessary where the plea is general, 654. 

Where plea limited to part, unnecessary to new assign as to re- 
sidue, 654. 

New assignment must be for another cause of action ; or for ex- 
cess, 654, 755. 

New assignment must be within the declaration ; and within the 
particulars delivered, 654. 

New assignment of causes of action charged in other counts un- 
necessary, 654. 

Where both replication and new assignment necessary, 655. 

New assignment does not admit the truth of the plea, 655. 

Pleading to new assignment; effect of plea in denial ; defendant 
cannot repeat former pleas, 655, 756. 

Practice of new assigning separately to several pleas before the 
C. L. P. Act, 655. 

Provisions of the Act relating to; one new assignment only to be 
pleaded to any number of pleas ; no pleas to be repeated with- 
out leave, 655. 

Judginent by default on new assignment ; relinquishment of pleas ; 
costs, 656. 

New assignment in actions for wrongs ; for other causes of action 
and for excess, 759d. 

Replication of excess rendering defendant a trespasser ab initio, 
755. 

New assignment to pleas of right of way; of trespasses on other 
spots; and of trespasses not in exercise of the right, 757. 

New assignment in action for the conversion of goods ; for con- 
version of other goods; of same goods upon other occasions, 
757. 

NEWSPAPER. 

Plea of apology and payment into court to an action for a libel in a 
newspaper, 726. 

See DEFAMATION. 

Nit DEBET. 
Plea of, not allowed in any action, 462. 
NOLLE PROSEQUI. 
Nolle prosequi to the whole declaration, 657. 
to particular counts, 657. 
to part of the causes of action, 658. 
to part of the claim to which defendant has pleaded 
and judgment by zz dicit to the part unanswered, 
658. 
as to one of several defendants in tort, 758. 

Confession of plea to the further maintenance or puis darrein continu- 
ance, 658. 

Replication to plea of set-off, admitting the set-off and nolle prosequi, 
690. 

Replication admitting part of the set-off, and nolle prosequi to that 
amount, and traversing the residue, 6Y0. 

Nolle prosequi; to whole action; to one of several counts; to 
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part of count; in actions for wrongs to one of several defen- 
dants, 657. 
Defendant entitled to costs, 657. 
Conyessing defence to further maintenance ; or puis darrein con. 
tinuance, 452, 658. 
Where plea puis darrein continuance pleaded with other pleas, 
452, 658. 
Nolle prosequi where defendant pleads to part of claim leaving 
part unanswered, 658. 
Nolle prosequi as to part demurred to, 823. 
Non Assumpsit, 465, 467. See GENERAL Issuk. 
Non Cepit, 777. See REPLEVIN. 
Non DaMNIFICATUS. 
Plea that the plaintiff was not damnified, 604. See INDEMNITY. 
Non DetineT, 728. See DRTENTION, 
Now Est Factum, 467. See GENERAL Issuer. 
Non-JOINDER OF PARTIEs. 
Non-joinder of parties in actions on contracts, consequences of, and 
how amended, 469, 470. 
Non-joinder of plaintiff or defendant in actions for wrongs, 708. 
And see ABATEMENT; PaARtTlEs. 
Non Pros., judgment of, 1, 5. 
Not Guiity, 697. See GENERAL IssvE. 
Norick oF ACTION. 
Plea that no notice of action was given as required by statute, 760. 
Notice of action; required by particular statutes, 758. 
When want of notice must be pleaded specially, 758. 
Slatules requiring notice of action, and admitting objection under 
general issue, 759. 
Meaning of acting under or in pursuance of statute, 760. 
NorTicE oF DisHonovur, 99, 523. Sce Biuus OF EXCHANGE. 
Norick oF Distress. 
Count for selling without notice, 321. See Distress. 
NOTICE TO PLEAD, 434. 
NoticE To Quit. 
Counts for holding over after notice, 215, 216. 
Plea that the tenancy was determined by notice, 635. 
Plea that service was determined by notice, 649. 
Replication that the notice was waived, 649. 
NorTicrE TO REPLY, REJOIN, ETC., 453. 
Noting BIttzs. 
Charging the expense of noting as damages, 95. 
Noting inland bill, 95. 
Noting foreign bill, 104. 
NUISANCE. 
Count for placing an obstruction on a highway, which the plaintiff 
fell over, 377. 
for keeping an obstruction on a highway unguarded, whereby 
the plaintiff’s carriage was upset, 378. 
for injuries caused by other nuisances on highways, 379. 
for keeping a dangerous cellar open adjoining public highway, 
379. 
for other auisances on premises adjoining public ways, 380, 381. 
for obstructing public rights of way, 381. 
for obstructions and nuisances on private ways, 381. 
for injury caused by setting spring-guns, 381. 
for setting dog-traps and spears, 381. 
for nuisance and obstruction to public navigable rivers, 381, 
382. 
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No1saxnce—continued. 
Count for a nuisance in polluting the water under the plaintiff’s land, 

382. 

for a nuisance to the plaintiff’s dwelling-house by causing of- 
fensive smells, 382. 

for a nuisance in carrying on a noxious manufacture on the 
adjoining land, 382. 

for carrying on a manufacture of iron causing a nuisance by the 
noise, 383. 

for carrying on a manufactory causing a nuisance by smoke, 
383 


against the occupier of the adjoining property for keeping of- 
fensive drains, 383. 

for keeping a badly-constructed sewer, the contents of which 
overflowed on the plaintiff’s premises, 383. - 

for building a projecting cornice over the plaintiff’s land, 
383 


for keeping a dangerous chimney, which fell on to the plaintiff's 
house, 383. 
Plea of not guilty, 761. 
justifying a trespass to abate a nuisance, 761. 
justifying the removal of coping-stones overhanging the defen- 
dant’s land, 763. 
justifying the removal of nuisances on a public highway, 
817. 
Other pleas justifying the removal of nuisances, 763. 
Plea on equitable grounds that the nuisance was erected with the con- 
sent of the plaintiff, 763. 
Nuisance ; public and private, 377. 
Actions for public nuisance will not lie without special damage, 
377 ; what amounts to special damage, 378. 
Obstructions to highway, 377. 
Dedication of highway subject to obstruction or right, 378. 
Repeated action for continued nuisance ; damages for continuing 
nuisance, 378, 394. r 
Injunction to restrain nuisances, 343, 378. 
Liability for dangerous cellars, etc., near highway, 379. 
Liability for dangerous state of private premises, 379. 
Who liable for injuries caused by real property, 379, 380. 
Nuisances of smoke, noise, smells, noxious trades, etc., 382. 
Increase of previous nuisance, 382. 
Reversioner cannot sue for temporary nuisance, 383, 394. 
Effect of not guilty, 761. 
Carrying on nozious trade, 382, 762. 
Right of entry on land of another to abate nuisance, 762. 
Nox Tret REcorp. 
Plea of nul tiel record, 621. 
Replication to the plea of nul tiel record where the record is of the 
same court, 621. 
Same where the record is of another court, 622. 
Replication of nul tiel record to plea of judgment recovered in the 
same court, 628. 
Same to plea of judgment recovered in another court, 628. 
Issue of nul diel record ; trial by record, 621; notice to produce 
the record ; amendment of judgment pleaded, 622. 
When a plea consists partly of matter of record and partly of 
facts, the replication should take issue, 621. 
And see JODGMENT. 
Nunquam InDEBITATUS, 461. See GEnrRaL Issve. 


2T 


962 Index. 


OFFICERS OF EXCISE. 
Actions against for oficial act; notice of action ; tender of amends ; 
limitation of action ; venue; general tssue, 384. 
Orrrorat LiquipaTor. 
Count for calls made by official liquidator, 144. 
Plea that official liquidator was not duly appointed, 561. 
Official liquidator to bring or defend actions in name of the com- 
pany, 29. 
OFFICIAL MaNaGER. 
Commencement and conclusion of declarations by and againat an offi- 
cial manager, 29. 
OrveEr oF JupGE. See Jupar’s ORDER. 
ORDER oF Pres, 445. See PxLEa. 
OVERSEERS. 
Commencement and conclusion of declaration by and against overseers, 


32. 
OYER. 
Profert and oyer abolished, 10, 438. 


PACKED PaRCEL. 
Overcharges by carrier for, 126. See CARRIER, 
PARENT. 
Action by parent for loss of services of child, 360, 361. 
PaRISH. 
Declaration by or against guardians of a parish, 32. 
by or against the churchwardens and overseers, 32. 
Count for use and occupation of parish property, 198. 
Avowries and cognizances for parish rates, 783. 
PaRLIAMENT. 
Count against the returning officer at an election for refusing to re- 
ceive the plaintiff’s vote, 325. 
‘ for the penalty for bribery at an election, 233. 
PARTICULARS OF DEMAND. 
Form of partitulars of demand, 55. 
for special indorsement of writ, 57. 
of breaches in actions for the infringement of pa- 
tents, 386. 
of claim under Lord Campbell’s Act, 328. 
Particulars to be delivered with indebitatus counts ; consequences 
of not delivering, 55. 
Effect of giving credit for payment or set-off, 55, 56. 
rder for particulars under special count, 55. 
In action for wrongs, 55. 
In actions for infringement of patents, 55, 386. 
In actions under Lord Campbell's Act, 55, 328. 
Object of particulars ; evidence restricted to ; particularity neces 
sary, 66. 
Copy of, annexed to the record; does not form part of the record 
57. 


Special indorsement on the writ considered as particulars ; amend 
ment of, 57. 
PARTICULARS OF PLEAS. 
Form of particulars of set-off, 683. 

of objections to patent to be delivered with pleas, 766. 

of objections to copyright to be delivered with pleas, 719. 
When ordered, 445. 
Particulars of set-off, 55, 445, 683. 
“eae of objections to patent to be delivered with plea. 

66. 
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PARTICULARS OF PLEAS—continued. 
Particulars of objections to copyright, 719. 
Of pviea of fraud, 585. 
Of justification of libel, 724. . 
Of lien, 743, 
Of payment, 660. 
Of payment into Court, 665. 
PARTIES, 
Names of parties; how stated in declaration ; names of dignity, 
4 


Initials and contractions in written instruments, 4. 

Misnomer ; consequences of ; how amended, 4; cannot be pleaded 
in abatement, 468. 

Number of parties; all parties must be joined; unless incorpo- 
rated, 5. ~ 

Joinder of too many plaintiffs, 5. 

Declaring against some only of defendants named in writ, 5. 

Character in which the parties sue or are sued ; how pleaded ; how 
denied, 5, 6. 

Capacity of the parties; appearing in person; or by attorney ; 
competency to appoint attorney ; personal disabilities ; marriage ; 
infancy ; lunacy, 6. 

Parties to actions on contracts, joint and several contracts, 471. 

Misjoinder and non-joinder of parties to actions on contracts, 
469. 

Misjoinder and non-joinder of parties to actions for wrongs, 707. 

.. And see ABATEMENT. 
PaRTNER. 
Commencement of declaration by a surviving partner, 15. 
against a surviving partner, 16. 
by the assignees of a bankrupt partner 
and the solvent partner, 24. 
Indebitatus count by a surviving partner on causes of action accrued 
to the firm, 230. 
Count by the surviving drawer of a bill of exchange against the ac- 
ceptor, 104. 
against & surviving partner, 230. 
for breach of an agreement to enter into partnership, 230. 
on a covenant in a partnership deed, to carry on the business 
in a certain way, 230. 
on a covenant in a deed of dissolution of partnership not to 
continue the business, 218, 263. 
Plea to a note that defendants drew it on behalf of a mining company 
in which plaintiff was a partner, 659. 

to a note that one of the plaintiffs indorsed jointly with the de- 

_  fendant, 659. 

by a retired partner that plaintiff accepted the new firm as his 

debtors in discharge of the old firm, 659. 
of non-joinder of co-plaintiff or co-defendant, 468, 707. See 
ABATEMENT. 

Partners must sue and be sued jointly in actions upon contracts ; 
consequences of non-joinder, variance or plea in abatement, 
227. 

Contract made tn partnership name, who to sue or be sued upon it, 
227. 

Secret and ostensible partners, 228, 

Contract made with one partner in his own name, 228. 

Contract made by one partner in his own name, 228. 

Liability of partner when not an actual party to the contract, 228. 

272 
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PaRTNER—continued. 
Person may take share of profits for advances or for services with. 

eut being a partner, 228. os 
All persons supposed to be entitled may be joined as co-plaintiffs, 


229. 
Partners cannot sue one another at law upon matters tnvolving the 


partnership accounts, 229. 
Partners can sue one another on express contracts and on matters 
independent of partnership, 229. 
One partner may sue another for adrance, or after final balance of 
account, 229. 
Jurisdiction of county court in action for balance of partnership 
account, 229. ; 
Effect of change or dissolution of partnership upon contracts ; upon 
guarantees given to the firm, 229. 
Actions by and against surviving partners, 230. 
Action for injury to joint property, 38-4. : 
Plea in abatement of uon-joinder of party jointly entitled, 384. 
Damages in respect of separate interest, 354. 
Action by partners for libel or slander of the partnership business, 
384. 
Liability of partner for tort of co-partner, 384, 385. 
When defence of partnership available under never indebted, 
659. 
Party WALL. 
Count for trespass to a party wall, 419. 
When trespass lies by one tenant in common of, against the other, 
418. 
PasSENGER, 134, 282. See CaRrRizr. 
PasTURE. 
Indebitatus count for the use of pasture, 68. 
Counts for disturbing a right of cominon of pasture, 285. 
Pleas of right of common of pasture, 711. See Common. 
Avowry of right of common of pasture, 783. See REPLEVIN. 
PATENT. 
Indebitatus count for licence to use a patent, 231. 
Special counts for royalties payable for use of patents, 231. 
Count on an assignment of a patent in consideration of paying fees and 
expenses, 231. ; 
against the licensee of a patent upon a covenant to manufacture 
goods of a good quality, 231. 
against the licensee of a patent on a covenant not to make or sell 
any machines without the patented addition to them, 232. 
for the infringement of a patent, 385. 
Particulars of breaches, 386. 
by the assignee of a patent for infringement, 387. 
for the infringement of a patent stating a disclaimer or altera- 
tion of part, 388. 
for the infringement of a patent right renewed after the expira- 
tion of the original term, 389. 
for penalties for the unauthorized use of the name of a patent, 
389. 
Pleas of the general issue to actions on contracts relating to patents, 


Plea of not guilty, 763. 
traversing that the plaintiff was the inventor, 764. 
traversing that the invention was new, 764. 
that the manufacture was not one for which letters patent could 
be granted, 764. 
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PaTENT—continued. 
Plea that the invention was not useful to the public, 764. 
denying the grant of the letters patent (non concessit), 764. 
ar - letters patent were obtained by a false representation, 
that no sufficient specification was enrolled, 765. ' 
that the disclaimer extended the night, 765. 
to eae by the assignee of a patent traversing the assignment, 


Particulars of objections to be delivered with pleas in actions for the 
infringement of a patent, 766. 
On licence or assignment of a patent there is no implied warranty 
of its validity, 231. 
Statutes regulating patents, 385. 
Letters patent, extent of, 386. 
Specification to be filed, 386. 
Infringement of patent, 386. 
Assignment of patent, 387. 
Action for infringement ;*order for injunction, inspection and ac- 
count ; damages, 385. 
Particulars of breaches delivered with declaration, 386. 
Disclaimer and alteration of patent, 388. 
Effect of the general issue in actions on contracts relating to 
patents, 660. 
When the validity of the patent may be denied, 231, 660, 764. 
Effect of not guilty, 763. 
Plea denying truth of recitals in letters patent, '765. 
Particulars of objections to be delivered with pleas; effect of ; 
amendment of particulars ; costs of proof, 766. 
PAWNBEROKER. 
Plea of lien by pawnbroker, 744. 
setting up title under pawnee, 729. 
that money was lent by plaintiff as a pawnbroker and no note 
given under the Act, 601. 
PAYMENT. 
Plea of payment, 661. 
of payment in actions on bills and notes, 536. 
of payment in actions on bonds, 543. 
of payment by a set-off of cross demands in an account stated, 
and payment of the balance, 662. 
of payment of a mortgage debt, by sale of the mortgaged pre- 
mises, 663. 
of payment of a smaller sum by a third person, 663. 
of payment to a judgment creditor of the plaintiff under an order 
of attachment of the debt, 663. 
to action for goods sold, of payment of part to the plaintiff and 
of the residue to trustees to abide the event of & dispute as to 
the price, 663. 
of payment after the commencement of the suit, 663. 
to action by assignees of bankrupt, of payment to the bankrupt, 
without notice of act of bankruptcy, 493. 
Payment must be specially pleaded, 660. 
Payment need not be pleaded in ready-money transaction ; or 
where there was pre-payment, 660. 
Where the considerat:on of the debt was the execution of a 
deed whereby payment is acknowledged, 660. 
Payment need not be pleaded of sums credited in the particu- 
lars of demand, 55, 660. 
Effect of general plea of payment to indebitatus count, 660. 


966 Index. 


PaYMENT—continued. 
Plea of payment is distributive, 438, 661. 
« Payment of smaller sum in discharge of larger debt, 661. 
Negotiable security given on account of a debt, or in satisfac- 
tion and discharge, 661. 
Payment by or to an agent ; by or to one of several partners 
or joint debtors or joint creditors, 662. 
Where doubtful whether payment or set-off, 662. 
Payment after action brought is not a complete defence un- 
less made in satisfaction of damages and costs as well as of 
debt, 663. 
Mode of pleading payment after action, 668. 
Plaintiff may confess plea and obtain his costs, 663. 
PaYMENT INTO CovuRT. 
Plea of payment into Court, 664, 768. 
to part of an indebitatus count with the general issue and other 
pleas to the residue, 667. 
to action on bill, defence as tq part, and payment into Court as 
to residue, 667. 
to a count on acommon money bond, 544. 
of a composition for the debt, 667. 
to action on policy of insurance, as to a partial loss only, 667. 
to a new assignment and relinquishment of pleas, 657, 769. 
of apology and payment into Court in action for a libel in a news- 
paper, 726. 
of payment into Court to an avowry in replevin, 784. 
Replication of acceptance of the sum in satisfaction, 667, 769. 
A like replication with nolle prosequi as to residue of declaration, 
668. 
Replication that the sum paid is not enough, 668, 769. 
Payment into court, in what actions it may be pleaded, 
664. 
Cannot be pleaded to breach of condition of bond, 664. 
Form of plea, 664. 
Plaintiff may accept in satisfaction, or may reply that the 
sum paid in is not enough, 664. 
Plaintiff entitled to costs on accepting money paid in, 665. 
May be pleaded to part of declaration or part of count; to 
several counts or breaches collectively, 665. 
What amount should be paid in, 665. 
Particulars of items to which money paid in, when ordered, 
665. 
Effect of plea of payment into Court as an admission in ac- 
tions on contracts, 666. 
No other pleas allowed with payment into Court, 666. 
Under the issue of damages ultra defendant cannot prove 
any matter which might have been pleaded as a defence, 
666. 
Defendant after payment into Court, cannot take any objec- 
tion to the claim to which it is pleaded, 667. 
Money paid in and accepted is recovered within the meaning 
of, the County Court Acts, 667. 
Where money is paid in as to part, plaintiff must answer the 
pleas as to the residue; he may reply or enter nolle pros. 


Payment into Court in actions for wrongs, 767. 
In actions for detention, 767. 

To avowry in replevin, 767. 

In actions for libel in newspaper, 726. 
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PaYMENT INTO CourT—continued. 

In action for death by negligence, 327. 

Si pad enabling payment into Court to be made and pleaded, 

Statutes enabling payment into Court to be made and given in 
evidence under general issue, 767. 

Effect of plea of payment into Court as an admission in ac- 
tzons of tort ; where the declaration is general ; where it 
is specific, 768. 

Form of the plea, 768. 

Peacz, ARTICLES OF. 
Count for maliciously swearing the peace against the plaintiff, 355. 
Prack, BrEAacH OF. 
Pleas justifying an assault or imprisonment to preserve the peace, 
797. ~ 
Pena Sratvre. 
Commencement and conclusion of declaration by an informer qui tam, 
33. 
Count for the penalty for bribery at an election under the Corrupt 

Practices Prevention Act, 233. 

for penalties under the Municipal Corporation Act, etc., 233. 

for penalties under the Commissioners Clauses Act, 233. 

for penalty upon guardian of poor supplying goods to work- 
house, 233. 

for penalties under statutes relating to trades, 238. 

for penalties in other cases, 233, 234. 

for penalties under the bye-law of a company, 234. 

against sheriffs for penalties for irregularities in their office, 

259. 

Venuein penal actions, by common informer, by party grieved, 
33, 232. 

Allegations that the act was done against the form of the 
statute ; that plaintiff is the party grieved ; of consent of 
attorney-general ; of authority of tae crown, 33, 232. 

No damages recoverable beyond penalty, 33, 232. 

General issue by statute, 704. 

Limitation of penal actions ; by party grieved ; by common 
anformer, 640, 748. 

PENALTY, 217. See LiguipaTED DamaGezs. 
PERFORMANCE. 
General averment of performance of conditions precedent, 147. 
Plea denying performance of condition precedent, 563. 
And see ConDITIONS PRECEDENT. 
Pleas of performance in actions on bonds, 545. See Bonps. 
PEW. 
Count for disturbing the plaintiff's right to a pew, 389. 
PHYSICIAN, 225. See MEDICAL ATTENDANCE. 
PILor. 
Liability for negligent navigation by, 371. 
Compulsory pilotage, 371, 754. 
PLAINTIFF. See PaRrizs. 
All plaintiffs may be joined in whom right supposed to exist, 5. 
PLEA. 
Commencements and Conclusions of. 
Plea in bar, 413. 
Second plea in bar, 446. 
Plea to one of several counts, 446. 
to a part of an indebitatus count (specifying the amount pleaded 
to) and plea to the residue, 446. 
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PLEA—t_...-..---—. : 
Commencements and Conclusions of—continued. _ 
to a part of an indebitatus count, excepting the amount not 
pleaded to, and plea to the part excepted, 447. 
to particular breaches assigned, 447. 
to part of a special count, and plea to the residue, 447. 
to two claims under different counts, identifying them, 448. 
repeating matter of a former plea by reference thereto, 448. 
repeating an agreement set out in a former plea, 449. 
by one of several defendants, 449. 
by an infant defendant who defends by guardian, 449. 
by husband and wife sued jointly, 449. 
by an executor or administrator, 450. 
in abatement, 450. 
of matter of estoppel, 450. 
on equitable grounds, 450. 
in bar to the further maintenance, 451. 
puis darrein continuance, 451. 
puis darrein continuance at nisi prius, in a town cause, 451. 
puis darrein continuance at nisi prius at the assizes, 452. 
to count against garnishee, 452. 
to a new assignment, 457. 

Commencement of pleas, 433. 

No formal conclusion necessary, 433. 

Title and date of plea, 433. 

Time for pleading, 434. 

Notice to plead, 434. 

Dilatory and peremptory pleas, 434, 435. 

Pleas in denial or traverses, 435. 

Specific and general traverses, 435. 

Effect of plea in denial in admitting matters not denied, 436. 

What allegations not traversable, 436. 

Pleas tn confession and avoidance ; in justification or ex- 
cuse ; in satisfaction or discharge, 437. 

aa in confession and avoidance must be specially pleaded, 
437. 

Provisions of C. L. P. Act as to pleading ; immaterial al- 
legations ; special demurrer ; pleadinys framed to embarrass 
or delay; profert and oyer; express colour ; special tra- 
verses ; formal allegations, 437, 438. 

Pleas construed distributively, 438. 

Issuable pleas, 440. 

Pleading several matters, 441. 

Pleas allowed together without leave, 442. 

What pleas will not be allowed together, 443. 

Order of pleas in bar, 445. 

Abstract of pleas, 445. 

Pleading and demurring together, 445. 

Amendment of pleas ; pleading to amended pleas, 434. 

Particulars of pleas, 445. 

Pleas to part of the declaration, 446. 

Plea must answer the whole matter to which it is pleaded, 
446. 

Pleas must be written in separate paragraphs and numbered, 
446 


Pleas by several defendants, 4A9. 

Commencement and conclusion of pleas in abatement and in 
estoppel, 450. 

Pleading on equitable grounds, 455, 566. 
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PLEA—ocontinued. 
Commencements and Conclusions of—continued. 
ee to the further maintenance and puis darrein gontinuance, 
Mode of pleading, 451. 
Allowed with other pleas, 451. 
Effect of, 451, 453. 
Plaintiff may confess plea; and obtain costs, 468, 658. 
PLEADING. 
What matters must be pleaded, 8. 
Must be true in fact and sufficient in law, 9. 
Matters judicially noticed without pleading, 9. 
Pleadings framed to embarrass or delay, 10. 
And see Prra. 
PLEADING SEVERAL Matters, 441. See Prza. 
PLENEK ADMINISTRAVIT. 
Pleas of plene administravit, 578. See EXEcurTor. 
PLOUGH. 
Count for distruining beasts of the plough, 317. See DistrEss. 
Points OF DEMURRER, 822. See DEMURBRRER. 
POoUuIce. 
Actions for anything done in pursuance of the Police Acts, 389. 
Venue ; limitation; notice of action; general issue by statute; 
tender of amends; payment info Court, 389, 390. 
Action against constable for anything done under warrant ; de- 
mand of warrant, 390. 
When police constable justified in arresting, 795. 
Trespass by giving in charge to, 411. 
Portoy or INSURANCE. See INSURANCE. 
PossEssion. See PROPERTY. 
Pounp. 
Count for pound-breach, 324. 
for impounding a distress in an improper place, 324. 
Plea of a sale of a distress to pay for its keep in the pound, 731. 
And see DisTREss. 
PoUNDAsGE. 
Count by sheriff for poundage, 258. 
Prescription Act. See Common; Ways. 
PRESENTMENT. See BILis oF EXCHANGE. 
PRIMAGE. 
Count for primage, 131. See CarRizr. 
PRINCIPAL AND AGENT. 
Counts by and againet agents, 64, 273. 
Pleas in actions by and against agents, 484, 709. See AGENT. 
Plea of a set-off against plaintiff's agent, 688. 
PRINCIPAL AND SURETY. 
Counts against sureties on guarantees, 162. 
Pleas in actions against sureties, 591. See GUARANTEE. 
PRINTER. 
Plea in an action for the price of printing, that plaintiffs printing- 
press was not registered, 601. 
PRISON. 
Action for anything done under the Prison Act; venue; limita- 
tion; general issue; costs, 390, 391. 
And see IMPRISONMENT. 
PRIVILEGE, 
Privileged communications, 302. See DEFAMATION. 
Things privileged from distress, 317, 318. See DisTRxss. 
Privilege from arrest, 363, 396, 515. 
273 


970 


PRIVILEGE—continwed. 
Prictlege of attorney, 474. 
PROBABLE CAuss. ; 
Prosecution of legal proceedings without reasonable and probable 
cause, 350. See Mariciovus PROSECUTION. 
Probable cause for suspecting felony, 796. See Trespass ro 
PERSON. 
PROBATE. 
: Mode of pleading probate of will, 210. 
Effect of probate on title of executor, 153. 
PROCEsS. 
Plea of justification under a fi. fa. by the execution creditor, the sheriff, 
and the bailiff, 770. 
of justification under a fi. fa. by the sheriff alone, 771. 
by joint defendants as sheriff of Middlesex, 772. 
by the bailiff, 772. a . 
justifying an entry of the plaintiff's house under a ft. fa. against 
a third party, 772. 
to action for injury to reversion in goods, of sale under fi. fa. 
against party in possession, 772. 
of justification under a ca. sa. by the judgment ereditor, his at- 
torney, and the sheriff, 772. 
by the sheriff alone; bv the creditor alone; by the attorney of 
the creditor; by the bailiff, 773. 
justifying un entry to execute aca. sa., 773. 
justifying under a writ of capias on mesne process, 773. 
justifying under capias, in which plaintiff was misnamed, identify - 
ing him, 773. 
justifying under process of inferior court, 774. 
justifying under process of the county court, 774. 
justifying under a writ of attachment for contempt of the Court 
of Chancery, 774. 
justifying under warrants, etc. 774. 
that the trespass was committed under civil process, which was 
subsequently set aside on the terms that the plaintiff should 
bring no action, 775. 
Replication of nul tiel record, 775. 
traversing that the writ was sucd out, 775. 
that the writ was set aside for irregularity, 775. 
that the judgment was set uside as signed against good 
faith, 776. 
that the creditor countermanded the execution, 776. 
that the plaintiff paid the debt, 776. 
to a plea justifying under a writ of ca. sa. that the judg- 
ment was for less than £20, 776. 
that a writ of error wus issued, 776. 
that the defendant broke open the outer door in order to 
execute the writ, 776. 
And see Maricious PRosecurion. 
Pleading justification under process ; by the party; by the sheriff 
or officer, 770. 
By the party and sheriff jointly, 770. 
Justification under process in action for conversion of goods need 
not be specially pleaded, 770. 
Pleading justification under process of inferior court, 770. 
fi. fa. against third party may be shown under traverse of plain- 
uaff’s property, 772. 
Taking plaintiff under a ca. sa. in mistake for another, 773. 
Effect of replication taking issue, '775. 
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PROOEsS—continued. 
pial ph hae when necessary, 775. 
ication that process has been set aside, 775. 
Procnzin Am. = _ . 
Declaration by infant suing by next friend, 23. 
Infant must sue by prochein ami or guardian ; how appointed, 6. 
And see InFant. 
PROOTOR. 
Not duly qualified cannot recover fees, 499. 
PROFERT AND OYER abolished, 10, 438. 
PROHIBITION, writ of, 628. See JURISDICTION. 
Promissory Note, 109. See BiLis or ExcHanaE. 
PROPERTY. 
What property in goods sufficient to maintain trover, 291 ; detinue, 
312; trespass to goods, 414; trespass to land, 417. 
Possession evidence of property, 292, 417. 
When jus tertii may be set up, 292, 417, 717, 801. 
When tenant in common and joint tenant may sue his co-tenant in 
fees 292 ; for trespass to goods, 414; for trespass to land, 
417. 
Nuisances caused by real property, who liable for, 379, 380. 
PROTEST OF BILL. 
Count by payer supra protest on foreign bill, 105. 
against acceptor supra protest, 105. 
Mode of charging expense of protesting and noting bill, 95, 
104. 
Provipent Society, 159. Sec FRIENDLY SociEry. 
Proviso. 
How to plead proviso in a contract, 60, 62, 182, 466. 
Pusric Company, 140, 554. See Company. 
Pusiic HEALTH. 
Declarations by and against Local Board of Health, 31. 
Actions by and against Local Board of Health, 391. 
Actions against officers of health ; notice of action, venue, limita- 
tion, tender of amends, general issue by statute, 391. 
Pusric OFFICER. 
Declarations by and against the public officer of a banking company 
27, 28. 
by and against the public officer of a company empowered 
by Letters Patent, 28. 
And see Company. 
PUBLIO War. 
Plea of a public right of way, 816. 
justifying the removal of obstructions from public way, 817. 
of a public right of way along a navigable river, 817. 
Puis DaRrREIN CONTINUANCE, 451. See PLE. 


Quantum Mervit, 35. See INpEBrTaTus Count. 
QUIET POSSESSION. 
Count for breach of covenant for quiet possession, 205. 
for breach of promise of quiet possession, 206. 
W hen this covenant or promise implied, 205. 
Qur Tam. 
Declaration by an informer in a gué tam action, 33. 
See PenaL STATUTES. 


Rartway ACCIDENT. 
Count on insurance of passenger against railway accident, 192. 


And see ExroutToR, RaiLbway Company. 
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RatLway Company. 
Form of declaration by and against, 27. 
Count agginst a railway company for excessive charges for packed 
parcels, 126. 
for not providing trucks to convey carriages, 126. 
for not providing proper trucks for carrying horses, 127. 
for not safely keeping goods left in their custody at a station, 
128. 
for not forwarding goods left ata station to be forwarded, 
128. 
for loss of passenger's luggage, 135, 136, 283. 
for delay in carrying passenger, 136. 
for refusing to carry goods, 277. 
for refusing to carry packed parcels, 278. 
for delay in carrying goods, 278. 
for damaging goods in carriage, 279. 
for loss of goods, 279. 
for negligently driving a train against the plaintiff, 372. 
for negligently managing an engine whereby the plaintiff’s 
buildings were burned, 372. 
for negligence in a porter who knocked down the plaintiff with 
a truck, 373. 
for neglecting to light a station, 373. 
for keeping a station in a dangerous state, 373. 
against railway companies for negligence in regulating stations, 
lines, traffic, etc. 373, 374. 
for negligence respecting crossings of line, 374. 
for neglecting to maintain fences, 331, 374. 
for neglecting to maintain gates or stiles at level crossings, 
331. 
against a railway company for refusing to carry the plaintiff 
as a passenger, 282. 
for a personal injury to a passenger, 284. 
by executor of a passenger killed, for compensation for his 
family, 326. 
Plea by a railway company, sued as carriers, of a special condition ex- 
emptmg them from lability, 551. 
Duties of railway companies as common carriers, 123. 
Charges must be equal, 123. 
Special contracts with railway companies as carriers, 123. 
Railway and Canal Traffic Act, 551. 
What are reasonable conditions restricting the liability of railway 
companies ag carriers, 552. 
Liability of railway company carrying over other lines, 123, 134. 
Actions for anything done in execution of Railway Clauses Con- 
solidation Act ; tender of amends, payment into Court, 776. 
Reference of compensation for death to arbitrator under Regula- 
tion of Railways Act, 1868, 735. 
Rares. 
Avowries and cognizances for rates, 783. 
RATIFICATION. 
Replication tp plea of infancy that defendant ratified the promise after 
he became of age, 605. See INFANT. 
REALTY. 
Action for trespass to realty, 415. See Trespass To Lanp. 
Who liable for nuisance caused by real property, 379, 380. 
REBUTTER AND SURREBUTTER, 453, 458. 
REcEIrr. 
Effect of a receipt for a debt, 669. 
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RECOGNIZANCE OF Barn, 88. See Bart. 
REcoRD. 
Plea of nul tiel record, 621. 
mepuonnon where the record is of the same Court, 621. 
where the record is of another Court, 622. 
of nul tiel record to plea of judgment recovered, 628. 
Mode of traversing matter of record, 621. 
Where plea consists of matter of record and also of matter of 
Jact, 621. 
Notice to produce record, 622. 
Amendment upon trial by record, 622. 
RECTOR. 
Count by a rector against his predecessor, who resigned, for dilapida- 
tions, 315. 
against the executor of a deceased rector for dilapi- 
dations, 315. 
See DILAPIDATIONS. 
REGIsTRAR of County Court. 
Authorized to grant replevin and approve replevin bonds, 235, 
396. 
Liability for insufficiency of sureties to replevin bond, 235. 
REJOINDER. 
Rejoinder taking or joining issue, 458. 
Rejoinder traversing in terms, or by way of confession and avoidance, 
458. 
Joinder of issue added by plaintiff, 458. 
Rejoinder, 453. 
Rejoining gratis, 434. 
RELEASE. 
Plea of release, 670. 
of release to the further maintenance of the action, 670. 
to action by public officer of a banking company, of a release by 
the manager, 671. 
of release by deed of arrangement under Bankruptcy Act, 671. 
of the release of a co-contractor, 671. 
Replication traversing the release, 671. 
that the release was obtained by fraud, 671. 
of a subsequent alteration in the release by the insertion 
of the amount, 671. 
setting out the deed which showed a release subject to cer- 
tain conditions, and averring that the conditions had not 
been satisfied, 671. 
on equitable grounds that before the release the plaintiff 
had assigued the cause of action to another, of which 
the defendant had notice, and that the release was made 
without the consent of the assignee who now sued in 
the plaintiff’s name, 672. 
on equitable grounds that the release, though in general 
terms, was not intended by the parties to include the 
present claim, 672. 
Release must be specially pleaded, 669. 
Release must be by deed, 669. 
Effect of parol discharge of cause of action, 669. 
Liffect of parol exception or qualification of a release under 
seal, 669. 
Effect of receipt for a debt, 669. 
Release of one of co-debtors, 669. 
Release of co-debtor reserving right of action against the others, 
669. 
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RELEASE—continued. 
Release by a co-creditor ; where obtained by fraud ; by collusion, 
669. 
Summary application to strike out plea of release, where fraudu- 
lent or collusive, 670. 
Covenant not to sue; when may be pleaded as a release, 670. 
Covenant not to sue for a limited time, 670. 
Covenant not to sue with one of co-debtors or by one of co-credi- 
tors, 670. 
Form of plea of deed of release, 670. 
Replication traversing the release, 671. 
Replication setting out the deed verbatim, 671. 
RELINQUISHMENT OF PLEA. 
Entry of relinquishment of plea, 672. 
Relinquishment of pleas so far as they apply to new assignment, 657. 
Defendant must obtain leave of the Court to waive his plea, 672. 
REMAND. 
Count for malicious prosecution for felony, stating a remand, 355. 
for false imprisonment stating a remand, 412. 
RENT. 
Counts by landlord against tenant for rent, 199. See LANDLORD AND 
TENANT. 
for wrongful distresses for rent, 316. See Distress. 
Avowries and cognizances for rent, 778. See REPLEVIN. 
Pleas by executors sued for rent, 583. See ExEcuTors. 
REPAIRS. 
Count for not keeping premises in tenantable repair, 200. 
for not using premises in a tenantlike manner, 200. 
for not delivering up premises in good repair, 200. 
upon covenants to repair, 201, 202. 
And see LANDLORD AND TENANT; WASTE. 
REPLEVIN. 
Count in replevin, 392. 
Plea traversing the taking (non cepit), 777. 
denying the plaintiff’s property in the goods and claiming pro- 
perty in the defendant, 778. 
Avowry for rent in arrear from the plaintiff, 778. 
for rent in arrear under a demise to a third party, 779. 
by a joint tenant or tenant in common, 779. 
by a receiver in Chancery of the rents, 779. 
by a mortgagor in possession as bailiff of the mortgagee, 779. 
by executor for rent due to testator, 779. 
for distress taken after expiration of tenancy, 779. 
for double rent for holding over after notice to quit, 779. 
for a fee farm rent, 779. 
for a tithe rent-charge, 779. 
for arrears of land tax redeemed, 780. 
for annuities secured by distress, 780. 
for interest on mortgage, 780. 
for jointure rent charge, 780. 
for rent reserved on an estate tail, 780. 
Plea in bar to an avowry or cognizance for rent traversing the tenancy, 


traversing the reversion, 780. 

traversing that the defendant was bailiff, 781. 

of riens in arrear, 781. 

of tender of rent and expenses before impounding, 781. 
of a release of the rent before the taking, 782. 

that the goods were privileged from distress, 782. 
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REPLEVIN— continued. 
of a previous distress taken for the same rent, 782. 
oe goods had been previously taken under a fi. fa., 
of an eviction before the rent became due, 782. 
Avowry by a freeholder for a distress damage feasant, 782. 
by a tenant for a distress damage feasant, 783. 
by a commoner for a distress damage feasant, 783. 
Plea in bar to an avowry for a distress damuge feasant traversing the 
defendant’s title, 783. 
of the plaintiff's right of common of pasture by pre- 
scription, 783. 
of the plaintiff’s right of common of pasture pur cause 
de vicinage, 783. 
that plaintiif'’s cattle strayed on to defendant’s close by 
reason of his neglect in not repairing fences which it 
was his duty to repair, 783. 
Avowries and cognizances for rates, taxes, etc., 784. 
Plea in bar of payment into court, 784. 
of statute of lhmitation, 784. 
Action of replevin, 392. 
Powers of sheriff in replevin transferred to registrar of county 
court, 392. 
Removal of action of replevin from county court to superior court, 
393. 
Security given on removal, 393. 
Lnability for taking insufficient security, 235, 396. 
Description of the goods ; of the place where the goods were taken, 
393. 
Replevin cannot be joined with any other action, 393. 
Effect of plea of non cepit, 777. 
When defendant entitled to judgment for a return of the goods, 
777. 
Avowry and cognizance, object of,and mode of pleading, 777, 
778. ; 
General denial of avowry and cognizance, 780. 
Pleading several matters in bar to avowry or cognizance, 780. 
Pilea in bar cannot deny defendant's title at the time of the demise ; 
may deny reversion and right to distrain, 781. 
Effect of plea of riens in arrear, evidence admissible under, 781. 
Avowry for distress damage feasant, 782. 
Payment into court to avowry or cognizance, 777. 
REPLEVIN Bonp. 
Count on a replevin bond conditioned to sue in the county court, 
2305. 
on a replevin bond conditioned to sue in a superior court, 236. 
on a bond given by a defendant in replevin upon removal by 
certiorari conditioned to defend with effect, 237. 
Plea of the general issue, 672. 
traversing the breaches assigned, 672. 
that defendant was prevented prosecuting by the plaintiff not 
appearing, 673. 
that the replevin suit is still pending, 673. 
to action against surety, that the judgment in the replevin suit 
was obtained collusively, 673. 
Replevin bonds ; formerly taken by sheriff; registrar of county 
court authorized to take and approve replevin bonds, 235. 
Different kinds of replevin bonds, 235. 
Parties to ; registrar no party, 235. 
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REPLEVIN Bonp—continued. 
Liabilities of sheriff and of registrar, 235. 
Relief qgainst bond, 235. 
Payment into court in replevin does not work a forfeiture of the 
bond, 235. 
Effect of plea of general issue, 672. 
REPLICATION. 
Commencements of. 
Replication taking or joining issue, 458. 
Second or third replication to the same plea, 455. 
Replication traversing the plea in terms, or by way of confession and 
avoidance, 455. 
to part of a plea, 455. 
expressly admitting part of the plea, 455. 
in an action by husband and wife with a count by husband 
alone, 455. 
to a plea in abatement, 456. 
to a plea of matter of estoppel, 456. 
of matter of estoppel, 456. 
on equitable grounds, 456. 
where the plaintiff also new assigns to the same pleas, 457. 
to one of two pleas, to both of which the plaintiff new as- 
signs, 457. 
Commencements of replications, 453. 
Title and date, 453. 
Time for replying ; notice to reply, 453. 
Body of replication ; may traverse whole or part of plea, 454. 
Joinder of issue, 454. 
Replication de injunia, 454. 
Replying several matters, 454, 441. 
Replying and demurring together, 454. 
Taking and joining issue, 454. 
REQUEST. 
Averment of, when necessary in indebitatus count, 37. 
When necessary to charge a surety, 592. 
In contracts of indemnity, 603. 
In contracts of insurance, 611. 
RESCIssION OF CONTRACT. 
Plea that the contract was rescinded before breach, 675. 
stating a substituted agreement specially, 675. 
to an action on a deed, that the deed was cancelled with the con- 
sent of the plaintiff and defendant, 675. 
that a time policy was cancelled upon a return of premium for un- 
expired time, 675. 
that the defendant exonerated and discharged the plaintiff from 
his promise, 675. 
Rescission of contract before breach, 673. 
Substituted contract a good defence without performance, 673. 
Contract under seal can only be discharged by deed, 673. 
Agreement not to enforce the covenants in a deed, 673. 
Mode of pleading discharge of contract under seal, 678. 
Contract required by law to be in writing can only be altered by 
writing, 674. 
Whether it can be wholly rescinded by parol, 674. 
Contract put in writing by consent of parties may be altered or 
rescinded by parol, 674. 
Mode of pleading vontract required to be in writing, 674. 
Rescission after breach no defence, 674. 
Vested right of action can only be discharged by accord and satis- 
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RESCISSION OF ConTRACT—continued. 
faction, or by release under seal, 674. 
Waiver of bills and notes, 534, 674. 
Plea of exoneration and discharge of promise, 674. 
Leave and licence before breach, 674. 
Effect of renunciation or refusal to perform a contract, 675. 
RESCUE. 
Count for pound-breach and rescue of a distress, 324. 
RESTRAINT OF TRADE. 
Counts on contracts not to carry on trade in a particular place, 262, 
263. 
on la not to carry on trade or to pay liquidated damages, 
21 
RETAINER. 
Plea by an attorney denying his retainer, 497. 
by an executor of a retainer for his own debt, 580, 
REVERSION. 
Count for an injury to the plaintiff’s reversion in land, etc., 393. 
for an injury to the reversion in removing fixtures, 394, 
for various injuries to reversionary property in land, 394, 395. 
for an injury to a reversionary property in goods, 395. 
Plea of not guilty, 784. 
traversing the possession of the plaintiff's tenant, 785. 
traversing the plaintiff’s reversion, 785. 
justifying the removal of fixtures as tenant’s fixtures, 785. 
Declaration for injury to reversion ; statement of the injury, 
393. 
What amounts to an injury to the reversion in land ; tempo- 
rary actz; acts done with intent to establish an easement, 
393, 394. 
Repeated actions for continuing injury ; damages, 394. 
Injury to reversionary property in goods ; owner of rever- 
sionary interest cannot bring trespass or trover, 395. 
Effect of not guilty, 784. 
Reversion by estoppel, 207, 636. 
REVOCATION. 
Of agency, claim for work done before revocation, 41. 
Revocation of agency by death; liability of executor, 154. 
Revocation of leave and licence, 741. 
REWARD. 
Counts on promises to pay rewards for the recovery of stolen property 
or for the discovery of a murder or robbery, 2 
for a reward offered for the best plan for a building, 237. 
RIENS IN ABREAR. 
Plea in bar to an avowry or cognizance for rent of riens in arrear, 781. 
Plea of riens in arrear, when applicable, 632, 781. 
Evidence admissible under, 781. 
Riens Per Descent. 
Plea by an heir of riens per descent, 596. See Herr. 
Rrens Per DEvisE. 
Plea by a devisee of riens per devise, 597. See DEVISEE. 
Rieat. 
Mode of stating the right in a declaration, 7, 
Riegxet to BEGIN. 
Upon traverses, 436. 
To prove damage, 436. 
Upon cross demurrers, 822. 
Riot. 
Action against hundred for damage done in a riot, 33, 338, 
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Riven. 
Count for diverting water of, 424. See WaTEr. 
for abstructing a public navigable river, 381. 
for trespass to a river, 417. 
Plea of a public right of way along a navigable river, 817. 


SALE oF Goops. 
Counts by vendor against purchaser. 
Indebitatus count for goods sold and delivered, 38, 237. 
for goods bargained and sold, 38, 237. 
Count on a contract to pay for specific [or unascertained ] goods by ac- 
cepting a bill of exchange, 238. 
on a contract to pay for specific goods a valuation price by a 
bill of exchange, 238. 
on a like contract for not appointing a valuer, 239. 
on a contract for the sale of specific [or unascertained | goods 
for not accepting them, 239. 
on a8 contract for the sale of unascertained goods to be delivered 
at different times for not accepting, 240. 
for not removing from the plaintiff’s land timber sold to the de- 
fendant, 240. 
against a buyer of lots at an auction for not removing them, 


for not accepting goods made to order, 241. 
ona contract for the sale of goods delivered subject to approval, 
for not paying for or redeliyering them, 241. 
Counts by purchaser against vendor. 
for not delivering specific [or unascertained] gooda sold, 241. 
on a contract for the sale of goods expected by a certain ship, 
for not delivering, 243. 
on a sale of goods sold by description, for delivering goods in- 
ferior to the description, 244. 
for not delivering a machine within a time agreed upon, stating 
special damage, 244. 
on warranties on the sale of goods, 263. See WARRANTY. 
Pleas. 
The general issue, 675. 
Traverse of the sale, 676. 
Traverse of the non-payment for the goods, 676. 
Traverse of the non-acceptance of the guods, 676. 
ares that the plaintiff was ready and willing to deliver the goods, 
676. 
That plaintiff was not ready to deliver goods equal to the contract, 
676. 
That the goods tendered were not equal to sample, 676. 
That the goods were not in a merchantable condition, 676. 
That plaintiff was not ready to deliver within a reasonable time, 
676. 
That seller had no title to the goods, and they were taken by the 
real owner, 676. 
Traverse of the non-delivery, 677. 
Denial that the plaintiff’ was ready and willing to accept, 677. 
Denial that the plaintiff was ready and willing to pay for the goods, 
677. 
The Statute of Frauds and Lord Tenterden’s Act as to contracts 
Sor the sale of goods, 237. 
When common count for goods sold and delivered applicable, 
38. 
For goods bargained and sold, 39. 
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Satz or Goons—continued. 
Pleas—continued. 

Sale of goods to be paid for by bill, 238. > 

Describing the goods in the declaration, 238. 

Sale of goods subject to approval, 241. 

Damages for not accepting goods under @ contract of sale, 
239. 

Damages for not delivering goods under a contract of sale, 
241. 

Damages for delivering goods inferior to description, 244, 
267. 

Damages for non-delivery of specific chattels sold, 244. 

Execution for specific delivery of goods under the Mercantile 
Law Amendment Act, 242. 

Effect of pleas of the general issue, 675. 

Variance in promise or consideration ; may be relied upon under 
the general issue, 676. 

What matters must be pleaded, 676. 

Objections under the Statute of' Frauds ; under the Stamp Acts ; 
may be taken under the general issue, 676. 

Breach of warranty no defence in action for price; may be 
shown in reduction of damages, 265, 676. 

And see Goons. 

SaLE or Lanp. 
Counts by vendor against purchaser. 
Indebitatus count for the purchase-money of an estate sold and con- 

veyed, 246. 

for the purchase-money of a copyhold estate sold and surren- 
dered, 246. 

for the purchase-money of a leasehold estate sold and assigned, 
246. 


7- 


for the premium on a lease granted by plaintiff to defendant, 
246. 
Special counts on contracts of sale for not paying the purchase-money, 
246 : 


On a sale by private contract for not completing the purchase, 247. 

For refusing to accept a lease under an agreement, 247. 

On a sale by auction for not completing the purchase, 248. 

On an agreement to assign a public-honse, with goodwill, fixtures and 
stock in trade, for not completing, 249. 

On a sale of the benefit of a contract for the purchase of a house, 
250. 

On the sale of an agreement for a lease, 250. 

Counts by purchaser against vendor. 

On a sale by private contract for not completing, 250. 

On a sale by private contract for not delivering an abstract of title, 
252. 

On a sale by auction for not making a good title, 252. 

For not delivering abstract of title, 253. 

For compensation for an error in particulars of sale according to the 
conditions, 253. 

On an agreement to grant a lease, 253. 

On an agreement to assign a lease, 254. 

On the covenants for title, etc., in deed of conveyance, 254. 

Pleas. 

The general issue, 677. 

Denial that the plaintiff made a good title, 677. 

Denial that the plaintiff was possessed of the term sold, 678. 

Denial that the plaintiff was ready to convey, 678. 
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Sate oF Lanp—continued. 
Pleas—continued. 
Denial thatthe plaintiff tendered a conveyance for execution, 678. 
That the vendor delivered an abstract to which the purchaser raised no 
objection within the stipulated time, 678. 
That the vendor made a good title according to the sonGuone: 
678. 
That the vendor rescinded the'sale under a power contained in the con- 
ditions, 678. 
The Statute of Frauds as to the sale of any interest in land, 
246. 
Indebitatus count for the purchase-money of land; release of 
purchase-money in the deed, 246. 
Damages in action against purchaser for not completing purchase, 
247. 
Sale of land by auction ; employment of puffer ; selling without 
reserve ; reserving right to bid, 248. 
When purchaser may recover deposit ; interest on deposit, 250, 
251. 
Damages in action against vendor for not completing, 251. 
Damages for loss of bargain, 251. 
Failure to complete through defect in title, 251. 
Implied warranty of title in contract to grant lease; in contract 
to sell lease ; in sale of agreement for lease, 253, 254. 
Effect of plea of the general issue, 677. 
Objections under the Statute of Frauds; and under the Stamp 
Acts, may be raised under the general issue, 677. 
Traverse of conditions precedent, 677. 
Traverse of breaches ; excuses of breaches, 677. 
SAMPLE. 
Count on a warranty of goods sold by sample, 268. 
Plea that goods tendered were not. equal to sample, 676. 
SaTIsFacTION, 477. See ACCORD AND SATISFACTION. 
SCHOOLMASTER. 
Indebitatus count by a schoolmaster for tuition, board, etc. 254. 
Count by a schoolmaster for removing a pupil without a quarter’s 
notice, 255. 
SEAMAN. 
Indebitatus count by a seaman for wages, 255. 
Count on a seaman’s advance note, 256. 
Summary jurisdiction as to seaman’s wages under Merchant Ship- 
ping Act, 205. 
Jurisdiction of the Admiralty Court as to wages, 256. 
SEAWORTHINESS. 
Plea that the ship was not seaworthy, 613. 
Warranty of seaworthiness, implied in voyage policies, not in time 
policies, 613. 
Meaning of seaworthiness, 613. 
SEDUCTION. 
Count for the seduction of plaintiff’s servant, 359. See MasTER aNnD 
SERVANT. 
Nature of service necessary to support this action, 359, 360, 751. 
SELF-DEFENCE. 
Plea of self-defence, 792. 
Replication that plaintiff first assaulted defendant in defence of his 
land, 792. 
New assignment of excess, 756. 
SEPARATION DEED. 
Count on a separation deed for the wife’s annuity, 69, 
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SEPARATION DrEp—continued. 
Count on covenant that wife should not. molest husband, 175. 
on covenant to indemnify husband against wife’s debts, 175. 
Plea of illegality in providing for future separation, 6 
SERVANT. See MasTER AND SERVANT. 
SET-OFFY. 
Plea of set-off, 682. 
Particulars of set-off, 683. ; 
Statement of set-off on a bill of exchange accepted by the plaintiff, 
683. 
of set-off on a bill of exchange indorsed by the plaintiff to 
the defendant, 683. 
of set-off on a promissory note made by the plaintiff, 684. 
of set-off on a promissory note indorsed by the plaintiff to 
the defendant, 684. ; 
of set-off on a bond, 684. 
of set-off on a covenant, 684. 
of set-off on a judgment, 684. 
of set-off for liquidated damages under a covenant or agree- 
ment, 68d. 
of set-off for penalties for not completing a building con- 
tract by a certain day, 685. 
Plea of set-off to an action on a bond, 686. 
to an action by an executor of a set-off for debts due from the 
m testator in his lifetime to the defendant, 686. 
to an action against executors of a set-off for debts due to the tes- 
tator in his lifetime, 686. 
to an action by the assignees of a bankrupt of a set-off due from 
the bankrupt before bankruptcy, 687. 
to an action by the assignees of « bankrupt of a set-off due from 
re bankrupt after the act of bankruptcy without notice, 
687. 
of a set-off of a credit given to the bankrupt by discounting 
bills for him, 687. 
of a set-off of credit given by accommodation bills, 687. 
that money was received under a credit given by the bankrupt 
and set-off, 687. 
to count for not accepting bills in payment of goods sold by the 
bankrupt, 687. 
of mutual credit under the Scotch bankrupt law, 688. 
of set-off by a contributory sued for calls on the winding up of a 
company, 688. 
to an action for goods sold that they were sold by plaintiff’s agent 
and a set-off against the agent, 688. 
that money received was the proceeds of goods sold by order of 
plaintiff’s partner, and set-off against him, 689. 
that the debt was a joint debt of the defendant and another and a 
set-off of debts due to them from the plaintiff, 689. 
of set-off of cross demands on account stated, 689. 
on equitable grounds of a set-off of a judgment recovered against 
the plaintiff by a trustee for the defendant, 573. 
on equitable grounds of a set-off against the person for whom 
plaintiff was trustee, 574. 
Replication traversing the set-off, 689. 
traversing the sct-off against executors, 690. 
admitting the whole set-off and nolle prosequz, 690. 
admitting part of the set-off and nolle prosequs to that 
amount and traversing the residue, 690. 
of the Statute of Limitations, 691. 
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SET-OFF—continued. 
Replicatton—continued. 


of the discharge of the plaintiff by bankruptcy, 691. 
of the bankruptcy of the defendant and the vesting of the 
causes of set-off in his assignees, 691. 
on equitable grounds that the plaintiff had assigned the 
debt with notice to the defendant before the accruing of 
the set-off, 574. 
Statutes of Set-off, 678. 
The statute applies to liquidated debts only ; not to claims for un- 
liquidated damages, 679. 
Claims which may be framed either as debts or as for damages, 
679. 
Set-off may be pleaded to part of claim which is liquidated, 679. 
The debts must be mutual and in the same rights, 680. 
Set-off of debts due to or from joint debtors, 680. 
Set-off of debts due to or from husband and wife, 680. 
Set-off of debt of cestui que trust in action by trustee, 680. 
Set-off in action by and against executors, 680. 
Set-off in action by or against a company, 681. 
Set-off in actions by assignees of bankrupt, 681, 687.' 
Mutual credits given in bankruptcy, 681. 
Debts must be due before action; must continue due until trial, 
682. 
Payment may be proved under a replication in denial of the debt, 
682. 
Defendant not bound to plead set-off, 682. 
Amount of set-off proved is not recovered by the plaintiff? within 
County Courts Acts, 682. 
Set-off may be pleaded generally, 682. 
Plea of set-off taken distributively, 683. 
Equitable jurisdiction to set-off judgments and costs, 683. 
Set-off of interest, 683. 
Particulars of set-off ; consequences of not delivering, 683. 
Mode of pleading set-off of or against a bond, 684. 
Set-off of judgment debt not available after debtor taken in exe- 
culion, 684. 
Pleading set-off against agent in action by principal, 638. 
Traverse of plea of set-off, 689. 
Evidence admissible under issue, 690. 
Set-off may be admitted, by amending particulars or by nolle pro- 
sequi, 640. 
Statute of Limitations and bankruptcy must be replied specially, 
690, 691. 
phos demands and set-off, when ground for equitable pleading, 
571. 


SEVERAL CONSIDERATIONS. 


Indebitatus count on several considerations, 54. 


SeveraL Counts, 10. See JOInDER OF CoUNTS. 


Several indebitatus counts how distinguished, 54. 


SEVERAL PuiEas, 441. See PLEADING SEVERAL MATTERS. 


SHARES. 
Indebitatus count for the price of shares sold, 256. 
Count by vendor of shares against purchaser for not accepting, 257. 


@ 


by a vendor of shares against the purchaser on an implied in- 
demnity against future calls, 179. 

by purchaser of shares against vendor for not transferring, 
257. 

on a loan of shares, etc., for not redelivering, 258. 
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SHARES— continued. 
Count for calls on shares, 141. See Company. 
against company for refusing to register shares, 289. See Com- 
PANY. 
Mandamus against a company to register shares, 356. See Manpamvs. 
Contracts for sale or transfer of shares must set forth in 
writing the distinguishing numbers of the shares, or the 
name of the registered proprietor, 256. 
Damages in action for not accepting shares ; for not trans- 
Serring, 257. 
Damages for breach of contract to replace stock or shares 
on @ given day, 258. 
Indemnity against future calls, 179. 
Lhability of infant holding shares for calls, 605. 
SHERIFF. = 
Indebitatus count by a sheriff for fees, etc., 258. 
for the money levied under a writ, 259. 
Counts against sheriffs for penalties, 259. 
against a sheriff for not levying under a fi. fa., 396. 
for a false return of nulla bona to a fi. fa., 397. 
for other false returns, 398. 
for negligence and defuult in execution, 398. 
for not arresting on mesne process, 399. 
for not arresting on final process, 400. 
for an escape on mesne process, 400. 
for an escape on final process, 401. 
by a landlord against the sheriff for the removal of goods taken 
in execution against the tenant without paying the rent due, 
402. 
by a shertff against his deputy for a default of duty in the execu- 
tion of the office for which the plaintiff was sued and had to 
pay damages, 403. 
by the sheriff tor fraudulently directing him to take the wrong 
person or goods in execution, 403. 
Plea of not guilty, 785. : 
traversing the judgment, 786. 
traversing the process, 786. 
traversing the delivery of the process to the defendant, 786. 
traversing that there were any goods within the bailiwick, 786. 
traversing the levy, 787. 
that the plaintiff countermanded the writ, 787. 
traversing the debt of the execution debtor, 787. 
to count for negligence in sale, leave and licence of plaintiif, 
787. 
in action for an escape, 788. 
that debtor produced certificate of registration of deed in bank- 
ruptcy, 788. 
to a count by the landlord against the sheriff for the removal of 
goods taken in execution against the tenant without paying the 
landlord a year’s rent, 788. 
by a sheriff justifying under process, 770. See PRocgss. 
Inability of the sheriff for the acts of the undersheriff or 
bailiff committed under colour of process, 396. 
He is not liable for acts done not under colour of process ; 
or after supersedeas, or by special bailiff, 396. 
Actual damage in general necessary to sustain action against 
sheriff for breach of duty, 396, 399, 786. 
Escape or default in arresting on final process actionable 
without actual damage, 396, 400, 786. 
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SHERIFF—continued. 
Arresting privileged person, 396. 
Liability for taking wrong person or goods, 773. 
‘What constitutes an escape as against the sheriff, 401. 
Liability for not discharging on tender of debt and costs, 
401 


Authority of attorney to order discharge, 401. 
Measure of damage in action against sheriff, 401, 402. 
Liability of sheriff with respect to replevin and replevin 
bonds ; liability of registrar of county court, 235, 396. 
Effect of not guilty in actions against sheriff for default of 
duty ; tn actions for not levying; for false return ; for 
escape, 785, 786. 
What matters must be pleaded, 786. 
Limitation of action against sheriff, 786. 
Traverse of the levy, evidence under, 787. 
Countermand of the writ; discharge by written order of 
plaintiff’s attorney, 787. 
When sheriff may deny the original debt, 787. 
Money received by sheriff in execution of writ, 44. 
Liability for the proceeds of goods wrongfully seized and 
sold, 48. 
Surp. See CarRiER ; Marine INSURANCE; CHARTERPARTY ; SEAMAN ; 
COLLISION ; PILot. 
SHOOTING. 
Count for disturbance of a right of shooting, 403. 
for disturbing plaintift’s game, 404. 
Plea justifying trespass under night of shooting, 804. 
Right of shooting, how granted, 199, 403. 
When indebitatus count will lie for use of, 199. 
When trespass will lie, 404. 
SLANDER, 301. See DeFaMaTION. 
SLANDER OF TITLE. 
Counts for slander of title to land, 404. 
for slander of title to goods, 405. 
Action for slander of title, 404. 
Special damage necessary, 404. 
What constilutes slander of title, 404. 
Bona fide statement by person having aun interest in the matter 
not actionable, 404. 
Form of declaration, 404. 
Depreciation of quality of goods, 404. 
Sotrcrror. See ATTORNEY. 
Son AssacLT DemrsngE. See SELF DEFENCE. 
SpecraL Counts, 58. 
SpeciaL DamaGE, 12. See DamaaeE. 
SPECIAL DEMURRER abolished, 819. See DEMURRER. 
SPECIAL TRAVERSE abolished, 438. 
Sprritvovs Liquors. 
Plea that the debt was for spirits sold in quantitics of less value than 
twenty shillings, 600. 
that excigable liquors were sold on unlicensed premises, 601. 
STAKEHOLDER. 
Plea that the money was deposited with defendant to abide event 
of a wager, 590. 
Money deposited with stakeholder, when recoverable, 51. 
STALLAGE. 
Indebitatus count for stallage, 261. 
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Stamp. 
Objection to, how taken, 467. 
Objection to stamp on bill or no/e, 522. 
Alteration of bill rendering ngo stamp necessary, 5B2. 
STANNARIES. 
Plea of privilege of a tinner within the Stannaries, 629. 
StaTuTE oF Fravvs. See Fraups. 
Statute oF Limitation. See Limirarron. 
Stzam ENGINE. 
Count for negligently managing an engine, whereby plaintiff's build- 
. ings were burned, 372. 
Stzam Tue. 
Count against the master of a steam tug for negligence in towing the 
plaintiff’s ship, 134. 
STEVEDORE. 
Liubility for negligence of, 281. 
STEWARD OF MANOR. 
Count by steward of manor for fees, 149. 
Excessive fees paid to, 50. 
Srocx. 
Indebitatus count for stock sold and transferred, 259. 
Count on a bond conditioned to replace stock, 259. 
on a covenant to replace railway stock on a certain day, 259. 
against the Bank of England for refusing to pay the dividends 
on stock, 405. 
against the Bank of England for refusing to transfer stock, 405. 
against the Bank of England for transferring the plaintifl’s stock 
without authority, 405. 
against tlhe East India Company for refusing to transfer stock, 


against a joint-stock company for refusing to register stock, 289, 

405. 
Claim of mandamus to enter a transfer of stock, 356. 

STOCK-JOBBING. 

Pleas under the Stock-jobbing Act, 691. 

Plea that money received was collected by defendant under the rules of 
the Stock Exchange from the debtors of a defaulter to be distributed 
amongst his creditors, 692. 

The Stock-jobbing Act repealed, 691. 
Money paid or lent for purposes of stock-jobbing contract, 692. 
STOPPAGE IN TRANSITU. 
Plea of stoppage in transitu by an unpaid consignor, 555. 
Suppana. See WITNEss. 
SUBSTITUTED AGREEMENT, 478, 673. 
SUGGESTION OF Breaciess, 546. See Bonn. 
SUGGESTION OF DratTu, 18, 19. 
SUIOIDE. 
Effect of death by, on life policy, 618. See INSURANCE. 
Sunpay TraDina. 
Plea that the contract was made upon a Sunday, 692. 
Suprort. 
Count for taking away the subjacent support of the plaintiff’s land by 
mining, 406. 
for taking away the adjacent and subjacent support of the plain- 
tiff’s land and the buildings thereon, 407. 
for taking away from the plaintiff’s house the support to which 
it was entitled from the adjoining house, 407. 
for negligently pulling down the house adjoining the plaintiff’s, 
374. 
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SuPprort— continued. 
Plea of not guilty, 789. 
traversing the plaintiff’s possession of the land, 789. 
travefsing the plaintilf’s right of support, 789. 
justifying a trespass under a right of support and of entry to 
maintain and repair the support to defendant’s house, 789. 
Right to support for land from the subjacent land ; from 
the adjacent land; natural and acquired rights of, 406. 
Appreciable damage necessary to maintain action, 406. 
Right of support for buildings from subjacent and adjacent 
land and from adjacent buildings, 406. 
Negligence in pulling down the adjoining house, 374. 
Obligations as to state of adjoining property, 407. 
Effect of not guilty, 789. 
Surety. See GuaRANTEE. 
SurGEON, 225. See MevicaL ATTENDANCE. 
SURREBUTTER, 403, 408. 
SURREJOINDER. 
Surrejoinder taking or joining issue, 458. 
traversing in terms or by way of confession and avoid- 
ance, 458. 
SURRENDER. 
Plea by tenant of a surrender of the premises, 634. 
of a surrender by operation of luw, 634. 
SURVEYOR. 
Liability of, for non-repair of highway, 338. 
SURVIVING PaRTNER. See Partner. 
SUSPICION OF FELONY. 
Plea justifying an arrest and imprisonment on suspicion of felony, 795. 


Taxes. 
Avowries and cognizances for taxes, 783. 
Plea to action for rent, of deductions for income tax, land tax, etc., 
632. 
TELEGRAPH COMPANY. 
Count against a telegraph company for not transmitting a message cor- 
rectly, 137. 
The Telegraph Act; telegraphs to be open to all persons atke, 
137. ° 
Penalty for omission or delay in transmitting message, or for 
divulying message, 137. 
TENANT. Sce LANDLORD AND ‘TENANT. 
TENANT IN CoMMON. See ACCOUNT. 
Remedy for profits withheld by a tenant in common, 63. 
When tenant in common may sue co-tenant in trover or trespass, 
292, 414, 417. 
TENDER. 
Plea of tender, 694. 
Replication traversing the tender, 695. 
that a larger sum was due in respect of an entire cause of 
action, 695. 
Tender ; how and when to be made; debt payable on certain day ; 
debt payable on demand, 693. 
Tender of smaller sum for a larger entire debt ; debtor cannot 
plead a set-ujf of part and a tender of the residue, 693. 
Tender cannot be pleaded to part of an entire debt ; may be pleaded 
to part of an indebitatus count ; replication of larger amount 
due in respect of a single entire debt, 693. 
Tender cannot be pleaded to claim for unliquidated damages, 694. 
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TENDER—continued. 
Tender to or by one of joint creditors or joint debtors, or to or by 
agent, 694. 
Payment into court of sum tendered ; effect of, as admission, 694. 
Tender not allowed with other pleas, 694. 
Plaintiff may take money out of court ; amount is not recovered 
tn the action within the County Courts Acts, 694. 
Defendant if successful entitled to costs, 694. 
Issue on plea of tender ; traverse of continual readiness to pay, 
695. 
Replication of demand and refusal, 695. 
TENDER OF AMENDS. 
Plea of tender of amends under a statute, 790. 
Plea of tender of amends and disclaimer of title in an action for tres- 
pass by defendant’s cattle on plaintiff’s land, 790. 
Tender of amends, statutory defence of, 789. 
Statutes giving the defence under the general issue, 790. 
Statutes giving plea of tender of amends, 790. 
When payment of the money into court necessary, 790. 
Acting in pursuance of statute authorizing tender, 790. 
Tender of amends with disclaimer of title in trespass to land, 790. 
TERM OF YEARS. 
Mode of pleading, 209. 


THREATS. 
Plea that defendant was induced to contract by threats, 566. See 
DUREsS. 
TrILLaGEs, 150. Seo Crops. 
TIME. 


Time for declaring, 1. 
Time for pleading, 434. 
TIPPLING AcT. 
Plea of the Tippling Act, 600. 
TITHE. 
Avowry for a distress for a tithe rent-charge, 779. 
TITLE. 
Counts on a contract of sale of land for not making out a good title, 
252, 
on covenants for title in a conveyance, 254. 
by lessce against lessor for breach of covenant for title, 205. 
for breach of covenant for quiet enjoyment, 205. 
for slander of title to property, 404, 405. 
Plea of disclaimer of title in treapass, 790. 
Pleas of title in the defendant, 802, 804. See Trespass To LAnp. 
Covenant for title, when implied in lease, 205. 
Title by assignment, how pleaded, 208. 
Title of plaintiff in trespass, 417. 
Traverse of plaintiff’s title, 801. 
Pleading title in defendant, 802, 804. 
TrrttzE Dxreps. 
Count for the detention of title deeds, 314. 
Who entitled to sue for, 312. 
TirLe oF Dianity, how stated in pleading, 4. 
TirLE OF PLEADING, 1, 433. 
TitLE, SLANDER OF, 404. See SLANDER oF TITLE. 
Tou. 
Indebitatus count for tolls on passing through a turnpike, 260. 
for tolls on passing over a bridge, 260. 
for tolls on goods landed at a port, 260. 
for tolls for goods carried on rivers or canals, 260. 
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Tori—continued. 
Indebitatus count for tolls for anchorage, 260. 
for rates for the use of a railway, 260. 
by one railway company against another for the 
hire and use of a railway and stock, 260. 
for tolls on cattle or goods sold in a market, 261. 
for stallage, 261. 
Count for rent on a demise of the tolls of a turnpike road, 260. 
Count for breach of an agreement for composition of tolls, 260. 
The county courts have no jurisdiction in any action in which the 
title to the toll shall be in question, 260. 
TONNAGE. 
Indebitatus count for tonnage on canals, 131. 
TRADE. 
Indebitatus count for the price of the goodwill of a trade, 261. 
for the price of book debts assigned by the plaintiff 
to the defendant, 262. 
Special count for the price of the goodwill of a trade, 262. 
Count on a promise upon the sale of a goodwill not to carry on the 
trade in the same place, 262. 
upon contracts not to carry on the trade within certain limits, 
263. 


fe 


on a contract on the sale of a business to pay liquidated da- 
mages, in the event of carrying on the business, 217, 263. 
Counts for nuisances by carrying on noxious trades, 382, 383. 
Goodwill of trade, 261. 
On sale of goodwill, no implied contract not to arry on 
similar trade, 261. 
Contracts not to carry on same trade; remedy by injunc- 
tion, 261. 
Contracts in restraint of trade, 262. 
TRADE Mark. 
Count for manufacturing and selling goods marked with the plaintiff's 
trade mark, 408. 
for using the name or title of a banking business which had been 
previously assumed by the plaintiff, 410. 
for the penalty for using the name or mark of a patentee of a 
patented article without his consent, 410. 
for fraudulently procuring the plaintiff to manufacture goods 
with the trade mark of another, 410. 
“* The Merchandize Marks Act, 1862 ;”’ effect of trade mark 
as a warranty ; effect of indications of quantity, quality, 
etc., 408. 
Jurisdiction of Court to destroy counterfeit articles ; to grant 
anjunction ; to order inspection, 408, 409. 
Action for counterfeiting trade mark, etc., 409. 
What constitutes the right to a trade mark, 409. 
Infringement of trade mark ; damages ; injunction, 409. 
Joint owners of trade mark may sue separately, 410. 
Plea of the general issue, 791. 
TRANSITORY AOTION, 2. 
TRAVERSE. e 
General and specific traverse, 436. 
Traverse of conditions precedent ; of breach, 435. 
Effect of traverse in admitting matters not traversed, 436. 
Special traverse abolished, 438. 
TRESPASS AB INITIO. 
By abuse of legal authority, 741. 
Irregularity in distress for rent does not operate as, 321. 
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TRESPASS AB INITIO—continued. 
By an irregularity in treatment of distress damage feasant, 732. 
Should be replied, not new assigned, 741, '755. 
TRESPASS TO GOODS. 
Counts. 
For taking and carrying away goods, 414, 
For taking the plaintiff's goods, being his stock-in-trade, stating special 
damage, 415. 
For taking and impounding cattle, 415. 
For taking and ill-using the plaintiff’s dog, 415. 
For taking plaintiff’s game, 415. 
For trespasses to other kinds of goods, 415. 
For trespasses to goods by or against executors, administrators, hus- 
band and wife, assignees of bankrupt, etc., 415. 
Pleas. 
Not guilty, 798. 
Traverse of the plaintiff’e property in the goods, 799. 
Justifying the removal of goods encumbering the defendant’s premises, 
799. 
Justifying taking the plaintiff's goods because he had so mixed them 
up with the defendant’s that they could not be separated, 800. 
Justifying the taking and detaining of cattle which had strayed on the 
defendant’s close, 800. 
To an action for driving the plaintiff’s sheep, that the defendant drove 
them off his land on which they had strayed, 800. 
Replication to same that the sheep escaped on to the defen- 
dant’s land in consequence of the defects in the defe..dant’s 
fence, 800. 
Justifying the removal of waggon from defendant’s close, 801. 
Replication of custom to come on the land with waggon to re- 
move crops as outgoing tenant, 801. 
Justifying the taking of goods under distress, 729. See DistTREss. 
Justifying the taking of goods under process, 770. Sce PROCESS. 
Justifying the removal of goods obstructing a highway, 817. 
Trespuss to goods; what constitutes an act of trespass, 414. 
Illegal and irregular distresses, 316, 414. 
Plaintiff's right of property; immediate possession ; trustee ; 
special property ; tenancy in common, 414. 
Possession evidence of right ; jus tertii, 414, 
Damages in the nature of interest, 415. 
Liffect of not guilty, 798. 
Traverse of property ; evidence under, 799. 
Issue as to property distributive, 799, 
Removal of goods or cattle encumbering close, 799. 
TRESPASS TO LAND. 
Counts. 
For trespass to land, 415. 
For trespass to a river, 417. 
For trespass to a mine, 419. 
For trespass to a party wall, 419. 
For trespass to a crop of grass, exclusive right to cut turf, etc., 419. 
For trespase to highway, etc., 419. 
For trespass to shooting, fishery, etc., 419. 
For breaking and entering the plaintiff’s dwelling-house and carrying 
away goods and expelling the plaintiff, 420. 
For trespasses under special circumstances, 421. 
By one tenant in common against another for a trespass, 421. 
For mesne profits and the coats of an ejectment, 421. 
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Trespass TO Lanp—continued. 
Pleas. 

Not guilty, 801. 

Traverse of the plaintiff’s property in the land, 801. 

That the land was the freehold of the defendant, 802. 

Replications to same, deducing title from the defendant, 803. 
Replications of estoppel to pleas disputing property, 734. 

By tenant in common, as to part payment into court, and as to residue 
liberum tenementum, 803. 

Justifying under the authority of the owner, 803. 

By the owner of a house and his servant justifying entering the 
house and removing the plaintiff’s goods, 803. 

Of defendant’s title under a demise from the freeholder, 804. 

Of copyhold title in the defendant, 804. 

By lord of manor justifying as seizure quousque, 804. 

Justifying under rights of fishing and shooting, etc., 804. 

Justifying under rights to dig minerals, etc., 805. 

To an action for a trespass by cattle that it was cnused by defects in 
the plaintiff’s fences, 805. 

To an action for trespass by cattle of disclaimer of title and tender of 


amends, 790. 

Justifying an entry into plaintiff’s land to retake defendant’s goods, 
806. 

Justifying an entry into plaintiff’s land to deposit hia goods there, 


806. g 
Justifying entry to remove obstruction to defendant’s lights, 806. 
Justifying entry to maintain support to defendant’s house, 806. 
Justifying entry to abate nuisance of filth, 806. 
Justifying entry to repair a pier in a public river, 806. 
By a railway company justifying entry under Lands Clauses Act, 
806. 
By vicar of church justifying breaking into chancel, 806. 
Justifying under right of common, 711. See Common. 
Justifying under custom, 720. See Custom. 
Justifying under right of way, 810. See Ways. 
Justifying under a distress, 729. See Distress. 
Justifying under process, 772. Sce PRocEss. 
Trespass to land ; what constitutes act of trespass; breaking and 
entering, 415, 416. 
Trespasses by animals, 416. 
Negligent acts, 416. 
Omissions, 416. 
Continuance of trespass, 416. 
Unintentional acts; mistake, 416. 
Acts of servant, 416. 
Property subject to trespass ; incorporeal rights ; meaning of term 
close, 417. 
Title of plaintiff; actual entry necessary to maintain action, 
417, 801. 
Possession evidence of property ; jus tertii, 417, 801. 
Trespasses between joint tenants, and tenants in common, 417. 
Venue local ; where to be laid ; description of place; by name ; 
by abuttals ; insufficient description, 418. 
Plaintiff and defendant having land of same name or descrip- 
tion, 418. 
Declaration claiming for several or continued trespasses, 418. 
Matters of aggravation ; need not be pleaded to; distinction be- 
tween matters charged as aggravation and substantive tres- 
passes, 420, 421. 
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Trespass TO Lanp—continued. 
Counts—continued. 
Mesne profits ; when recoverable in ejectment, 42), 422. 
Effect of not guilty, 801. 
Traverse of property, evidence under, 801. 
Liberum tenementum, 802. 
Issue as to property distributive, 802. 
Defence under tenancy in common, 802. 
Justification under authority of owner, 803. 
Pleading title; express colour no longer necessary, 804. 
TRESPASS TO PERSON. 
Counts. 
For an assault and battery, 411. 
For driving against the plaintiff with a carriage, 412. . 
For an assault, battery, and false imprisonment, 412. 
For an assault and false imprisonment, stating special damage, 412. 
For false imprisonment on a charge of felony, 412. 
Against a justice of the peace for false imprisonment, 413. 
By husband and wife for an assault on the wife, 413. 
By husband alone for loss occasioned by an assault on his wife, 413. 
Agaiust husband and wife for an assault by the wife, 413. 
For assaulting and taking away the plaintiff’s son, 413. 
Pleas. 
Not guilty, 791. 
Self-defence (or son assault demesne), 792. 
Replication to plea of self-defence, that the plaintiff first as- 
saulted the defendant in defence of his land, 792. 
That the trespass was caused by the plaintiff’s negligence, 792. 
To a count for a collision that it was caused by the plaintiff’s negli- 
gent driving, 792. 
Justification by master and his servant in defence of land, 793. 
Justification in defence of defendant’s house, 793. 
Justification in defence of the possession of goods, 793. 
Justification in preventing plaintiff stopping defendant’s horse on the 
highway, 794. 
Justification in preventing plaintiff rescuing a distress, 794. 
Justification by a landlord in turning a tenant out of his house after 
the expiration of the tenancy, 794. 
Justification in preventing plaintiff breaking into defendant’s house, 794. 
Justification in turning the plaintiff out of a public-house for disor- 
derly conduct, 794. 
Justifying an assault in turning the plaintiff out of church, 794. 
Justification by the minister of a church in turning plaintiff out of 
the vestry, 794. 
Justification of assault in expelling plaintiff from a vestry meeting, 794. 
Justification by justices in turning plaintiff out of court, 794. 
J sae by railway company in removing plaintiff from the line, 
94. 
Justification by railway company in removing @ passenger from car- 
riage who had not paid his fare, 794. 
Justifying an arrest and imprisonment on suspicion of felony, 795. 
Justifying an arrest for a felony committed by the plaintiff, 796. 
Justifying the imprisonment of lunatics, 797. 
J ven an assault in stopping an affray and to preserve the peace, 
797. 
Justifying an arrest to prevent an assault on the defendant and to 
preserve the peace, 797. 
By a railway company justifying an arrest for an offence against a bye- 
law, 798 
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Trespass TO PERSON— continued. 
Pleas—continued. 
Of a certificate by justices that a summons for the assault was dis- 
missed, 798. 
Of a conviction of the assault and payment of the penalty, 798. 
Justifying arrest and imprisonment under process, 770. See PRocEsS. 
Trespass to the person; battery; assault ; imprisonment, 
410, 411. 
Giving in charge to policeman, 411. 
Distinction between trespass and malicious prosecution, 
411. 
Imprisonment under legal process afterwards set aside, 411. 
Liability of partly and of attorney, 411. 
Acts of the crown; judicial acts, 412, 791. 
Remand by a magistrate, 412. 
Trespass to wife ; separate damages of husband, 413. 
Effect of not guilty, evidence under, 791, 792. 
Matters of justification must be pleaded, 792. 
ee of self-defence, replication and new assignment of excess, 
98. 


Defence of possession of land and of goods, 793. 
Justification of arrest and imprisonment by private indivi- 
dual; by constable; for felony; for misdemeanour ; to 
prevent breach of peace, 795. 
Arrest on suspicion of felony, 795. 
Treatment of person arrested, 796. 
Particularity required in plea of suspicion of felony, 796. 
Pleading that felony committed by plaintiff, 796. 
Trover, 290. See CONVERSION. 
Truck Act, 602. See ILLEGALITY. 
TRUSTEE. 
Declaration by a trustee under the arrangement clauses in the Bank- 
ruptcy Act, 24. 
by the trustees of a friendly society, 30, 159. 
Replication to plea of bankruptcy, that plaintiff sues as trustee for an 
assignee of the debt, 519. 
Pleas on equitable grounds of set-off of debt due to or from trustee, 
573. See SET-oFF. 
on equitable grounds setting up rights of assignee of the debt for 
whom the assignor is claiming as trustee, 573. 
Trustee not liable at law for trust money ; when liable for money 
received, 46, 47. 
Set-off on equitable grounds in respect of debts due to or from 
trustee, 571. 
Position of assignor of debt as trustee for the assignee, '75, 570. 
Release by trustee in fraud of cestui que trust, 670. 
TRUTH. 
Plea that a libel or slander is true, 723. See DEFAMATION. 
TUITION. 
Count by schoolmaster for tuition, 254. 
TURBARY. 
Plea of right of common of turbary, 714. 


UMPIRAGE. 
Counts upon umpirage, 71, 73. See ARBITRATION. 
UNDERTAKER. 
Count by undertaker for funeral expenses, 161. 
Liability to pay funeral expenses, 161. 
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UNDERTENANT. 
Count by an undertenant against his landlord upon an indemnity 
against a distress by the superior landlord, 179. 
by the tenant against his undertenant upon an irfMlemnity against 
the rent due to the superior landlord, 180. 
USANCE. 
Count on a foreign bill payable at usances, 106. See Brits or Ex- 
CHANGE. 
Usk anv Occupation, 196. Sce LanpLoRD anD TENANT. 
Usury. 
Usury laws repealed, 52. 


VaLuUATION. See ARBITRATION. 
Action for not appointing valuer, '75, 150. 
VENDOR AND PuRrcHASER, 246. See Sate or LAND. 
VENUE. 
What it is; how stated, 2. 
Local and transitory actions, 2. 
Omission or error tn venue, how objected to, 2. 
Change of venue, 3. 
Venue local in actions on recognizance of bail, 88; on judgment, 
193; by and against assignees of lessee, 211; in penal actions, 
232; in trespass and injuries to land and real property, 2, 
418. 
VETERINARY SURGEON. 
Count against a vetcrinary surgeon for negligent treatment of a horse 
- delivered to him for medical treatment, 90, 156. 
OTE. 
Count against the returning officer for refusing to receive the plaintiff's 
vote, 325. 
against churchwardens for refusing to receive plaintiff's vote at 
an election of vestrymen, 325. 
for bribery at election, 325. 


WAGER. 
Plea that a check was drawn for money lost upon a wager, 589. See 
GAMING. 
Wager ; binding at common law; statutes relating to, 588. 
Bills and notes given for money won by betting, 589. 
Wagering contracts of insurance, 181, 187, 611. 
Wager on the price of stocks, 589, 692. 
Money paid on account of wagering contract, 589. 
Money lent for purpose of wagering, 590. 
Money deposited with a stakeholder upon a wager, 51, 590. 
Waaes. 
Count by servant against master for wages, 220. See MasTER aND 
SERVANT. 
WaIver. See REscission. 
Plea of waiver of a bill or note, 534. 
Bills or notes may be discharged by waiver, 534. 
Waiver of a stipulation in a deed ; how pleaded, 270, 695. 
WAREHOUSEMAN, 
Indebitatus count by a warehouseman for taking care of goods, 88. 
Plea of lien by a warehouseman, 743, 744. 
WARRANT. 
Of police constable, when to be demanded before bringing action, 390. 
WARRANTY. 
Count on a warranty by an agent of his authority, 66. 
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WarRanty— continued. 
Count on an express warranty on a sale of goods that the vendor had 


title to sell them, 263. 

on & warranty that the defendant had title to license the publi- 
cation of a work, 264. 

for the breach of a warranty of a horse, 264. 

for the breach of warranty of the quality of specific goods sold, 266. 

for a breach of warranty of the quality of goods sold by descrip- 
tion, 267. 

on a warranty that goods sold by sample were equal to the 
sample, 268. 

on a warranty that goods manufactured and supplied by defen- 
dant were fit for the purpose for which they were bought, 268. 

for fraud in selling goods by a false warranty, 333. And see 
FRavD. 

for fraud in selling a picture by a false representation that it 
was painted by a certain master, 334. 


Plea of the general issue, 696, 806. 


WASTE. 


denying the warranty, 696. 
traversing the breach of warranty, 696. 


. 


Warranty of title, on sale of specific chattel ; on sale of un- 
ascertained chattel ; concealment of known defect in title, 
263, 264. 

Warranty of quality on sale of specific goods ; upon exchange 
of chattels ; concealment of latent defect, 264. 

Warranty of trade mark or description under the Mer- 
chandize Marks Act, 264. 

Breach of warranty of specific goods ; does not entitle a pur- 
chaser to rescind the sale; purchaser may sue without re- 
turning the goods and without giving notice of the breach, 
264, 265. 

Contract conditional upon warranty ; contract providing for 
return of goods, 265. 

When the purchaser may recover the price, 265. 

Breach of warranty of specific goods no defence to an action 
for the price; may be shown in reduction of damages, 265. 

Measure of damages in action for breach of warranty ; costs 
of defending action on a re-sale with warranty, 265. 

Warranty of description on sale of unascertained goods ; 
breach of, when a defence to action by vendor, 267. 

Sale by sample, 267. 

Measure of damages for breach of warranty of description, 267. 

Implied warranty that goods sold are of merchantable quality 
and fit for the purpose for which sold, 269. 

Fraudulent warranty, 333. 

Liffect of pleas of the general issue ; non-assumpsit and not 
guilty, 696, 806. 


Count for voluntary waste in a dwelling-house, 422. 


for permissive waste in a dwelling-house, 428. 

for voluntary waste in woods, hedges, etc., 424. 
for cutting down fruit trees in garden, 424. 

for enclosing land and ploughing up pasture, 424, 
for improperly working mines, 424, 


Plea of not guilty, 807. 


traversing the tenancy, 807. 
to a count for waste in removing fixtures, that they were remov- 


able as trade fixtures, 807. 
Waste, voluntary and permissive, 422. 
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W ASTE—continued. 
Distinction between waste and trespass, 423. 
* Action of waste, against whom it lies ; writ of waste abolished ; 
action on the case for damages, 423. 
Liability of tenant for waste ; implied terms as to use of pre- 
mises ; express agreements and covenants, 423. 
Title necessary to maintain the action, 423. 
Form of declaration, 424. 
Effect of not guilty, 807. 
ATERCOURSE. 
Count for diverting the water of a stream, 424. 
for penning back the water of a stream, 426. 
for disturbing streams in other ways, 427. 
for fouling the water of a stream, 427. 
for fouling the water under plaimtiff’s land, 427. 
for diverting the water from a mill, 428. 
for disturbing a right to use water for irrigation, 428. 
for disturbing the plaintiff's exclusive use of a covered sewer 
through the defendant’s land, 428. 
for obstructing a drain through which refuse water and drain- 
age were discharged from the plaintiff’s house, 428. 
for obstructing the right to discharge the rain-water from the 
eaves of a building on to the adjacent land, 429. 
against the occupier of the adjoining land for wrongfully dis- 
charging rain-water from his eaves on to the plaintiff’s land, 
429. 
for obstructing a right of way along a watercourse, 430. 
for nuisances in public navigable river, 381, 382. 
Plea of not guilty, 807. 
traversing the plaintiff’s possession, R08. 
traversing the right to the watercourse, 808. 
of a right to use the water for a mill under the Prescription Act, 
808. 
of a prescriptive right at common law to use the water, 808. 
of a prescriptive right to use the water for agricultural purposes, 
809. - 
of right to use the water as a riparian proprietor, 809. 
of prescriptive right to discharge noxious matter and refuse into 
a stream, 809. 
of prescriptive right to scour the channel of a stream, 809. 
justifying obstruction of watercourse because plaintiff thereby dis- 
charged water on to defendant’s land, 809. 
of a right by non-existing grant to use the water for a mill, 810. 
Watercourse; rights of riparian proprietor to running 
water, 424. 
Natural and acquired rights, 425. 
Actions for diverting or fouling the water ; damages, 425. 
Water flowing in defined streams underground, 425, 
Water not running in defined streams ; underground water, 
425. 
Artificial streams of water ; rights in relation to, 425. 
Natural streams in artificial channels, 426. 
Form of declaration ; allegation of right, 426. 
Excess in exercising right, 426. 
Right to water for a mill, 428. 
Effect of not guilty, 807. 
Justification under rights to watercourse, 8Q8. 
Prescriptive rights at common law, and under the statute, 
mode of pleading, 808. 
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W aTERCOURSE—continued, 
Issue as to right to take water for various purposes distribu 
tive, 809. 
Way. 
Cuunt for obstructing a private right of way, 429. 
for obstructing a right of way over a close appropriated as a 
pleasure-ground for the inhabitants of a certain street, 
430. 
for obstructing a right of way to which the plaintiff was entitled 
for special purposes, 430. 
for obstructing a right of way along a watercourse, 430. 
for obstructions and nuisances on public highways, 377. See 
NUISANCE. 
Plea of not guilty, 810. 
traversing the plaintiff’s possession, 810. 
traversing the right of way, 810. 
of right of way under the Prescription Act, 811. 
justifying the removal of fences obstructing a private right of way 
811 
of a prescriptive right of way at common law, 811. 
of right of way for special purposes, 812. 
of right of way by non-existing grant, 812. 
of right of way by express grant, 814. 
of right of way of necessity, 814. 
of right of way across railway between lands severed, 815. 
of a public right of way, 816. 
justiyine the removal of obstructions to a public highway, 
817. 
of a public right of way along a navigable river, 817. 
Replication to a plea of right of way, traversing the defendant’s posses- 
sion of the land, 815. 
traversing the right of way, 815. 
‘ that the way was enjoyed by leave and licence, 816. 
of a term for life or years subsisting during the twenty 
years, 816. 
New assignment of trespass ertra viam, 757, 816. 
Plea to new assignment that the way was impassable, 816. 
New assignment of trespass for other purposes and on other occasions, 
816. 
Replications to plea of public highway, justifying obstructing the way, 
817. 
Way ; public and private ; action for obstructing. 429. 
Obstruction of public way actiunable in respect of special damage 
only, 429 
Action by reversioner for obstruction of way, 429. 
Mode of pleading right of way; qualified right of way; right 
alleged too largely, 430, 812. 
Effect of plea of not guilty, 810. 
Repeating pleas for different periods of prescription, 811. 
Prescriptive right at common law and under the statute, 811, 812. 
Effect of replication taking issue ; when new assignment necessary, 
812, 815. 
Issue distrjbutive, 812. 
Right of way by non-existing grant, form of plea, 812, 813. 
Right of way of necessity, 814. 
User by leave and licence ; during unity of possession, 815. 
Exceptions in Prescription Act must be specially replied, 714, 
815. 
Right of deviation when way impassable, 816. 
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WEIGHTS. 
Plea that goods were sold by illegal weights, 601. 
WELL. 
Count for polluting plaintiff’s well, 382. 
WitaRFINGER. 
Indebitatus count by a wharfinger for wharfage and warehouse-room, 
89. 
Wirk. Seo Iluspanp and WIFE. 
WILL. 
Mode of pleading, 210, 
Pleading lease under power of leasing in will, 210. 
Winpow. See Lianr. 
WitTNkss, z 
Indebitatus count by a witness for his expenses, 269. 
Count against a witness for breach of a promise to attend without a 
subpocna, 269. 
against a witness for not attending in pursuance of a subpana, 
431. 
against a witness for not producing documents on a subpoena 
duces tecum, 432. 
for preventing the service of a subpana, 432. 
Plea of not guilty, 817. 
that the testimony of the defendant was not material, 818. 
that a reasonable sum was not paid or tendered for expenses, 818. 
When conduct money can be recovered back, 49, 269. 
Attorney is not liable to witness for expenses, 269. 
Remedies ayainst a witness for not alterding on subpena, 
431. 
Remedy by action ; form of declaration, 431. 
Special damage necessary ; damages recoverable, 431. 
Action maintainable in respect of loss of one of several 
essues, 431, 818. 3 
Liffect of plea of not guilty, 817. 
Liability of a witness Jor defamatory statements, 431. 
Qui tam action by party grieved ugainst witness for perjury, 
431. 
Work. 
Indebitatus count for work done, 40, 270. 
Sr" « counts for the price of work, 270. 
| for extra work under contract to be done upon written order, 


for work to be paid for upon the certificate of an architd, ., 
ging that the architect neglected to certify by procurement of 
lefendant, 271. 

for preventing the plaintiff from completing work under an 
ement, 271. 
3 for dischurging the plaintiff from completing contracts, 271. 
against 2 workman for using bad materials and workmanship, 


oo averring waiver of the written order, 270. 


for not building and delivering a ship by a certain day according 
contract, 272. 
; for not performing and completing work according to agree- 
t, 272. 

.3 on guarantees for the due performance of work, 272. 

Fleas of lien by a workman for work done upon goods, 742. 

When common count for work done applicable, 40. 

Claim for materials ; when recoverable as goods sold ; work in 
making goods, 40. 

Qn 
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Inder. 


Work — continued. 


WRECK. 


Writ. 
Wrona. 


Work done under special contract not according to the contract, 
41, 

Revocation of employment before completion of the work, 41. 
"ork done under rescinded contract, 41. 

Stipulation that extra work is not to be paid for unless ordered in 
writing, 270. 

Discharge or waiver of stipulation, 270. 

Effect of pleas of the general issue, 464, 696. 


Count for negligently leaving a wreck in a navigable channel, 372. 


Sec Process ; Capias; Frert Factas. 


Counts in actions for, 273. 

Mode of stating the wrong in a declaration, 7. 
Counts upon contracts framed in tort, 120, 2738. 
Effect of general issue in actions for, 697. 


